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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 



Hon. OLIVER WBNDELL, HOLMES, Circuit Justice Washington, D. C. 

HoD. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAIVI L. PUTNAM, Circuit Judge Portlana. Me. 

Hon. FRANCIS C. LOWELL, Circuit Judge Boston, Mass. 

Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 

Hon. FREDERIC DQDGB, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, Distiict Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT. 



Hon. RUPUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACE, Circuit Judge Albany, N. T. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. WILLIAM K. TOWNSEND, Circuit Judge New Haven, Conn. 

Hon. ALFRED C. COXE, Circuit Judge Utica, N. Y. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. EDWARD B. THOMAS, District Judge, E. D. New Yorlt Broolilyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New Yoik Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New Yorli New Yorlf, N. Y. 

Hon. GEORGE C. HOLT, District Judge. S. D. New Yorlî New Yorlî, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New Yorlc New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HOYT H. WHBELER, District Judge, Vermont i Brattleboro, Vt. 

Hon. JAMES L. MARTIN, District Judge, Vermont = Battleboro, Vt. 



THIRD CIRCUIT. 



Hon. JOSEPH BUii't'lNGTON, Circuit Judge Pittsburgh, Fa. 

Hon. GEORGE M. DALLAS, Circuit Judge Philadelphia, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 



1 Eesigned September 27, 1906. ^ Appointed to succeed Hoyt H. Wheeier. 

14T F. (iii) 



IVi 147 FEDERAL REPORTER. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Dcl. 

Hon. WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Blizabetti, N. J. 
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Hon. JAMES B. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 
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Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Pliilippi, W. Va. 

Hon. BENJAMIN F. KBLLER, District Judge, S. D. West Virginia Bramwell, W. Va. 
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Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, CircMit Judge Atlanta, Ga. 
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Hon. DAVID D. SHBLBY, Circuit Judge Huntsville, Ala. 
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Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jacksonville, Fia. 
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Hon. B.MORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. CHARLES PARLANGE, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALBCK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 
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Hon. DAVID E. BRYANT, District Judge, E. D. Texas Sherman, Tex. 
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ARGUED AXD DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



OMAHA A^'ATER CO. v. CITY OF f^ilAHA et al. 

(Circuit Court of Appeals, Eiglitli Circuit. Juno 15, 1900.) 

No. 2,:;61. 

1. CONSTITXJTIONAL Law MUNICIPAL CoNTRACTS — ImPAIRMENT OV '^IÎTJQATION. 

The Législature empowerod tlie city of Onialia to tonU'^-t wltli in- 
dividuals or corporations for tbe construction and maintenance of water- 
works "on sucli ternis and under such régulations as may be agreed on." 
The city by ordinance offered tbe conlract for tbe construction of tbe 
■Works and tbeir opération for 2û years to tbe lowost bidder on condition 
that he would first accept the ternis of tbe ordinance, whicb provided tluit 
tbe contracter should furnisb water to private couKuniers during the term 
at such prices as tbe contracter and tlie consuniors sbonld agrée upon, 
not exceeding certain speeiflod rates, l'be contraetor acccpted tbe ordi- 
nance and bis assigns constructed tbe waterAvorks and operated thcm 
for 20 years. The water board of thexity orrtered tbe rates reduced be- 
low those specified in tlie ordinance. I/eld, tbe accepted ordinance was 
a contract, the order of the water board iiniiaired its obligation, and 
the water company was entitlod to an injunction to restrain its exécu- 
tion. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Constitutional 
Law, §385.] 

2. Municipal Corporations — Powers, Gover^'mental and Business. 

Municipal corporations hâve two classes of powers, tbe one govern- 
mental, in the exercise of whicli tbeir ofticers may not bind the inunici- 
palities beyond tbeir ternis of ofiice, tbe other business or projirietary, in 
the exercise of vvhich they are governed by tlie saine rules as Individuals 
or private corporations. 

[Ed. Note. — For cases in point, soe vol. 30, Cent. Dig. Municipal Cor- 
porations, §§ 005-007.] 

3. Same— Procuring Waterworks— Exercise oe Busixess Power. 

A city exercises its business or ])ropriotary power in ]iurcliasing water- 
■works or contracting for their construction or opération. 

[Ed. Note. — For cases in point, see vol. 30, Cent. Dig. Municipal Cor- 
porations, §§ 005-007.] 
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4. Same — ^Rates to Peivate Consumées — Power oi' Citt to Reguiate Both 

governmental and business. 

The po^'er of a city to regulate or fix thé rates which a water, gas, or 
railway company may collect of private consumers partakes of the nature 
of a governmental power and also of the nature of a business power. 

5. Same — Rates to Pbivate Ooksumers — Power to Regulate May be Sus- 

pended by Conteact. 

The Législature of a state unless prohiliited by its Constitution may 
emi)ower a city to suspend by contract, and a eity may suspend in that 
way ïoT a reasonable term of years, its power to flx or regulate the 
'Pâtes which a third party may collect of private consumers. 

[Ed. Note. — For cases in point, see vol. 36, Cent. Dig. Municipal Cor- 
porations, § 1.315.] 

C. CONSTITUTIONAL LaW — INHIBITIOS OF GBANT OP SPECIAL PRIVILEGES AND 

Immuniïies — Municipal Contracts. 

Neitlier the iwwer of a munieipality to contract with a third party for 
the construction nnd opération of waterworlvs, street railway s, or otlier 
I)ub!ic utilities, nor the riglit of such a third party uuder such a con- 
tract, constitutes a spécial privilège or imniunity within the meaning of 
those terms in section 16, article 1 of the Constitution of Nebraskn, which 
prohibits the Législature from "niaklng any irrévocable grant of spécial 
privilèges or immunities." 

7. Same — Réservation of Power to Amend or Repeal Corporation Laws — 

Impairment op Contract of Third Parties. 

The power to alter or repeal gênerai laws under which corporations 
hâve been organized reserved by section 1, art 11b [13] of the Con- 
stitution of Nebraska 1875, is limited by section 10, art. 1 of the same 
Constitution which forbids the passage of any law impairing the obliga- 
tion of contracts, and it does not reserve to the Législature the power to 
destroy or impair the contracts of third parties with such corpoiiations. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Constitutional 
Law, § 368.1 

8. Same — Water Rates — Power to Regulate — Suspension for 25 Yeaes 

NoT Unreasonable. 

The making of a municipal contract to suspend for 25 years the power 
of the city to regulate the rates vi'hich a water company shall collect 
from private consumers in considération of the construction an<l opéra- 
tion of waterworks, Is not an unreasonable exercise of the power to 
contract therefor. 

[Ed. Note. — For cases in point, see vol. 3G, Cent. Dig. Municipal Cor- 
porations, § 757.] 

9. Same—Contracts for Suspension op Power Enforced if Cleae — Con- 

STBUED PaVOEABLY TO PUBLIC IF AmBIQUOUS. 

Agreements and grants regarding the suspension of the power to regu- 
late rates and regar<ling other public franchises will not be raised by 
mère implication, will be construed favorably to public rights if ambig- 
uous and will be protected and enforced if clear. 

10. Same — Power to Agrée Upon Terms and Régulations is Authority to 

Agrée Upon Rates to Private Consumers. 

Power granted to a city to contract for tlie construction and opération 
of waterworks "on such terms and under such régulations as may be 
agreed on" constitutes authority to the munieipality to agrée with the 
contracter upon the rates which he may collect of pfivate consumers 
during a reasonable term of years. 

[Ed. Note. — For cases in point, see vol. 30, Cent. Dig. Municipal Cor- 
porations, § 757.] 
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11. CONSTITUTIONAL LiAW— CONTEACTT FOB WATEB RATBS— IMPAIHMENT BT A 

Réduction Bblow the Specified Rates. 

An accepted ordinance which provides for suoh rate "as may be agreed 
upon between the consumer and water company not exceeding" specifled 
rates constitutes a contract by the city that it will not reduce the rates 
below those specified during the term of the eontract, and any such at- 
tempted réduction thereof hy the city or its water board, under a law of 
the State, impairs the obligation of this eontract. 

[Ed. Note.— For cases in point, see vol. 10, Cent. Dig. Constitutional 
Law, §385.] 

12. OORPOKATIONS WaTKB CoMPANIES — MOBTGAGE AND FOBECLOSUEE PASSES 

Contkact to Pueciiasek. 

A mortgage of the property and rights of a water company and 
the foreclosure thereof passes to the purchaser thereunder its eon- 
tract right to eollect rates specified in a eontract between it and a city. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, 
§ 1871.] 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

The Omaha Water Company, a corporation of the state of Maine, ex- 
bibited its bill against the city of Omaha, the water board of that city, 
and the individual members of that board, ail citizens of the state of 
Nebraska, to restrain them from enforcing an order of the water board made 
on May 1, 1905, which reduced .souie of the meter rates flxed by an ordinance 
of the city passed on July 11, 1880, under wliich the complainant was fur- 
nishing water under a eontract with the city, upon the grounds that the 
order of the water board impaired the obligation of the complainant's eon- 
tract and established unreasonable rates. This is an appeal from a deeree 
which dismissed this bill on the ground that it failed to state facts sufti- 
cient to entitle the complainant to any relief in cr|uity. Thèse facts were 
disclosed by the bill: The Législature of Nebraska, by an act approved 
March 28, 1873, empowered the city of Omaha "to erect, construct and 
maintain waterworks, either within or wltbout the corporate liniits of 
the city, and to make ail needful rules and régulations concerning the 
use of water supplied by such waterworks, and to ail acts necessary for 
the construction, completion, management and control of the same." Gen. 
St. Neb. 1873, c. 8, § 15, subd. 27. By an act approved February 27, 1879, 
the Législature added to the foregoing subdivision this provision : "And 
the mayor and council of each city ereated and governed by said act (the 
act of March 28, 1873) shall bave power to eontract with, and procure in- 
dividuals or incorporations to construct and maintain waterworks on such 
terms and under such régulations as may be agreed on." Laws Neb. 1879, 
p. 99, §15, subd. 27. 

The city of Omaha, by an ordinance and an amendment thereto, in the 
year 1880, provided that any person or corporation who should construct 
and maintain waterworks of the character described therein for the pur- 
pose of supplying the city and its inhabitants with water should hâve the 
right of way along the streets and public places of the city for the purpose 
of placing and maintaining mains, pipes, and hydrants upon the terms and 
conditions in said ordinance specified. Some of the terms and conditions 
thns specifled were that any person or corporation who should construct 
such waterworks should furnish water to citizons residing along the Une 
of its mains at ail times when any such waterworks should be main- 
tained at rates which should not exceed a certain tarife of water rates 
set forth in the ordinance which specifled the rate for dwelling bouses not 
exceeding five rooms as $6 per annum, and various other spécifie services 
at spécifie priées which are termed "flat rates", that "rents for ail pur- 
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poses not herein iianiod will be fixert by nieter jneasurement as may be 
agreed upon botween tlie coiipuiiier ami Avater company not excecding meter 
rates" which werc specified to be iised as follows : 

Gais, per dav. Rate jior 1,000 gais, 

100 to ÔOO,.' 35e. 

500 to 1.000 30c 

1,000 to 2.000 2.")C. 

2,000 to 4,000. 20c. 

Over 4,000 15c. 

that adverti.«ementR for furnlsbiiig tbe city with water for lire protection 
and public use for tlie term of 25 years from tlie completion of such works 
should be published, tliat tlie bids sliould be accompanied witli bonds in 
tlie sum of $25,000 couditioned "for tlie faithful performance of the ternis 
and conditions of tbis ordinance;" tbat "said bids shall also be accom- 
panied by a condltlonal a.ccoptance of tbis ordinance in the event tbe contract 
for tbe public suppl.y and flre protection shall be awarded;" and tliat the city 
of Omaha should bave tlie right at any time after the expiration of 20 years to 
purchase the waterworks at an appraised valuation. 

Sidney E. Locke atx'ejjted the ternis of tbis ordinance, bid for the con- 
struction of the waterworks thereunder, his bid was accepted and the city 
made a contract with liim for the construction of the waterworks and the 
reatal of 250 hydrants for the term of 25 years. Locke assigned his con- 
tract and his rights and franchises thereunder, with the consent of the 
city, to the City Waterworks Company, a corporation of Nebraska, wliich 
construeted the waterworks, and they were accepted by tbe city on Sep- 
tember 4, 1883. By subséquent eonveyances the property, rights, and fran- 
chises of this corporation vested in tbe complainant. In Jlarch, 1903, 
tbe city elected to purchase the waterworks pursuant to the provision 
of the ordinance of 1880, appraisers were selected, an examination of the 
wtiterworks bas been made and tbe niatter bas been submitted to the ap- 
praisers for the completion of their report. 

By an act approved March 9, 1905, the Législature of Nebraska author- 
ized the élection of a water board for the city and provided that "if such 
city or any portion thereof shall be supplied with water for doniostic, 
mecbanical, public, or fire purposes by any individual, copartnership or cor- 
poration, then and in such case, sait! board shall bave the sole power and 
authority to regulate and flx tlie water rates and fire hydrants' reniais." 
On May 1, 1905, the water board of the city of Onialia passed an order 
to the effeet that the maxiuia meter rates fixed by the ordinance of 
18S0 should be materially reduced so that the cost of furnlshing water 
to consumers governed by thèse reduced rates will not be covered by the 
complalnant's recelpts for the water thus furnished and so that the en 
forcement of this order would reduce the revenues of the complainant 
below^ a fair and reasonable return upon the cost of the waterworks and 
would reduce the complalnant's net income below an aniount sufficient te 
provide for maintenance and dépréciation, to pay the interest on Its mort 
gage bonds and a dividend of 5 per cent, on its stock. 

Howard Mansfield and R. S. Hall (J. M. Woolworth, on the brief) 
for appellant. 

C. C. Wright and John L. Webster (John P. Breen, on the brief), 
for appellees. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. The water company seeks an injunction 
against the réduction of the maxima rates fixed by the ordinance of 
1880, because the proposed réduction impairs the obligation of its con- 
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tract widi the city in violation of section 16, art. 1, of the Constitution, 
and because the reduced rates are nnreasonable and hence violative 
of the fifth and fourteenth articles of amendment to the Constitution. 
The Législature of Nebraska empowered the city of Omaha to make a 
contract witli individuals or corporations "to construct and maintain 
waterworks on such terms and under such régulations as may be 
agreed on." The city prescribed the terms and régulations upon which 
it offered to make such a contract with the lowest bidder for the con- 
struction of waterworks and for their opération for 25 years, and one 
of thèse terms was that the bidder should furnish water to private 
consumers at such rates, not exceeding the rates specified in the or- 
dinance, as the bidder and the consumers should agrée upon. Locke 
accepted the city's offer, made the lowest bid and secured the contract. 
His assigns built the waterworks, agreed with consumers upon their 
meter rates as prescribed in the ordinance and operated the works 
thereunder without objection for more than 20 years. The city bas 
claimed and exercised the option to purchase the works secured to it 
by the ordinance. Why do not thèse facts establish an irrévocable 
agreement between the city and the contractor and his assigns, that, 
during the term of the contract they shall be free to agrée with their 
consumers upon, and to collect from tliem any rates which do not ex- 
ceed those which were specified by the city in its ordinance and ofïer? 
Counsel for the city présent many plausible answers to this c^uestion 
with an ability and ingenuity that excite admiration. Before entering 
upon their discussion let us bring clearly to mind some of the estab- 
lished principles by which thèse answers must be tested. 

A city bas two classes of powers, the one législative or govern- 
mental, by virtue of which it controls its people as their sovereign, 
the other proprietary or business, by means of which it acts and con- 
tracts for the private advantage of the inhabitants of the city and of 
the city itself. In the exercise of powers which are strictly govern- 
mental or législative the officers of a city are trustées for the public 
and they may make no grant or contract which will bind the munici- 
pality beyond the terms of their offices because they may not lawfully 
circumscribe the législative powers of their successors. But in the 
exercise of the business powers of a city, the municipality and its offi- 
cers are controUed by no such rule and they may lawfully exercise 
thèse powers in the same way and in their exercise the city will be 
governed by the same rules which control a private individual or a 
business corporation under like circumstances. In contracting for the 
construction or purchase of waterworks to supply itself and its in- 
habitants with water a city is not exercising its governmental or légis- 
lative, but is using its business or proprietary, powers. The purpose 
of such a contract is not to govern its inhabitants, but to obtain a 
private benefit for the citv and for its denizens. Illinois Trust & 
Sav. Bank v. Arkansas City, 28 C. C. A. 171, 182, and cases there 
cited, 76 Fed. 271, 292, 34 L. R. A. 318. 

The power to fix and to regulate the rates which the inhabitants of 
a city shall pay to business corporations for water, gas, transporta- 
tion, and other public utilities partakes of the nature of a govern- 
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mental power and also of that of a business power. Are the inîiabitants 
of a city paying rates not fixecl by contract to quasi public corporations 
for public utilities? The power to so regulate thèse rates that thev 
shall not be unreasonable is a législative, a governmental power which 
the State or city may exercise, but may not renounce. Is a city vvithout 
waterworks and hence without rates at which anyone wiU furnish 
water therefrom to the municipality or its inahbitants ? The making of 
a contract for the construction and opération of waterworks wherein 
the parties agrée what rates may be collected by the owner of the 
Works from private consumers during a reasonable term of years is 
the exercise of one of the business powers of the corporation. The 
purpose of such a contract is not to regulate rates, for there are no 
rates to regulate. It is to procure water and to get rates for the city 
and for its inhabitants. Hence it is that the Législature of a state, 
tmless probibited by its Constitution, may empower a city to susocnd 
by contract, and a city may suspend in that way during a reasonable 
term of years, its power to change or regulate the rates which an in- 
dividual or corporation may coUect of private consumers. Dctroit 
V. Détroit Citizens' St. Rv. Co., 184 U. S. 3G8, 382, 388, 389, 22 Sup. 
Ct. 410, 46 L. Ed. 692; Freeoort Water Co. v. Freeport City, 180 U. 
S. 587, 593, 21 Sup. Ct. 493', 45 L. Ed. 679; Walla Walla v. Walla 
Walla Water Co., 173 U. S. 1, 9, 19 Sup. Ct. 77, 43 L. Ed. 341; 
Cleveland v. Cleveland Citv Rv. Co., 194 U. S. 517, 536, 24 Sup. Ct. 
75G, 48 L. Ed. 1102; Cleveland v. Cleveland Electric R. Co., 26 Sup. 
Ct. 513, 516, 517, 50 L. Ed. 854. 

Let us consider in the light of thèse rules of law the reasons why 
the city insists that it is undcr no obligation to refrain from reducing 
the rates specified in the ordinance of 1880. The counsel for the muni- 
cipality argue that the city was without power to make any irrévoc- 
able and unalterable contract regarding rates because section 16 of 
article 1 of the Constitution of Nebraska prohibited it from passing any 
"law impairing the obligation of contracts or making any irrévocable 
grant of spécial privilèges or immunities," because section 1 of article 
11b [13] of that Constitution provides that "no corporation shall be 
created by spécial law, nor its charter extended, changed, or amended. 
* * * AÎl gênerai laws passed pursuant to this section may be al- 
tered from time to time or repealed," and because it was an unreason- 
able exercise by the city of the power to contract for it to fix definite 
rates for the supply of water for ail time. Thev cite in support of 
their argument hère Shlelds v. Ohio, 95 U. S. 319, 24 L. Ed. 357; 
Tomlin.son v. Jessup, 15 Wall. 4.54, 459, 21 L. Ed. 204; Spring Vallev 
Water Works v. Schottler, 110 U. S. 347, 4 Sup. Ct. 48, 28 L. Ed. 
173; Sioux Citv St. Ry. Co. v. Sioux City, 138 U. S. 98, 107, 11 Sup. 
Ct. 226, 34 L. Ed. 898; Keokuk, etc., R. Co. v. Missouri, 152 U. S. 
301, 14 Sup. Ct. 592, 38 E. Ed. 450; Owensboro v. Owensboro Water- 
works Co., 191 U. S. 358, 24 Sup. Ct. 82, 48 L. Ed. 217 ; Countv of 
Stanisiaus v. San Joaquin C. & 1. Co., 193 U. S.. 201, 24 Sup. Ct. 241, 
48 L. Ed. 406; and People's Cas Light &Coke Co. v. Chicago, 194 
U. S. 1, 13, 17, 24 Sup. Ct. 520, 48 L. Ed. 851. 

But a contract made by a municipal corporation with a third person 
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for the construction of a public building, a street railway, waterworks, 
or gas Works, or for tlie supply of transportation, water, or any other 
public utility to the city and its inhabitants créâtes no spécial privilège 
or immunity within the meaning of the first provision of the Consti- 
tution cited and neither the contract nor the power to make it is in- 
hibited thereby. Walla Walla v. Walla Walla Water Co., 173 U. S. 
1, 14, 17, 19 Sup. Ct. 77, 43 L. Ed. 341; Détroit v. Détroit Citizens' 
St. Ry. Co., 184 U. S. 368, 383, 388, 389, 33 Sup. Ct. 410, 46 L. Ed. 
598. One who makes such a contract to grade a street, to construct 
a building or to supply gas or water to a municipality may be said 
to acquiré a monopoly of that work and a spécial privilège to perform 
it. But this spécial privilège or immunity is not granted to him by any 
law of the state. It is secured to him by his own agreement to render 
the public service. The law which empowered the city of Omaha to 
make the contract under considération was a gênera! law of the state 
which granted the same authority to ail cities of its class. It gave no 
spécial privilège or immunity to this municipality, nor did the city offer 
or grant to Locke or to his assigns any spécial privilège or immunity 
to construct or to operate the waterworks. It offered the contract 
which he secured to the lowest bidder in ail the world and gave it to 
Locke because he agreed to render the service required for the lowest 
price. Such a gênerai grant of power to contract and such an agree- 
ment constitute no spécial privilège or immunity within the meaning 
of those terms in the Constitution of Nebraska and the Législature 
of the state had ample power to authorize the city to make the agree- 
ment under considération. Nor does the section of the Constitution 
which provides that gênerai laws afïecting the charters of corpora- 
tions may be altered or repealed condition the validity or the effect of 
this contract. That section is in pari materia with section 16, article 
1, of the same Constitution, which prohibits the Législature from pass- 
ing any law impairing the obligation of contracts, and upon familiar 
principles the two provisions must be read and construed together. 
So read they provide that the Législature may make an altération 
or repeal of any gênerai law involving the charters of corporations 
which does not impair the obligation of any contract and that it may 
make no repeal or altération of those laws which has that efïect. 
Vicksburg v. Vicksburg Waterworks Co. (May 31, 1906) 26 Sup. Ct. 
660, 50 L. Ed. 1103. There was therefore no provision of the Constitu- 
tion of Nebraska which inhibited or limited the authority of the Légis- 
lature to emoower the city to make the contract in question. 

Whether or not it would be an unreasonable exercise of this power 
of the city to contract for waterworks for it to agrée upon water rates 
for ail time is an académie question which it is unnecessary to con- 
sider. It does not arise in this case. The city has exercised its option 
to purchase thèse works under the ordinance of 1880, at the end of 
30 years from their completion. It has thereby limited the term of the 
ordinance contract to the time preceding the completion of this pur- 
chase, which will undoubtedly make its term less tlian 35 years. The 
city has attempted to reduce the rates fixed by the ordinance before the 
expiration of this limited term. The question is whether or not 35 
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years îs an unreasonable term for a city to grant the use of its streets 
for water mains, to pay hydrant rentals and to agrée upon water rates 
for its inhabitants in considération of the construction of waterworks 
and the supply of water to itself and its inhabitants during that term. 
That question has already been answered by the décisions of the Su- 
prême Court and of this court. It is not an unreasonable exercise of 
its power. Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 14, 
17, 19 Sup. Ct. 77, 43 L,. Ed. 341 ; Illinois Trust & Sav. Bank v. Ar- 
kansas City, 22 C. C. A. 171, 183, 76 Fed. 271, 283, 34 L. Ed. 518, and 
cases there cited ; Atlantic City Waterworks v. Atlantic City, 48 N. J. 
Law, 378, 6 Atl. 24. 

The cases cited for the city hère are not in conflict with thèse con- 
clusions and they fail to rule the case in hand. They treat of charters 
granted by states by gênerai or spécial laws to corporations as in 
Shields V. Ohio, 95 U. S. 319, 24 E. Ed. 357, where the statute from 
which ail the powers of a Consolidated corporation were derived was 
enacted under a Constitution which provided that such statutes were 
subject to be "altered, revoked, or repealed by the General Assembly" 
and the court held that a subséquent law wiiich prescribed the rates 
of transportation did not impair the contract between the state and 
the corporation which was evidenced by the latter's grant of its 
franchise, because the stipulation of the réservation of the right to 
modify the grant was a part of that contract, or they construe the 
effect of spécifie limitations of the extent and effect of particular con- 
tracts, as in Owensboro v. Owensboro Waterworks Co,, 191 U. S. 
358, 24 Sup. Ct. 82, 48 L. Ed. 217, where the city made an ordinance 
contract with the water company to the effect that the latter might 
prescribe water rates "not inconsistent with the law." During the 
term of the contract the municipality passed from a city of the second 
class to a city of the first class and thereby became vested by the law 
with the power to fix priées of water to consumers, and the courts 
held that a subséquent act of the city prescribing reduced rates was 
not violative of the contract, because by its terms the water company 
was limited to prescribing rates "not inconsistent with the law" and the 
law authorized the city to fix the reduced rate. 

In the case at bar the power of the Législature to authorize the city 
to agrée upon the water rates and upon the other terms of its contract 
was unlimited, and authonty was granted to the city without restric- 
tion. The city exercised it, received the benefit of its exercise, and 
the contract and the constitutional rights of the water company vested 
thereunder. None of the authoritics cited holds that in such a case 
the contract of the city to maintain the agreed rates is not irrévocable 
and unalterable. 

Another contention in behalf of the city is that the Législature did not 
in fact authorize the city to agrée upon unalterable water rates to con- 
sumers and that the city made no such agreement. In the considéra- 
tion of thèse two questions the following authorities hâve been cited 
and examined: Bienville Water Supply Co. v. Mobile, 175 U. S. 109, 
20 Sup. Ct. 40, 44 L. Ed. 92: Walla Walla v. Walla Walla Water 
Co., 172 U. S. 1, 14, 17, 19 Sup. Ct. 77, 43 L. Ed. 341; Freeport 
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Water Co. v. Frceport City, 180 U. S. 587, 592, 509, 21 Sup. Ct. 493, 
45 L. Ed. 679; Banville Water Co. v. Danville Citv, 180 U. S. 019, 
21 Sup. Ct. 505, 45 L. Ed. 696; Rogers Park Water Co. v. Fergus, 
180 U. S. 024, 21 Sup. Ct. 490, 45 L. Ed. 702 ; Knoxville Water Co. 
V. Knoxville, 189 U. S. 434, 436, 23 Sup. Ct. 531, 47 L. Ed. 887; 
Owensboro v. Owensboro Waterworks Co., 191 U. S. 383, 24 Sup. Ct. 
82, 48 h. Ed. 217; People's Cas Light & Coke Co. v, Chicago, 194 
U. S. 1, 13, 17. 24 Sup. Ct. 520, 48 L. Ed. 851 ; Stanislaus Countv v. 
San Joaquin C. & I. Co., 192 U. S. 201. 207-8, 24 Sup. Ct. 241. 48 
L. Ed. 406 ; Helena Water Works Co. v. Helena, 195 U. S. 383, 25 
Sup. Ct. 40, 49 L. Ed. 245 : Knoxville Water Co. v. Knoxville, 200 U. 
S. 22, 26 Sup. Ct. 224 ; Détroit v. Détroit Citizens' St. Ry. Co., 184 
U. S. 368, 22 Sup. Ct. 410, 46 E. Ed. 592; Cleveland v. Cleveland 
Citv Ry. Co., 191 U. S. 517, 535, 53G, 24 Sup. Ct. 756, 48 L. Ed. 1102; 
Cleveland v. Cleveland Electric R. Co., 26 Sup. Ct. 513, 517, 50 E. 
Ed. 854; Vicksburg v. Vicksburc Waterworks Co. (May 21, 1900) 

20 Sup. Ct. 600, 50 L. Ed. 1102. 

In Knoxville Water Co. v. Knoxville, 189 U. S. 434, 436, 23 Sup. Ct. 
531, 47 L. Ed. 887, which is perhaps the strongcst case in suoport 
of the contentions of the city, a water company was incorporated with 
power to contract with the city and its inhabitants to supply water 
and to "charge such prices for the same as may Ije agreed upon between 
said Company and said parties." The incorporation was under a gênerai 
act which provided that "this act is in no way to interfère with or im- 
pair the police or gênerai powers of the corporate authorities of such 
city, town or village, and such corporate authorities shall bave power 
bj' ordinance to regulate the priée of water supplied by such company." 
The water company made a contract with the city which consisted of 
three distinct parts, fîrst, the promises of the water company, second, 
those of the city, and third, their mutual undertakings. In the first 
part the company undertook to "supply private consumers with water 
at a rate net to exceed 5 cents for 100 gallons." The court held that 
thèse were in form the words of the water company, that they were 
subject to the express réservation by its act of incorporation of the 
power of the city to regulate the price of water furnished by the com- 
pany and that they did not constitute an agreenlent with the city that 
it would not reduce the rate below that specified in the contract. The 
court added : 

"We do not roean that uuder other circumstanceis worcls which on their 
face only express a liinit niight not onihody a contract more extenslve than 
their literal meanins. Détroit v. Détroit Citizens' St. lîy. Go., 384 U. S, 
3G8, 22 Sup. Ct. 410. 46 L. Ed. 5U2. But in that case the rate was fixed 
by an ordinance which was tiie languacre of the city, tlie ordinance was 
under a statiite which deelared that the rates sliould be established by 
agreenient between tlie city and the raiiway company and naither statufe 
nor ordinance reserved a power to the city to alter rates." 

MHiy does not this description of the Détroit case portray the case 
in hand? 

In Freeport Water Co. v. Freeport Citv, 180 U. S. 587, 589, 599, 600, 

21 Sup. Ct. 493, 45 L. Ed. 679, the Suprême Court followed a deci- 
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sion of the Illinois court to the effect that a power granted to a city 
to establish such rates "as may be fixed by ordinance" was a continuing 
power to fix the rates from time to time and net once for ail, and that 
iinder this authority the city was empowered to reduce the rate fixed 
by an accepted ordinance which constituted the contract under which 
the water company had constructed the waterworks. 

In Stanîslaus County v. San Joaquin C. & I. Co., 192 U. S 201, 207- 
8, 24 Sup. Ct. 241, 48 L. Ed. 406, the Législature granted to counties 
the power to regulate water rates subject to a limitation in a gênerai 
law under which a canal and irrigation company was incorporated 
that thèse counties might not reduce the rates below such prices as 
would produce 1^ per cent, per month on the capital actually invested. 
Under this state of the law the canal company was incorporated and 
constructed irrigation works. Thereafter the Législature granted to 
the counties more power, the power to reduce the rates below the limit 
previously specified and the courts held that the limited grant of power 
to the counties constituted no agreernent with the canal company that 
tlie state would not give to the counties more power and that the latter 
might lawfully reduce the rates under the later power granted. 

In Tampa Waterworks Co. v. Tampa, 26 Sup. Ct. 23, 50 L. Ed. 170, 
the waterworks company procured a contract from the city which, 
by its terms, gave to the company the right to charge certain rates 
for water for 30 years. At the time this contract was made the Con- 
stitution of the state vested in the Législature full power to pass laws 
to prevent excessive charges by persons and corporations engaged as 
common carriers in transporting persons and property or performing 
other services of a public nature. The Législature subsequently passed 
an act whereby it empowered the cities of the state to prescribe by or- 
dinance reasonable and just maxima charges for water and the city of 
Tampa prescribed reasonable but reduced rates. The Suprême Court 
held that, as there was no claim that the rates thus established were 
unreasonable, the décision of the Suprême Court of Florida that the 
law and ordinance did not impair the obligation of any contract was 
not so clearly erroneous as to require its reversai. 

In Bienville Water Supply Co. v. Mobile, 175 U. S. 109, 113, 114, 
20 Sup. Ct. 40, 44 L. Ed. 92, the Législature empowered the water 
company to construct waterworks and to supply the city of Mobile and 
its inhabitants with water. The company did so and thereafter made a 
contract with the city of Mobile that it would furnish to that city the 
use of 260 hydrants for the term of six years, and that it would not 
charge the citizens higher rates than those specified in the contract. 
But it did not undertake by the agreernent to supply the inhabitants 
and the city with water. The city strictly complied with the terms 
of the agreernent but proceeded to construct waterworks of its own. 
The court held that it had the power to build waterworks and that its 
action in no way impaired the obligation of its contract with the water 
company. On the other hand, in Walla Walla v. Walla Walla Water 
Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341, a contract by the city 
to pay hydrant rentals for a term of 25 years and to refrain during 
that time from constructing or becoming interested in any other 
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waterworks was sustained by the Suprême Court and tHe city was en- 
joined from carrying into exécution an ordinance for the _ construc- 
tion of new Works because that ordinance impaired the obhgation of 
its contract with the water company. 

In Vicksburg v. Vicksburg Waterworks Co. (May 21, 1906) 26 Sup. 
Ct. 660, 50 L. Ed. 1103, the city of Vicksburg made an ordinance con- 
tract to give to the waterworks company the exclusive right to con- 
struct and maintain waterworks in that city for the term of 30 years, 
and it was enjoined from proceeding to issue bonds for the purpose 
of constructing or purcliasing other works upon the ground that a 
subséquent law of the state which empowered it to do so impaired 
the obligation of its contract with the company. The rule that nothing 
may be taken by implication against the city and that a contract re- 
garding a public franchise should be construed most favorably to the 
municipality was earnestly invoked, the décision in the case of Lehigh 
Water Company's Appeal, 102 Pa. 515, wherein the word "exclusive" 
was held to except the city was cited and urged upon the attention of 
the court and it was argued that the contract to give an exclusive 
right meant exclusive of other corporations and not of the city. But 
the argument did not prevail. The Suprême Court held that the ex- 
clusive right which the city agreed to give was a sole and undivided 
privilège, and that its contract as effectually estopped it from exercis- 
ing or sharing this privilège as from granting it to another. 

In Détroit v. Détroit Citizens' St. Ry. Co., 184 U. S. 368, 374, 22 Sup. 
Ct. 410, 46 L. Ed. 592, the Législature of the state of Michigan empow- 
ered the city of Détroit to contract for the construction and opération of 
a Street railway and provided that the rates of toll or fare should be es- 
tablished by agreement between the railway company and the city. 
The municipality passed ordinances which were accepted by the rail- 
way company whereby it granted the right to use the streets for street 
railways for 30 years and provided that the rate of fare should not ex- 
ceed 5 cents for each passenger. The Constitution of Michigan con- 
tained a provision that ail laws under which municipal corporations 
were formed might be amended, altered or repealed. The charter of 
the city gave it gênerai power to control and regulate the use of its 
streets. The ordinance contract itself reserved to the city the right 
to make such further rules or régulations as should from time to time 
be deemed necessary to protect the interest, safety, welfare, or ac- 
corriimodation of the public in relation to the railways. After the rail- 
ways were constructed the city passed ordinances which by their terms 
reduced the fares below 5 cents for each passenger. The Suprême 
Court held (1) that the Législature gave to the city the power to 
agrée upon unalterable rates of fare for 30 years (page 385 of 184 U. 
S., page 417 of 22 Sup. Ct. [46 L. Ed. 593]) ; (2) that the city had 
so agreed; (3) that this agreement could not be lawfully renounced 
or modified by the city without the consent of the railway company 
either under the constitutional provision for the altération or repeal 
of municipal charters or under the power to regulate the opération 
of the railways reserved in the ordinance (page 389 of 184 U. S., page 
418 of 23 Sup. Ct. [46 L. Ed. 593]) ; and (4) that the stipulation 
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in an ordînance contract that the rate of fare for one passenger shal'. 
not to be more than 5 cents is an agreement by the city that it will noi 
redvice the rate below 5 cents for each passenger during the term of 
the contract, and the court enjoined the city from enforcing the or- 
dinances reducing the fare on the ground that they hnpaired the obli- 
gation of the contract. 

In Cleveland v. Cleveland City Ry. Co., 194 U. S. 517, 535, 536, 24 
Sup. Ct. 756, 48 L. Ed. 1102, the Législature anlhorized the city to fix 
the terms and conditions upon which street "railways may be con- 
structed, operated, extended, and Consolidated." Under this power the 
city of Cleveland made an ordinance contract whereby it authorized a 
consolidation and provided that "for a single fare * * * no 
greater charge than 5 cents sliall be collected" during the term of 
the contract. The Suprême Court held that this was an unalterable 
agreement that the city would not reduce the rate of fare during the 
term below that specified therein, that this contract was authorized by 
the délégation to the cit_v of the power to fix the terms and conditions of 
the consolidation and that a réduction of the rate was an impairment 
of the obligation of the agreement. In Cleveland v. Cleveland Electric 
R. Co., 26 Sup. Ct. 513, 516, 517, 50 L. Ed. 354, this décision was re- 
viewed and affirmed. 

Many décisions of the state courts hâve been examined and con- 
sidered, but it would be a futile task to review or comment upon them 
hère because in the détermination of the question whether a law of 
the state impairs the obligation of a contract the fédéral courts must 
détermine for themselves and by the exercise of their independent judg- 
ment the existence and the extent of the contract and the effect of the 
challenged law. Douglas v. Kentucky, 168 U. S. 488, 501, 502, 18 
Sup. Ct. 199, 42 L. Ed. 553. 

From the décisions of the Suprême Court to which we hâve adverted 
thèse rules are deducible: The power to regulate rates of water, gas, 
transportation, and other public utilities partakes of the nature of a 
governmental and of a proprietary power whose exercise may be sus- 
pended for a reasonable time by express grant or by contract. An 
agreement for such a suspension wil! not be raised by mère implication. 
Where the meaning of a grant or contract regarding such a sus- 
pension or regarding any public franchise or privilège is ambiguous 
or doubtful, it will be construed favorably to the rights of the public. 
Where the grant or the contract is clear and plain it will be protected 
and enforced. 

Did the Législature of Nebraska empower the city of Omaha to 
agrée upon unalterable water rates during the term of the contract 
in hand ? Did the city agrée that it would not reduce thèse rates below 
those specified in the ordinance? We turn back to the act of 1879 
and to the ordinance contract of 1880 in the light of the rules and dé- 
cisions to which we bave adverted for the answers to thèse questions. 
Authority had already been granted to the city to build its waterworks 
and to regulate the use of water derived therefrom when the act of 
1879 was passed, but no waterworks had been constructed. The state 
then granted to the city the additional power to contract with third par- 
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lies for their construction and opération "on such terms and under 
such régulations as may be agrccd on." Are the rates under wliich 
water is to be furnished to private consumers "'terms and régulations" 
upon which parties may agrée that waterworks may be constructed 
and operated ? The Suprême Court was of the opinion that they were, 
for it held in the Clevcland case tliat a city was empowcred to agrée 
with a railway company upon rates of fare for passengers under lég- 
islative authority to fix the "terms and conditions" for the consoli- 
dation of corporations. The city of Omaha evidently thought so, 
for by the ordinance of 1880 it made spccified water rates one of the 
terms and régulations of the contract whicli it offered to the lowest 
bidder and whicli it required him to accept. The main purpose of 
city waterworks is the revenue derived from private consumers of 
water. The rates which they pay absolutely détermine the financial 
success or failure of a city water company's enterprise. The term or 
régulation in a contract for the construction and opération of water- 
works which more than any other conditions the nature and the pros- 
pect of the undertaking is that which fixes the rates which the owner 
may collect of private consumers. Thèse are matters of comnion 
knowledge. The members of the Législature could not hâve been ig- 
norant of them when they granted to this city the power to agrée upon 
terms and régulations upon which the works should be built and oper- 
ated, and it is incredible that they intended to except from this gêner- 
ai grant the authority to agrée upon the cardinal term which alone 
conditions the success of the entire undertaking. They made no such 
exception and that fact raises a conclusive presumption that they in- 
tended to make none, and it is not the province of the courts to do so. 
:\'Iadden v. Lancaster County, 12 C. C. A. fMi, 572, Co Fed. 188, 194 ; 
Wrightman v. Boone County, 31 C. C. A. 570, 572. 88 Fed. 435, 437 ; 
Union Central Life Ins. Co"^. v. Champlin, 54 C. C. A. 208, 210, 116 
Fed. 858, 860. The conclusion is unavoidable that by its grant of 
power to agrée upon the terms and régulations under which the water- 
works should be constructed and operated the Législature intended 
to grant, and it did grant to the city of Omaha, by apt words and in un- 
mistakable terms, the power to make an unalterable contract regard- 
ing the water rates which the contractor might collect from private 
consumers for a reasonable term of years. 

Did the city make such a contract? The stipulation concerning thèse 
rates is not embodied in the agreement for hydrant rentals which fol- 
lowed the ordinance of 1880. But the city required the contractor 
as a qualification to receive the contract, to accept the terms and con- 
ditions of the ordinance, and an accepted ordinance is a contract. 
The ordinance was an offer by the city of the terms and régulations 
under which it would enter into a contract for the construction and 
opération of the waterworks. The city prepared and passed the or- 
dinance. Ail its terms and words were the language of the city. It 
was enacted under a statute which em]50wered the city to agrée upon 
the water rates. It prescribed spécifie rates for the use of water by pri- 
vate consumers and provided that the water company should furnish 
water to them at such rates as should be agreed upon betvveen the 
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waler company and the consumers not exceeding those specified in the 
ordinance. The concession is readily made that the acceptance of 
this ordinance constituted a contract by the water company to furnish 
the water to private consumers at priées not exceeding those named 
in tlie ordinance. The contention is that it left tlie city free to reduce 
them. If 80, the contract permitted the city to retain the power to 
withdraw from the water company ail the substantial benefits of its 
undertaking, for a réduction of the rates to private consumers would 
diminish the most substantial part of its revenue and might ruin the 
company. It cannot be that either the city or Locke intended to make 
an agreement of this nature, for such a transaction would be contrary 
to the ordinary course of action of rational men under similar circum- 
stances. The chief object of the city in the procurement of this con- 
tract was a supply of water. The great desideratum of the contracter 
was remunerative rates from private consumers. The presumption 
is that the contract secured both for both parties consented to it. Nor 
is it doubtful that this was its efïect when its terms are fairly read. 
Concerning the meter rates which are the subject of this suit it stipu- 
lâtes : 

"Rents for ail purposes not herein named will be flxed by meter meas- 
urement as may be agreed upon between the consumer and water com- 
pany not exceeding meter rates." 

Hère is a plain contract by the water company that it will agrée 
with consumers upon rates not exceeding those specified in the ordin- 
ance, and as clear an agreement by the city that the water company 
and the consumers shall be free to agrée upon any such rates which do 
not exceed those there named. The covenant of the city was that the 
water company should be free during the term of the agreement to 
contract with its consumers for any rate not exceeding those specified. 
Any réduction of those rates, any inhibition of agreements betvi'een the 
company and its consumers upon any rates not exceeding those there 
specified, necessarily deprives the company of that freedom to con- 
tract with its consumers and to collect from them which the city cove- 
nanted by this clause of the contract that it should enjoy. Any réduc- 
tion of thèse rates necessarily impairs the obligation of this contract 
because it deprives the water company of the fitll benefit of the term 
of the contract which was most important and bénéficiai to it. The 
order of the water board which purported to reduce the rates was made 
pursuant to a law of the state and it was therefore violative of section 
10, article 1, of the Constitution, and the bill states a good cause of 
action for an injunction to prevent its exécution. 

The suggestion of counsel for the city that the complainant has no 
right to this relief because there is a mortgage foreclosure sale in its 
chain of title has not been overlooked. It may be that this contention 
could hâve been maintained if the water rates undcr considération 
in this case had been fixed by the charter of the mortgagor or by lég- 
islative grant to it upon the ground that provisions in such grants 
are not matters of contract, but of law, and hence do not pass to a 
mortgagee or to a purchaser at a foreclosure sale. Grand Rapids, etc., 
Ry. Co. V. Osborn, 193 U. S. 17, 24 Sup. Ct. 310, 48 L,. Ed. 598 ; Union 
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Pac. R. Co. V. ]Mason City & Fort Dodge R. Co., 199 U. S. 160, 170, 
26 Sup. Ct. 19, 50 L. Ed. 134; Hooker v. Burr, 194 U. S. 415, 24 Sup. 
Ct. 706, 48 L. Ed. 1046 ; People's Gas Light & Coke Co. v. Chicago, 
194 U. S. 1, 16, 17, 24 Sup. Ct. 520, 48 L. Ed. 851. But the right 
to tlie rates whicli the mortgagor in this case held was a contract 
right vested in it, not by any charter or législative grant, but by the 
agreement between the city and Locke and his assigns. The radical 
différence between charter rights and contract rights of dus nature 
is marked in the opinion in the Détroit Case in 184 U. S-, at pages 
387-389, 22 Sup. Ct, at pages 417-419 (46 L. Ed. 592). The mort- 
gage and the foreclosure sale under it in the case now under considéra- 
tion by their terms include ail the franchises, rights and property of 
the mortgagor. While the right of a corporation to exist may not 
be mortgaged or sold, ail its contract rights with other corporations 
and with individuals may be, and this mortgage and the foreclosure sale 
under it passed the right of the mortgagor to maintain thèse water 
rates and to enforce its agreement with the city to the purchaser there- 
under whence they hâve been conveyed to the complainatit. Vicks- 
burg V. Vicksburg Waterworks Co. (May 21, 1906) 26 Sup. Ct. 660, 
50 L. Ed. 1102; Memphis, etc., R. Co. v. Commissioners. 112 U. S. 609, 
5 Sup. Ct. 299, 28 L. Ed. 831; New Orléans, etc., R. Co. v. Delamore, 
114 U. S. 501, 5 Sup. Ct. 1009, 29 L. Ed. 244; Julian v. Central Trust 
Ce, 193 U. S. 93, 106, 24 Sup. Ct. 399, 48 L. Ed. 629. 

The Législature authorized the city to agrée with the contractor 
upon water rates which he might collect of private consumers during 
the term of the contract. The city made this agreement with Locke. 
His rights hâve passed to the complainant. The order of the water 
board which attempts to reduce the agreed rates impairs the obliga- 
tion of this contract. On this ground there is abundant equity in the 
bill, and it is unnecessary to consider or décide whetlier or not the bill 
also shows that the reduced rates are unreasonable or confiscatory. 

The decree below is reversed and the case is remanded to the Cir- 
cuit Court foi further proceedings not inconsistent with tlie views 
expressed in this opinion. 



BOBBS-MERRILL, CO. v. STU.\US cf al. 

(Circuit Court of Appeals, Second Circuit. Juiie 16, inOO.) 

No. 189. 

1. LiTERAET Property — Common-Law CorTiuanT— Iîigttts or Owner. 

The owner of a coniuion-luw co[iyrl^'lit bus a iierpetual rij,'ht of prop- 
erty and the exclusive right of first seiieral pul)lic;itioii. ami luay, prior 
thereto, enjoy the beneflt of a restricted put)llcation vvithout forfeiture 
of the right of général publication. 

[Ed. Note. — For cases lu point, see vol. 33, Cent Dig. Literary Prop- 
erty, ê§ 3, 4.] 

2. CoPTRTQHT— Kionxs AcQuiRED BT Statutort CoPTEicnT— Effect on Com- 

uon-Law Riguts. 

The right to a coramon-law copyriglit bas been supersoded by etatute, 
and heuce where the owner of the common-Iaw copyright elects to sub- 
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stitnte the protection of the statute for that of the common law, he, on 

publication, abandons or suvreuders his common-Iaw rights, incliiding 
bis rigbt of limited publication, in excbange for his exclusive statutory 
'rtght to multiply copies. 

3. Same. 

< Under Rev. St. § 4952 [U. S. Comp. St. 1901, p. 3406] giving to the owner 
of a copyrighted book the right to copy and vend the same, protection 
against multiplication of copies and the incidents thereof constitute 
the only protection afforded by the copyright statutes to the publisher. 

4. Same— Infkingement— Sale of Lawfully Peinted Copy. 

The sale of a lawfully priuted copy of a copyrighted publication, in the 
absence of any contruct, condition, or provision of forfeiture, is not an 
Infringeraeut of the copyright law. 

5. iN.iuNCTioN — Inducing Bkeacii or CoNTEACT — Sale TJndeb Restiîiotive 

LiOEN^SE — Notice — Protection. 

Where a copyrighted publication is sold under restriction that no dealer 
Is licensed to sell at a less price than .$1 per copy, etc., and a third person 
makes nialieious and unlawful attempts to induee original purchasers 
to breal; thoir contracts, to the injury of the original seller, the latter 
Is eutitled to relief in equity. 

6. Same— Evidence. 

Complainant sold copies of a copyrighted book, in which was published 
a notice that the price of the book at retail was $1 net ; that no dealer 
was licensed to sell at a less price, and that a sale at a less price would 
be treated as an infringement of the copyright. There was no réserva- 
tion of title to, or any interest in, or subséquent control over, copies 
sold In violation of the notice, nor any suggestion of an agreement on the 
part of the purchaser, or restriction on, or provision for, forfeiture of the 
title, nor any attempt to provide that a purchase should constitute an 
acceptance of the terms of the notice. Dealers to whom complainant sold 
the bool;s were under no agreement to enforce observance of the terms 
of the notice or to restrict their sales, and complainaut's proof failed 
to show that défendants had themselves violated any contract or had 
persuaded others to violate any contract with complainant, but that they 
had purchased their copies, intonding to acquire the absolute title, nor 
did it appear that such copies were purchased from purchasers of com- 
plainant. Beld, that complainant was not entitled to an injunction re- 
straining the resale of such copies at a less price than $1 per volume. 

7. Election of Remédies— Notice— Ei'fect. 

Where a notice printed in a copyrighted publication recited that a sale 
at a less price than $1 per volume would be treated as an Infringement of 
the copyright, the iniblisher thereby elected to pursue that remedy for 
violation of the notice, and was precluded from maintaining an injunc- 
tion to restrain the sale. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère on appeal from a decree of the United States 
Circuit Court for the Southern District of New York, dismissing bill 
alleging infringement of copyright. 

For opinion below see 139 Fed. 155. 

Frank H. Platt and W. H. H. H. Miller, for appellant. 

John G. Carlisle and Edmund E. Wise, for appellees. 

Before WALEACE, TOWNSEND, and COXË, Circuit Judges. 

TOWNSEND, Circuit Judge. The material facts herein are undis- 
puted, and are as follows : Complainant is an Indiana corporation en- 
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gaged in the business of publishing- and selling- books ; it was tlie 
owner and proprietor of a novel entitled "Tbe Castaway," by ITallie 
Erminie Rives, which it caused to be diily copyrighted and pidjlished. 
On each copy of the pnblished book was printcd, on the page following 
the title page, the following notice: 

"ïlie pricc of t)ii>^ book at retail is oiie dollar net. Xo dealer is liceiis<>d to 
sell it at a less iirice, and a sale at a less jjriee will be troated as an iutringo- 
mont of tlie eo]>yr!slit. 

"Tbe Bobbs-?iIerrill Company." 

The défendants purchased copies of said book for sale at retail, 90 
per cent, of which were purchased at wholesale at a rcbate from the 
retail price of about 40 per cent., the wholcsalers and the défendants 
knowing that the book was copyrighted and knowing of the printcd no- 
tice. It is admitted that none of the wholcsalers were required to en- 
force a compliance with the terms of such notice by retail dealers or 
to restrict their sales to such retail dealers only as would agrée to 
observe the terms of said notice. The défendants sold copies of said 
book at the uniform retail price of 89 cents a copy. Complainant bas 
brought this suit, claiming infringement of its copyright, to restrain 
défendants from selling the book at any price other than that fixed in 
the notice, and asking for an accounting. 

The défenses material to this discussion are that the acts complained 
of do not constitute a violation of the rights secured to complainant 
by the statutes relating to copyright, and that complainant's remedy, if 
any, is at law, and not in equity. 

The gênerai question argued is as to the right of a proprietor of a 
copyright book, by affixing to each copy sold, a notice that no dealer is 
licensed to sell it at less than a specified price, and that "a sale at a less 
price will be treated as an infringement of the copyright," to maintain 
an action in equity against a défendant who buys the book, with knowl- 
edge of the restrictive terms, for the purpose of selling it at a reduced 
price and wdio actually sells it below the price specified in the notice. 

The argument, on the one hand, is that the copyright statute gives 
to the proprietor the exclusive right of "vending" the book and, con- 
sequently, empowers him to exercise that right, under such restrictions 
as he chooses to affix to its exercise, by a gênerai notice of rights 
asserted under the copyright law, and that a purchaser who buys the 
book with notice of the restriction acc[uires only a qualified right, and 
becomes an infringer when he disregards the restriction. In other 
words, the argument is that the purchaser becomes merely a licensee, 
and, when he disregards the terms of his license, becomes a user 
without authority, and may be enjoined against infringement of copy- 
right. 

The argument, on the other hand, is that the copyright statute only 
gives to the proprietor the exclusive right of vending which inheres 
at common law to every owner of property, whether tangible or incor- 
poreal, and when he exercises it confers on the purchaser the ordinary 
incidents of ownership of personal property, among which is the right 
of aliénation or to clo vvhat he pleases with his own ; and that the 
owner of the copyright cannot by such a notice separate the right of 
147 F.— 2 
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aliénation from the property so that it will remain in hîm, while the 
gênerai right of property passes to a purchaser from his vendee, and 
especially when the original vendee is under no obligation to enforce 
said terms upon subséquent purchasers, and in the absence of proof 
of assent by such purchasers to said terms. 

The contention by complainant of a right of restricted publication, 
such as is hère sought, disregards the fundamental distinction between 
the common-law rig'it of literary property, commonly called common- 
law copyright, and copyright under the statute. "A copyright is an 
incorporeal right to print and publish. Ager v. Murray, 105 U. S. 
136, 26 L. Ed. 942. It is a property in notion, without corporeal, 
tangible substance. Millar v. Taylor, 4 Burr. 2303. This property is 
a différent and independent right, detached from the corporeal property 
out of which it arises. Stephens v. Cady, 14 How. 588, 14 L. Ed. 
528. Each of thèse is capable of existing and being owned and trans- 
ferred independent of the other. Stevens v. Gladding, 17 How. 447, 
15 E. Ed. 155." Werckmeister v. American Lithographie Co., 134 
Fed. 331, 323, 324, 69 C. C. A. 553, 555, 68 L. R. A. 591. "The 
property of an author in his intellectual production is absolute until 
he voluntarily parts with ail or some of his rights. There is no prin- 
ciple of law by which he can be compelled to publish it or to permit 
others to enjoy it. He has a right to exclude ail persons from its 
enjoyment; and, when he chooses to do so, any use of the property 
without his consent is a violation of his rights. He may admit one 
or more persons to its use, to the exclusion of ail others ; and, in doing 
so, he may restrict the uses which shall be made of it. He may give a 
copy of his manuscript to another person, without parting with his 
literary property in it. He may circulate copies among his friends, for 
their own personal enjoyment, without giving them or others the right 
to publish such copies." Drone on Copyright, 103, 103. 

The argument of complainant rests upon an assumed identity of 
common-law rights and statutory copyright. But in this view we 
think it is in error. "The two rights do not co-exist in the same com- 
position; when the statutory right begins, the common-law right ends. 
Both may be defeated by publication." Drone on Copyright, 100. 

The owner of the common-law copyright has a perpétuai right of 
property and the exclusive right of first gênerai publication, and may, 
prior thereto, enjoy the beneiît of a restricted publication without for- 
feiture of the right of gênerai publication. Thus, he may communicate 
the contents of his work under restrictions without forfeiture of the 
right. This communication of contents under restriction, known as a 
restricted or limited publication, is illustrated by lectures to classes of 
students, dramatic performances before a sélect audience, exhibitions 
of paintings in private galleries, private circulation of copies of manu- 
script, etc. Werckmeister v. American Lithographie Co., supra. "The 
copies which were given to the members of the committee on cérémonies 
and to a so-called 'Literary Committee' were delivered to them solely 
to enable them to décide whether the poem was one suitable and worthy 
of their acceptance as the ode to be delivered at the opening exer- 
cises. Such a delivery of copies of a literary production is not a pub- 
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lication, and could not préjudice the owner's common-law riglits. Bart- 
lette V. Crittenden, 4 McLean, 300, Fed. Cas. No. 1,082; Bartlette v. 
Crittenden, 5 McLean, 32, Fed. Cas. No. 1,076." Press Publishing 
Co. V. Monroe, 73 Fed. 196, 19 C. C. A. 429, 51 h. R. A. 353. 

On the other hand, the surrender of the perpétuai right is a condi- 
tion précèdent to the enjoyment of statutory copyright. The common- 
law right is lost by the gênerai publication or unrestricted sale of a 
single copy. The statute protects the owner in the unrestricted pub- 
lication and sale of ail copies during the term of the copyright. 

The right to copyright, which exists at common law, has been 
superseded by statute. Holmes v. Hurst, 174 U. S. 82, 19 Sup. Ct. 
606, 43 L. Ed. 904. Where the owner of the common-law copy- 
right elects to substitute the protection of the statute for that of 
the common law, he, upon publication, abandons or surrenders his 
common-law rights, including said right of limited publication, in 
exchange for the statutory right, the exclusive right to multiply 
copies. He "cannot hâve at the same time the benefit of the copy- 
right statute and also retain [his] common-law right. No proposi- 
tion is better settled than that a statutory copyright opérâtes to 
divest a party of the common-law right." Jewelers' Mercantile 
Agency v. Jewelers' Publishing Co., 155 N. Y. 241, 247, 49 N. E. 
872, 41 L. R. A. 846, 63 Am. St. Rep. 666. 

The statute does not permit the owner of the copyright, by at- 
tempted restrictions upon the use of copies, to retain in himself for- 
ever the common-law right of first publication. Jewelers' Mercan- 
tile Agency v. Jewelers' Publishing Co., supra. The peculiar right 
conferred Ijy statutory copyright is to multiply copies after publica- 
tion, to the exclusion of others. Palmer v. DeWitt, 47 N. Y. 532, 
536, 7 Am. Rep. 480. "Copyright may be defined as the sole and 
exclusive liberty of multiplying copies of an original work of com- 
position." Coppinger, Law of Copyrights (3d Ed.) 1. This right 
was not reserved by the common law. Wheaton and Donaldson 
v. Peters and Grigg, 8 Pet. 591 (append. 725) 8 L. Ed. 1055. The 
common-law right of first publication and its incident of restricted 
publication were sufficient for the protection of authors prior to the 
invention of printing. Thereafter, when the substantial profit to be 
derived from literary property consisted in the multiplication of 
copies by printing, the statutory protection was substituted for the 
comrnon-law protection, upon the condition précèdent of the sur- 
render of the common-law right. That this is the sole right con- 
ferred by statute, as distinguished from such common-law rights as 
inhere in the ownership of other property, is évident from the lan- 
guage of the statutes, and from the décisions. 

Section 4952 [U. S. Comp. St. 1901, p. 3406], provides that the 
author of a book, his executors, administrators, or assigns, shall 
hâve "the sole liberty of printing, reprinting, publishing,^^complet- 
ing, copying, executing, finishing, and vending the same." 

Section 4964, Rev. St. [U. S. Comp. St. 1901, p. 3413], provides as 
follow-s: 
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"Evory person, wlio, after tlie recording of tlie title of any book and the 
(lepositing of two copies of such boolî, as iirovided by this act, shall, eon- 
trary to tbe provisions of tliis act, witliiu tbe tenu liniited, and without 
the consent of tlie proprietor of tbo copyriglit flrst obtaiued in wi-itiug, signed 
iu tlie présence of two or more witnesses, ])rint, publisli, dramatize, translate, 
or ijnport, or laiowing tlie same to be so printed, jjiiblisbed, dramatized, trans- 
lated, or iniported, sliall sell or expose to sale any coi)y of sucli boolc, sliall 
forfeit every copy tbcreof to sucb proprietor, and sliall also forfeit and pay 
siicU damages as may be reeovered in a civil action by sucb proprietor iu 
any court of compétent jurisdictiou." 

There are many décisions and dicta which assert and support the 
view that the pecuHar statutory protection granted to the atithor 
or proprietor is the riglit of mtiltiphcation of copies. "The copy- 
right is an exclusive right to the multipHcation of the copies, for 
the benefît of the author or his assigns, disconnected from the plate, 
or any other ph3'sical existence. It is an incorporeal right to print 
and publish the map, or, as said by Lord Mansfîeld in Millar v. 
Taylor, 4 Burr. 239(5, 'A property in notion, and has no corporeal, 
tangible substance.' " Stephens v. Cady, 14 How. 528, 530, 14 L. 
Ed. 528. Stevens v. Gladding, 17 How. 447, 15 L. Ed. 155. "A 
copyright secures the proprietor against the copying, by others, of 
the original work." Johnson v. Donald?on (C. C.) 3 Fed. 22. 

A dictum of the Suprême Court in Perris v. Hexamer, 99 U. S. 
674, 25 L. Ed. 308, is as foUows : 

".'\ coijyright gives tbe autbor or tlie pubiishor tlie exclusive right of 
multi])lying copies of what be ha.s written or jirintod. It follows that to in- 
friiiw tliis viglit a substaiitial copy of tbe wliole or of a material part must 
be prodviced." 

In Publishing Co. v. Smythe (C. C.) 27 Fed. 914, it is held that 
where the ownership of a particular cooy is parted with the trans- 
férée cannot by restrictive notices be deprived of the ordinary inci- 
dents of aliénation attached to the particular copy. "The law of 
copyright also gives privilèges to authors and publishers that do 
not pertain to property which anvd^ody may make and sell if he can ; 
but even under the law of copyright, whcn the owner of a copyright 
and of a particular copy of a book to which it pertains, has parted 
with ail his title to the book, and has confcrred an absolute title 
to it upon a purchaser, he cannot restrict the right of aliénation, 
v/hich is one of the incidents of ownership in personal property." 
Garst V. Hall & Lvon Co.. 179 Mass. 588, 591, 61 N. E. 219, 55 L.'R. 
A. G31. 

In Harrison v. Maynard, Merrill & Co., 61 Fed. G89, 10 C. C. A. 

17, this court held as follows : 

"Tlie owner of a coiiyriglit, wlio lias transferrod the title to copyrigbted 
bonks under au agi'eement restrietiiig tlieir use. cannot restraiu. by virtue 
of the coiiyrigbt statutes, sales of snid books, in violation of the agreemeilt ; 
lie is coniiued to his remédies for the breach of contract." 

This case is cited with approval in the opinion of the Circuit 
Court of Appeals for the Seventh Circuit in Doan v. American 
Book Co., 105 Fed. 772, 45 C. C. A. 42. To the same efifect is the 
décision in the suit by this complainant against Snellenburg (C. C.) 
131 Fed. 530. 
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The complainant herein is attempting by a mcre notice to import 
into the statutory copyright a right of limitcd pul)lication or of re- 
striction upon use, which was abancloned 1:»y virtue of the surrender 
of the comnion-law copyrig'nt. 

Counsel for complainant argues as follows : 

'■To Jir^tify tlx'ii' sale by the proiirietoi-'s jmblic.-îtion of the hooks, defeiid.- 
uiits unist s"i!o-,v au uiiqualifieil a.iid al)solr.te ]:ul>rKM(i<jii. lUit there waw no 
uu'iualiiied iniblii'ation, offer or disti'ihution of "I he Castav.-ay.' It waK offeved 
:\m[ l'ublisiietl subject to the nisU'ictions ami ihiiitations exjii'essed iu the 
notiee." 

We cannot asscnt to the latter assertion. We think, in vicw of 
the foregoing considérations, that thcre was an unqualified and ab- 
solute publication and a surrender of the right of rcstrictcd publi- 
cation when the owner of the book complied with the statutory re- ' 
quirements, and thus acquired the right to notify the public of its 
exclusive right to the multiplication of copies. 

Counsel for com_plainant contends that section 4964 of the stat- 
utes, providing for a penalty for infringement of copyright, has no 
bearing on this question because there may be infringcments of 
the copyright law by a sale of a book lawfully printed or lawfully 
imported. While there are some obiter dicta which would seem to 
support this contention, we can find no décision to that effect. On 
the contrary, the décisions already quoted indicate that the protec- 
tion against multiplication of copies and the incidents thereof con- 
stitute the only protection afforded by the statute. Section 4952 of 
the statutes, giving the owner of the copyright the right to copy and 
vend the cop\'righted article, contains no suggestion of any right 
either of restricted sale or restricted publication. But the argu- 
ment of complainant is stated as follows : 

"Thèse références to the controversy as to the oommondaw riKli^a o( authors 
after publication are sufficient to sliow that the copyrjirht statutes hâve no*: 
createci new and extraordinary rights of proporty which did net previonsly 
exist, but are rather declaratory of the connnon !aw, in a sensé derogatory 
of the common law, since the statutes give the l'iglit only a liuiitod duration." 

That this view is inaccurate is sufficiently shown by many déci- 
sions. Thus, in Whcaton and Donaldson v. Peters and Grigg, 8 
Pet. 591, 8 L. Ed. 1055, the court says : 

"Congross, tlien. hy tins act, instead et sanctioniug an existlng right, as 
contended for, created it." 

In Stevens v. Gladding, 17 How. 447, 15 L. Ed. 155, the court 
says : 

"ïhere being no common law of copyright in this country, whatever rights 
are possessed by tbo iiroprietor of the coriyrigiu nnist be derived from some 
grant thereof in some act of Congress, either noniinatim or by satisfactory 
implication." 

In re Brosnahan, Jr. (C. C.) 18 Fed. 63, Judge, afterwards Mr. Jus- 
tice, Miller said : 

"The sole ob.iect and purpose of tho laws which constitute the patent and 
copyright Systems is to give to the author and' inventer a monopoly of what 
he has written or discovered, se that no one else shall nialie or lise or sell 
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his writings or his invention withoiit his permission ; and what is granted 
to him is the exclusive riglit ; net the abstract rigbt, but the rigbt in him to 
the exclusion of everybody else." 

The fallacy of complainant's argument lies in disregarding the 
pecuHar common-law right of literary property, namely, the right 
of first publication, and the right to restricted publication, and the 
condition précèdent to the enjoyment of the statutory right, name- 
ly, the surrender of such common-law right by a gênerai publica- 
tion. If the statutory owner desires after publication to control the 
lawfully published copies, such control can only be secured by means 
of positive contract or conditions, so accepted by the party to be 
charged or so brought to his knowledge that it would be inéquitable 
to permit him to violate them. But while this right might be pro- 
tected at law or enforced by a court of equity, it is not a statutory 
right but a common-law right attached generally to the ownership of 
ail species of property. Keeler v. Standard Folding Bed Co., 157 
U. S. 659, 15 Sup. Ct. 738, 39, L. Ed. 848. 

Furthermore, no right of license in case of a sale is conferred by 
the statute. As Judge, afterwards Mr. Justice, Jackson says in 
United States v. American Bell Téléphone Co. (C. C.) 29 Fed. 17, 
43: 

"The right of the patent owner to permit or license the use of the invention 
is not the créature of the fédéral franchise or statute, but of the comnion law." 

Counsel for complainant, quoting from the opinion of the court be- 
low that "the copyright statutes could not be invoked to control the 
retail trade of bocks, the title to which the copyright owner has trans- 
ferred," says as follows : 

"If by the words 'the title to which the copyright owner has transferred' 
is meant that he has transferred the same without limitation, the proposi- 
tion is not questloned ; but if it be meant that the owner of the copyright 
cannot prescribe limitations upon which the books may be sold in the trade, 
then we deny the proposition, and we say it is direetly at variance with tlie 
cases above cited touehing the subject, for they ail proceed upon the basis 
that as against a party who has sold or is selling in violation of the terms 
prescribed by the owner of the copyright an Injunction may issue." 

We hâve already shown that the proposition thus asserted by com- 
plainant is unsupported by authority. The record shows that in this 
case the owner has transferred the property without limitation, so far 
as the transfer of title is concerned. 

It is argued that the efifect of thus cutting the price is disastrous to 
the publisher in its sale of the work, and that, therefore, the question is 
one which appeals to the favorable considération of the court as a court 
of equity. But it is not satisfactorily shown that this arrangement 
is bénéficiai to, or required for, the protection of the author. The Con- 
stitution grants to Congress power to legislate for the benefit of the 
author. It is by no means clear that a free and unrestricted aliénation 
of the book at a reduced price would not be more bénéficiai to the 
author than the higher priées provided for by the publishers' combina- 
tion for the benefit of a certain class of dealers. 

But it is further argued that the copyright statutes should receive a 
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libéral and not a strict construction because they are merely declaratory 
of the common law, and that tlie provision in this case is for the 
protection of tlie autlior. We hâve already seen, however, that the 
statute is in dérogation of the common-law right and, therefore, is 
to be strictlv construed. 

In Thompson v. Hubbard, 131 U. S. 123, 9 Sup. Ct. 710, 33 L. Ed. 
76, the Suprême Court said as follows : 

"The right of actimi. as wpU as copyright itself, Is wholly statutory, and 
means of securing siich right of action are thus pi-escribed by Congress." 

"The right of an author to a monopoly of his pubHcations is measured 
and determined bv the copyright act." Holmes v. Hurst, supra. 
Banks v. Manchester, Uîi U. S. 244, 9 Sup. Ct. 3(), 32 L. Ed. 425; 
Wheaton and Donaklson v. Peters and Grigg, supra; Perris v. 
Hexamer, supra. 

In thèse circumstances, we are of the opinion that a sale of a law- 
fully printed copy, in the absence of any contract, condition, or pro- 
vision for forfeiture, is not an infringement of the copyright law. As 
was said by this court in Kipling v. G. P. Putnam's Sons, 120 Fed. 631, 
634, 57 C. C. A. 295, 65 L. R. A. 873, dting Harrison v. Maynard, 
Merrill & Co., supra : 

"We are unal)le to find any provision in tlie agreements with plaiutiff's 
publishers which prohil)ltert the sale of the oopyrighted sheets to the défend- 
ants, but if siifh a provision were présent, the plaintlff's remedy would be an 
action agalnst the pul)lisliers for breach of contract." 

A court of equity, therefore, would not be justified in enforcing the 
provisions of the copyright law, merely to prevent a sale of a copy- 
righted article, because the vendor has informed the purchasing public 
that it will treat such sale as an infringement. We are brought, then, 
to a considération of the question whether the complainant is entitled 
to protection, on the ground of a violation of the restrictive license 
stated in the notice, independently of the copyright law. The gênerai 
questions raised by this inquiry belong to a class whicii hâve recently 
become prominent in the courts relating to attempted restrictions on 
the disposition of certain classes of personal property by lease or sale. 
Thèse cases may be divided generally into those relating to sales of 
proprietary medicines made.under secret processes, those protected by 
patents or copyright, and those involving breaches of contracts or con- 
ditions in the sale of ordinary chattels. It has been claimed as to ail 
thèse classes that conditions or restrictions may be iniposed by the 
original owner, who parts with the possession or the ownership, or 
both, which shall so attach to or follow the article that they may be 
enforced against any subséquent purchaser. 

In view of the conclusions reached, it is unnecessary to express any 
opinion as to the scope of such attempted restrictions in the case of 
patented articles. It may be said generally, however, that there is such 
a distinction between rights of copyright and patent rights that the 
décision of cases under one class would not necessarily be controlling 
in the other class. The protection afïorded by the patent law is broad- 
er in the case of patents than in that of copyright. By a grant of 
copyright the owner of the work acquires the exclusive right of multi- 
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plication of copies; by the grant of a patent tlie patentée acquires the 
exclusive right to make and nse tlie thiiig ]3atented. Tlie patent law 
protects the production and use of the créative conception reduced to 
practical shapc in various forms : the copyriglit law protects the publica- 
tion of copies in the form or suljstance of the particular créative con- 
ception in W'hich it bas becn expressed by its author. The right se- 
cured by the copyright act is "the right to that arrangement of words 
which the author lias selected to express his ideas." Holmes v. liurst, 
supra. 

The statutory right to make a patented article and to prevent others 
from making it is cntirely distinct from the further statutory right to 
use, and therefore to control the use of, the thing made. 

Kurthermore, the statute permits the patentée to subdivide his rights, 
and the common law protects him against any infringement of any 
part thereof. The copyright statute provides only for the assignment 
of the right as a whole, and, in terms, protects against infringement 
by unlawful publication. But in view of the confiicting opinions of 
various judges as to the scope of the restrictions imposed by patentées 
upon the use of patented articles, we express no opinion upon this ques- 
tion. 

Nor are we required to pass upon the spécifie questions involved in 
the patent, secret process or copyright décisions. An examination of the 
cases under the above heads shows that they bave generally been dispos- 
ed of upon the ground that there was a contract between the original 
vendor and vendee, or that conditions were imposed or rights asscrtcd, 
which, in each case, were brought home to the knowledge of a subsé- 
quent vendee, and where the right was sustained by virtue of the in- 
hérent character of the article, as in the secret processes, or by virtue 
of the spécifie statutory protection, as in the case of patents and copy- 
rights. We are concerned rather with the gênerai question presented 
in cases where there bas been either a malicious or unlawful attempt 
by a third party to induce the original purchaser to break his con- 
tract, to the in jury of the original vendor, or in those cases which re- 
late to the attempt of an owner of an ordinary chattel to impose by 
contract restrictions upon its use or sale binding upon third parties, and 
which, it is claimed, may operate as a sort of ambulatory covenant an- 
nexed to the chattel. 

There are two légal principles, which may be invoked in support 
of complainant's claim. The first of thèse may be generally stated as 
follows: A person who unlawfully or maliciously persuades another 
person to break his contract with a third person, to the injury of such 
third person, is liable for the damages which are the natural resuit 
of such act, and when by reason thereof he bas acquired title to property 
wrongfully he may be adjudged a trustée ex maleficio in respect to such 
property, and enjoined from disposing thereof. This principle has 
laeen discussed and maintained in a great variety of cases, among which 
are the following: Heath v. American Book Co. (C. C.) 97 Fed. 533, 
where the défendant knowingly indviced the state school board to buy 
its books, and to break a contrajct for purchase of books from the 
plaintiiï; Walker v. Cronin, 107 Mass. 556; Lumley v. Gye, 2 El. & 
Bl. 216; Guenter v. Astor, 4 J. B. Moore, 13, cases where the défendants 
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knowingly persuaded persons to break contracts for services ; Garst v. 
Charles, 187 Mass. 144, 72 N. E. 839, where défendant persuaded a 
ptirchaser of medicine from plaintiff to break bis contract net to sell 
below a certain price; Sperry & Hutchinson Co. v. Mecbanics' Clothing 
Co. (C. C.) 128 Fed. 800, breach of contract as to trading stamps. 
The whole doctrine is fully discussed, and tbe principic sng-gestcd 
above is approved, in Angle v. Chicago, St. Paul, ^linncapolis & 
Omaha Railway Co., 151 U. S. 1, 14 Sup'. Ct. 210, 38 L. Ed. Ô.5. There 
the Suprême Court applied it in a case where, upon demurrer, it was 
admitted that the défendant actively interfercd to prevent a party from 
performing a contract entered into with complainant, and sccured the 
control of the property which was the subject of the contract. Mr. 
Justice Brown, delivering the opinion of the court, said as follows; 

"It lias bnen repeatedly held tliat, if one nialiciously interfères in a con- 
tract between two partie.^!, and induces one of tlieni to break tliat contract 
to the in.iuiy of tUe otiier, the part.v injurod can maintain an action against 
the wroniîdoer ; (<'iting cases). * * * 

"It may be conceded that an action at huv wouUl lie for the damages sus- 
taiiied by the Portage Company, rhrontrb the wrongful acts of the Omaha Com- 
pany. Indeed, that is a fact which underlies this whole case. Yet. while an 
action at law would lie, it does not follow tiiat such remedy was either full 
or adéquate. Waiving the question as to the solveuey of the Omaha Company, 
aud assuming that any jndgment against it lor damages could be fully satis- 
fied hj' légal process, there reuiains the proposition that it is contrary to 
e(|uity that the défendant should Vie pei-mitted to enjoy unnudesled that ])artic- 
uiar proiierty, the [lossessiou of which it sought to secure, and did in fact se- 
cnre. by its wrongful acts. * * * 

"Wliile no express trust is aflRriupd as to tho lands, yet it is familiar 
doctrine that a i)arty wlio actniires title to iirojierty wroiigfully may be 
adjudged a trustée ex maleflcio in rt'si)ect to that property." 

Several of the latcr cases decided in the state and fédéral courts are 
collected and discussed bv Judge Thomas in bis exhaustive opinion in 
Wells & Richardson Co.' v. Abraham (C. C.) 146 Fed. 190. 

The other principle which might be invoked to sustain complainant's 
contention, and which may be considérée! as growing out of the doc- 
trine already discussed, is one as to which there is some conflict in the 
décisions. 

This principle is stated by Lord Justice Bruce in De Alattos v. Gibson, 
4 De Gex & Jones, 276, as'follows : 

"Reasou and justice seem to prescrilie that at least as a gênerai rule, where 
a man by gift or purchase acquires proi)erty from another with knowledge 
of a previous contract, lawfuUy and for a valuable considération made by 
liim with a third iierson, to use and emi)loy the ])ro])erty for a partieular 
purpose and in a specified manner, the; acquirer sliall not. to the material 
damage of the third i)erson, in ol>position to bis contract and inconsistent 
with it, use the property iu a manner not allowable to the giver or seller. 
The rule applicable alike iu gênerai, as I conceive. to movable and inunoval)le 
property, recognized aud ado])ted, as I api>i-ehend, by the English law, may 
like other gênerai rules. l)e liable to e.Kc;'])tions arisiug from spécial cireuni- 
stances, but I sce at présent no reasou for any exception in the instance 
before us." 

In Murphy v. Christian Press Association Publishing Co., 38 App. 
Div. 42(), 5() N. Y. Supp. 597, a corporation owning a copyright in a 
prayer book and certain plates sold a set of the plates and authorized 
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the vendees to publish therefrom, and agreed that it would not sell a set 
to any other publisher withotit the vendees' consent, and that the price 
of the bound copies of the book should be a certain sum. Subse- 
quently, the corporation was dissolved, and its receiver sold the remain- 
ing plates and the copyright to a company having full notice of said 
agreement. Said company proceeded to pubhsh boolcs at a price much 
less that that fixed in the agreement jjetween tlie vendor and the 
first vendees. The Spécial Term enjoined the company from selling its 
publications at less than the price stipulated in the agreement. The 
court said as follows : 

"We think this action oan be maintained against the apiipllant, and that 
it is bound by the agreement of the Catholic Publication Society Company 
from which it acquired the copyriglit and eleetrotype plates. The agreement 
on the part of the defendaut's predeoessor in title, thougli technically a Per- 
sonal one, related to the use of its property, the copyrights and the plates, 
and obligated ail who might aequire that property with notice of the agree- 
ment. This is the settled doctrine of the Court of Appeals \vhere the agree- 
ment relates to real estate. Hodge v. Sloan, 107 N. Y. 244, ]7 N. E. 335. 1 
Am. St. Rep. 816; Lewis v. Gollner, 129 N. Y. 227, 29 N. E. 81, 26 Am. St.. 
Kep. 516. We can see no reason why the same rule should not apply in the 
case of Personal propert.y, nor are we wanting in autliority to sustain the 
proposition. New York Bank Note Co. v. Hamilton Bank Note Co., 83 Hun. 
593, 31 N. Y. Snpp. 1000 ; Id., 28 App. Div. 411, 50 N. Y. Supp. 1093 ; Little- 
fleld V. Perry, 88 U. S. 205, 22 L. Ed. 577." 

So in New York Bank Note Co. v. Hamilton Bank Note Co., 
28 App. Div. 411, 50 N. Y. Supp. 1093, reversed on another point in 
180 N. Y. 280, 73 N. E. 48, a majority of the court approved the dé- 
cision of the court below in the following language : 

"If a person purchases from another a printing press, having knowledge 
of the existence of a contract between the yendor and a third person, where- 
by the vendor has agreed not to sell such presses except under certain re- 
strictions, such third person is entitled to enforce bis contract as against the 
vendee. * * * Contracts prohibiting the use of personal property In a 
particular way are valid." 

See, also, New York Phonograph Co. v. Tones (C. C.) 123 Fed. 197. 

On the other hand, in Taddy & Co. v. Sterious & Co., 20 T. L. R. 
102, Eng. Ch. D., tobacco was sold in boxes, accompanied by invoices, 
labels, etc., stating the terms of sale. The price was printed on the box, 
with the following notice : 

"Ail of the above packet tobacco and cigarettes are sold by Taddy & Co. 
upon the express condition that retail dealers do not sell the packet tobacco 
or cigarettes below the priées set forth. Accei>tance of the goods will be 
deemed a contract between the purchaser and Taddy & Co. that he will ob- 
serve thèse stipulations." 

There, the court said : 

"Conditions of this kind did not run with the goods and covild not be im- 
posed upon them. Subséquent ])nrchasers. therefore, did not take the goods 
subject to any conditions which the court could enforce." 

The court also held, on other grounds, that the contract claimed to 
be created thereby was not one on which plaintiff could sue a third party. 

In Garst v. Hall & Lyon Co., 179 Mass. 388, Gl N. E. 219, 55 L. 
R. A. 631 the complainant was the maufacturer of a proprietary med- 
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icine made from a secret formula, which he sold only subject to the 
conditions of a contract in which each purchaser agreed tliat he would 
not sell, dircctly or indirectly, for prices less than those specified in 
the agreement; and further agreed that the acceptance of said goods 
with the notice of such conditions should be held to be an assent on 
the part of the purchaser to the foregoing terms and an agreement with 
the complainant to sell subject to the price restrictions fixed by it. 
The défendant, with knowledge of thèse conditions, bought said medi- 
cine, not from the plaintiff, nor from his vendee who had agreed to 
sell subject to the above conditions, but from purchasers from such 
vendees. In thèse circumstances, the court held as follows: 

"The contract contemplated sales by retailers which shall pass an absolute 
title to the property. The purchaser from a purchaser has an absolute right 
to dispose of the property. He may consume it or sell it to another. The 
plaintiff has contracts from his vendees in regard to the prices at which they 
will sell if they sell at ail. If they sell in violation of their contracts with 
the plaintifl:, he has a remedy against them to recover his damages. Garst v. 
Harris, 177 Mass. 72, 58 N. E. 174. This right is founded on the personal 
contract alone, and it can be enforced only against the contracting party. To 
say that this contract is attached to the property and follows it through 
successive sales which severally pass title is a very différent proposition. 
We know of no authority or of any sound principle which will justify us 
in so holding." 

In the light of thèse décisions the disposition of the questions raised 
in the présent case dépends upon the effect to be given to the terms of 
the printed notice. Its language rhay be fairly interpreted as though 
it read as follows: 

"The Bobbs-Merrill Co. hereby gives notice that it has licensed dealers to 
sell this book at the net retail price of $1, and not at any less priée, and that 
the penalties which will be Imposod for sale by a dealer at a less price will 
be those provided in case of infringenient of copyright." 

It will be observed that this statement is a notice, not a contract. 
There is no réservation of title to, or of any interest in, or subséquent 
control over, the copy sold ; no suggestion of any agreement on the 
part of the purchaser, or restriction upon, or provision for forfeiture 
of, title; no attempt to provide that a purchase shall constitute an 
acceptance of the terms stated in the notice. In fact, as already shown, 
it is conceded that the dealers to whom complainant sold the books were 
under no agreement or obligation to enforce the observance of the 
terms of said notice, or to restrict their sales to such retail dealers 
as would agrée to observe said notice. 

In thèse circumstances, we think complainant has failed to bring 
itself within the principles applied in the foregoing cases. It has fail- 
ed to show that the défendants hâve themselves violated any contract, 
or hâve persuaded any other persons to violate any contract with com- 
plainant. It does not appear that any purchaser assented to the terms 
of the notice or agreed that the absolute title acquired by a sale should 
be converted into a qualified or restricted title. Furthermore, it does 
not appear that défendants purchased their copies from purchasers from 
complainant. But even if it could be claimed that such a notice might 
ordinarily operate to annex a condition to the sale in the case of the 
original purchaser from complainant, and that a subséquent purchaser 
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with notice might^ therefore, acquire title subject to such conditions, 
and might, therefore, be restrained from tlieir violation by a court 
of equity, yet, we are of the opinion tliat this claim would not help tliis 
complainant. 

The only notice of right asserted in case of breach of the attempted 
condition is that contained in tlie notice itself, namely, that complain- 
ant will proceed by suit for infringement under the copyright law. 
Therefore, even if an assent to the terms of the notice might be ini- 
plied from the sales by défendants, yet, as complainant by said notice 
has elected to limit itself to its supposed right "to treat a sale at a less 
price as an infringement of the copyright law," the défendants cannot 
be assumed to hâve assented to the assertion of any other and incon- 
sistent right. In this notice of élection of remédies, the case is dif- 
ferentiated from the other classes of cases already considered, with 
one or two exceptions, which, for reasons therein shown, do not seem to 
be applicable to this case. 

We conclude, therefore, upon the facts shown herein, that the com- 
plainant is not entitled to relief either under the copyright statutes, or 
by virtue of the gênerai powers of a court of equity, 

The decree is affirmed. 
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CHARLES SCRIBXER'S SONS v. SAME. 

(Circuit Court of Appeals, Second Circuit. June 16, 1906.) 

Nos. 185, 180. 

1. Copyrights — Infringement — Sai.e of CoPYuroiiTEn Publications. 

Where an association of piiblisliers of coj)yriKrited books printed no- 
tices therein that the books were sold on condition that priées be main- 
tained as provided hy the régulations of the American Publisliers' Asso- 
ciation, but there was no statement in the notice or blanks used in the 
sale of the books of any claim of right under tlie copyright law, the 
question of the llability of a purchaser of such books for failure to 
maintain priées by reason of such notice was not one of infringement 
of co))yriglit, but as to whether tlie publishers were entitled to relief in 
e<iuity by virtue of their common-law rights independent of their statu- 
tory co]iyriglit. 

2. Courts — Fédéral Courts— .Titbisdiction. 

Where, in a suit in the fédéral courts to restrain the sale of complain- 
ants' copyrighted publications at less thau regular priées, there was 
neither diversity of citizenship nor claim for damages in the sum of 
S2,C(K), questions not arising out of the copyright law could not be con- 
sidta-ed. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 83.3.] 

3. CopYiîiauTs— Copyrighted Publications— Sale— Restrictions— Assent. 

Where members of an association of publishers of coi)yrighted books 
sold the saine through jobbers to jiersons who would not agrée to sign 
a contract to maintain priées, assent to sucli contract could not be ini- 
lilied from mère purehasers of books which might hâve been lawfully 
sold or bought on an express refusai to sign such agreement. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, § 47.] 
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4. SAME— COXTEIBUTOKY IXFlilXGKMEXT. 

Where tliere was uo prool' of any resrrviition oC right in a copyriglit 
of certain copyrislited puitlications liy tlieir owner, ov ol' an a}:i-i'<"inent 
by dealers from wlioui défendant i)ur<;liased to ai)ide Ijy tlie rules adopted 
by au association of sncli imblisliers to niaintaiu j)rices, or of any wrong- 
ful attenipt on defendaut's jiart to induee its vendors to lirealv any con- 
tract witli sucii publisliers, dcfendant's sale of sucli publications for less 
than tbe regular price did not constituto a coutributory infringoiuent of 
the copyriglit. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

For opinion below, see 139 Fed. 193. 

Thèse causes corne hère upon appeals from decrees dismissing 
bills alleging infringement of copyright. 

Stephen H. Olin, for appellants. 

Edmond E. Wise and John C. Carhsle, for appellees. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The facts herein are as follows: 
The complainants, under the firm name of Charles Scribner's 
Sons, are publishers and sellers of books. The défendants are part- 
ners under the firm name of R. H. Macj- & Co., and are carrying 
on the business of a departnient store, wherein they sell, at retail 
only, books, copyrighted and uncopyrighted. 

About the year 1901, certain pubHshers of copyrighted books 
formed an association, known as the "American Publisliers' Asso- 
ciation," and, in pursuance of a "plan to correct some of the evils 
connected with the cutting of priées on copyrighted books," its 
members agreed, inter alia, as follows : 

"(3) That the members of the association agrée that such net copyrighted 
books and ail others of their books shall be sold 1>y theni to tliose bookscUers 
only who will maintain the retail price of such net copyriglitcd books for one 
year, and to those booksellers and .1ol)l)crs onl.v who will sell tlielr books 
further to no one known to them to eut such net priées, or whose name bas 
been given to them by the association as one wlio cuts such priées, or wlio 
fails to abide by such fair and reasonable rules and régulations, as may be 
establlshed by local associations as hereinafter provided." 

Défendants refused to enter said association or to abide by any 
of its rules, and sold books at prices less than those fixed by the as- 
sociation ; thereupon it issued a circular, requesting ail publishers 
and booksellers to refuse anj' dealing of any kind with défendants, 
and complainants, who were members of said association, refused to 
sell any books to défendants. Thereafter, défendants bought books 
from other dealers, including those published by complainants, and 
sold them at such prices as they saw fît. Their purchascs were 
made from people who knew that they intended to sell them at less 
than the prices fixed by the association. Complainants thereupon 
brought this suit against défendants to restrain them from selling 
complainants' copyrighted books at prices less than those fixed by 
complainants, ancl from buying any of such books except under 
the rules and régulations of said association. 
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Complainants caused to be printed at the head of theîr catalog'ues, 
and on their invoices and bills for goods, the foUowing notice : 

"Copyrighted net books, published after May 1, 1901, and copyrighted books 
published aftef February 1, 1902, are sold on condition tliat priées be main- 
taiued as provided by tbe régulations of tbe American Publishers' Association." 

Complainants admitted that no other method was taken to brinjr 
the rules of the association to the notice of purcliasers in the whole- 
sale department, and that they could not say whether or not tliese 
rules were, in one way or another, brought to the attention of every 
purchaser fron: the wholesale department ; but that notice was 
given, in case of a new purchaser, by correspondence and by send- 
ing the following blank: 

"American Publishers' Association. 

" , 190—. 

"In considération of discount allowed on books bought from we 

hereby agrée that for one year from date of publication we will not sell net 
books at less than the retail priées flxed by the respective publishers, nor fic- 
tion put)lished after February 1, 1902, at a greater discount than 28 per cent, 
at retail, as provided by the rules of the American Publishers' Association. 
We further agrée that we will not sell books published by members of the 
American Publishers' Association to any dealer known to us to eut priées of 
net books or of new fiction except as above provided." 

Complainants admitted that, if dealers were asked to sign this no- 
tice and refused to sign it, the trade was still allowed to sell to them, 
and would sell to them. On the other hand, if a new member of the 
trade, or one about whom the trade was in doubt, made appli- 
cation for books, the matter was referred to the association before 
sales were made, and the pledge to the association was executed 
before deliveries were made. 

Complainants say that the question presented is the following: 

"Where tbe proprietor of a copyright sells copies of his copyrighted book 
by a conditional sale, sub.iect to a restriction upon further sale, and to a pur- 
chaser who agrées to coniply therewith, are thèse copies of the book released 
from the monopoly as agaiust persons having notice of the restrictions?" 

Upon this assumption of fact complainants argue that the same 
rule should be applied as in restricted sales in patent cases, namely: 

" 'To the extent that the sale is subject to any restriction upon the use or 
future sale, the article bas not been released from the monopoly, but is wlthin 
its linilts, and, as against ail who hâve notice of the restriction, is subject to 
the control of whoever retains the monopoly.' National Phonograph Oo. v. 
Schlegel, 128 Fed. 73,3, 735, C4 C. C. A. 594." 

— and that défendants, by inducing booksellers to break their con- 
tracts, are guilty of contributory infringement of copyright. Com- 
plainants further seek to take advantage of the rules established in 
cases of restricted sales of proprietary articles manufactured un- 
der secret processes. 

The questions raised herein are discussed in the opinion of this 
court in the case of the Bobbs-Merrill Company against thèse 
défendants, decided at this term of cotirt. Kor the reasons there- 
in stated, we are of the opinion that the claims arising out of the 
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peculiar rights attached to articles made by secret processes, or 
the statutory rights in articles protected by patents or copyright, 
do not directly bear upon the questions raised herein, although the 
discussions in some of said cases cover the principles applicable to 
this case. 

There is no statement in the printed notice or blanks of any claim 
of right under the copyright law. The question of liability by rea- 
son of such notice is not one of infrlngement of copyright. The 
question is one as to the right of thèse complainants to relief in a 
court of equity, by virtue of their common-Iaw rights, independent 
of statutory copyright, in view of the fact that they bave issued, as 
above, printed notices that 

"Copyrighted books * * • are so!d on condition tbat priops be maiu- 
tained as provided by the régulations of tbe Amci-ican i'ublisliers' Associa- 
tion," etc. 

But this question is not open to discussion in thèse cases, as there 
is neither the diversity of citizenship, in the first case, nor the claim 
of damages in the sum of $2,000, in either case, requisite to confer 
jurisdiction of questions not arising out of the copyright law. 

The complainants further contend that défendants bave been guilty 
of contributory infrlngement of copyright because they, knowing of 
complainants' refusai to sell, except upon condition that the rules 
of the Publishers' Association should be obeyed as to resale and 
maintenance of prices, "designing and contriving to benefit them- 
selves at the expense of and to the injury of your orators, bave, as 
your orators are informed and believe, in the borough of Manhat- 
tan and elsewhere in the United States, induced and persuaded 
sundry of the jobbers and dealers who bave obtained from your 
orators as aforesaid books published tmder the above enumerated 
copyrights, to deliver the same books to the défendants for sale 
at retail at less than the net retail prices fixed by your orators for 
such books respectively, in violation of the agreement, conditions 
and restrictions upon which as aforesaid the said jobbers and dealers 
hâve obtained such books and hold tlie same as aforesaid; and the 
défendants hâve thus induced such jobbers, booksellers and dealers 
to break and violate the agreement and condition as to maintaining 
prices and selHng to no one known to eut net prices, so as afore- 
said made and assumed by them." The answer "admits, on infor- 
mation and belief, that the complainants hâve made ail sales of 
books subject to the rules of tbe American Publishers' Association 
as set fortb," but dénies ail the allégations as to attempts on de- 
fendants' part to induce dealers to violate the agreements, condi- 
tions, and instructions on which they obtained said books. The 
évidence fails to show that défendants bave wrongfully induced any 
person to break bis agreement with complainants. 

The facts bearing on this contention are substantially as follov/s: 
The défendants "bave been compelled to purchase books through 
secret ways," and the books which they bave "succeeded in buying 
were bought from people who knew the price for which déponent 
(défendants' agent) bought them, * * * and who were willing 
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to take the risk of incurring the displeasure of the combined pub- 
lishers and combined booksellers for the profits that she offered 
them." In some instances members of the association were requir- 
ed to sign papers or agreements with the American Publishers' As- 
sociation, but in a great many cases they were not required to sign 
uniess they were newcomers in the business, and, "generally speak- 
ing, such signature was only exacted from those traders who were 
new in the business"; and, if purchasers were asked to sign and 
refused, the trade was still allowed to sell to them, and would sell 
to them, and apparently this pledge was to a considérable extent 
a mère matter of form. It nowhere satisfactorily appears that de- 
fendants purchased from complainants' vendees, or from any one 
who made any contract to obey said rules. It does not appear 
that défendants' may not hâve bought from subvendees or from 
those dealers who refused to sign the pledge as to resale, and to 
whom the trade was allowed to sell and did sell books. 

The évidence fails to show which dealers, if any, from whom de- 
fendants purchased books, ever assented to said attempted condi- 
tions, or accepted them or agreed to abide by the terms as to retail 
priées. Such assent or agreement cannot be implied from mère 
purchases, for such books may hâve been lawfully sold and bought 
upon an express refusai to sign said pledge. In the absence of 
proof of any réservation of right in the copyright by its owner, or 
of an agreement by the dealers from whom défendant purchased 
to abide by said rules, or of a wrongful attempt on the part of de- 
fendants to induce its vendors to break any contract, there can be 
no foundation for a claim of contributory infringement of copy- 
right. 

In thèse circumstances, ît îs unnecessary to apply to the facts 
proven herein the principles stated in Bobbs-Merrill Company 
against thèse défendants, supra, that a violation of the restrictions 
attempted to be imposed upon sales of copyrighted books is not 
an infrintrement of copyright. 

The decree is affirmed. 



BALL V. UNITED STATES-* 
(Circuit Court of Appeals, Ninth Circuit. June 18, lOOG.)' 
No. 1,221. 

t. CbTWTNAL LAW — FEDERAL StATUTES — APPLICATION — WlTNESSES — NOTICE TO 

Défendant. 

Rev. St. U. S. §1033 [U. S. Comp. St. 1901, p. 722], requlrlng the dis- 
trict attorney to furnish accused with a llst of ail witnesses to be 
produced against him on the trial, applies only to treason and capital 
cases tried In the courts of the United States, and not to félonies for 
which prosecutions were had in a territorial court of Alaska, under the 
Alaska Codes of Criminal and Civil Procédure. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§§ 1420-143C.] 

♦Kehearing denied Octoben 29, 190& 
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2. Same. 

Milice tlio Alaska Codes of Criminal and Civil Pronoduro contnm no 
requii'piiieiit tlmt a list oJ' witnesses be l'uni isiicd the accused. tiie jrov- 
ernuieut is entitled to call wittiesses asaiiist acc-iised wliuse uames bave 
not bceu luniished to bim bol'ore trial. 

fEd. Xote. — For cases in point, soe vol. 14, Cent. Dig. Criminal Law, 

3. Homicide— l'^viDEis-CE— Déclarations of TrriRn Peksons. 

In a i)roseeution for bo'ïncide. évidence of <'oiiversatlons between wit- 
ness and D., and witness and accused concforuiiis; wbat opinion D. had 
expressed as to tbe probability of troulile Ix'tween deceased and accused, 
and as to v.brit oj(iuion ou tbat suljjcct witness bad exi)ressed to accused, 
was inadmissible. 

4. Same— E-\Ti!T on PiiorERTY- Good Faitij — Evidexck. 

Wliere défendant shot deceased. wbo had outored on property of a 
corporation for the purpose of doing certain assessment worlv, évidence 
of the minutes of the élection of the offioers of the corporation, and a 
lotter written by the secretary of the company to one of tbe men living 
on its property, was admissible as showing deceased's good faitli in 
going on the property. 

5. CxiTMiRAL Law — Evidence — Opinion. 

Evidence of a witness in a prosecution for homicide that deceased and 
certain others, apparently by arrangement, ail rushed onto the property 
occupied by défendant together, was incompétent as tbe witness' déduc- 
tion from the appearance of things. 

[Ed. Xote.— For cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§§ 1035-1OS9.] 

6. WlTNESSES CeOSS-EXAMINATION PlilOR CONVICTION. 

In a prosecution for homicide, accused havi]ig tendered himsolf as a 
witness, the district attorney wns entitled to ask hiin on cross-examina- 
tion whether he had not formerly and under a différent name. been 
convicted of using the United States mails to further a scheme to 
defraud. 

[Ed. Note. — For cases in point, see vol. 50, Cent. Dig. Witnesses, 
§§ 114&-1148.] 

7. Same — Record op Conviction. 

Where accused offered himsolf as a witness in his own behalf, the 
introduction by the government of the record of a fédéral coul't, sitting 
in another state, convicting accused of a différent offense, for the pur- 
pose of affecting his credibility as a witness, was not objectionable as in 
effect giving extraterritorial force to sucli .iudgment. 

[Ed. Note. — For cases in point, see vol. 50, Cent. Dig. Witnesses, §§ 
llGl, 11 G2.] 

8. Same — Misdemeanoiîs. 

Oarter's Code Alaska, pt. 4, § 009, iirovides that it luay be shown by 
the examina tion of a witness or the record of a judgmeiit that he bas 
been convicted of a crime, and section 675 déclares that a witness miist 
answer as to the fact of his previous conviction of a felony. Hcld, that 
such sections did not preclude proof that a witness had been convicted 
of a misdomeanor by the record of such conviction for tbe purpose of 
affecting his credibility. 

[Ed. Note. — For cases in point, see vol. 50, Cent. Dig. Witnesses, 
§§ 1120-1128, 1132.] 

9. Ckiminal I/AW — Appeal — Objections Not Made at Triai.. 

An objection to the admission of a judgnient roll in évidence, not made 
at the trial, eannot be nrged on appeal. 

[Ed. Note For cases in point, see vol. 15, Cent. Dig. Criminal Law, 

§ 2030. J 

147 F.— 3 
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10. SAME — JUDGMEXT ROIJ^ — INDICTMETÎT. 

An iiidictment is a proper i)iirt of a judgmeiit roll introduced to prove 
a former conviction. 

11. Same — IIarmless Ebror. 

Wliere, in a proseeution for homicide, tlio district attorney erronoously 
read the heading of a newspaper clipping in tlie présence of tlie jury to 
the effect that deceased's slayer was an ex-convict, but sucli clii)ping 
went no fartlier tlian did the record proof of such fact proper ly intro- 
duced in évidence, tlie error was barniless. 

[Ed. Xote. — For cases in point, see vol. 15, Cent. Dig. Crlminal Law. 
§ 3127.] 

12. WiTNESSES — Cross-Examination" of Acciised. 

Wliere, in a ])rosecxition for homicide, défendant claimed that deceased, 
vvUo was his eneniy, liad been "trailing" hini wlierever he went and had 
thrcatencd to Injure hlm, and the proseeution claimed that the reason 
why deceased dogged defeudant's foot,stei)s was for the purpose of taklng 
a picture of him to be used for identification in looking up defendant's 
criniiual record, and not for the purpose of doing him bodily harm. it 
was not error for the court to permit défendant to be asked on cross- 
examinatiou whether deceased had not told défendant that lie would 
hring forward his record in other states, and that he wanted to tako a 
snap-shot picture of him for identification. 

13. Crimtnal Law— Instructions— Necessity of Kequest. 

Failure of the trial court to charge that évidence of a prior convic- 
tion of accused was admissible ouly as tending to atïeet his credibility as 
a witness was not error, in the absence of a request therefor, or any 
objection to the court's omission so to charge;. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Crlminal Law, 
§§ 1906-2001] 

14. Homicide — Sem-Defense — Instructions. 

Where an Instruction on self-defense authorized an acquittai if H 
appeared to accused that he was actually in danger, and authorized the 
jury to conslder apparent aetual danger, the fact that it also charged 
that, in order to justify the homicide, it must hâve appeared to defend- 
ant's appréhension that he was actuall,y lu danger of his life or of 
recelving great bodily harm, and to avold such danger or harm it 
appeared necessar,y to take deceased's life, was not erroneous as requir- 
ing that the danger must be aetual and i)ositive; the court having innne- 
diately thereafter properly charged on the subject of the appearance of 
danger. 

[Ed. Note. — For cases In point, see vol. 2C, Cent. Dig. Homicide, § 029.] 

15. Same — Démonstration of Weapon. 

AVhere the court charged that an assault was an unlawful physical 
force, partially or fully put in motion, creating a reasonable appréhension 
of immédiate physical injury to a hunian being, the refusai of a portion 
of an instruction that any démonstration with a deadly weapon which 
puts another in fear is an assault, as well as any act doue which con- 
stitutes menace and the beginning of violence toward another, was not 
error. 

16. Same. 

In a proseeution for homicide, It was not error for the court to refuse 
to chîirge that if the jury believed that deceased Vi'as a man of violent 
or vicious charat'ter, and this was knowu to défendant, that fact, 
together with threats against defendant's life. would authorize défendant 
to a<'t in self-defense on a less aggrcssive act, iudicating a])parent dan- 
ger to life, than If his asSailant were a man of ordinarily well-disposed 
character for peace. 

17. Same — Appeai. — Instructions — Oiwections at Triai* 

iiVhere no objection was made to an instruction when given, and no 
miuest for further instructions was proffered, accused was not entitled 
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to ol),io(-t that tlie court erred in givins an instruction defining man- 
slaugliter, because lie was guiltv of niurder in tlie flrst degree, if guilty 
at- ail. 

[Ed. Note. — For cases in t)olnt, see vol. 20, Cent. Dig. Homicide, § 093.] 

18. Same — Instructions — Threats. 

Where, in a proseeution for homicide, tlie charge correctly anuouneed 
the rule that threats, unaccompanied at the time of the killing vvith any 
attempt to carry them iuto exécution, were insufflcient to justify the 
homicide, it was iiot error for the court to charge that no mère threats 
made by deceased betore or at the time of the killing, unaccomiianied at 
that time by auy attempt to carry them into exécution, were suttieient to 
justify the killing or reduce it to a lower degree of homicide thau mur- 
der. 

19. Criminal Law — Exceptions — Instsiuctions. 

Where an ex<ieption to an instruction was directed to an eutire para- 
graph and did not point ont the disfective portions, so as to afflord the 
trial court an oi»portunity to reinedy them. the exception was insuf- 
flcient to justify a review of such oijjec'tionable portions. 

[Ed. Note. — For cases in point, sec vol. l.j. Cent. Dig. Criniinal Law, 
I 2671.] 

In error to tlie District Court of the United States for the First Divi- 
sion of the District of Alaska. 

The plaintiff in error was t^harged with the crime of murder in the first 
degree. Ile was found guilty of manslaxighter, and was senteuced to 
Imprisonment for a torm of 12 years. Tlie facts diselosed upoii tUe trial 
are, so tar as it is uecessary to consider them on the writ of error. in sub- 
stance the following: The plaintiff in error had been the i)resident of the 
Great American Marble Coini)an.v, a corporation created uiider the laws of 
the State of Washington, having its principal place of business at Seattle. 
The Company had secured certain marble lancîs on Fox Island, in south- 
eastern Alaska. On October 18, 1904. at a meeting of the stockholders at 
Seattle, F. C. Harper was eleeted iiresident in the place of the iilaintifC in 
error. The lattor contended that the élection of Ilarper was void and that 
lie was still the président of the com]ian.y. The assessment work on the 
property for the year 1.904 had not been comideted. The plaintiff in error, 
claiming to be the président of the comiiaiiy, went to the property to do such 
assessment work. Ile was there on Jauuary 1, 190."), together with two 
others, Maxwell and Noble, living in a cabin belonging to the corporation, 
when William Deppe and a part.y accompanying him arrived on the grouuds 
of the Company. Depiie and his part.y claimed that they came to do the 
assessment work. Deppe and the idaintiff! in error were enemies. They 
had had business différences in Seattle, and on one occasion had had a 
Personal encounter in the office of the plaintiff in error, in which Dejipe 
picked up a paper fastener from Ball's desk and struck the ])laintifï in error 
vi'ith it. The latter testified that on that occasion Dejiiie. kicked hiin and 
thereby produced hernia. There is évidence that while in Seattle each 
threatened the other with bodily harm. When Deppe and his party arrived 
at the property, the plaintiff in error informed him that there was not room 
in his cabln for them, whereujion Deppe sakl that he would make room and 
forcibly opened the door and entered the cabin. Finally, after some dis- 
cussion, It was agreed that Deppe and his party should occupy and use 
another cabin situated on the property. and they took possession of that 
cabin. Ou the following day Deppe came two or throe finies to the cabin 
of the plaintiff in error. One of thèse finies he came to ti-y to get a stove- 
pipe for his cabin, and when the stoveiiipe was refused he used insulting 
language to the plaintiff in error. Anotlier time he came to the plaintifl: lu 
error to get him to remove a tent which was in the other cabin and was in 
the way. Ou the evening of .lanuary 2d, Dackius. wlio belonged to the 
Deppe party, had gono over to the cabin of the plaintiff in error and ha'l 
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been there some time in frieudlj- conversiitioii witli tlie menibers of the 
jilaintlff! in error's party, when Deppe came to the door and knoclced. At 
flrst there was no respouse to his knoek, but as ho knocked the second time 
Noble arose and went to the door to opeu it. Whether lie actually opened It, 
or whether Deppe opened it, is not deflnitely proven by the testimony. Deppe 
stepped in, removed his hat, and was turning to close the door, wlien Bail, 
who had been sltting on his bunk with his haud ou bis rifle, arose and ordered 
him to leave the cabin, and innuiediately or aUnost iuiniediately firod. Deppe 
fell in tlie corner against the door and imniediately expired. Ile was armed 
with a revolver carried in a holster, but there is no évidence tliat lie attenipted 
to draw It, except that of the plaintifC in error, and possibly the testimony 
of Noble may justify the iiiference that he meant to say that the deceased 
might hâve made a motion of his haiid toward his pistol. 

James E. Fenton, J. C. Campbell, W. H. Metson, C. H. Oatman, 
and F. C. Drew, for the plaintiff in error. 

John J. Boyce and Edward E. Cushman, for the United States. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivcred 
the opinion of the court. 

It is assigned as error that the court overruled the motion of the 
plaintiff in error to require the district attorney to furnish him a list 
of ail the witnesses to be produced against him on the trial in accord- 
ance with the provisions of section 1033 of the Revised Statutes. 
[U. S. Comp. St. 1901, p. 722]. That statute applies only to the trial 
of treason and capital cases in the courts of the United States. The 
présent case was tried in a territorial court tmder the Pénal Code 
and Code of Criminal Procédure of Alaska. Those Codes contain no 
reqtiirement that a list of witnesses be furnished the accused upon 
demand or otherwise. In Thiede v. Utah Territory, 159 U. S. 510- 
515, 16 Sup. Ct. 62, 40 L. Ed. 237, it was held that section 1033 does 
not control practice and procédure in territorial courts. The court 
said: 

"In the absence of some statutory provision, there îs no irregularity in 
calling a wltness whose name does not appear on the back of the indictment 
or bas not been furnished to the défendant before the trial." 

It is contended that the court erred in sustaining the objection of 
the district attorney to questions propounded to the witness Noble as 
to certain conversations which he had with Dackins and with the 
plaintiff in error on the day of the homicide. The witness testified that 
he had a conversation with Dackms in the afternoon of that day. Pie 
was asked : 

"Q. In that conversation did he say to you that the next time thèse men 
met one of them would be killod? A. No, sir. Q. Did he make any déclara- 
tion in substance anything like that? (To which objection was mado by the 
district attorney, and the objection was sustained by the court.)" 

The witness was then asked: 

"Q. Did you say to Mr. Bail, after your conversation with Dackins, that 
one of thèse two men would get hurt the flrst time they came togetherî (To 
which an objection was also sustained.)" 
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It is claimed that the purpose of thèse questions was to show threats 
made by the deceased against the accused. We do not see how the 
testimony which was sought to be elicited can be said to indicate that 
threats were made. The questions cahed for no testimony as to 
what the deceased had said. They referred to conversations only 
between the witness and Dackins, and the witness and the accused, 
and called for testimony as to what opinion Dackins had expressed 
concerning the probabihty of trouble between the deceased and the 
accused, and as to what opinion on that subject the witness had ex- 
pressed to the accused. Such testimony was not admissible under any 
rule of évidence. It was not admissible as part of the res gestœ, nor as 
the déclaration of a co-conspirator. There is nothing in the record to 
indicate that Dackins was unfriendly to the plaintiff in error or wished 
him harm. There is nothing to show that he ever made any threat 
against him. At the time when Deppe was killed, Dackins was sit- 
ting in the cabin of the plaintifï in error in conversation with Noble, 
and was unarmed. There is nothing to show that he knew or sup- 
posed that the deceased was coming to the cabin that night. We find 
no error in the exclusion of the proffered testimony. 

Error is assigned to the introduction in évidence of minutes of the 
élection of officers of the marble company and a letter of the secretary 
of that company to Noble, which was taken by Deppe when he went 
to Fox Island and there delivered to Noble. The objection made to 
the admission of this évidence is that the élection of officers referred 
to in the minutes was absolutely void, and that said officers had no 
authority to direct Deppe to do the assessment work. The testimony 
was introduced for the purpose of showing the good faith of Deppe 
in going upon the property of the company to do the assessment work. 
We think it was admissible for that purpose. The homicide was not the 
resuit of any controversy over the possession of the property, and the 
évidence did not go to the jury for the purpose of showing that the 
plaintifï in error was noî" rightf ully there. The court was careful to 
instruct the jury that if they believed from ail the évidence that the 
plaintifï in error, in good faith and in the honest belief that he had 
the légal right so to do, entered upon the company's property for an 
honest purpose, he had the right to retain such possession, and it could 
not be forcibly interfered with or taken from him, except by due 
process of law, and that to défend such possession he had the same 
right as though he were legally the possessor thereof and in his own 
house. 

It is contended that the court erred in striking out testimony given 
by the plaintiff in error as to what occurred when Deppe, Dackins, 
and Weir arrived on the property. He said : "Apparently by arrange- 
ment they ail rushed in there together." This was clearly not com- 
pétent testimony. It was évidence only of a déduction which the wit- 
ness drew from the appearance of things. If there were facts or cir- 
cumstances Vv'hich indicated that the men rushed in there by arrange- 
ment, it u'as compétent to prove them ; but it was not compétent to 
prove the impression made upon the mind of the witness. 

It is assigned as error that the district attorney was permitted to ask 
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the plaintiff in error on cross-examitiation whether lie had not form- 
erly, and under the name of Charles R. Mains, been convicted in 
the Northern District of CaHfornia of the crime of using the United 
States mails in a scheme to defraiid. To this it is sufficient to say, for 
reasons stated below, that the district attorney clearly had the right to 
aslc the question. Under the ruHng of the court the witness was not 
required to answer the question, and did not answer it. 

The trial court, over the objection of the plaintit" in error, admitted 
the record of the District Court of the United States for the Northern 
District of CaHfornia of the conviction of the plaintiff in error of said 
offense. It is contended that this was error on two grounds : First, 
that to admit in the trial court, for the purpose of impeaching or affect- 
ing the credibility of a witness therein, the record of his conviction in 
the United States court for the District of CaHfornia, was to give extra- 
territorial efïect and force to a judgment of that court, the effect of 
which is necessarily limited to the jurisdiction in which the ofïense 
was committed, and in which the judgment was rendered. To this 
proposition Commonwealth v. Green, 17 Mass. Sl.'S-ooC), is cited. What 
the court held in that case was that a witness was not rendered incom- 
pétent to testify in the courts of Massachusetts by proof of his convic- 
tion of a felony in the state of New York, the efïect of which, under 
the lavif of New York, was to render him infamous and incompétent 
there to be sworn as a witness, and that the judgment of convic- 
tion in that state had no extra-territorial effect. But that décision 
did not deny the admissibility in évidence of such testimony to affect 
the credibility of the witness. On the contrary, the court took pains to 
say of such witnesses : 

"Their former coiulition «and charneter ma.v lie innile knowti to tlie Jury to 
euable theiu to judge of tlicir credibility. and this witliout depriviiig theiu 
of any valuable Personal rigbt by reasoii of their convietioii abroad." 

The second ground of objection to the record is that it proved a con- 
viction, notof a felony, but of a misdcmeanor, and that it was therefore 
not admissible under the Code of Alaska. Section 6G9, p. 4, of 
Carter's Codes of Alaska provides : 

"It inay be showii by the exnmiuation of the wituet* or the record of the 
judgment that lie bas been convicted of a crime." 

Section 675 provides : 

"But a witness nrast answer as to the fact of his préviens conviction of a 
felony." 

Thèse sections were taken from the statutes of Oregon, Sections 
853, 859, B. & C. Comp. Before they were adopted for Alaska, the 
Suprême Court of Oregon had in State v. Bacon, 13 Or. 143, 9 Pac. 
393, 57 Ani. Rep. 8, so construed thèse provisions as to sanction the 
admission in évidence, for the purpose of impeaching a witness, proof 
of his prior conviction of a misdemeanor. It is true that in Oregon a 
défendant in a criminal case, who testifies in his own 'behalf , may not 
be asked whether he has been convicted of a crime, but that is because 
the statute which permits him so to testify exprcssly restricts cross- 
examination to the testimony which hc has given on direct examination. 
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State V. Lurch, 13 Or. 99, 6 Pac. 408 ; State v. Saunders, 14 Or. 300, 
12 Pac. 441; State v. Bartmess, 33 Or. 110, 54 Pac. 167. In that 
respect the statute of Oregon differs from that of Alaska, as section 
148 of the Pénal and Criminal Code of that territory gives to the 
prosecution, without express restriction, the right to cross-examine a 
défendant who offers himself as a witness. We find no error in the 
admission of the record in évidence. 

The further objection is made that the indictment was included in 
the judgment roll, which was admitted in évidence to prove the prior 
conviction of the plaintiff in error. It is a sufficient answer to this to 
point to the fact that the objection was not made in the court below. 
But, if timely objection had been made, we see no ground upon which 
it should hâve been sustained. The indictment is properly part of a 
judgment roll to prove a former conviction. Kirby v. People, 133 
m. 436, 15 N. E. 33. 

It is urged that the trial court erred in permitting the district attor- 
ney to take from the plaintiff in error a newspaper clipping which he 
held in his hand while testifying. The district attorney, while cross- 
examining the plaintiff in error, said : 

"I see you hold in your hand a paper to which you hâve referred. Do you 
refer to that for the purpose of refreshing yonr nieinory? A. I am referring 
to this because to my recollection that scandai originated with Allan Weir. 
Q. Then you do refer to it to refresh your memory? A. Yes, sir; I do on 
that point." 

The district attorney then requested permission to see the paper and 
took it from the hand of the witness. Objection was made, on the 
ground that the district attorney had no right to look at it. The ob- 
jection was overruled. The district attorney thereafter propounded 
this question. 

"The article referred to in this paper is headed, 'Deppe's Slayer Said to be 
an Ex-Convict' Is that true? (Ob,jection was nuide to the question, the 
objection was overruled, and the witness answered:) Yes, sir; that is true." 

Conceding that it was error to read in the présence of the jury 
the heading of the newspaper clipping, that error was cured by the 
proof which was made by the record which was admitted in évidence 
of the former conviction. The headng of the newspaper clipping went 
no further than did the record proof which imported verity of the 
fact that the plaintiff in error liad been so convicted. 

It is contended that the trial court erred in permitting the district 
attorney to ask the plaintiff" in error on his cross-examination if it 
was not a fact that Deppe had told him that he would bring forward 
his record in Michigan and California and that he wanted to take a 
snap-shot or kodak picture of him for the purpose of identifying him. 
It is argued that this question cotild hâve been asked only for the 
purpose of degrading the plaintiff in error, and that it had that ten- 
dency. The question was propotmded after the plaintiff in error had 
testified that, while he and Deppe were both at Seattle, the latter was 
constantly lurking around his offices, invading the same, and daring 
him to come out ; that he encountered Deppe at many times and places, 
and that when he met Deppe the latter would assume a threatening 
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attitude, and hâve his hand in his coat pocket; tliat Deppe would fol- 
low hitn on the street as he was going home, and would follow him 
to the public parks of the city, and was "trailing" him wherever he 
went. In addition to this testimony, tlie plaintiff in error testified as 
to threats of personal injury made to him by Deppe during tliat 
period. It was the theory of the prosecution tliat the acts of D-eppe, 
in hanging around the office of the plaintiff in error and dogging his 
footsteps on the street, were for the purpose of taking a snap-shot 
picture of him, to be used for identification in looking up Ifis record, 
and not for the purpose of doing him bodily harm. We do not see 
that it was réversible error to endeavor to obtaiu an admission from 
the plaintiff in error that such was the fact. The record shows, more- 
over, that the plaintiff in error introduccd in his défense évidence that 
Deppe, during that period of time, was makiiig inquiries concerning 
his record in Michigan and California. 

It is contended that the failure of the trial court to instruct the 
jury that the évidence of the prior conviction of the plaintiff in error 
was to be considered only as tending to affect the credibility of his 
testimony was error. There was no request for such an instruction, 
nor was any objection made to the omission of the court so to in- 
struct, nor is the failure of the court so to instruct assigned as error. 
In Kentucky, Tennessee, and JMissouri it is hcld, contrary to the gên- 
erai rule, that in criminal cases the omission of the court to charge the 
jury fully as to any branch of the law of the case, tliough not re- 
quested, is ground for reversai, unless it is clcar that no injurv could 
hâve resulted therefrom. Potter v. State, 85 Tenn. 88, 1 S. W. 614; 
Heilman v. Commonwealth, 84 Ky. 457, 1 S. W. 731 4 A.m St Rep' 
307 ; State v. Banks, 73 Mo. 592. Thèse and other décisions are cited 
by the planitifi m error. Among the cases cited are State v. Cody 18 
Or. 506, 23 Pac. 891, 24 Pac. 895, and Winchester & Partrido-e Mî^ Co 
V. Creary, 116 U. S. 161, 6 Sup. Ct. 369, 89 L. Ed. 591. 'in State y. 
Cody, the majority of the court held with the rule of the states above 
mentioned, and thereby overruled prior décisions of that court; but 
State V. Cody was itself overruled in State v. Foot You, 24 Or. 61, 32 
Pac. 1031, 33 Pac. 537. In Winchester & Partridge Mfg. Co. 
V. Creary, it Avas held that, in an action by the vendee of personal 
property against an officer attaching it as property of the vendor, 
déclarations made by the vendor to a third party after delivery of the 
property are inadmissible to show fraud or conspiracy to defraud in 
the sale. In the course of the opinion the court used the following 
language, which is relied upon by the plaintiff in error: 

"It is argued that thèse subséquent cleelarations ot Webb were compétent 
for the purpose of coutradietuig lihu as a witness in beUaîf of tlie plaiutiit 
by sliowing that be hact made statements ont of court difi'event fi-oni those 
made as a witness in behalf of tlie plaintiff. No fouudatiou was laid for any 
such use of those déclarations. Besides, if any such foundation had existed, 
the court should bave instructed the .iury that in determining between the 
parties to tlie record the true character of the sale, the subséquent déclara- 
tions of Webb were compétent only as impeachiug his credibility as a wit- 
ness." 
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We uncîerstaïul this expression of the court to mean that, if there 
had been pro]:er foundation for tlie admission of the déclarations, it 
would hâve been tbe duty of the court, in instnicting the jury in con- 
nection therewilh, to limit such déclarations to their proper use. This 
is far frorn sayiiig that the mère omission of the court so to instruct 
the jury, in the absence of a request for such an instruction, would hâve 
been réversible error. We think it may be said to be the gênerai rule 
that the mère omission of the court, in the absence of a spécifie re- 
cfLiest, to limit the effect of évidence admilted only for a certain pur- 
Dose, is not error. People v. Ah Yute, 5;] Cal. 613 ; People v. Col- 
lins, 48 Cal. 277 ; Dow v. Merrill, 65 N. H. 107, 18 Atl. 317 ; Roebke 
V. Andrews, 26 Wis. 312, 

It is contended that the court erred in modifying the instruction 
requested by the plaintiff in error on the subject of self-defense by 
adding thereto the foUowing: 

"Tlie court charges you that in order to justify the homicide it must hâve 
iippeared to the defendant's apiireliension tliat he was actually in danger of 
iiis lite or of receiving great bodily harm, aud to avoid such danger or harm 
it appeared necessary to him to take the life of the deceased." 

It is objected to this instruction that it conveyed the idea that the 
danger must be actual and positive, and that it excluded the considéra- 
tion of the appearances of danger, which under the law would justify 
homicide in self-defense. We do not so read the instruction. It ex- 
pressly authorized the jury to acquit the plaintiff in error if they 
found that it appeared to his appréhension that he was actually in 
danger. It authorized the jury to consider apparent actual danger, 
and the court immediately thereafter properly charged the jury on 
the subject of the appearance of danger to the plaintiff in error. 

It is assigned that the court erred in giving an instruction requested 
by the plaintiff in error by omitting the following portion thereof: 

"Any démonstration with a deadly weapon which puts another in fear is an 
assault. Any act doue which eonstitutes menace and the beginning of vio- 
lence toward another is an assault." 

The court charged the jury that: 

"An assault is an unlawful physical force partially or fnlly put in motion 
oreating a reasonable appréhension of immédiate physical injury to a human. 

being." 

No fault is found with that instruction, but it is contended that the 
requested instruction should hâve been given. We do not think the 
court erred in refusing it. It is not true that any démonstration with 
a deadly weapon which puts another in fear is an assault. A care- 
less démonstration with a deadly weapon might put another in fear, 
and yet it would not be an assault, and the same is true of other dém- 
onstrations that might be suggested. 

Error is assigned to the refusai to give an instruction to the effect 
that if the jury believed from the évidence that Deppe was a man of 
violent or vicions character, and this was known to the défendant, 
that fact, taken together with threats against the life of the défendant, 
if any were proved, would give him the right to act in self-defense 
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upon a less aggressive act indicating apparent danger to life than if 
liis assailant was a man of ordinarily vvell-disposed character for 
peace. In that connection tlie plaintiff in error cites tfie case of Rob- 
erts V. State, G8 Ala. IGG, in which it was said : 

"Where the cbaraetei' of a mau is notoriously turbulent and bloodtliirsty, 
and his tlireats are brutal, ferocious. and receutly inade, bis armed en.try 
upon the premises of his assailant niifîht readily l)e inferred hy a jury as 
belng of so hostile a character as to place such assailant in innuinent 
danger." 

We tliink ttie court was justified in refusing the instruction, for 
tlie reason that it included "tire word "vicious." Whatever may be 
the rule as to the threats of a man of violent character, there is cer- 
tainly no ground for instructing the jury that the threats of a man 
of vicious character are to give any greater right to a défendant to 
kill in self-defense than would the threats of a virtuous man. A 
man of vicious character may be as peaceable as another. We find 
no ground of reversai in the refusai of the court to give the re- 
quested instruction, especially in view of the fact that the court gave 
correct and ample instruction on the subject of the law of self-defense. 

It is contended that the court erred in giving an instruction defin- 
ing manslaughter. This is said to be error for the reason that the 
évidence, if it proved the plaintifï in error to be guilty at ail, proved 
him to be gTiilty of murder in the first degree, and that there was no 
évidence upon which to find him guilty of a différent offense. It is 
contended, further, that, if the évidence authorized the court to in- 
struct the jury on the subject of manslaughter, the instruction which 
the court gave by reading the statute of Alaska was wholly insufficient. 
We find it unnecessary to consider the merits of thèse contentions, 
for the reason that no objection was made to the instruction when 
given, and no request was proffered for further instructions. 

It is contended that the court erred in charging the jury that no 
mère threats made by the deceased before or at the time of the killing, 
unaccompanied at the time of the killing with any intent to carry 
them into exécution, are sufficient to justify the killing, or to reduce 
it to a lower degree of homicide than murder. It is said that this 
înctruction is contrary to the rule announced in Thompson v. United 
States, 155 U. S. 271, 15 Sup. Ct. 73, 39 L. Ed. 146, in which the 
court said : 

"An Instruction that former threats to kill défendant cannot excuse him if 
there was nothing indicating a deadly design against the défendant at the 
time of the killing is erroneous in omitting ail référence to deceased's con- 
duct showing a présent intention to carry out the previous threats." 

But the charge as given by the trial court did not omit ail référ- 
ence to deceased's conduct. It expressly referred to the conduct of 
the deceased and correctly announced the rule that threats unaccom- 
panied at the time of the killing with any attempt to carry them into 
exécution are insufficient to justify homicide. As applied to the facts 
of the case, we think the instruction given was correct. If the évi- 
dence had been that the deceased came into the cabin where the plain- 
tifï in error was, holding a pistol or other weapon in his hand, a dif- 
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ferent instruction might hâve been called for; but the évidence ail 
is that he came empty-handedj and that if he made any attempt, as to 
which the évidence was conflicting, it was an attempt to reach for 
his pistol after he observed tlie threatening acts of the plaintiff in 
error. 

It is earnestly insisted that the court erred in giving the following 
instruction : 

"You are instruptetl that tlie law of self-defeiise was as luuch the riglit of 
the deceased, William Deppf. as it was that of the défendant; and if you 
shall flnd and believe froni tlie évidence in this case, beyoud ail reasonable 
doubt, that the deoeased, William Depiie. was attaeked by the défendant wheii 
deoeased was attempting to retreat tlirongh the door of the house where the 
homicide happened, and that he would hâve witlidrawn or retreated if 
given a reasonable ojiportunity to do so, theu you are instructed that the 
défendant is uot entitled to be acquitted on the ground of self-defense.". 

It is claimed that this was an invasion by the court of the province 
of the jury, forbidden by section 191 of tlie Alaska Code of Civil Pro- 
cédure, which provides that in charging the jury the court "shall not 
présent the facts of the case, but shall inform the jury that they are 
the exclusive judges of ail questions of fa et." It may be conceded 
that an instruction which assumes the existence of a fact which should 
be left to the jury for ascertainment is erroneous, and that such error 
is not cured by a gênerai instruction that the jury are the exclusive 
judges of ail the facts. But does this instruction assume the exist- 
ence of a fact which should hâve been left to the jury for ascertain- 
ment? It was the theory of the prosecution that the circumstances 
as disclosed by the évidence justified the inference that no time was 
given to the deceased to comply with the order to get out, and that 
the shot followed immediately. and that the deceased would hâve re- 
treated through the door if he had been given an opportunity to do so. 
We think that the niost that can be said against the instruction is that 
it is open to the objection that a portion of it assumes the existence 
of évidence which is not in the record, évidence that the deceased at 
the time when he was shot was attempting to retreat through the door. 
But the exception was not confined to that part of the charge. It was 
directed to an entire paragraph, portions of which were not subject 
to objection, and it did not point out the détective portion, so as to 
bring it to the attention of the court, and thus afford an opportunity 
to remedy it. Such an exception will not be considered in an appel- 
late court. Cass Countv v. Gibson. 107 Fed 3f)3, 46 C. C. A. 341 ; 
Columbus Const. Co. v. Crâne, 98 Fed. 94fi, 40 C. C. A. 35 ; Railroad 
Companv v. Varnell, 98 U. S. 479, 25 L. Ed. 233; Mobile & Mont- 
gomerv R. Co. v. jurey, 111 U. S. 584, 4 Sup. Ct. 5()(), 28 L. Ed. 
527 ; Newport News and Miss. Valley Co. v. Pace, 158 U. S. 36, 15 
Sud. Ct. 743, 39 L. Ed. 887. 

There are other assignments of error, directed to portions of the 
charge and to refusais to charge, which we bave carefully considered, 
but in which we find no ground for reversai. 

The judgment of the District Court is afîîrmed. 
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BURRELL et al. t. UXITED STATES, to Use of FIRST NAT. BANK OF 

E^'ERETT, WASH. 

(Circuit Coui't of Appeals, Nlntli Circuit. Juue IS, lOOG.) 

No. 1,203. 

1. Courts — Fédéral Courts — Jitrtstuctiox — Parties — T'kiti:d States. 

Act Cong. August 13, 1804, c. 280, 28 Stiit. 278 [U. S. Coiup. St. 1901, p. 
2523], requires conti'<aetors for pulilie buildings to exécute a bond to the 
United States to pay for ail labor and materiala and aiitborizes persons 
supplying labor or materials to sue in the name of tlie United States for 
their use on such bond witliout exponse, liowever, to tlie United States. 
Eeld that, in an action on a bond given after such act, the United States 
was a mère nominal or formai party whose présence was insufiicieut to 
c.onfer fédéral jurisdiction. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 843.] 

2. Same — Diverse Citizekship. 

Where an action in the name of the United States on a public con- 
tractor's bond was brought by a bankiug corporation having its banking 
house in the state of Washington, and the eontractor sued was a rési- 
dent of California, and his surety a corporation organized under tiie 
laws of Connecticut, and the amount involved exceeded the sum of $2,000, 
the fédéral jurisdiction existed because of diverse citizenship. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 857.] 

3. Abbitration" and Awabd — Judqmests — Entby — FEDERAL Court. 

Where, in an action in the fédéral court, the parties agreed to a trial 
before arbitrators, the court had jurisdiction to enter judgment on the 
award. 

[Ed. Note.— For cases in point, see vol. 4, Cent. Dig. Arbitration and 
Award, §§ 466-470.] 

4. Same — Errors — Omission oï Evidence. 

Where an arbitration agreement provided that proof should be taken 
before the arbitrators in the same manner as in the trial of cases in 
court, and that the judgment entered on the award should be unappeal- 
able, objections made to the introduction of évidence could not be urged 
against a judgment entered on the award. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Arbitration and 
Award, §§ 450, 466-470.] 

5. Evidence — CompetencY' — Rebuttal of Evidence for Adverse Party. 

Where, on an issue as to the suiticiency of certain mill work, de- 
fendant proved that the mill company's superintendent was incompétent 
because of drunkenness to perform his duties in a good and workmanlike 
manner, the mill company was entitled to show in rebuttal that other 
work of like character done contemporaneously for other parties under 
the management of the same foreman was good and acceptable. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, §§ 
445^154 ; vol. 46, Cent. Dig. Trial, §§ 146-152.] 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

William Lair HiU and Graves, Palmer, Brown & Murphy, for the 
plaintiffs in error. 

Frances H. Brownell, for the défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWEEY, 
District Judge. 
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ROSS, Circuit Judge. The case shows that the plaintiff in error, 
who was défendant in the court below, had a contract with the United 
States for the érection of certain buildings at Ft. Casey, in the state 
of Washington. He gave the bond required by the act of Congress 
approved August 13, 1894, entitled "An act for the protection of 
persons furnishing materials and labor for the construction of pubHc 
Works," on which bond the /Etna Indemnity Company was surety. 

The act of August 13, 1894, c. 280, 28 Stat. 2/8 [Û. S. Comp. St. 
1901, pp. 2523, 3524], is as foUows: 

"Be it enacted by the Senate and Ilouse of Représentatives of the United 
States of America in Congress assembled, tliat liereafter any person or per- 
sons entering into a formai contract witli the United States for the construc- 
tion of any public building, or the prosecution and completion of any public 
vvork or for repairs upon any public building or ]mblic worlc, shall 
be required bfifore commencing sucb worlv to exécute the usual pénal 
bond, with good and suffieient sureties, with the additional obligations that 
such contractor or eontractors shall proniptly make payments to ail persons 
supplying him or them labor and materials in the prosecution of the work 
provided for in such contract; and any person or persons making application 
therefor, and furnishing affidavit to the department under the direction of 
which said work is being, or bas been, prosecuted, that labor or materials 
for the prosecution of such work has been supplied by him or them, and 
payment for which has not been made, shall be furnished with a certifled 
copy of said contract and bond upon which said person or persons supplying 
such labor and materials shall bave a rigbt of action, and shall be au- 
thorized to bring suit in the name of the United States for bis or their 
use and benefit against said contractor and sureties and to prosecute tlie 
same to final judgment and exécution •. Provided, that such action and its 
prosecution shall Involve the United States in no exi>en&e. 

"Sec. 2. Provided that in such case the court in which such action is 
brought is authorized to require proper security for costs in case judgment is 
for the défendant." 

The Wheehhan-Weidauer Company supphed certain milhvork in 
the performance of this contract, and at the conckision thereof claimed 
a balance due it on that account of $5,34fi.89. It assigned its rights 
to the First National Bank of Everett, Wash., and, Burrell, having 
refused to pay the amount, the bank instituted the présent action in 
the court below, in the name of the United States for the use and 
benefit of the bank. Issue was joined, the défendant ^4na Indem- 
nity Company disclaiming knowledge of the state of the account. and 
the défendant Burrell admitting a liability of $28.10, and denying 
any greater liability. 

It is clear, we think, that the United States has no real interest, di- 
rect or indirect, in the controversy. Manifestly, it could not 'sue 
alone, for it is not entitled to any of the monev. A controversy, in 
the sensé of the judiciary act, is, as said by' the court in United 
States, to Use of Edward Ilines Lumber Company, v. Henderlong 
et al. (C. C.) 102 Fed. 2, a case "brought before some compétent cour't 
of justice for forensic discussion and judicial décision. In order that 
the United States shall become plaintiffs in a case or controversy in 
a judicial tribunal, they must bave some interest in the matter in is- 
sue. Where the plaintiff's statement of his case discloses that he has 
no interest in the controversy, and it affirmatively appears that the 
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right to the matter in controversy is vested wholly in some onc else, 
it is difficult to perceive how such person can be said to hâve a case 
or controversy. Tlie term 'parties' includes ail persons who are di- 
rectly interested in the snbject-matter in issue, who hâve a right to 
make a défense, control the proceedings, or appeal from the judgment. 
Strangers to the suit are persons who do net possess thèse rights. 
Hunt v. Haven, 52 N. H. 162. The plaintiff is he who, in a personal 
action, seeks a remedy in a court of justice for an injury to, or a 
withholding of, his rights. The légal plaintifif is he in whom the 
légal title or right of action is vested. The équitable plaintiff is he 
who, not having the légal title to the right of action, is in equity 
entitled to- the thing sued for. Such are the accepted définitions of 
the terms 'parties' and 'plaintiffs.' The United States are neither 
the légal nor équitable plaintiffs in the présent action. They are 
seeking no remedy for any injury to, or for the withholding of, any 
of their rights ; nor hâve they any équitable right to or interest in 
the thing sued for. They hâve neither the légal right of action, nor 
any équitable interest in the matter in controversy. The United 
States are simply a formai or modal party- — a mère name, used for 
convenience only. The right of action is vested solely in the Edward 
Hines Lumber Company, and it, and not the United States, is the 
real party plaintiff in the pending controversy. The statute merely 
delegates authority to the laborer or materialman to use the name 
of the United States for his use and benefît in any court having juris- 
diction of the subject-matter and the parties. It can hardly be sup- 
posed that it was the purpose of the statute to authorize a laborer 
or materialman to prosecute petty claims, involving only a few dol- 
lars, in this court, when a more speedy and inexpensive trial can be 
had in the courts of the state. This is obvions from the fact that 
Congress bas manifested a steady purpose to restrict, rather than to 
enlarge, the jurisdiction of the courts of the United States. No rea- 
son is perceived why the courts of the United States should take cog- 
nizance of the suits of laborers and materialmen, unless the citizenship 
of the parties, and the amount involved in the controversy, are such 
as would give jurisdiction as in the case of other suitors, Thèse 
views find support in the décisions of the Suprême Court in Browne v. 
Strode, 5 Cranch, 303. 3 L. Ed. 108; McNutt v. Bland, 2 How. 9, 11 
L. Ed. 159; Walden v. Skinner, 101 U. S. 577, «88. 589, 25 L. Ed. 
963." 

By the law of Maryland, the bond of an administrator is taken to 
the state, but is held for the security of persons interested in the 
estate of the deceased. A suit on such a bond vi'as commenced in a 
state court of Maryland against citizens of Maryland, and was re- 
moved to the Circuit Court of the United States on the ground that 
the real party in interest was a citizen of New Jersey. In consid- 
ering the question of jurisdiction there raised, the Suprême Court 
held that the case must be treated, so far as the jurisdiction of the 
Circuit Court of the United States is concerned, as though Markley, 
for whose use the action was brought in the name of the state, was 
alone named as plaintiff; saying in its opinion: 
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"The name of the state is used from neeessity when a suit on the bond is 
prosecuted for the benefit of a person thus interested, and, in such cases, the 
real controversy is Iwtween him and the obligors on the bond. It the 
résidence of thèse parties be in différent states, the Circuit Court of the 
United States bas jurisdiction." State of Maryland, for use of Marliley v. 
Baldwin et al., 112 U. S. 490, 5 Sup. Ct. 278, 28 L. Ed. 822. 

Inasmuch, therefore, as it appears from the pleadings that the 
First National Bank of Everett is a corporation organized under the 
United States banking law, having its banking house at the city of 
Everett, state of Washington, that the défendant Burrell is a résident 
of the state of CaHfornia, and the défendant yEtna Indemnity Com- 
pany is a corporation organized under the laws of the state of Con- 
necticut, and that the amount involved exceeds the sum of $2,000, it 
is clear that the court below had jurisdiction of the action, on the 
ground of the diversity of citizenship of the parties. 

The record further shows that the judgment of the court below 
was entered upon an award made in pursuance of the foUowing writ- 
ten stipulation of the parties : 

"It Is stipulated and agreed by and between Brownell & Coleman, counsel 
for the above-uamed plaintiff and Graves, Palmer, Brown & Jlurphy, counsel 
for the above-named défendants, that in lieu of a trial of this case before 
the above-entitled court the same shall be arbitrated and decided by three 
arbitrators, and that the method of appointment of arbitrators and the 
terms and conditions of arbitration shall be as follows : 

"I. Bach side ehall appoint an arbitrator and shall notify the other side 
of their appointment before the 4th day of July, 1905. The two arbitrators 
so appointed shall then before the lOth day of July, 1005, sélect a thlrd 
arbitrator, and the third so appointed shall constitute the board of ar- 
bitration. 

"II. Said board of arbitration shall meet at the office of Graves, Palmer, 
Brown & Murphy, in the city of Seattle on the moniing of July 10, 1905, for 
the purpose of hearing testimony upon the matters involved. No postpone- 
ment of the hearing sball be had except by the consent of both parties. The 
hearing shall last from 9 :30 a. m. to 5 p. m. on each week day, with one 
hour's intermission for lunch, until the same bas been coneluded, and with- 
in three days after the conclusion of the .aking of testimony, the said 
arbitrators shall sign an award vrhich sball be prepared in duplicate. Said 
award shall be substantially in the followiug form, to wit : 

" 'In the United States Circuit Court for the Western District of Washing- 
ton, Northern Division. 

" 'United States of America, for the Use and Benefit of the First National 
Bank of Everett, Plaintiiï, v. Alfred TO. Burrell and the ^tna Indemnity 
Company, Surety, Défendants. No. . 

" 'We the undersigned three arbitrators apiwinted in the above-entitled 
cause, having heard the évidence adduced, and the arguments of counsel, 

do flnd in fa\"or of the plaintiff in the sum of $ , with iuterest thereon 

from the day of — . 19 — . 

" 'Dated this day of July, 1005. 



"A décision of any two of the arbitrators shall be deemed a décision of the 
board, but no décision shall be reached without the knowledge and in the 
présence of ail three arbitrators. 

"III. In the taking of testimony before the arbitrators, the board shall 
follow a iJro(«dure which shall be so far as is practicable the rule of pro- 
cédure In the trial of cases in the above-entitled court. 
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"IV. Upon tlie awai'd of the arliltrators wliioli sliall be exocutod îii 
duplleate, and oue cov).y delivered to the attorueys for eaeh party, eitlior 
party shall be entitled, on five days' notice to the other, to move the above- 
entitled court for the entry of a judgment for the amount of the award, 
with Interest thereon from the date fixed in the award, which judgmenfi 
shall thereupon be entered, and if for any reason the above-entitled court 
shall refuse to enter judgment thereon judgment may be entered in the> 
superior court of the state of Washington, for King county as on an ar- 
bltration and an award in accordance with the statute in such case niade aud 
provided. 

"It is further stipulated and agreed that such judgment shall be unap])eal- 
able. and shall not be stayed. Q^his clause is of the very essence of tliis 
stipulation, and was finally consented to by both parties as a conKideration 
moving toward the arbitration, and it was in considération moving toward 
the arbitration, and it was in considération of this agreement that the trial 
of this case was postponed froni Juue 20, 1905, at the request of the de- 
fendants, upon which date the case was set for trial. Each side shall pay 
the costs of their own witncsses and of the arbitrator appointed by it ; the 
cost of the third arbitrator. which shall not exceed $10.00 per day, shall be 
paid one-half by each side. 

"Dated this 20th day of June, 1005. 

"Brownell & Ooleman, 

"Attomeys for Plaiutiff, 
"Graves, Palmer, Brown & Murphy, 
"Attorneys for Défendants." 

It is contended on the part of the plaintiff in error that a fédéral 
cotirt is not aiithorized to enter judgment on an award so made. 
The décisions of the Suprême Court are to the contrary. The suit 
of Burchell v. Marsh et al., 58 U. S. 344, 15 L. Ed. 96, involved a 
case in which one of the parties sued the otlier for debt, who, in his 
turn, claimed damages for the manner in which he was sued. One 
of the claims made Joy the party who was sued was for damages for 
the violence of the agent of the creditors, and the référées to whom 
the case was submitted for arbitration heard évidence upon that sub- 
ject. Afterwards, a bill in equity was filed in the Circuit Court by 
the losing party to the arbitration proceedings, to set aside the award 
on the ground that it "was made either from improper and corrupt 
motives, with the design of favoring said Burchell, or in ignorance 
of the rights of the parties to said submission, and of the duties and 
powers of the arbitrators who signed the said award." The trial court 
having entered a decree annulling the award, the Suprême Court re- 
versed it with directions to dismiss the bill, but without préjudice to 
any légal défense, saying, among other things : 

"Arbitrators are judges chosen by the parties to décide the matters sub- 
mitted to them, finally and without appeal. As a mode of settling disputes, 
it should receive every encouragement from courts of equity. If the award 
is within the submission, and contains the honest décision of the arbitrators, 
after a fuU and fair hearing of the parties, a court of equity will not set it 
aside for error, either in law or fact. A contrary course would be a sub- 
stitution of the judgment of the chanoellor in place of the judges chosen by 
the parties, and would make an award the conunencement, not the end, of 
litigation. 'In order,' says Lord Thurlow (Knox v. Synimonds, 1 Ves. 369), 
'to induce the court to interfère, there must be soniething more than an 
error of judgment, such as corruption in the arbitrator, or gross mistake, 
either apparent on the face of the award, or to be made out by évidence; 
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but in case of inistnke it muRt be mnde out to tlie satisfaetion of tlse ar- 
bitrator, and tbat if it had not Iiappeued, lie should liave made a difl'eront 
avvard.' " 

In Hecker v. Fowler, 69 U. S. 123, 138, 17 L. Ed. 759, the Suprême 
Court said: 

"Cireuit Courts, as well as ail other fédéral courts, bave autliority to 
make and establish ail necessary rules for tlie ordorly conducting of business 
in thc said courts, provided sueh rules aro not reiJUiçnant to the laws of the 
United States, l'ractice of reforring pending actions is coeval with the 
organization of our judicial System, and the défendants do not veuturo the 
su;,'sestion that the pi-actice is rei)u,ïnant to any act of Congress. Ou the 
eoutrary, this court beld, in the case of the Alexandria Canal Co. v. Swann, 
5 Hov,-. 89, 12 L. Ed. 00, that a trial by arbitrators, appointod l)y the court, 
witli the consent of botb parties, was one of tlie modes of prosefutinj; a 
suit to judgment as well establishod and as fully warranted by law as a 
trial by jury, and, in the .iud?;nieut of this court, there can be no doubt of 
the correctness of that proposition." 

In Thornton v. Carson, 11 U. S. -596, 3 L. Ed. 451 : 

"Two actions of debt, cornmenced at law by Carson against Thorn.ton, upon 
two bonds for the payment of money, were refcrrcd, by consent. und<!r a 
rule of court, to arbitrators, who awarded that the iirst action 'should be 
marked and considered settled, and that the other also should be mark(îd 
and considered settled; provided that the défendant, Thornton, in conjunc- 
tion with the trustées of the Gold-Mine Compan.y of Nortli Carolina, should 
convey and secure, by a deed and assurance iegally exeeuted, with ijroyicr 
and usual covenants unto John K. Carson, his hoirs and assigus, for the 
beneflt of the said John and the heirs of Thomas Carson, deeeased, on or 
before the Ist day of January, 1811, one-eleventh part of ail the minerais 
and mines that might thereafter be found upon a tract of hmd, in the 
county of Montgomery, and state of North Carolina, which, by deeds beariug 
date the 5th of December, 1805, was conveyed by the said John K. Carson 
to the said William Thornton, and by the said William Thornton to the 
said trustées of the Gold-Mine Company ; and tliat, if sueh conveyance and 
assurance should not be made on or before the said Ist of January, 1811,' 
tben, in the first suit .ludgmeut should be entered up by the court for the 
plaintiff (Carson), for the penalty of the bond, to be released on the payment 
of a certain sum expressed on the award, and also in the second suit judgment 
should be entered for the plaintiff, for the penalty of the bond, to be released 
on the payment of another sum also expressed in the award ; and that upon 
receiving sueh conveyance and assurance Carson sliould convey to Thornton 
flve shares in the Gold-Mine Company of North Carolina, wbich Carson had 
subscribed for on the Ist of April, 1806." 

Judgment having been entered by the trial court for the amount 
of the money mentioned in the award, the Suprême Court of the 
United States affirmed the judgment. See, also, York & Cumberland 
R. Co. V. Myers, 59 U. S. 246, 15 L. Ed. 380 ; Robinson v. Mutual 
Ben. Loan Ins. Co., Fed. Cas. No. 11,961; New York Working Co. v. 
Schnieder, 119 N. Y. 475, 24 N. E. 4. 

Indeed, it is difficult to see any différence in principle between the 
stipulation upon which the judgment hère appealed from was based 
and a stipulation by the counsel in the cause to the effect that the 
plaintiff was entitled to a judgment in the sum of so many dollars. 
We hâve entertained and considered the appeal, notwithstanding the 
clause of the stipulation to the effect that the judgment entered upon 
the award should be unappealable, because, if the contention of the 
147 F.-^ 
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appellant that no judgment could legally be entered upon an award in 
a fédéral court was well taken, perhaps he should not be bound by his 
agreement not to appeal from the judgment entered thereon ; but, 
being of the opinion, as already indicated, that the contention is 
not Sound, it would seem that the appellant should be precluded 
from questioning, on appeal from such judgment, any alleged error 
in the arbitration proceedings. Nevertheless, we bave looked into 
his complaint in that regard. 

One of the assignments of error is as follows : 

"The court erred in overruliiig the motion of deleudants to resubmit tho 
cause to the arbitrators for errors of hiw predicated upon tho followiug 
stipulation of fact with référence to the introduction of evideiK» before said 
board of arbitration wherein four compétent witnesses vvere introduced on 
the part of plaintiff over the objection and exception of counsel for défendants 
to tlie effect that other millworlt furnished on otlier buildings by the real 
party in interest, the Wheelihan-Weidauer Company, was unobjectionable and 
was furnished in a good and workmanlil^e manner and particularly that at 
Ft. Worden, which was prepared, sonie just prior to and some contemiioran- 
eously witli the millwork at Ft. Casey, which is the millwork in controversy 
in this action, and that the same was of similar plan, design and workman- 
ship and practically perfornied uuder the same management as that at Ft. 
Casey as more fully set forth in the stipulation of fact as follows, to wit : 

" 'It is hereby stipulated and agreed by and between the respective parties, 
through their resi)ective couusel in open court, that in the exceptions flled 
to the award of the arbitrators in the above^^ntitled matter accordiug to 
the statutes of the state of Washington, and in j)assing upon whether .judg- 
ment shall be entered upon the award of said arbitrators in this cause, the 
following testimony of four comi>etent witnesses was Introduced on the 
I)art of plaintiff over the objection and exception of counsel for défendants, 
uamely, to the effect that other millwork furnished on other buildings by the 
real iilaiutiflf in interest, the Wheelihau-Weidauer Company, was unobjection- 
able and was furnished in a good and workmaiilike manner, and particularly 
that at Ft. Worden, which was prepared, some just prior to and some con- 
teniporaneously with the millwork at Ft. Casey, which is the millwork in 
t:ontroversy in this action, and that the same was of similar plan, design and 
workmanship, and practically perfornied uuder the same management as that 
at Ft. Casey, the testimony having been Introduced in rebuttal by plaintiff 
after défendants bad attempted to sliow by four compétent witucsses that the 
superintendent of the AA'heelihan-Weidauer Comjjauy was incom])etent by 
reason of drunkenness to i>erform bis duties in a good and workmanlike 
manuer. 

" 'ïhe above stipulation is entered into by the parties hereto without the 
plaintiff in any manner waiving his right to question the right of the court 
to consider such testimony in entering judgment or couceding in any manner 
whatsoever that the fact therein set forth bas any relevancy or materiality 
under the agreement of arbitration or under the statutes of the state of 
Washington in such case made and provided or the décision of the Suprême 
Court of the state of Washington thereon. 

"'Dated this 21st day of August, 1005. 

" 'Brownell & Coleman, 

" 'Attorueys for l'iaiutiff, 
" 'Graves. Palmer, Brown & Jlurphy, 
" 'Attorneys for Défendants.' " 

That errors of the sort indicated in the foregoing assignment of er- 
ror cannot be urged against an award is well settled in the state of 
Washington, where this case arose, and elsewhere. School Dist. v. 
Sage, 13 Wash. 352, 43 Pac. 341 ; Burchell v. Marsh, 58 U. S. 344, 
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15 L. Ed. 96 ; York & Cumberland R. Co. v. Mvers, 59 U. S. 24G, 
15 L. Ed. 380;, Wilson v. Wilson, 18 Colo. 615, 34 Pac. 175; 1 Am. & 
Eng. Encyc. of Law, p. 710. 

According to the stipulation of tlie parties, the testimony intro- 
duced before the arbitrators of which the plaintiff in error complains 
was that of four witnesses to the effect that other millwork furnished 
on other buildings by the real plaintiff in interest, the Wheelihan- 
Weidauer Company, was unobjectionable and was furnished in a 
good and workmanlike manner, and particularly that the work donc 
by the Wheelihan-Weidauer Company at Et. Worden, at the same 
time and under the same management, and of the same character, was 
satisfactory ; such testimony having been introduced in rebuttal by 
the plaintiff after the défendants had attempted to show by four com- 
pétent witnesses that the superintendent of the Wheelihan-Weidauer 
Company was incompétent by reason of drunkenness to perform his 
duties in a good and workmanlike manner. Such rebuttal testimony 
was clearly admissible, for, when the competency of the foreman of 
the Company was attacked by the défendants to the suit, it was cer- 
tainly compétent for the plaintiff to show that other work of like 
character, done contemporaneously for other parties, under the man- 
agement of the same foreman, was good and acceptable. "By their 
fruits ye shall know them. Do men gather grapes of thorns, or 
figs of thistles?" 

The judgment is affirmed. 



DELAWARR, L. & W. R. CO. v. KUTTER et al. 

(Circuit Court of Appeal.s, Second Circuit. Jlay 22, liJOO.) 

No. 72. 

1. Appeal and Euror— Case Thied to Court— Ce neral Finding— Mattees 

Reviewable. 

When, upon a trial without a .iury in a fédéral court, the fludings of 
fact and of lavt by the court are mènerai, exceptions to a rulin?; donying 
a motion for .iud.a;ment for the dtîfendant présent for tlie considération 
of an appellate court the question wlietliev upon the wliole évidence, with 
ail the inferonces which a jury could justittably draw froni it, the plain- 
tiff was entitled to reeover ; the t;eneval tindius is to be accepted as équiv- 
alent to the verdict of a .lury on ail nnitters of fact, and the appellate 
court cannot review the weiglit of the évidence. 

2. Judgment— Matters CoNCLUDED~SEco^'D Action on Différent Demand. 

When a judgiuent is otfered in evideiU'C in a subseiiuent action betweim 
the same parties upon a différent demand. it opérâtes as an estoppel only 
upon the niatter actually at issue and detennined in the original action, 
and such matter, when not diselosed by the pleadin.i;s, nuist lie shown by 
extrinslc évidence ; but every matter iiecessary to the disposition of the 
case as niade by the pleadings is included in the conclusive effect of the 
judgment. 

[Ed. Note. — For cases in point, see vol. 30, Ceut. Dig. Jndgmeut, §§ 1248- 
1258.] 

3. Same. 

An action to reeover a sum of money alleged to be due from défendant 
to plaintiff under a contract, and a subséquent action for wrongful ter- 
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minatlon of the contract by défendant, altliongh based upon the same 
contvaet, are upon différent demands, and wliere tlie only défense pleaded 
in tlie first action was a breacli of tlie contract by plaintifC, a judsmeut in 
his favor tlierein is concIusiTe only upon tliat question in tlie second ac- 
tion, luiless it is sliown tliat otUer matters were actually litigated and 
decided. 

[VaI. Note. — For cases in point, see vol. 30, Cent. Dig. Judgment, §§ 1248- 
12.J8.] 

4. Eatlroads— Contract to Seourb Teaffic — Validity — Mosopolies — Car- 

riers — Undue Pkkferenoe. 

Défendant railroad company entered into a contract with plaintifC for 
a tenn of yeavs to build up, develop, and conduct the business of the 
transportation of milk on its lines of road. PlaintifC was to hâve full 
charge of such business and was to reoeive as compensation a percentage 
of the freights earned therein. It was provided that he sliould charge 
rates not in cxcem of those charged by compétitive roads, and should 
be granted the exclusive privilège of transporting milk over defendant's 
lines "so far as it was permitted to do so by law." In the exécution of 
the contract ail rates were niade by défendant, and plaintifC was not given 
a monopoly of the milk trafBc. Held, that such contract was not ultra 
vires nor void as contrary to public poliey, especially as practically con- 
Rtrued by the parties in its exécution ; nor was it in violation of the anti- 
trust act of July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 
3200J or of section 3 of the Interstate commerce act of Feb. 4, 1887, c. 
104, 24 Stat. 380 [U. S. Comp. St. 1901, p. 3155] as giving an undue and 
uurcasonable préférence to plaintifC. 

[Ed. Note. — P^or cases in point, see vol. 41, Cent. Dig. Railroads, § 434: 
vol. 9, Cent. Dig. Carriers, §§ 83-85; vol. 35, Cent. Dig. Monopolies, §§ 
10, 12.] 

5. Contracts — Rui.ES op Construction — Legality. 

ÏUe fuudamental rule is that a contract will be construed, if possible, 
as having been made for a légal, ratlier than for an illégal, pui-pose and 
it should not be relaxed when a vicious construction is sought for by the 
party who made the contract. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracta, § 734.] 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

W. D. Guthrie and H. D. Hotchkiss, for plaintiff in error. 
Augustus Vaulbyck, for défendants in error. 

Before WALEACE, LACOMBE and TOWNSEND, Circuit Judges. 

WALEACE, Circuit Judge. The plaintiff in error was the défend- 
ant in the court below, and by this writ of error seeks to review a 
judgment for the plaintiffs in an action tried by the court without a 
jury. The action was brought to recover damages for the breach by 
the railroad company of a contract dated July 9, 1886, made with Rob- 
ert E. Westcott, which was to remain in force for tlie term of 10 
years, and the duration of which was extended September 30, 1892, 
for the further term of 5 years. 

By the terms of the contract Westcott undertook to use his best 
endeavors "to build up, develop, increase, facilitate, and conduct the 
business of transportation of milk" over the lines of the defendant's 
railroad ; that he would be whoUy responsible for the milk transported 
over said lines, and save the défendant harmless from ail claims aris- 
ing from or connected with the milk business, except those from acci- 
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dents and casnalties to its trains or its own négligence ; that he would 
save the défendant harmless from ail liability for loss of life or injury 
to any person doing business over its lines on his account ; that he 
wonld net charge for transportation of milk "rates in excess of those 
charged by compétitive railroads for similar services"; and that he 
should monthly pay over to the défendant 80 per cent, of ail charges 
coUected by him for the transportation of milk during the preceding 
month, retaining 20 per cent, thereof in fuU compensation for his own 
services. The défendant on its part midertook to receive, load, and 
transport, at and from ail stations on its lines, ail the milk furnished 
at said stations for transportation, and to transport the same upon its 
trains at such times as might be best calculated to promote its busi- 
ness ; that it would not permit any of its agents or servants to do any 
act to prevent or interfère with the developing, building up and con- 
ducting of the milk business of Westcott, and would grant him the 
exclusive privilège of transporting milk over its said lines "so far as 
it was permitted to do so by law" ; that it would furnish suiïicient 
dépôt accommodations for the conduct of the milk business, render 
such assistance to the messengers of Westcott accompanying the milk 
trains as might be necessary for the prompt loading and unloading of 
such milk, and promptly retransport and return to the several stations 
the empty milk cans used in the transportation of the milk. The con- 
tract was by its terms "subject to revision after three years, and at 
the end of any one year thereafter on giving three months' notice," 
and in case of any différence between the parties, provided for a sub- 
mission to arbitration. 

By its answer the défendant admitted the exécution of the con- 
•tract and alleged as a justification for terminating it (1) that the con- 
tract was ultra vires, and contrary to public policy; (2) that it was 
made in violation of the acts of Congress known as the "Anti-Trust 
Act" and the "Interstate Commerce Act"; and (3) that Westcott had 
violated the contract by entering into other contracts with compétitive 
railroads inconsistent with his duty to the défendant and the obligations 
of his contract. 

The plaintiffs by their reply to the answer set up as a bar to the dé- 
fense alleged by the défendant the estoppel of a former adjudication 
m an action between the parties in the Suprême Court of the state of 
New York. 

The trial judge did not make spécial findings of fact or of law, but 
made a gênerai finding that the plaintiffs were entitled to recover 
$137,853, and interest and ordered judgment accordingly. 

The évidence upon the trial was sufficient to establish the follow- 
ing facts: Before the contract was made the milk traffic of the de- 
fendant was of insignificant volume. Westcott immediately proceeded 
to create and develop it. His plan of opération was to establish 
creameries contiguous to the lines of the défendant, and procure pro- 
prietors who wotdd purchase the milk of the farmers in the vicinity, 
prépare it for market, and ship it by the defendant's lines to New York 
City to their own consignées. In carrying out thèse opérations he 
caused creameries to be built, costing from $1,800 to $3,000 each, at 
ail available places along the lines of the défendant, advancing his own 
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money to do so when necessary, and secured purchasers or lessees of 
the creameries vvho became the proprietors, and who bought the milk 
of the farmers, and sliipped it to New York. The freight rates to 
thèse shippers were always fixed by the défendant until 1897, when the 
défendant adopted the rates recommended by the Interstate Commerce 
Commission, but Westcott collected the freight and paid over monthly 
to the défendant its proportion thereof. lie employed messengers 
who assisted in loading the milk upon the trains, cared for it en 
route, helped to deliver it to the consignées, and who after it was de- 
livered returned the empty cans to the trains of the défendant to be 
sent back to the points from which they had been previously shipped. 
By Westcott's exertions and the investment of a large amount of his 
own money, he secured a milk traffic for the défendant which in 1899 
had berome very extensive. 

While developing this traffic Westcott entered into similar contracts 
with other railroad companies having Unes Connecting with the de- 
fendant's Unes, and built up a milk traffic on thèse lines which became 
a feeder of the defendant's traffic. After this traffic had been developed, 
the défendant ran its milk cars over the lines of the other companies, 
collected the milk at the various stations on their lines, and transported 
it to its own line and thence by its own Hne to New York, charging 
a through rate for ail shipments, which was divided upon a mileage 
basis between the défendant and the other companies. The first of 
thèse contracts was between Westcott and the Delaware & Hudson 
Canal Co., of the date of February 19, 1891 ; the second was between 
Westcott and the Cooperstown & Charlotte Railroad Ce, the road of 
which was a branch of the Delaware & Hudson Canal Co., of the date 
of June 1, 1893 ; the third was between Westcott and the Elmira, 
Cortland & Northern Railroad Co., the road of which was a branch of 
the Lehigh Valley Railroad Co., of the date of August 18, 1893. 

During the first six years of the business the outlay and expenses of 
Westcott, in carrying ont the contract were about $300,000, and his 
commissions were something less than $155,000; but by March, 1899, 
the contract had become very valuable to him. At that time Mr. 
Sloan, who had theretofore been président of the défendant, was suc- 
ceeded by Mr. Truesdale. Very shortly after Truesdale became prés- 
ident he notified Westcott that he was dissatisfied with the contract. 
Several interviews took place between Truesdale and Westcott, the 
last being in July, 1899. In the course of thèse interviews Truesdale 
insisted that the contract. was too profitable to Westcott, and his per- 
centage must be reduced ; and met Westcott's claim to the stipulated 
percentage by asserting in substance : "Contracts made before my 
coming do not stand." Truesdale also insisted that the freight should 
be collected directly by the défendant, and although this change of 
method involved a considérable loss by way of interest upon his bank 
account to Westcott, the latter consented. Thenceforth, the freight 
was collected by the défendant. During thèse interviews Truesdale 
raised no objection to the so-called compétitive contracts into which 
Westcott had entered with other railroad companies, although ail of 
them were known to Truesdale, having been shown to him by Westcott. 
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Among thèse contracts, besicles those which hâve been mention- 
ed, was one made between Westcott and the New York Central 
& Hudson River Railroad Co., of the date of July 1, 1896, by which 
Westcott undertook to develop a milk traffîc for the lines of the 
West Shore Railroad, of which the New York Central Company 
was the lessee, and another was between the same parties and 
of the date of July 1, 1898. Both of thèse contracts related to ter- 
ritory which was not continuons to the defendant's lines ; and 
when they were made there were no more places along^ the defend- 
ant's lines where creameries could bc located advantageously. The 
iirst provided by its explicit ternis for a future contract such as 
was embodied in the second. Its terms were considered by the 
président of the défendant, and by the gênerai manager and the 
gênerai freight agent of the défendant, It was entered into and 
performed by Westcott with the sanction of Président Sloan, and 
was not regarded by Westcott or the officers of the défendant as 
relating to compétitive trafïic. Neither contract had any practical 
tendency to divert trafiîc from the défendant, because the New 
York market, to which the milk was to be carried, was so extensive 
that the additional supply would hâve no appréciable effect in in- 
fluencing the demand. That market absorbed a steadily increasing 
supply; the supply for 1901 being practically a quarter greater than 
in 1897. That the défendant did not lose any traffic in consé- 
quence of thèse contracts is plain. Until Truesdale terminated 
the contract with Westcott the defendant's traffic had steadily 
increased; afterwards it decreased. The cause of this decrease îs 
explained by the fact that the Lehigh Valley Railroad Company 
and the Delaware & Hudson Canal Co., as soon as they found 
that Westcott was no longer in charge of the defendant's milk 
traffic, discontinued routing over the defendant's lines the milk 
traffic from the Elmira, Cortland & Northern Railroad and the 
Cooperstown & Charlotte Railroad, thus diverting from the defend- 
ant's line during the first year after the termination of the contract 
nearly a third of its entire milk traffic. 

February 1, 1900, Truesdale, as président of the défendant, noti- 
fied Westcott that the contract would be treated as no longer in 
force, assigning as the only particularized reason that Westcott 
had violated bis contract by entering into similar contracts with 
other railroad companies, competitors of the défendant, with the 
purpose and effect of diverting the milk traffic from its railroad 
to the other railroads. At the same time the défendant notified 
shippers that it had terminated ail relations with Westcott, and ex- 
cluded his messengers from his cars. Thenceforth, the défendant 
assumed exclusive control of the milk traffic over its lines. 

When the contract was terminated the défendant had in its hands 
the freight moneys which it had coUected since July 1, 1899. Up- 
on its refusai to pay over to Westcott his proportion of thèse 
moneys Westcott assigned his demand to one Paul. In February, 
1900, Paul, as assignée of Westcott, brought an action in the Su- 
prême Court of the state of New York to recover the amount, al- 
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leging as the cause of action the terminated contract, tlie collec- 
tion of the freight by the défendant frora Jtily 1, 1899, to February 
1, 1900, and the refusai of the défendant to pay over to Westcott 
his percentage thereof. The défendant contested the action, and 
set up as a défense in its answer that it was not liable to Westcott 
under the terminated contract because he had violated the con- 
venant therein contained to use his best endeavors to build up, 
develop, increase, and conduct the business of transportation of 
milk over the defendant's railroad, and, in disregard of his cove- 
nant, had endeavored to and did pernianently divert the milk traffic 
from the defendant's lines and turn the same over to other and com- 
pétitive railroads. The answer further allcged that in violation 
of the said covenant Westcott had entered into the two contracts 
with the New York Central & Hudson River Railroad Co. which 
had been referred to. The action was brought to trial in June, 
1901, and a verdict rendered therein for the plaintiff for $77,648. 
Thereafter judgment was duly entered in that action, and upon an 
appeal by the défendant to the Appellate Division of the Suprême 
Court of New York the judgment was affirmed. 

The présent action was brought after the expiration of the con- 
tract term. At the time of the trial the amount owing from the 
défendant for the percentage arising to Westcott under the contract, 
less the amount which it would bave cost Westcott to pei'form his 
part of the contract, was that found by the trial judge. 

Besides the facts which hâve been mentioned it was shown upon 
the trial that Westcott had made another so-called compétitive con- 
tract, the existence of which does not appear to bave been known to 
Truesdale when the latter terminated the contract. This contract 
was made with the Delaware & Hudson Canal Co., August 21, 
1899. His earlier contract with that Company, that of February 
16, 1891, related to the development of the milk traffic upon and 
along one of the lines of the company known as the "Albany & 
Susquehanna Division" ; and among other things it provided that 
at the expiration of five 3^ears the railroad company should hâve 
the right to readjust any of the terms of the contract, excepting only 
those fixing the percentage of revenue payable to Westcott. While 
this contract contemplated that the traffic developed should be car- 
ried by the company to Binghampton, where its line connected 
with the defendant's line, and thence by the defendant's line to 
New York City, it provided that the comiîany should hâve the 
right to transport "milk and other dairy products to Albany, and 
ship dairy products to New York via Albany." In August. 1899, 
that company decided to develop a milk traffic upon other of 
its lines, and Mr. Young, its président, entered into negotiations 
with Westcott for that purpose. Westcott objected to making any 
new arrangement which would divert the milk traffic of the Al- 
bany & Susquehanna division from the defendant's lines at Bing- 
hampton, but Young insisted that under the existing contract his 
company was entitled, if it desired, to ship to New York via Al- 
bany. At the same time Young promised that until the termina- 
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tion of the existing contract his company would continue to carry 
the traffic of the Susquehanna division via Binghampton. Thèse 
negotiations resulted in the new contract. Although the con- 
tract permitted the company to carry the traffic via Albany, no 
change was in fact made in the mode of conducting it until after 
the défendant terminated its contract with Westcott, but ail the 
milk shipped on the Albany & Susquehanna division, was trans- 
ported to Binghampton as before. 

Upon the facts thus presented, the défendant upon the trial 
moved the court for a judgment in its favor upon the grounds that 
the défense alleged in its answer had been established, and that 
there was no évidence to support a judgment for the plaintiff. The 
assignments of errer are based upon the exceptions taken by the 
défendant to the refusai of its motion. 

When, upon a trial without a jury, the findings of fact and of 
law by the court are gênerai, the exceptions to a ruling denying a 
motion for judgment for the défendant présent for the considéra- 
tion of an appellate court the question whether upon the whole 
évidence, with ail the inferences which a jury could justifîably draw 
from it, ti-.e plaintiff was entitled to recover. The gênerai fmding 
is to be accepted as conclusive upon ail matters of fact, and as 
équivalent to the verdict of a jury, and the Appellate Court can- 
not review the weight of the évidence. Lancaster v. Collins, 115 
U. S. 225, 6 Sup. Ct. 33, 29 L. Ed. 373 ; Martinton v. Fairbanks, 
112 U. S. 670, 5 Sup. Ct. 321, 28 L. Ed. 862; Lehnen v. Dickson, 
148 U. S. 71, 13 Sup. Ct. 481, 37 L,. Ed. 373. 

In the présent case a jury would hâve been justified in finding — 
and it is to be presumed in support of the gênerai findings that the 
court found — that the défendant, at the instigation of its président, 
Truesdale, had arbitrarily and dishonorably repudiated a contract 
which both parties had performed for six years, which they had 
then extended for nine years more, which they had then performed 
for seven more years, and which the défendant had regarded as fair 
and reasonable, when Truesdale, having determined to end it be- 
cause it was too profitable to Westcott, and having cast about for 
an excuse, assigned one which was unfounded. If Truesdale had 
really believed the so-called compétitive contracts were really com- 
pétitive, it is extremely improbable that he would not hâve said 
so in the interviews with Westcott after thej^ had been brought 
to his attention, and when he was insisting that Westcott should 
abate his commission. However this may be, the justification as- 
signed by Truesdale for terminating the contract was not valid 
if thèse contracts were not entered into by Westcott for the pur- 
pose of diverting the milk traffic of the défendant, and did not hâve 
any such effect. The contract between Westcott and the de- 
fendant did not obligate Westcott to give his whole time and Per- 
sonal services to the business of the défendant or to the business 
of developing its milk traffic, or not to engage in other business. 
If it is true, as it may be assumed the court below found, that 
when the two other contracts were made the milk traffic of the de- 



58 14T FEDERAL REPORTER. 

fendant had been fully developed so far as it depended iipon his ef- 
forts, and the development of a similar traffic in behalf of the New 
York Central & Hudson River Railroad would not, in view of the 
sources of supply and dcmand, practically interfère with the milk 
traffic of the défendant, there was no breach of obUgation on the 
part of Westcott. 

If it had been proved that Westcott had violated the contract by 
any act which tended to diminish the milk traffic of the défend- 
ant, it would be quite immaterial that Truesdale or the défendant 
assigned a wrong reason for terminating it, and there would hâve 
been a meritorious défense to the action. So, also, if the contract 
was ultra vires, or illégal, the défendant was at liberty to repu- 
diate it so far as it reniained executory, although its conduct was 
despicable in adhering to the contract during the many years 
when it was profitable, and repudiating it only because it could 
make more money by doing so. 

The judgment in the former suit estops the défendant from again 
litigating the défense that Westcott had violated the contract; but 
it does not estop the défendant from the benefit of the other défenses 
which hâve been interposed, because there was no évidence in the 
court below that thèse défenses were litigated in that action. The 
cause of action for the money in the hands of the défendant, which 
it had collected as the percentage of Westcott under the contract, 
was for a différent demand than that involved in the présent action. 
When a judgment in an action is ofifered in évidence in a subsé- 
quent action between the same parties upon a différent demand, 
it opérâtes as an estoppel only upon the matter actually at is- 
sue and determined in the original action ; and such matter, when 
not disclosed by the pleadings, must be shown by extrinsic évi- 
dence. The opération of a judgment upon the demand involved in 
the action in which the judgment was rendered, and its opération 
as an estoppel in another action between the parties upon a dif- 
férent demand, are essentially différent. So far as the demand 
involved in the first action is concerned, the judgment closes ail 
controversy; its validity is no longer open to contestation, what- 
ever might hâve been alleged or proved against it at the trial. 
The judgment is not only conclusive as to what was actually deter- 
mined respecting such demand, but as to every matter which 
might hâve been brought forward and determined respecting it. 
But in a subséquent action between the same parties upon a dif- 
férent demand, it is an estoppel only upon the matter actually con- 
troverted and determined in the former action. The circumstance 
that both demands arise from the same contract is not controlling, 
and does not tend to establish their identity. Davis v. Brown, 
94 U. S. 423, 24 L. Ed. 204 ; Cromwell v. Countv of Sac, 94 U. S. 
351, 24 L. Ed. 195; Russell v. Place, 94 U. S. 606, 24 L. Ed. 214; 
Perry v. Dickerson, 85 N. Y. 345, 39 Am. Rep. 663 ; Sparhawk v. 
Wills, 72 Mass. 163; Andover Savings Bank v. Adams, 83 Mass. 
28. Perry v. Dickerson is precisely in point. There the plaintiff' 
had brought an action to recover damages for an alleged wrongful 
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dismissal from the defendant's employment before the expiration 
of tlie stipulated time, and had recovered judgment therein. He 
brought a second action to recover wages earned during the time he 
was actually employed, and due and payable before the wrongful 
dismissal. The court held that the two claims constituted separate 
and independent causes of action, and that the former judgmcnt 
was not a bar in the second. If the demand in the former action 
had been the same as in the présent, it would hâve been merged 
in the former judgment and the présent action for that reason 
could not hâve been maintained. The gênerai doctrine applicable to 
cases like the présent is stated in Russell v. Place, supra, as fol- 
lows : 

"It is undoubtedly settled law that a judîrinent of a court of compétent 
jurisdlction, upon a question directly involved in one suit, is coiiclusive as 
to tliat question in auotlier suit between ttie same parties. But to tliis opéra- 
tion of tlie .ludgnieut it must appear, eitlier uiion tlie faee of tlie record 
or be sliown by extrinsic évidence, tbat the précise question was raised and 
detenuined in the former suit. If there be any uneertainty on this head 
in the record, as for example if it api)ear that several distinct niatters may 
liave been litigated, upon one or more of wliicii ,1udi;nu;uts may bave iiassed, 
without indicating wliich of tlicni was thus liti,;;ated, aud upon wliich the 
judgment was rendered, the whole subject-matter ol" tlie action wil) be at large, 
and open to a new contention, unlcss tins uneertainty be removed by extrinsic 
évidence showing the principal point involved and determined." 

See De Sollar v. Hanscome, 158 U. S. 21.6, 15 Sup. Ct. 816, 39 L. 
Ed. 956. 

In the présent case, although the record does not specifically 
dénote the grounds of the décision in the former action, it does 
disclose what issues were litigated and what must hâve been de- 
cided in order to resuit in a recovery for the plaintiiï. There is 
included in the conclusive eiïect of a final adjudication every matter 
necessary to the disposition of the controversy as made by the plead- 
ings ; and if the détermination of a question is necessarily involved 
in the judgment, it is immaterial whether it was actually litigated 
or not. Freeman on Judgments, § 272 (4th Ed.). "The estoppel 
extends to every material allégation or statement which, having 
been made on one side and denied on the other, was at issue in the 
cause, and was determined therein." See Aurora Citv v. West, 7 
Wall. 103, 19 L. Ed. 42 : New Orléans v. Citizens' Bank, 167 U. S. 
371, 398, 17 Sup. Ct. 905, 42 T. Ed. 202. 

The défendant contested the right of the plaintiiï to recover on 
the allégations that W^estcott had violatcd his covenant to use his 
best endeavors to build up and increase the milk traffic of the 
défendant, and had diverted that traffic to other and compétitive 
railroads. Its answer did not allège the invalidity or illegality of 
the contract. The only issue presented by the pleadings was wheth- 
er or not Westcott had been guilty of a breach of the contract. The 
adjudication against the défendant necessarily decided that he had 
not, as that was the only issue presented for the considération of 
the court. If the validity, or the legality of the contract, was 
drawn in question in any manner upon the trial, the fact was not 
proved in the court below, and certainly cannot be inferred from 
the pleadings and the judgment. 
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Inasmuch as the former judg-ment concltides the défendant upon 
the issue tendered by its answer in that action, and estops it in the 
présent action from assei*Ling- that Westcott violated his covenant 
by diverting-, or endeavoring to divert, the milk trafïic from the 
défendant to other railroad companies, or from asserting that he 
violated the covenant in any other way, it is unnecessary to consider 
whether any of the contracts made bj^ him were tlieoretically com- 
pétitive, or were upon any considérations violative of the contract; 
and it is quite immaterial whether the évidence introduced upon 
that issue in the trial of the former action is or is not the same as 
was introduced upon the trial of the présent action. 

If the contract was ultra vires, it was not so in the narrow sensé 
of the term, but in the sensé that its performance would involve a 
wrongful perversion of the powers conferred upon the corporation. 
An implied condition attaches to ail législative grants of corporate 
powers that they are conferred not merely as the privilège of the 
récipient to be used at its discrétion, but as a quasi trust to be exer- 
cised for the benefit of the public as well. Consequently any contract 
of a corporation by which it disables itself from performing its duties to 
the public, or subordinates to its private interests the rights and con- 
veniences which it impliedly undertakes to secure to the community, is 
beyond the lawful power of the corporation. Such a contract is con- 
trary to public policy, and is invalid on that ground also. The concrète 
inquiry in the présent case is whether the necessary tendency of the 
contract was to disable the défendant from performing its obligations 
to the public by depriving shippers of milk of some of the rights or 
privilèges to which they were entitled at the hands of a railway carrier. 
If it did not hâve that tendency, it could not operate to restrain trade ; 
and if it did not contravene some statutory prohibition, it was in ail 
respects a legitimate corporate act. 

The contract doubtless contemplated such a business relation and ar- 
rangement between the parties as followed its exécution. Its purpose, 
so far as the défendant was concerned, was to enable the défendant 
to acquire a trafïic which would bave to be created, and which could 
not be satisfactorily built up and developed by the ordinary agencies 
of the défendant, and which the défendant conceived required the co- 
opération of Westcott. The peculiar conditions of the undertaking 
necessitated risks and responsibilities which the défendant was un- 
willing to assume, and the traffic could not be successfully developed 
and retained unless it was conducted with such a just regard to the in- 
terests of shippers as to be advantageous to them as well as to the de- 
fendant. In order to obtain this traffic without investing its own re- 
sources, and to carry it on with a minimum of inconvenience, expense, 
and risk to itself, the défendant saw fit to engage Westcott, and to put 
him in practically exclusive charge of the whole undertaking, upon terms 
and conditions which would be likely to be mutually advantageous to 
both parties. AU this was in furtherance of its own business ; and the ré- 
munération Westcott was to receive, and the duration of the arrange- 
ment, were matters which concerned none but the parties to the agree- 
ment and which they were at liberty to settle between themselves. It 
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cannot be questioncd that railroad companies may lawfully makc ail 
necessary arrangements for increasing their own business and for ex- 
peditiouslv and economically carrying it on. United States v. D. L. & 
W. R. R. Ce. (C. C.) 40 Fed.' 101 ; Barney v. Steamboat Ce, 67 
N. Y. 301, 23 Am. Rep. 115. It is certainly compétent for a railroad 
Company to employ a traffic manager, and give him exclusive charge 
of that branch of the business to which his duty relates, and to con- 
tract with him for a specified period of service, and pay him a commis- 
sion by way of compensation. It is likevvise compétent for a railroad 
Company, in the absence of any législative prohibition, to make an 
agreement with the producer or shipper of a particular class of ship- 
ments, for good and sufïîcient reasons to carry them on any terms 
which the company may deem reasonable. Fitchburg R. R. Co. v. 
Gage, 12 Gray (Mass.) 393. As was said by the Suprême Court of 
Ohio in a case where the contract was to carry for a manufacturer at 
a fixed rate for a term of 10 years : 

"We hâve a right to assume that the contract was to the mutual advantage 
of both parties, that it was made In good faith, and that its performance for 
the whole term would not hâve been injurions to the Interests of the stock- 
holders, or in any way suspend or abrid?e the powers conferred on the cor- 
poration to discharge the duties owed to the public as a common carrier for 
ail on equal terms." Railroad Co. y. Furuace Co., 37 Ohio St. 321, 41 Am. Rep. 
509. 

The contract treats Westcott, not only as the manager of the de- 
fendant in developing and conducting its milk traffic, but aiso as a 
représentative of the shippers who was entitled to hâve every reason- 
able accommodation afiforded to them and to himeslf in aid of the de- 
fendant's covenants to facilitate the traffic. It has but two features 
which are open to criticism as tending to deprive shippers of some of 
their rights and privilèges, or to favor Westcott at their expense. The 
provision that Westcott will charge for the transportation of milk rates 
not in excess of those charged by compétitive railroads for similar 
service suggests that he is to be permitted to fix the rates subject to 
that restriction. If he could fix the rates solely as his own interests 
might dictate, it would be open to him to make rates prejudicial to 
the traffic or to particular shippers. But the limitation itself provides 
an ample protection against such an abuse of his authority, as no ship- 
per would bave just cause to complain unless his rates were in excess 
of the common standard for similar services. The contract does not 
in terms authorize Westcott to fix the rates, and may fairly be con- 
strued as intended to give him the usual authority of a manager to do 
so in first instance, and subject to revision by the company. The con- 
struction placed upon it by the acts of the parties themselves négatives 
the inference that it was intended to delegate the ultimate power to 
Westcott, as from the inception of the arrangement the rates were al- 
ways fixed by the défendant. Where the terms of a contract are 
equivocal the practical construction given to it by the parties them- 
selves is very persuasive of its real meaning. The other provision 
open to criticism is that which gives to Westcott the exclusive privi- 
lège of transportation. But this provision also is carefully qualified 
so that it may not be construed as encroaching upon the légal duty of 
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the défendant to other shippers. There seems to be no fair reason 
to infer that the qualifying terms of this provision were artfully em- 
ployed to mask the purpose of the parties to give Westcott a monopoly 
of the mille traffic. None was actually ever given to him. It may 
be read as an amplification of the preceding part of the covenant by 
which the défendant obligates itself not to permit anything to be done 
on the part of its agents or servants which will interfère with West- 
cott's conduct of the business. The ingenuity of counsel for the plain- 
tiff in error has been strenuously exerted in the effort to provert a 
contract which is capable of an innocent meaning into one which was 
devised to effect iniquitous ends by devions means by their own client. 
The fundamental rule is that a contract will be construed, if possible, 
as being made for a légal rather than for an illégal purpose. Hobbs 
V. McLean, 117 U. S.'5G9, 6 Sup. Ct. 870, 29 L. Ed. 940; United 
States V. Railroad Co., 118 U. S. 235, 6 Sup. Ct. 1038, 30 L.Ed. 173. 
Its application certainly sliould not be relaxed when a vicions con- 
struction is sought for by the party who has made the contract; and 
especially in a case like this where it appears that at least three other 
railway corporations had enterd into similar contracts. Looking at ail 
its provisions, the contract is one which is not obnoxious to any just 
criticism. It is analogous in some respects to that which was before 
the court in Chicago, etc.. R. R. Co. v. Pullman Car Co., 139 U. S. 79, 
11 Sup. Ct. 490, 35 L. Ed. 97, where it was alleged that the agree- 
ment sued on was void as against public policy because of the exclu- 
sive rights given to the plaintiff for the terni of 15 years in respect to 
drawing room and sleeping cars furnished by plaintiff to the défend- 
ant, supplemented by the stipulation that the défendant would not 
contract with any other party to run that class of cars over its road 
during the period of 15 years. The court said : 

"The défendant was under a duty, arising from the publie nature of its em- 
ployment, to furnish for the use of passensers on its Unes such aeeonunoda- 
tions as were roasonal)Iy reciuired i)y the existin^ eonditions of tlie passenger 
traiHe. Its duty, as a carrier of passengers, was to make suitable provision 
for their eomfort and safety. Instead of furnisliing its own drawing rooui and 
sleeping cars, as it miglit hâve done, it employed the plaintiff, whose spécial 
business it was to provide cars of that chara<!ter, to supply as many as were 
necessary to nieet the recjiiirenients of travel. It tlins used the instrumentality 
of anotiier corporation in order that it inight ])roi)erly discharge its duty to 
the public. So long as the defeudant's Unes were supplied with the requisite 
number of drawing rooni and sleeping cars, it was a matter of indifférence to 
the public who owned theni. * * * We are of opinion that public policy 
did not forbid the railroad conipany froni enijjloying the Pullman Southern 
Car Company to supply drawing room and sleeping cars to be used by its 
passengers. and, as a means to induce the pliiintiff to perform this j)ublic 
servi(:e and to incur the ex])ense and hazard incid(!nt tliereto, from giving it 
an exclusive riglit to furnish cars for that puniose. « « * xhe suggestion 
tluit the agreement is void, upon grounds of piililic policy, or because it is in 
gênerai restraint of trade, caunot for the reasons statod, be sustained." 

The contention that the contract was void by the act of Congress 
(Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]) 
to "protect trade and commerce against unlawful restraints and 
monopolies," may be briefly disposed of. The contract undoubted- 
]y operated upon Interstate commerce as well as upon Interstate 
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traffic; but if the views which we hâve expressed are correct as to 
its meaning and effect, it did not hâve any tendency to create a 
monopoly, or évidence any conspiracy in restraint of trade. It 
could only operate in restraint of trade by permittino; Westcott to 
charge such extortionate rates to milk shippers as would discourage 
shippers ; and this it did not permit or contemplate. 

The contention that the contract contravened the provisions of 
the interstate commerce act may Ukewise be brieiîy disposed of. 
The argument for the plaintiff in errer is tliat the contract is ob- 
noxious to section 3 of that act (Act Feb. 4, 1887, c. 104, 24 Stat. 
380 [U. S. Comp. St. 1901, p. 3155]) because it gave an undue and 
unreasonable préférence to Westcott in the business of transport- 
ing milk. That act deals vi'ith the efïects or results of contracts, and 
has no opération directly upon the contracts themselves ; but as- 
suming that the .contract is void if the contention that it gave an 
undue and unreasonable préférence is sound, the case is not one 
where any such préférence was given. The wrong prohibited by 
the section is a discrimination between shippers. It was designed 
to compel every carrier to give ec|ual rights to ail shippers over 
its own road, and to forbid it by any device to enforce higher 
charges against one than anothcr. Wight v. United States, 167 U. 
S. 516, 17 Sup. Ct. 822, 42 L. Ed. 258. The mère circumstance 
that there is, in a given case, a préférence or advantage, does not 
of itself show that such préférence or advantage is undue or un- 
reasonable within the meaning of the act. Texas & Pacific R. R. 
Co. V. Interstate Commerce Com., 102 U. S. 219, 220, 16 Sup. Ct. 
666, 40 L. Ed. 940. To come within the inhibition of the act "the 
positions of the respective persons or classes between whom dif- 
férences in charges are made, must be compared with each other, 
and there must be found to exist substantial identity of situation 
and service, accompanied by irregularity and partiality resulting 
in undue advantage to one, or undue disadvantage to the other." 
Interstate Commerce Com. v. B. & O. R. R., 145 U. S. 263, 282. 12 
Sup. Ct. 844, 36 L. Ed. 699. Subject to the two leading prohibi- 
tions that their charges shall not be unjust and unreasonable, and 
that they shall not unjustly discriminate so as to give undue préf- 
érence or disadvantage to persons or traffic similarly circumstanced, 
the interstate commerce act "leaves common carriers as they were 
at the common law, free to make spécial rates looking to the in- 
crease of their business, to classify their traffic, to adjust and ap- 
portion their rates so as to meet the necessities of commerce andtheir 
own situation and relation to it, and generally to manage their im- 
portant interests upon the same principles which are regarded as 
sound and adopted in other trades and pursuits." Interstate 
Commerce Com. v. Alabama Mid. R. R. Co., 74 Fcd. 715, 21 C. C. 
A. 51, 41 U. S. App. 453; Id., 168 U. S. 144, 173, 18 Sup. Ct. 45, 
42 E. Ed. 414. 

The privilèges accorded to Westcott were only those which were 
incident to the anomalous relations existing between him and the 
défendant created by the contract. It is quite inconccivable that 



64 147 TEDERAL EEPOKTEU. 

there were or could hâve been any shippers of milk wlio would 
hâve been wilhng or able to undertake his duties and responsibili- 
ties. In considération of his assumption of pecuhar obhgations 
and hazards, the défendant gave him exceptional privilèges apper- 
taining to his relation as a manager of the traffic; this was not 
an vmdue and unreasonable préférence. 

The assignments of error which hâve been considered are the 
only ones which bave been argued at the bar or on the brief of 
counsel. The répudiation of the contract was without any justifi- 
cation, for even if the contracts with the New York Central Rail- 
road Company were theoretically compétitive, they had been con- 
sented to by the officers of the défendant. The répudiation, as has 
been said, was announced when the contract had nearly expired, 
and when the défendant would shortly bave secured exclusivel}' 
for itself ail the profits of the valuable traffic built up by Westcott. 
It was repudiated for sordid motives, and with an arrogance born 
of the scorn of conséquences. The appropriation of Westcott's 
percentage of the money, wdiich the défendant had actually collected 
for him, was morally no better than larceny. Although Tr-'esdale 
was primarily responsible for this conduct, and the directors of the 
défendant ma\' not bave been pcrsonally cognizant of it, they can- 
not escape their share of the moral responsibility which ensues 
from endeavoring to establish the défenses interposed in the earlier 
action and in this action. It is conduct like Truesdale's, by those 
who manage the affairs of great corporations, that has aroused the 
spirit of resentment in the public mind which is so intense today, 
and which is not unlikely to resuit in législation, and in municipal 
interférence, which will bring serious loss upon stockholders. 

We find no error in the rulings of the court bclow, and the judg- 
ment is accordingly affirmed. 

LACOMBE, Circuit Judge. I am îndividually of the opinion 
that the contract of 1898 with the N. Y. Central Railroad was a 
breach of the plaintifif's contract with the défendant, because it was 
calculated to expose the Delaware, Lackawanna & Western R. R. 
to a compétition which would operate to reduce the amount of its 
milk traffic. But that question is no longer open hère. I concur in 
the finding that the évidence clearly shows that the defendant's officers 
knew of this contract and did not disapprove it, and in the conclusion 
that the prior judgment has conclusively established the proposition 
that neither such contract nor its carrying out is a breach available in 
défense. As to the second Delav.-are & Htidson contract, which I am 
fully convinced was a competing contract, the circumstance that 
both parties to it agrecd that it should not go into efïect until after 
the termination of the contract in suit, which agreement was strictiy 
adhered to, in my opinion, éliminâtes it from considération as a breach. 

As to the other défenses I concur in Judge Wallace's opinion, and 
therefore concur in voting to affirm. 
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CRICHFIELD v. JTJLTA. 

(Cirruit Court of Appe;ils, Second Circuit. June 10, lOOG.) 

No. 229. 

1. CONTRACTS — CO.N'STRnCTTON — rKEFOEMANCE. 

Wiiere plaiutiff agrecd to use liis best end^r.ynrs to sccure concessions 
from tlie goverument of Venezuela to autliorize tlie renioval of asplialt 
Irom a mine in ttiat country, wbich plaint! ff ai;reecl to obtain for dé- 
fendant, tlie contract was porformed ijy plaintitï procuring an assigninent 
to défendant of a concession from tbe goveruiiient to tbe vendor of the 
mine. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, §| 
1249-1280.] 

2. Same — Actions — Evidence. 

Wliere, in considération of plaintilï's endeavors to procure an asplialt 
mine for défendant, tlie latter agreed to pay plaintiff .$.",000 cash and 
preferred stock in a corporation to be organixed to operate tbe mine of 
tbe par value of .$100,000, and tbereafter défendant participated in tbe 
organization of tbe corporation and turned over the mine to it in re- 
turn for stock, furnisbing tbe only propert.y whicb the corporation had, 
évidence tbat sucb corporation was organisîed with a capital stock of 
$50,000, wbieh was afterwards increased. and tbat a portion of tlie stock 
was issued for the property in varions concessions connoctcd therewith, 
etc., was not objectionable for failure of proof tbat such was the 
corporation contracted to be formed. 

3. Damages — Breach of Contract — Uncertainty. 

Wbere défendant agreed to pay plaintiff $5.000 and a portion of the 
preferred stock of a corporation to be oi'ganized to exploit an asplialt 
mine in considération of plaintiff's services, and the plaintiff performed 
bis part of the contract, and tbe corporation, b.y working tbe mine, bad 
received and was receiving large amounts of valuable asphalt, plaintiff 
was not precluded from recovering the value of tbe stock contracted' to 
be issued because of uncertainty as to its value, for tbe reason tbat 
défendant purposely refrained from issuing preferred stock so tbat 
there was no market value therefor. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Damages, § 5.] 

4. Same. — Détermination. 

Where défendant, in considération of plaintiff's services, agreed to pay 
him $5,000 and certain preferred stock in a corporation to be formed, 
but, after forming the corporation défendant purposely refrained from 
issuing such preferred stock, plaintiff was entitled to recover an amount 
equal to the value of such stock, if issued, to be deternilned with 
référence to the value of the corporation's assets and activities. 

[Ed. Note. — For cases In point, see vol. 15, Cent. Dig. Damages, §§ 285- 
289.] 

B. Error, Writ of — Rulings on Evidence — Préjudice. 

Where there was évidence, unobjected to, showing tbat défendant 
actually took part in the formation of a corporation to exploit a partic- 
ular asphalt mine, défendant was not prejudiced by the admJeaion of 
copies of telegrams offered for the same purpose. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
§§ 4161-4170.] 

In Error to the Circuit Court of the United States for the Southern 
District of New Yorli. 
See 137 Fed. 969. 
147 F.— 5 
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Writ of error by défendant In the court below to review judginpiit for 
plaintlff entered upon the verdict of a jury in tlie United States Circuit Court 
for the Southern District of New York. 

Iv. Laflin Kellogg, for plaintiff in error. 
W. B. Crisp, for défendant in error. 

Before TOWNSEND and COXE, Circuit Judges, and PLATT, 
District Judge. 

TOWNSEND, Circuit Judge. This action was brought to recover 
$100,000, for damages for breach of contract. The material récitals in 
the said contract are summarized by the court in its charge to the jury 
as follovvs: 

"The contract was entored into in the city of Mexico. It contains a ré- 
cital thiit the pluintifï ropresented that he liuew of tlie location of certain 
large and valuable asphalt deposits in Venezuela ; that he believed them 
to contain more than 2,000.000 tons of crude asphalt, of a good quality for 
paving purposes, and that to the best of hls knowledge and belief a con- 
cession could be obtained from the government of Venezuela, and also from 
the owners of the lands on whlch said deposits are located, authorizing the 
mining and exporting of asphalt therefrom on favorable tenus, and further 
recited that 'the said George W. Crichfleld, beiug engaged in the asphalt 
paving business, is desirous of securing the ownership and control of an 
asphalt deposit of the magnitude and character described by the party of 
the second part.' " 

In thèse circumstances, the parties agreed to visit said location. The 
plaintiff agreed to — 

"Use bis best endeavor to secure concessions in favor of George W. Crich- 
fleld, granting the exclusive right to mine and ship said asphalt on reasou- 
able and équitable terms satisfactory to the said Crichfleld." 

And the défendant agreed as foUows : 

"In the event of obtaining of the said concessions in favor of the said 
Crichfleld, and the acceptance of the same by him. the said Crichfleld agrées 
that he will pay In cash, United States currency, unto the said John P. 
Julia the sum of five thousand dollars ($5,000), and will also guaranty to 
organlze a Corporation to handle said deposits, and will issue to said Julia 
preferred stock therein, guarantied to pay six per cent, dividend, gold. an- 
nually. to a par value of one hundred thousand, said stock to be issued within 
six months after the date of such concession." 

The exceptions challenge the action of the court in the admission 
and exclusion of certain testimony, and in its charge to the jury and in 
certain refusais to charge, and especially in the refusai of the court to 
direct a verdict for défendant or for nominal damages only. 

The first exception argued is that the court should hâve directed 
a verdict for the défendant because the plaintiff never secured such 
concessions as were called for by the contract. On this point the court 
charged the jury as follovvs: 

"The défendant bas contended hère that this third clause should be con- 
strued as calllng for the iDrocuring of a concession directly from the govern- 
ment to him. I do not so read the contract, and I iustruct you that it is not 
susceptible of such an interprétation, or ratber, is not to be conflned to such 
an interprétation. What is contemplated should be obtained was what in 
ordinary parlance we spoak of as a mine. That means a certain part of the 
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soil, a certain part of the earth's surface. In which there are minerai de- 

posits, and in which a person obtains, not only a full right of ownershlp 
so far as the soil is concernéd, but also the right to remove the minerais 
from the soil and to export them and do what lie pleases with them. The 
ownership cornes in one way and the right to remove the minerai cornes in 
another way. The right to remove the minerai is called a concession, and 
so far as the évidence shows, the government did malce a concession in re- 
gard to this very Inciarte mine ; made the concession to Guiiman, wlio, when 
he sold the title to the mine the title to the renl estate in which the mine 
was located, at the same time sold and conveyed ail his right, title and in- 
terest in the concession which he had received from the government, and it 
is under such concession that the mine has been worked. Therefore, however 
the concession was obtained, whether directly from the government or by 
transfer from some one who has already obtained tlie concession from the 
government to himself, in his own name, was immaterial. The material 
point is that after inspection of the deposits Crichfield was to he satisfled 
that they contained the quantity indicated. and that their location was 
satisfaetory, permitting mining and exportation without extraordinary ex- 
pense, and that it eould be shipped on reasouable terms." 

This exception is not well taken. Ail that the plaintifif agreed to do 
appears from the portions of the agreement quoted above. He was "to 
use his best endeavor to secure concessions," etc. The vendor of the 
mine procured a concession from the government giving him the ex- 
clusive right to take said asphalt from the mine in question; its title 
was examined by defendant's attorney and was transferred to the 
défendant ; the transfer was approved by the government, and défend- 
ant expressed himself as satisfied with the title and concession. 
Thèse facts showed a substantial and complète fulfiillment of the terms 
of the contract, and the jury, under appropriate instructions, found in 
favor of the plaintifï. The trial court, against the exception of défend- 
ant, received évidence as to the formation of the company which was 
organized and took the mine in question, to the effect that said company 
was organized with a capital stock of $50,000, which was afterwards 
increased to $1,000,000, of common stock, at a par value of $100 a 
share; that $300,000 of this stock was left in the treasury, and that 
$700,000 thereof was issued for the property and varions concessions 
connected therewith; and that there were no other mines and deposits, 
and that the only property for which the $700,000 was issued was 
the mine and the railroad concession. It is argued that this évidence 
was inadmissible, because it did not appear that this company was the 
one organized by the défendant pursuant to the terms of the agree- 
ment, or that he was even an organizer or director of the company, or 
had any voice in its organization or as to the amount or kind of stock 
to be issued. The évidence shows that the défendant so far partici- 
pated in the organization of the company that he turned over the prop- 
erty in question to the company in return for the shares of stock 
of the company, and thereby furnished, so far as appears, the only 
property which the company had, and which made it a substantial 
corporation. In thèse circumstances, the court was justifîed in sub- 
mitting the évidence to the jury, and the jury were justified in their 
finding thereon, that this was the company organized by the défend- 
ant under the agreement. 
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The other exception to the admission of évidence, that it failed to 
slaow that any preferred stock was issued, and that, tlierefore, the jury 
were allov/ed to speculate as to the value of tlie preferred stoclc, tlie 
issuance of wliich was provided for by the agreement, may be con- 
sidered in connection with the exceptions to the refusai of the court 
to direct the jury that the plaintiff was not entitled to substantial 
damages, on tlie ground that the contract was too indefinite and un- 
ccrtain to warrant a recovery for more than nominal damages and 
that the proof was insufficient to sustain a finding for substantial 
damages. 

Upon this branch of the case the court charged the jury as follow^ • 

"As a matter of fact, the conipaiiy was orgmiized and tlie eoinpany did 
issue stock ; and by tliat same company the Ineiarte propei-ty was taken 
on, and the railroad concession was taken, and tlie property was improved 
in varions ways, in the buildings and flxtures of ail kluds, boats and what 
not. If that company had provided for preferred stock, and had issued it 
and it had gone upon the market and had l)een dealt in, of course you would 
hâve a very convenient method of aseertaiuins what that preferred stock 
was worth. But no preferred stock was provided for in the organisation 
of that company, none was issued, and noue ever has been issued ; therefore, 
what you bave to do, if you can, is to détermine what was, at tlie finie that 
that preferred stock should hâve been turned over, its fair and reasonahle 
value if it existed. Even although no preferred stock was issued, if tliis 
common stock had been put upon the market, and bought and sold, you 
migbt bave something very tangible to euable ,you to reach some sort of an 
opinion as to wliat would hâve been the value of 1,000 shares of preferred 
stock, superior to the eonimou stock. But tbere bad been no sale, no 
transaction, no dealings in the stock, so far as we Imow ; and the prob- 
lem which you bave before you is an extremely difiicnilt one, 1 must concède, 
and I think you will agrée with. One hundred thousand dollars worth of 
preferred stock does not necessarily mean $100,000. You are business men 
enougb to know that ; that there is preferred stock of old and established 
companies, which hâve been going on for years and bave Iieen making con- 
sidérable money, that is not worth par. And with regard to new companies, it 
is within your knowledge that tlie face value of stock, whether it is common 
or preferred, does rarel.y import that thnt is its real value. Âll that was 
promised to the plaintiff was, not $100,000 in money, but 6 per cent, pre- 
ferred stock of the company, which should be organized to opcrate this par- 
ticular property. 

"Anotber way of approacliing this sub.iect is to see what property there 
is. So far as appears, ail the property tliat the company has ever owned 
consisted of this mine, Ineiarte, and the railroad concession, the railroad 
that it has built, the improvements on the property and the plant that it has 
made down there, the improvements that it bas put in the way of equip- 
ment, and so forth. If ail that there was to be issued was $100,000 of pre- 
ferred stock, and you could flud ont, reasonably and satisfactorily to your- 
selves as to what the value of ail the propertj'- of the company was, then 
perhaps you might be able to make a calculation which would satisfy your 
own minds that you were maiving a fair and reasonable appraisement of this 
$100,000 worth of preferred stock. But, unfortunately for that method of 
prooeeding, this contract does not contain restrictions with regard to that 
preferred stock whicli would enable you to adopt that method. It en- 
gages that the plaintiff in the event of the carrying ont of the contract, 
should hâve $100,000 of the preferred stock, but tbere is no promise or 
guaranty as to whetlier the total preferred stock of the company shall be 
$100,000 or $1,000,000. Moreover, there is no restriction in this contract as 
to whetlier or not the company which is to issue the $100,000 oi: ])referred 
stock to Julia, and to otliers if neoessary, sliall <iot issue bonds. Of course, 
you as business uicn are perfectly aware that $100,000 of preferred stock. 
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vvhen that is the total issue of preferred stock, is worth much more, whea 
it is bottomed on pi'operty wortli any given aniount tlian if tlie total issue 
of preferred stock is $1.000,000. You know i)erfe<-tly well that if you hâve 
a certain i)ropcrty, wliich is the total property of the coJupany, and 
you hâve common aud preferred stock out against it, the value of the pre- 
ferred stock would be oue thius if tliere were no bonds at ail outstanding 
and that the value of the preferred stock would be a diiïerent thing if there 
wer(! bonds ; and it is perfectly possible that bonds may be out which are 
suj)erior to the preferred stock to au auiount so large as to reduce the pre- 
ferred stock practically to uothins at ail. 

"As I to!d you bcfore, the l)nrdon of proof hère is upon the plaintiff, and 
he nmst satisiy you on each branch of the case. He is under obligation to 
furuish you with satisfaetory testimony from which you can détermine the 
damages, not as a niere matter of blind guess work, but by a process of rea- 
soniug and examination which will enable you to satisfy your minds, as in- 
telligent business nien. that you are reaehing a fair and proper conclusion 
upon the évidence. * * * 

"Ail the property that we bave any évidence of is that in Venezuela, this 
mine and railroad concession, and the railroad that was built and the im- 
provements that were made, and the improvements in equipment and plant. 
The total amount of bonds that were issued is $500,000. It makes no différ- 
ence in regard to the common stock whether it was issued to a large amount 
or a small aniount, because that would not affect the value of preferred 
stock. If the preferred stock had been issued, that would be superior to the 
common stock. If the ofHcers of the company chose to violate the laws of 
New Jersey by issuing common stock to the value of $700,000 when the 
property was not really worth $700,000, or was not worth anything at al!, 
that has no bearing on the plaintiff 's claim hère. ïhe only question bore 
for you is, bave you such évidence hère that you as intelligent business men 
can say that. six months after the date of that concession, $100,000 o'' the 
preferred stock of that company, if issued to Julia, would hâve been worth 
so much money. You must reach such resuit, not by blind guessing, but 
by somo process of reasoning." 

B}' this fair and accurate statement the court fully presented to the 
jury the situation, as disclosed by the évidence, the issue between the 
parties, the évidence upon which the claim for substantial damages was 
predicated, the difficuhies in tlie way of an ascertainment of actual 
damage, and, suggesting to them the limitations upon their right to 
proceed upon unwarranted assumptions as to values, warned them 
against awarding spéculative damages. No exception was taken to 
the statements as to the évidence, none could hâve been successfully 
maintained. The single exception, and the one which, in connection 
with the exception to the refusai to direct a verdict for nominal dam- 
ages, properly raises the only substantial question in the case, was 
taken to the following statement to the jury: 

"What you bave to do is to eonsider wliat was, at the time of the trans- 
fer, the value that that preferred stock should bave had." 

After the entry of the verdict the court entertained a motion for a 
new trial, and in denying said motion wrote a mémorandum, in which 
it stated the grounds upon which, in its judgment, the jury were justi- 
fied in their finding of substantial damages. A portion of said mémo- 
randum is as follows: 

"The only point, therefore. which will now be discussed. is whether, eon- 
ceding that the .lury were ))roi)erly instructed to find substantial damages 
upon the testimony, their verdict is excessive. The probleni submitted to 
them was 'what would 1,000 shares of 6 per cent, preferred stock of this 
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Company hâve been worth on the day the plaintiff was entitled to reeeive 
it?' Défendant contends tliat no intelligent answer can be given to that 
question; that it is pure guessworlj; to name any sum. Incldentally it awy 
be remarked tliat this contention, if sound, vvill secure a reversai upon the 
exceptions to the charge. But in addition it seeins to the court that there 
vvere sufficient factors proved to warrant an intelligent déduction. Ilad the 
preferred stocli been issued, it would bave ranked below the ifûOO.OOO of 
bonds ; but that 5:500,000 was ail put into the property, in building railroads 
and wharves, putting up bouses and plant, huying machinery, boats, etc. 
Since the asphalt deposit, when developed, turued out to be a valuable one, 
and the company a going concern, there is no reason to infer that the pro- 
ceeds of the bonds was lost or seriously depreciatcd when invested there. 
Oia the contrary, the bringing together of ail thèse materials in a place 
where their use could earn nioney presumably made their aggregate value 
higher than the total separate values of the units composing the plant. The 
jury were fairly warranted in concluding that the improvements put upon 
the property were of sufficient value to ineet the prier lien of the $500,000 
bonds. Besides the improvements. there was the original deposit of asphalt, 
with the concessions which gave the right to mine and export it ; and be- 
sides the bonds, tliere was tho issue of $700,000 of commou stoclî. One wit- 
ness testified that the stock was given out as a bonus to purchasers of bonds. 
Tlie secretary of the company testified that it was issued for the property ; 
i. e., tlie asphalt deposit and concessions. Whether the issue of cominon 
stock was large or smali, it would rank below preferred stock, whicli iattor, 
after the bonds were piovided for, would take ail the balance of the property 
np to the exteot of preferred stock issued. The évidence sliowed tliat in 
three years 30,000 tons of asphalt were removed, and sold hère at .$20 to !f25 
a ton. Of course, there were large sums to be deducted from that selling 
price for expenses of production, freiglit, etc. ; but it was a perfectl.v f air 
infcrence that there was money in the Imsinoss, or it would not bave been 
continued for so long. There was évidence, too, from wliich the jury were 
warranted in finding that the total deposit was 200,000 tons, llnder thèse 
circumstances. it is not an unreasonable déduction that the Inciarte mine it- 
self, exclusive of the improvements, was wortb not merely tbe 100,000 boli- 
vars which were paid for it, but at least $100,000 over and above the sum 
which was spent upon the improvements. Undoubtedly this resuit is 
reached largely b,v inference from facts proven, and niay fairly be de- 
scribed as in one sensé spéculative, but it is not more so than many verdicts 
which hâve been sustained; and if it be assunicd that there was no error in 
allowing tbe jiiry to figure out substantial danniges from the testiniony, tbe 
$75.000 tliey agreed upon was well witbin the limit which such testiniony 
indicated." 

It is claimed that the verdict was spéculative, in that it determined 
what would hâve been the value of the one thousand shares of 6 per 
cent, preferred stock agreed to be paid, when no preferred stock was 
ever issued, when no value was shown for the common stock which 
was issued, and when the contract failed to provide what amount of 
preferred stock should be issued, or whether it should be subject to an 
issue of bonds. Damages are spéculative when the probability that a 
circumstance will exist as an élément for compensation becomes con- 
jectural. Anderson's Dictionary of Law. The term "spécula- 
tive damages" is usually applied in cases of breach of contract 
where money is sought for loss of unccrtain or remote profits not 
within the understanding of the parties, or where there is un- 
certainty as to whether the party has been in fact damaged, or 
whether the damages resuit from the act of the other party, or where 
they are wholly uncertain in measure or extent. Anvil Mining Co. v. 
Humble, 153 U. S. 540, 14 Sup. Ct. 876, 38 L. Ed. 814; S American 
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& English Encyclopœdia of Law (2d Ed.) 609. The rule against the 
recovery of uncertain damages has been generally directed against 
uncertainty as to cause radier than uncertainty as to measure or ex- 
tent; that is, if it is uncertain whether the defendant's act caused any 
damage, or whether the damage proved flowed from the defendant's 
act, there may be no recovery of such uncertain damages; whereas 
uncertainty which aflfects merely the measure or extent of the in- 
jurv suffered does not bar a recovery. 8 American & English Ency- 
clopa;dia of Law (2d Ed.) 614; Taylor v. Bradlev, 39 N. Y. 129, 
100 Am. Dec. 415; Wakeman v. Wheeler & Wilson Mfg. Co., 101 
N. Y. 205, 4 N. E. 264, 54 Am. Rep. 676 ; Bluegrass Cordage Co. v. 
Luthy & Co., 98 Ky. 583, 33 S._W. 835. We hâve frequently had 
occasion to consider this question in this circuit, and hâve approved the 
rule that mère uncertainty as to amount would not preclude recovery 
in actions to recover compensation for breach of contract to sell or 
manufacture, or for failure to deliver property which has no recog- 
nized market value, and that the party who has wrongfully broken 
a contract should not be permitted to reap advantage from his own 
wrong by insisting on proof which, by reason of his breach, is unob- 
tainable. In re Stern, 116 Fed. 604, 54 C. C. A. 60; Allen v. Field, 130 
Fed. 641, 65 C. C. A. 19. 

This rule is peculiarly applicable to the case at bar. Hère, the fînd- 
ing of the jury establishes that the plaintifï fulfîlled his contract, the 
évidence shows that a corporation was formed, that the défendant 
turned over to it the mine and concessions obtained by plaintifï for 
which it issued bonds and common stock, that the corporation was 
working the mine, had received large amounts of asphalt therefrom, 
and had a large amount still on hand. The évidence justified a find- 
ing that the défendant had reaped a substantial benefit from the ser- 
vices rendered by plaintifï under said contract, and had so far complied 
with his guaranty as to cause a corporation to be organized to handle 
said property. The sole défense now interposed to the payment of any- 
thing except nominal damages is the technical and inéquitable one, 
that as the company was so organized as not to provide for the issuance 
of any preferred stock, the défendant is relieved from ail liability under 
the contract, because having by his own act deprived the plaintifï of 
the means of accurately showing what would be the value of such 
stock, the law will not permit the plaintifï to resort to the best évidence 
obtainable as to such value, provided such évidence is spéculative in 
the sensé of being incomplète or uncertain. 

It is argued that, in order to fix the value of the preferred stock 
which plaintifï was to receive, the contract must bave contained a pro- 
vision defining the amount of preferred stock to be issued, and that, 
in the absence of a provision as to whether it was or was not to be sub- 
ject to a bond issue, its value was utterly unascertainable. But 
we think, in the absence of any words or définition of limitation, that 
the use of the term "preferred stock," in connection with defendant's 
guaranty of interest, may fairly be taken to indicate stock whose par 
value is to be based upon the actual value of the property it represents, 
and not upon any fîctitious or spéculative value. If the stock were 
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so affectée! by a bonded indebtedness as not to Iiave a substantial value 
representing a par value it would be a preferred stock merely in narne, 
and would not represent the understanding of tlie parties as evidenced 
by the agreement and the defendant's guaranty. It is furthcr argued 
that the guaranty that the stock woiild "pay G per cent, dividend, gold, 
annually," in no way formed a basis for establishing its value, because, 
inter alia, if no dividends were earned, none could be demanded by 
the owner of the preferred stock, notwithstanding the guaranty. If 
this be so, it supports the presumption that the preferred stock was to 
be of substantial value, as suggested above, because if it wcre not of 
a substantial value, such as the par value, so that dividends might be 
earned, the owner of the preferred stock would receive nothing in re- 
turn for his services. We must assume that the plaintifF would not 
hâve agreed to take worthless or nondividend paying preferred stock. 

We bave examined the cases cited by défendant in support of the 
proposition that the damages were too uncertain to form the basis 
of a substantial recovery. Most of them relate to alleged losses of 
prospective profits in business ventures or to claims asserted where 
there was no compétent évidence of actual damage. Thus in Trov 
Laundry Machinery Co. v. Dolph, 138 U. S. 617, 11 Sup. Ct. 413. 
34 L. Ed. 1083, the damages which the court disapproved were claimed 
for loss of profits undcr a stipulation which the court found v/as only 
a subordinate and indefinite provision and not involved in the main 
purpose of the contract. In Watts v. Weston, 62 Fed. 136, 10 C. C. 
A. 302, there was no évidence as to damages because, while the parties 
had provided that a priée should be mutually agreed upon from month 
to month, they had failed to make any furthcr agreement as to what 
said price should be, or to provide anv other means for its ascertain- 
ment. In City of Memphis v. Brown, 20 Wall. (U. S.) 289, S2 L. Ed. 
264, the évidence offered rested upon the mère opinion of witnesses 
as to value based upon supposed conditions wdiich never existed and 
were not contemplated by the parties. Reed v. McConnell, 101 N. Y. 
370, 4 N. E. 718, was a case of attempt to prove, by opinions of witness- 
es, damages under a contract for future profits. In The Conqueror, 
16B U. S. 110, 17 Sup. Ct. 510, 41 L- Ed. 937, the court sanctioned évi- 
dence such as was allowed in this case, by saying that in the absence 
of market value the value of the use of the property during détention 
was a proper basis for estimating damages, and that the books of the 
Company showing its earnings at such a time were compétent évidence 
of its probable earnings during the time of its détention. Boston & 
Albany Railroad Company v. Ô'Reilly, 158 U. S. 334, 15 Sup. Ct. 830, 
39 L. Ed. 1006, was a case where damages were improperly allowed, 
based on the plaintifï's estimate of what his earnings had been in a 
business which he had sold out, and on his statement that he intended 
to résume a new business venture. In Warren v. Stikeman, 84 App. 
Div. 610, 82 N. Y. Supp. 1003, the plaintiff introduced évidence 
as to the par value of stock, and rested without proof of any other 
fact relative to its value. In Barnes v. Brown, 130 N. Y. 372', 29 N. 
E. 7G0, the only évidence in the case showed that the stock had no 
market value, but the court said as follows : 
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"In the présent case no facts of spécial cliaraeter relating to damages 
were alleged, iior were any establislied by tlio évidence furtber than the 
mère fact tliat tlie stoelî of tlie compaiiy bad no marlcet value. If, notwith- 
standing tbat fact, tbe stoc);: may bave bad au actual value, a différent 
«(uestion woiild bavo l)(>en preseiited, for tbe iJaintiff couUl not lie subjected 
to loss, uor could tbe défendant be ])orinitted to ])rofit by tbe fact that tlie 
stock Iiad no market value at tbe stipula Icd tiisu- for delivery. Tlieu otlier 
nieans than tbose alïorded by tlK> marlcet would l)e resorted to uuder tbe 
contra<;t. as witbin tlic coiitenijîlntion of tiie parties to ascertain tlio aniount 
roqiiisitc to full indeninity to tlie plaintiff." 

The décisions in Griggs v. Dav, 158 N. Y. 1, 52 N. E. G92, Laidlavv 
V. Sage, 158 N. Y. 73, 52 N. E."^ (ud, 44 L. R. A. 216, and Sturgis v. 
Clough, 1 Wall. (LT. S.) 26!». 1? L. Ed. r,si!, hâve no bearing on the 
question presented hère. We hâve been unable to find any case which 
supports the contention of the défendant. The gênerai rule, as stated 
by the court below, is that the plaintiff is entitled to rccover what 
would hâve been the market value of such preferred stock, if it had 
been issued. If there be no market value, then the question is as to 
what would hâve been its actual value. The question, therefore, for 
the jury to détermine hère was what would hâve been the real or in- 
trinsic value of this stock, in view of the proved assets of the cor- , 
poration, 

"If the property to be delivered bas no market value, its real value 
is to be ascertained by such éléments of value as are attainable." 3 
Sutherland on Damages, 1921. 

Where no proof is available as to whether stock has market value, 
intrinsic value, ascertained from value of corporate assets and amount 
of liabilities, may be taken as the basis for the assessment of damages. 
Redding v. Godwin, 44 Minn. 355, 46 N. W. 563 ; Industrial & General' 
Trust, Ltd. V. Tod, 180 N. Y. 215, 232, 73 N. E. 7. 

In such a case it is "perfectly compétent to resort to other modes of 
proof to establish its actual value, and this may very properly be done 
by proof of its dividend earning capacity, the value of the assets of the 
corporation. * * * jjj ^^e absence of évidence of actual sales the 
market value is presumptively the par value." Trust and Savings Ce. 
v. Home Lumber Co., 118 Mo. 447, 24 S. W. 129. 

"In the absence of better évidence the market value of ail the prop- 
erty of the Company may be shown with the view to arriving at the 
proportionate value of the shares in controversy." Hewitt v. Steele, 
118 Mo. 463, 476, 24 S. W. 440, and cases cited; Murray v. Stanton, 
99 Mass. 345. 

In Dyer v. Rich, 1 Metc. (Mass.) 180, the plaintifif entered into a 
contract with défendants whereby they agreed that, in considération 
of the transfer by him to a certain corporation of a patent owned by 
plaintiff, they would transfer to plaintifï 10 shares of the capital stock 
of said Company of the par value of $500 each, and that, thereafter, 
$80,000 should be paid in to the capital stock of the company, making 
the whole capital $100,000, and that the shares into which the stock 
was to be divided should not exceed 200, so that each share should be 
of the par value of $500. The défendants having broken the contract, 
Chief Justice Shaw stated the rule of damages as follows: 
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"As to the ruie of damages the court are of the opinion that the plaliitlff 
is entitled to recover tbe value of tlie 10 shares sucli as they would bave 
toeen worth had the full $80,000 casti capital been paid in, in addition to the 
^20.000 which was the estimated value of the patent. ïhe question for the 
jury is, what would hâve been the value of 10 shares in such a capital 
stoclc, raised for and appropriated to such a branch of manufacture, had it 
been inade up at the timc stipulated and the company ready to procced in 
good faith to operate upon such cajiital pursuant to their charter. It might 
hâve been worth soniewliat more or less than tlie par value; so muoh as It 
would hâve been worth in money we tliink the plaintiff entitled to recover." 

Hère, the évidence introduced by the plaintiff tended to show what 
the market value of the property was, for the purpose of showing 
what would hâve been the real value of the preferred stock. It was 
the duty of the défendant, if he claimed that this value was excessive, 
to introduce évidence in réduction of such value, in accordance with 
the principle applied in the leading case of Armory v. Delamerie, 1 
Strange, 505. There, the plaintifï, being a chimney sweeper's boy, 
found a jewel, and carried it to the shop of a goldsmith, who, under 
pretense of weighing it, took out the stones and returned only the 
socket, and the plaintifï sued in trover. Chief Justice Pratt said: 

"As to the value of the jewel, several of the trade were examiued to prove 
what a jewel of the finest water that vrould fit the socket would be worth; 
and the chlef justice dlrected the jury that, unless the défendant did pro- 
duce the jewel, and show it not to be of the flnest water, they should pré- 
sume the strongest against him, and make the value of the best jewels the 
measure of their damages, which they accordingly did." Uedding v. God- 
wln, supra. 

In Murray v. Stanton, 99 Mass. 345, where there was a question as 
to the value of stolen bonds and it appeared they had no market value, 
the court held that évidence was admissible to show that they belonged 
to a set of bonds secured by a mortgage on a road on which a certain 
^section had been graded and which was worth about the amount of 
said bonds. There, referring to cases where property has no market 
value, the court said as foUows: 

"In sucU cases the real value is to be ascertained from such éléments of 
ralue as are attainable. The promissory note of an indiviaual may bave no 
Biarket value. But proof of the solvency of the maker, or that the note is 
secùred on real estate, in whole or in part, would require that sorae value, 
according to the fair estimate of its probable proceeds, should be put upou 
it." 

In Industrial and General Trust, Ltd., v. Tod, supra, the défen- 
dants, who were a committee of bondholders, agreed to submit certain 
plans of organization to the bondholders, who should enter into said 
organization. The committee caused the property to be foreclosed, 
bought it themselves, and tendered to the bondholders stock in another 
company. Plaintifï thereupon brought an action for damages for 
breach of contract. There the court said as follows : 

"The measure of damages Is suggested by what the plaintiff has lost. It 
has lost Its bonds without its fault. In spite of its protest and through the 
action and négligence of the défendants, as the jury might bave fovmd. 
Those bonds no longer exist as securlties, for they are a lien upon nothing 
and are worth nothing except as vouchers, Tlie Ijonds, as bonds, are gone, 
and the plaintiff Is entitled to recover the value thereof as of the date when 
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the agreement was violated by the défendants. Siich a recovery would make 
good tli€ loss, but as the bonds hâve iiad no marliet value for yenrs, liow is 
the loss to be admeasured? The common law will not hait or surrender be- 
eause the situation is novel, and the ordinary inethods of proving values 
are not available, but will resort to some practical means that will be just 
to both parties. The bonds were worth soinething, as was showu by the 
sale wiien the défendants made the only bid for the property covered 
thereby and bought it at the upset priée required by the court. Thèse bonds 
were the tirât lien uison a going raiiroad, 119 miles long, with land, dépôts, 
rolling stock, wharves, and appurtenanees. * * * The value of the 
bonds was approximately the intrinsic value of the property upon which they 
were the first lien and tlie value of the plaintiff's bonds was the proper propor- 
tion of that amount, not exceeding in either case the face of the bonds and 
interest unpaid. Upon proof of the facts, sonie of whieh were shown and 
some excluded by the trial court under objection and exception, showing 
what kind of a raiiroad it was, its mileage, grade, curvature and bridges : 
* * * it was for the jury to estimate the value of the bonded property 
aecording to their sound judgment and draw the proper inference as to the 
proportionate amount that the plaintiff should recover in order to make good 
the loss it bas sustalned. It was entitled to its aliquot part of what the road 
w^ould bave sold for, after due allowance for the reasonable expenses of 
making a sale. The défendants c'annot assess the damages which they are 
to pay, nor pay theni in anything but money. This method of establishing 
the value of property whicli liad no niarket value bas received the sanction 
of the courts of this and other states" — citing numerous authorities. 3 Suth- 
erland on Damages, 1921. 

It is unnecessary to further discuss this question. This review of the 
authorities shows that the évidence was suiîficient to justify the court 
in submitting the whole question of damages to the jury, and that the 
jury were justified in awarding substantial damages. Exception was 
also taken to the réception by the court of certain telegrams tending 
to show that défendant actually took part in the negotiations and 
transactions between the plaintiff and the owner of the mine. The 
proof, however, showed that a motion to produce thèse telegrams had 
been served upon the défendant, that they had not been produced, and 
that the originals had been sent, or authorized, or received by, or shown 
to the défendant. It is unnecessary, however, to consider the technical 
question as to whether there was a sufïïcient basis for the introduction 
of thèse copies, because it app.;ared from other évidence, not objected 
to, that the défendant did actually take part in the transactions re- 
ferred to, and said évidence disclosed ail that was material on the 
question at issue, so far as the copies of the telegrams are concerned. 
Therefore, even if thèse copies might otherwise hâve been objected 
to, it appears from the whole évidence that the défendant suffered no 
préjudice by their introduction. The exception is therefore overruled. 

The judgment is affirmed. 
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ANDRUS V. BERKSHIRE POWER CO. 

(Circuit Court ot Ai)poals, Seeoncl Circuit. Juue IC, 190C.) 

No. 279. 

1. Waters and Water Courses — Fi.owino Lands — Ei.ection op REureDiES — 

INJUNOTION — ESTOPPJÏL. 

Complainant, a ripariaii proprictoi-, on lieing apiwoaelied by clefondaut's 
agents prlor to tlie construction of a dam liy détendants iu the river 
below complainant's proi)ert.v, niade no ob.iection to tbe érection of tbe 
dam, but refused to diseuss tlie amount of tlie damages he would deniand 
for injuries to bis proporty by bacliwater vuitil aftor tlie dam bad been 
erected and tbe damages actually suistained could lie ascertained. De- 
fendant completed tbe dam witbout any protest on complainant's part, 
or seasonable or detinite notice tliat complainant intended to enjoin tbe 
constrviction of tbe dam, until défendants bad refused to pay complain- 
ant's demand for $5,000 damages, made a year after tbe original con- 
versation between complainant and defendaiit's agents, after wbicb com- 
plainant filed tbe bill for injunction and damages. Ilelcl, tbat complain- 
ant's acts amounted to an élection to aceept redrcss for tbe overflow of 
bis land by an award of damages, and be was tberefore not entitled to 
an Injunction. 

2. Injunction — Déniai. — Bill — Rétention to Award Damages. 

Wbere, in a suit to restrain tbe flowiug of complainant's land by the 
construction , of a dam, complainant was not entitled to an injunction, 
but was entitled to maintain a bill in equity for the assessmont of dam- 
ages on tbe tbeory of a continuing trespass, it was error for tlie court to 
dismiss the bill on denying an injunction ; complainant at bis élection 
being entitled to bave tbe case referred to a master for the assessment of 
damages. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Appeal from a decree dismissing upon final hearing bill for injunc- 
tion. The opinion of the court below is reported in 145 Fed. 47. 

Walter Artz, for appel! ant. 
Henry Stoddard, for appellee. 

Before WAI.I.ACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. Complainant is a résident of Massa- 
chusetts, and owns a dairy farm which borders on the Housatonic 
river in said state. Défendant is a Connecticut corporation, and under 
authority conferred by its charter has built in Connecticut a dam 
across said river, and is using the water power thus obtained for sup- 
plying electric light and power to the inhabitants of various towns 
in the state of Connecticut, and in furnishing light for streets and 
public buildings in said town. Said dam has caused the water of the 
river to set back on complainant's farm, flooding and undersoaking 
it and stopping the drainage of a considérable portion of his meadow 
land. 

Prior to the incorporation of the défendant, one Roraback, then 
its promoter and now its président, called upon complainant in référ- 
ence to the proposed dam. He told complainant that he was inter- 
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ested in the proposition to build such a dam, and, according to his tes- 
timony, explained to complainant the proposed height of the dam, 
and said that he had secured rights for the flovvage of property below 
complainant's house, and that it was his judgment and that of the 
engineers that the property of complainant would not be damaged, 
but that he "desired to be on the sale side, and, rather than go ahead 
and take chances on the matter, I wislied to ascertain from Mr. Andrus 
wliether, if something should happen which we were not looi<ing for 
and his property should be damaged, whether he would be willing 
to take up the settlement of damages with us." He testified that com- 
plainant said he did not see how the dam could damage his property, 
but he thought the proper way would be to wait and see, and that he 
then asked complainant whether he meant by this he would be willing 
to take damages for his property if it were injured, and complainant 
said he would, and that they talked over together the way in which 
such damages were assessed. 

Eddy, another witness for défendant, testified that he had a conver- 
sation with complainant after the dam was built, in which complain- 
ant told him that Roraback, in the original interview, had suggested 
that in case of a disagreement over damages, if there should prove 
to be any, the matter might be adjusted by leaving it to arbitration, 
and that at complainant's request he (Eddy) explained to complain- 
ant the usual method of appointing arbitrators. 

On several occasions, after the construction of the dam, confér- 
ences were held between complainant and defendant's agent as to the 
amount of damages, in the course of which complainant took defend- 
ant's agents over the property, explained fully the varions items of 
damage, stated in a gênerai way his estimate of damages, and fixed a 
definite figure at which he would settle, and, finally, after the dam 
was completed and a year had elapsed since the first interview, com- 
plainant told Roraback : 

"I would rather he would take the water o(ï my farm than to take any 
priée." 

Ail the testimony in the case was taken in open court. The court 
held that the conduct of complainant was such that he ought not to 
be permitted to obtain an injunction against the maintenance of the 
dam, and dismissed the bill. Assuming that the court belovi' would 
hâve properly exercised its discrétion in refusing, upon the foregoing 
évidence, the extraordinary relief prayed for, the question hère pre- 
sented is whether such discrétion was properly exercised, in view of 
the évidence introduced by complainant. 

By virtue of the provisions of the statute of frauds an easement 
cannot be created in lands by paroi, and even a paroi license, not 
coupled with an interest, to do parti cular acts on land is ordinarily rev- 
ocable, because otherwise it would be within the prohibition of the 
statute. Therefore the complainant should not be denied an injunc- 
tion against the undisturbed enjoyment of his land, without clear proof 
of such facts as would disentitle him to such relief in a court of equity. 
If, however, it conclusively appears that complainant failed season- 
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ably to assert his daim to relief by injunction, and expressed a willing- 
ness to accept such damages as he could obtain in an action at law 
or under the ordinary procédure in equity, and deliberately consented 
to forego any daim for damages until the dam had been built and 
his actual damages ascertained, he ought to be held to the consé- 
quences of such conduct, and it would be inconsistent with such an 
understanding to permit him to cause the dam to be removed by a 
mandatory injunction. 

In the détermination of the questions raised, we hâve eliminated 
the testimony of witnesses for défendant, so far as it is contradicted 
or quahfied by complainant, and hâve not taken into account the fact 
that the finding of the court below was based upon the testimony 
of witnesses produced before the judge, where he had an oppor- 
tunity to observe their demeanor and to test their credibility. The 
material portions of the testimony of complainant as to his original 
conversation with defendant's agent Roraback are as follows: 

"[Roraback] said he came up through the neighborhood calling on the 
farmers in the Interest of the dam that they was contempla. mg putting up 
down the river, and wanted to Itnow what I thought about it. Well, I told 
Mr. Rorabacli that I hadn't had occasion to think much about it; in fact, I 
didn't know much about it. I had heard they were going to put up one, and 
he said to me that the water he didn't think would damage me, because the 
engineers, I think he said. had ascertained that the water would not be 
raised above two inches higher than it was at the bridge that was near 
Beebe's — what is called the 'Bartholomew Bridge.' And he said that rise of 
the water would run out up somewhere near the Blodgett Bridge; that is, 
the railroad bridge where my erossroad cornes out on the bighway up the 
stream over a mile trom the other bridge. I replied that we couldn't tell ; 
we would hâve to wait and see, meaning that we would wnit to see when 
the water was raised. that we couldn't tell then where it would come. I 
think that is ail the conversation on that matter we had. I know it was." 

In his affîdavit on application for a preliminary injunction, com- 
plainant had omitted the statement which he testified he thought de- 
fendant's agent made about the engineers having ascertained "that 
the water would not be raised above two inches higher than it was 
at the bridge." This omission was called to his attention on cross-ex- 
amination, but was not satisfactorily explained. 

Complainant's subséquent attitude and action in regard to the mat- 
ter of damages, according to his testimony, is as follows : After 
the dam had been built, Eddy, one of defendant's agents, came to 
look over the damaged land, and complainant — whose "object was 
to show him what the damage was as near as I could ; that was the 
most we talked about" — went over the land with Eddy, and asked him 
"if he had the power to settle the damage if I gave him the damage," 
and "told him I guess there would be no use telling him if he couldn't 
settle it." Complainant then said as follows: 

"I told Mr. Eddy that I thought that the power company ought to close 
up their dam, raise their flashboards, and make that dam tight to hold the 
water and keep it there until it fllled up. set the water baek ail they could 
for a few days, so that the people could see what tboy had to contend with. 
That was my idea. We were in the dark, and didn't know how much flood 
we were going to hâve, how much rise, or anythiiig about it, really, where it 
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would corne to or stop; and I thought it would be a good plan to close it Tip, 
set the water up there se that we could see what we had got to contend 
with." 

Eddy testified as follows as to his conversation with complainant — ■ 
that complainant said : 

"Mr. Roraback came to his [complainant's] honse and informed him that 
the érection of the dam was in contemplation, but he didn't thinl< it would 
afCect Mr. Andrus's land, but that if it did affect his land he wanted to 
assure Mr. Andrus that he or his company would see that Mr. Andrus's 
damages were paid, and, furthermore, he said that Mr. Roraback had at 
that time suggested that in case of disagreement over the damages, if there 
should prove to be any, the matter might be adjusted by leaving it to arbi- 
tration, and either on that occasion or on my next visit, I can't be positive 
which, Mr. Andrus asked me further about the method of appointing arbi- 
trators, and I explained to him the usual method of appointing them. That 
Is ail that I recall on that line." 

Complainant was not recalled in rebuttal to deny or qualify the 
testimony of Roraback, nor that of Eddy, quoted above, confirming 
Roraback both as to the original conversation and as to complainant's 
agreement to accept damages, if there should prove to be any. On 
the undisputed facts and on complainant's own testimony as to his 
conversations with Eddy and Roraback, the situation of the parties 
was as follows: Eefore the organization of the défendant corpora- 
tion, Roraback, representing the paities in interest or acting as its 
promoter, undertook to ascertain from the farmers, whose property 
was likely to be aiïected if the proposed dam were built, what action 
they would take in the matter, and to make agreements with them 
as to prospective damages. He called on complainant, and stated that 
he did not think the dam would damage complainant, but wanted to 
know what he thought about it, and complainant said : 

"We couldn't tell ; we would bave to wait and see, meaning that we 
would wait to see when the water was raised, that we couldn't tell then 
where it would come." 

Roraback had blanks for the proposed agreements with him; but, 
in view of complainant's refusai to express any opinion and insist- 
ence on waiting to see what the amount of rise would be after the dam 
was built, Roraback was prevented from making an agreement, and 
without any intimation of objection he was invited to go forward in the 
way suggested by complainant and to build the dam and then and 
thereby ascertain the damage. Accordingly, after the organizatioij 
and incorporation of défendant, it went on with the construction of 
the dam, and completed it without any protest on the part of com- 
plainant, and without any seasonable or definite notice of complain- 
ant's intention to claim any extraordinary remedy by way of injunc- 
tion, but, on the other hand, if the uncontradicted testimony of Eddy 
is to be believed, with an admission of an understanding with Rora- 
iDack, and an expectation on the part of défendant, that complainant 
would accept money compensation for such money damages as he 
might find he had sufïered. It was not until défendant had refused 
to pay complainant's demand of $5,000 damages, made a year after 
the original conversation and long after the dam was completed, that 
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complainant intîmated that lie would take any mcasures which would 
interfère with the maintenance of the dam. The bill was filed one 
year and six weeks after said original conversation. 

It is to be borne in mind that there is in this case no évidence 
of fraud or misreprcsentation on the part of defendant's agent Rora- 
back. There is no évidence to contradict his statement that liis opinion 
as to damage was based upon statements made to him by iris engineers 
or upon information derived from other sources. In fact, he was 
prevented from testifying as to whether he rehed in any respect upon 
the topographical maps of the îocality made by th» government, l:iy 
the objection made by complainant's counsel to tlie question and its 
exclusion by the court. The complainant was originally entitled 
to assert his property rights either by a bill for an injunction against 
a threatened trespass or by an action at law for damages after the 
trespass was committed. When defendant's promoter called on him 
and stated its plans, complainant had the right either to elect which 
course he would pursue or to refuse to make such élection. In the 
latter event, if he had told défendant that if it erected the dam without 
his consent it must do so at its own risk, or that if damage resulted 
he would bring proceedings to enjoin the maintenance of the dam, 
there would bave been no question as to the eqnity of his présent posi- 
tion. But, by reason of his original insistence that "we would wait 
and see, meaning that we would wait and see when the water was 
raised," so that the damages might be ascertained by having the dam 
built, by his failure to object to the building of the dam, by his sub- 
séquent conversations and conduct in référence to the amount of 
damages, and by his delay in asserting any right inconsistent with a 
claim of compensation in money for damages, we think he may prop- 
erly be held to hâve invited or licensed the défendant to proceed with 
the building of the dam, and to hâve elected to use this method of as- 
certaining what the damages would be. And, as défendant bas acted 
under said invitation or license, and now stands ready to pay ail law- 
ful damages thus ascertained, it would be contrary to equity and 
good conscience to set the machinery of the court in motion to re- 
dress the grievances now claimed, by a revocation of the license and 
a destruction of the property created under the license. at an expense 
of more than $100,000, when the complainant, by his original con- 
duct and subséquent lâches and apparent acquiescence, has induced 
or permitted défendant to believe that he would not interfère with 
the maintenance of the dam provided his just damages were paid. 

In reaching this conclusion it is not necessary to invoke the applica- 
tion of the doctrine of estoppel, or of waiver, or even of an irrévoc- 
able license, although in many well-considered cases it is asserted that 
such a paroi license cannot be revoked by injunction after the licensee 
haï expended money and labor in pursuance of the license. "There 
is also considérable support for the doctrine that the permission to 
flow after it has been acted upon may be enforced in equity on the 
same ground on which the courts of equity enforce paroi contracts 
for the sale of land after there has been partial performance. Says 
Judge Redfield: Tf such a license be given by paroi, and expense in- 
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curred on the faith of it, so that the parties cannot now be placed 
in statu quo, there would seem to be the same reason why a court 
of equity shoukl grant relief as in any other case of part performance 
of a paroi contract for the sale of land or any interest therein ; i. e., 
to prevent fraud.' In Pennsylvania it has been explicitlv held that 
'expending money or labor in conséquence of a license to divert a 
water course, or use a water power in a particular way, has the effect 
of turning such license into an agreement that will be enforced in 
equity' ; and the décision, as appears by the context, and also by subse- 
cjuent cases, is not based upon any distinction between licenses which 
are to extinguish and those which are to create an easement or servi- 
tude, but is applicable to both. The same doctrine is held in Indiana. 
* * * But it may well be said that in any case of a paroi contract 
relating to lands it is the particular right or privilège promised that 
the parties bave in view, rather than the means or instrument by which 
it is to be created or given, and the court will only be adapting the 
proper means to the end at which the parties aimed, if it shall direct 
a légal assurance to be executed. If relief be given by awarding a per- 
pétua] injunction against disturbing the enjoyment of the license, the 
same end would be reached and the licensor at the same time would 
only be held to the exact terms of his promise." Cooley on Torts, 365, 
306, 367. See, also, McBroom v. Thompson (Or.) 37 Pac. 57, 42 
Am. St. Rep. 806. 

The complainant has corne into a court of equity asking for the ex- 
traordinary remedy of injunction. This remedy is not given ex débite 
justitiae. It is one which is granted or withheld in the sound dis- 
crétion of the court, in view of ail the circumstances of the particular 
case. "It should be remarked, however, that in those cases in which 
the questions of nuisance or no nuisance hâve been raised in a court of 
equity, the conclusion of the court to grant or deny relief in the par- 
ticular cases is not always a guide to a court of law when it comes 
to pass upon similar facts. The relief which equity gives by way of 
injunction is so severe in its conséquences that it is never granted ex- 
cept upon a case clearly and conclusively made out. To break up a 
nian's business in a case of doubt, or even of slight inconvenience, 
would be an abuse of power. The court of equity wisely and justly, 
in such cases, déclines to interfère, and sends the plaintiff to a court 
of law for damages." Cooley on Torts, 710, 711. 

We conclude, there fore, that the court below exercised a sound dis- 
crétion in refusing the injunction. In holding that the application for 
this injunction should be denied, we do not wish to be understood as 
suggesting any limitation upon complainant's right to obtain adéquate 
damages for this trespass by any appropriate proceedings in a court 
of equity, or by one or more actions at law, for such trespasses upon 
his property rights as hâve been or may be hereafter committed by 
reason of the érection and continued maintenance of the dam. 

The principles announced and applied in the opinion of the Suprême 

Court in New York City v. Fine, 185 U. S. 93, 22 Sup. Ct. '592, 46 L. 

Ed. 830, are controlling upon us in the disposition of this case. There, 

as hère, the défendant had no power to appropriate property in an ad- 

147 F.— 6 
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joining state, and a court of equity at the inception of the trespass, 
at the instance of complainant, would hâve interfered by injunction. 
There, too, the contest was between the demanda of public service, 
and the rights of a private individual which could be measured in 
money, and suit was not brought until after the work had proceeded 
for a long period, in that case for two years. The court said as 
f ollows : 

"It is true the testimony discloses that the plaintiffs ami the city hâve 
been trying to agrée upon the anioimt of compensation, but that sliows that 
the plaintiffs were seeking compensation for the injuries they would sustain, 
and were not insisting upon their alleged right to an ahaudonmeut of the 
work. It is one thing to state a right and proffer a waiver thereof for com- 
pensation and an entirely différent thing to state the sanie right and de- 
maud that it should be respeeted. In the latter case the défendant acts at 
his péril ; in the former he may well assume that payment of a just compen- 
sation will be accepted in lieu of the right. In the latter the plaintiff holds 
eut the single question of the validity and extent of the right ; in the 
former he présents the right as the foundation of a elaim for compensation, 
and his threat to enforce the right if compensation is not made is simply a 
club to compel payment of the sum he deems the measure of his damages. 
Further, the testimony shows that the city was settling with other parties 
similarly sltuated. and paylng out large sums of money for tlie damages 
such parties would sustain. So it is not strange that the city acted on the 
assumption that the only matter to be determined was the aniount of the 
compensation. If the plaintiffs had intended to insist upon the strict légal 
rights (which for the purposes of thls case we assume they possessed), 
they should hâve commenced at once, and before the city had gone to ex- 
pense, to restrain any work by it. It would be inéquitable to permit them 
to carry on negotiations wlth a view to compensation until the city had 
gone to such great expense, and then, failing to agrée upon the compensation, 
fall back upon the alleged absolute right to prevent the work. If they 
had intended to rest upon such right and had commenced proceedings at once, 
the city might hâve concluded to abandon the proposed undertaking and seek 
its water supplies in some other direction. If this injunction is permitted to 
stand, the city must pay whatever the plaintiffs see fit to demand, however 
extortionate that demand may be, or else abandon the woi'k and lose the 
money it bas expended. While we do not mean to intiniate that the plain- 
tiffs would make an extortionate demand, we do hold that equity will not 
place them in a position where they can enforce one." 

Counsel for complainant has attempted to distinguish this case, 
especially in view of the greater period of delay lasting for two years. 
But we think this is immaterial, in view of tlye fact that over a year 
elapsed between complainant's invitation to défendant to build the dam 
and experiment as to the amount of damages, and the filing of the bill. 
Defendant's words and acts and failure to act in this case, as fully 
pointed out, furnish a much stronger argument against the inter- 
férence of a court of equity than that presented in New York City 
v. Fine. 

The decree of the court below may be reversed, and the cause re- 
manded to the court below, with instructions to the court to set aside 
its decree and enter one providing for an ascertainment, in the 
way courts of equity are accustomed to proceed, of the damages to 
which complainant may be entitled by reason of the construction, 
maintenance, and use of the dam complained of, and fixing the time 
within which défendant will be required to pay such damages, and 
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providing for the issuance of tlie injunction prayed for upon f allure 
of défendant to pay the same, and that upon such payment a decree 
be entered in favor of défendant, or, at the option of complainant, the 
decree below may be affirmed, with costs, without préjudice to com- 
plainant's rights to bring an action at law for sald damages. 



THOMAS V. GREAÏ NORTHERN RY. CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. June 20, 190C.) 

No. 1,293. 

1. Removal of Causes — Pebsons Jointly Sued — Sepakable Causes of Action 

complaint. 

In the absence of a showing of fraudulent misjoinder of parties de- 
fendant, the case made in the complaint against défendants jointly sued 
is determinative of the right to remove the cause to the fédéral court. 

[Ed. Note.— For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, §§ 94, 115. 

Separable controversy ground for removal of cause to fédéral court, 
eee notes to Robbins v. Ellenbogen, 18 C. C. A. 86 ; Mecke v. Valleytown 
Minerai Co., 35 C. C. A. 155.] 

2. Master and Servant — Injuries to Servant— Action — Parties — Joindeb. 

Under the Washington state law a servant may be joined with his 
master in an action by another servant for Personal injuries alleged to 
hâve resulted from their négligence, whether the négligence of the serv- 
ant consists in nonfeasanee or misfeasance. 

3. Removal of Causes — Separable Coktkovebsies — Détermination — Time. 

On an application for the removal of a cause to the fédéral court, the 
question whether there is a separable controversy between plaintiff and 
each défendant which will warrant a removal is to be determined by the 
condition of the record in the state court at the tlme of the flling of the 
pétition to remove. independent of the allégations of such pétition or in 
the affldavit of petitioner, unless petitiouer both allèges and proves that 
défendants were wrongfully made joint défendants for the purpose of 
preventing removal. 

4. Same — Pétition — Intent. 

Where a pétition for the removal of a cause to the fédéral court, on 
the ground that a separable controversy existed between plaintiff and a 
nonresldent défendant, alleged that the résident défendant was joined 
for the purpose of preventing a removal of the action, but did not allège 
that said défendant was "wrongfully or fraudulently" made a party 
défendant, and it appeared that plaintiff was entitled to sue the défend- 
ants jointly, the pétition was insuffieieut to justify a removal. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, t§ 166-179.] 

5. Same — Fédéral Jueisdiction — Waiver. 

Where, after a cause had been erroneously removed to the fédéral 
court over plaintiff's objection, tliat court sustained a demurrer to the 
complaint in so far as it alïected the résident défendant, plaintiff, by 
amending his complaint and proceeding as against the nonresident défend- 
ant in the fédéral court, did not waive his objection that the cause had 
been erroneously removed. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, §216.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Eastern District of Washington. 



84 147 FEDERAL REPORTEE. 

The plalntiff In error brougbt an action in tlie superior court of the state 
of Wastiington for Spokane county agaiust the défendant in error and Peter 
McDonald to reoover damages for personal injury. He alleged in bis com- 
plaint that the saîd McDonald was the foreman of bis codefendant, the 
Great Northern Railway Company, and had charge of certain work in Its 
shops; that the plaintifC in error was unfamiliar with such work and tlie 
tools used therein, as said McDonald knew; that said McDonald gave hira 
a chisel with which to do certain work, and, when be complained that tlie 
chisel did not appear to be in flrst-class condition, said McDonald negligently 
and willfuily told him that it was good, and was ail right, and ordered bim 
to go ahead and use It; that through a defeet in said chisel in a few minutes 
thereafter a pièce of iron struck the plaintifC in error in the eye, ruiuing the 
sight thereof. The complaint alleged that the défendants in said action 
were jointiy and severally négligent, in that they negligently failed and neg- 
lected to furnish him safe tools and negligently failed to warn him of the 
danger in using the same. The cause was removed to the Circuit Court upon 
the pétition of the railway company on the ground that the controversy was 
wholly between the plaintifC and the petitioner. After the removal the 
plaintifC in error moved to remand the cause to the state court. The motion 
was overruied. Thereafter the demurrer of McDonald to the complaint on 
the ground of bis misjoinder as a party défendant was sustained by the Cir- 
cuit Court and the action was as to him adjudged to be dismissed. The 
plalntiff in error then amended his complaint and therein made the railway 
Company the sole défendant. Upon the Issues so presented by that com- 
plaint the cause was tried, and the jury, under instructions of the court, 
returned a verdict for the défendant in error. 

F. W. Dewart, for plaintiff in error. 

M. J. Gordon, Charles A. Murray, and W. W. Hindman, for de- 
fendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is assigned as error, among other assignments, that the Circuit 
Court overruled the motion of the plaintiff in error to remand the 
cause to the state court. In Alabama Great Southern Railway Co. 
V. Thompson, Admr. (Jan. 2, 1906) 200 U. S. 206, 26 Sup. Ct. 161, 
50 L. Ed. 441, the Suprême Court reviewed its former décisions, ex- 
pressed the purport of their meaning, and finally determined the 
doctrine that the case made in the complaint against défendants sued 
jointiy is, in the absence of a showing of fraudulent misjoinder, de- 
terminative of the right of removal. The court first reviewed Chesa- 
peake & Ohio R. R. Co. v. Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 
L. Ed. 121; and, after quoting therefrom, said: 

"It is patent from the language just quoted from tbe opinion that, con- 
oeding the misjoinder of causes of action appeared on tbe face of tbe péti- 
tion, that fact was not décisive of the right of the nouresldeut défendant 
to remove the action to the fédéral court." 

From that décision the court quoted with approval the following: 

"It bas often been decided that an action brougbt in a state court against 
two jointiy for a tort cannot be removed by either of them into the Circuit 
Court of tbe United States, under Act Marcb 3, 1875, c. 137. § 2, 18 Stat. 
470 fU. S. Comp. St. 1901, p. 509], upon the ground of a separable controversy 
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between the plaintiff and himself, although the défendants hâve pleaded sev- 
erally and the plaintiff might hâve brought an action against either alone." 

And quoting the langtiage in the opinion of the court in Louisville 
& Nashville Raihoad Company v. Ide, 114 U. S. 52, 5 Sup. Ct, 735, 
29 L,. Ed. 63, in which the Chief Justice had said, "A défendant has 
no right to say that an action shall be several which a plaintiff elects 
to malîe joint," the court proceeded to remark: 

"The language is used of an action begun in the state court, and it is 
recognized that the plaintiff may sélect his own manner of bringing his 
action and must stand or fall by his élection. If he has improperly joined 
causes , of action, he may f ail in his suit. The question may be raised by 
answer and the right of the défendant adjudicated, but the question of 
removability dépends upon the state of the pleading and the record at 
the time of the application for removal. Wilson v. Oswego Tp., 151 U. S. 
56, 66, 14 Sup. Ct. 259, 263, 38 L. Ed. 70. And it has been too frequently de- 
cided to be now questioned that the plaintiff may elect his own method of 
attacli, and the case which he makes in his déclaration, bill, or complaint, 
that being the only pleading in the case, is to détermine the separable 
character of the controversy for the purpose of deciding the right of re- 
moval." 

Under the décisions of the Suprême Court of the state of Wash- 
ington, a servant may be joined with the master in an action to recover 
damages for personal injuries alleged to hâve resulted from their 
négligence, whether the négligence of the servant consists in nonfeas- 
ance or misfeasance. Lough v. John Davis Co., 30 Wash. 204, 70 
Pac. 491, 59 L. R. A. 802, 94 Am. St. Rep. 848 ; Howe v. Northern 
Pacific Ry., 30 Wash. 569, 70 Pac. 1100, 60 L. R. A. 949. The ac- 
tion in the présent case, therefore, was one which could be brought 
and enforced in the courts of that state. That a fédéral court in 
the same jurisdiction might rule differently as to the liability of the 
servant, where his négligence consisted in nonfeasance, is no ground 
for removal. In the Alabama Great Southern Railway Company 
Case the court said : 

"The cases are in différence as to whether a common-law action can be 
sustained against master and servant jointly because of the responsibility 
of the master for the acts of the servant in prosecuting the master's business. 
In good faith, so far as appears in the record, the plaintiff sought the déter- 
mination of his rlghts in the state court by the fiiing of a déclaration in 
which he alleged a joint cause of action. Does this become a separable con- 
troversy, within the meaning of the act of Congress. because the plaintiff 
has misconceived his cause of action and had no right to prosecute the 
défendants jointly? We thinli, in the light of the adjudications above cited 
from this court, it does not. Upon the face of the complaint, the only 
pleading filed in the case, the action is joint. It may be that the state 
court will hold it not to be so. It may be, which we are not called upon 
to décide now, that this court would so détermine If the matter shall be 
presented in a case of which it has jurisdiction. But this does not change 
the character of the action which the plaintiff has seen fit to bring, nor 
change an alleged joint cause of action iuto a separable controversy for 
the purpose of removal." 

It remains to be considered whether the cause was removable upon 
the allégations of the pétition of the railway company in which it was 
alleged that McDonald, its codefendant, was not a proper party de- 
fendant in said action, h;id no interest in said suit, and, if liable at 
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ail, was separately liable, and that he was made a party défendant "for 
the sole and only purpose of preventing a removal of said action by 
your petitioner." In the Dixon Case the court held that, if the lia- 
bility of the défendants as set forth in the complaint was joint and 
the cause of action entire, then the controversy was net separable as 
a matter of law, and that the plaintifï's purpose in joining certain 
défendants was immaterial. The court said : 

"TLe pétition for removal did not charge fraud in that regard, or set up 
any faets and circumstances indicative thereof, and ijlaiutiff's niotive iu the 
performance of a lawful act was not open to inquiry." 

In Louisville, etc., R. R. Co. v. Wangelin, 132 U. S. 599-GOl, 10 
Sup. Ct. 203, 204, 33 L. Ed. 473, the court said : 

"The question whether there is a separable controversy which will war- 
rant a removal is to be determined by the condition of the record in tlie 
State court at the time of the filing of the pétition for removal, indei>eudently 
of the allégations in that pétition or in the aiiidavit of the petitioner, unless 
the petitioner both allèges and proves that the défendants were wrongfully 
made joint défendants for the purpose of preventing a removal Into the 
fédéral court." 

In Plvmouth Min. Co. v. Amador Canal Co., 118 U. S. 204-270, 
6 Sup. Ct. 1034, 1038, 30 L. Ed. 232, the court said : 

"The averments In the pétition that the défendants were wrongfully made 
to avoid a removal can be of no avail in the Circuit Court upon a motion to 
remand nntil they are proven, and that, so far as the présent i-eeord dis- 
closes, was not attempted. The afarmative of this issue was on the 
petitlouing défendant." 

In the case at bar there is no allégation that McDonald was wrong- 
fully or fraudulently made a party défendant. The sole allégation 
is that he was made défendant for the purpose of preventing the re- 
moval of the action. This averment presented no question for the 
décision of the court. The motive of the plaintiiï in joining défend- 
ants was immaterial so long as he was acting within his right. No 
évidence was taken upon that averment of the pétition, nor did the 
court pass upon the question thus attempted to be presented. The 
motion to remand was denied upon the ground that no cause of action 
against McDonald was stated in the complaint. 

It is contended that the plaintiiï in error cannot be heard to insist 
that the cause was not removable for the reason that after the court 
had overruled his motion to remand and sustained the demurrer of 
McDonald, he voluntarily amended his complaint and made the de- 
fendant in error the sole défendant, thereby submitting to the juris- 
diction of the Circuit Court. The sole question however, is whether 
the case was one properly removable from the state court as it stood 
in that court at the time when the pétition was iîled. That question is 
to be determined by the condition of the pleadings and the record at 
the time of the application for removal and not by the allégations of 
the pétition or the subséquent proceedings which may be had in the 
Circuit Court. Barney v. Latham, 103 U. S. 205, 26 L. Ed. 514 ; Wil- 
son V. Oswego Tp., 151 U. S. 56, 66, 14 Sup. Ct. 259, 38 L. Ed. 70. If 
the pétition had alleged that McDonald was fraudulenty or wrong- 
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fully made a défendant for the purpose of preventing a removal, and 
the plaintiff had thereafter voluntarily dismissed as to him, his act 
inight hâve been construed to be an admission of the truth of that 
allégation. But that is not what vvas donc. After the removal, and 
after the court had denied the motion to remand and had sustained 
the demurrer of McDonald to the complaint, the plaintiff was com- 
pelled either to submit to a dismissal of his action or amend his com- 
plaint in accordance with the ruling of the court. He could not. be- 
fore final judgment, review in an appellate court the action of the 
trial court in overruling his motion to remand. Bender v. Pennsvl- 
vania Co., 148 U. S. 502, 13 Sup. Ct. 640, 37 L. Ed. 537. Nor coûld 
he obtain mandamus to compel a remand. Ex parte Hoard, 105 U. S. 
578, 2G L. Ed. IIIG. By amending his complaint as he did, and sub- 
mitting to trial, he did not give the court jurisdiction. 

The judgment is reversed, and the cause is remanded to the Cir- 
cuit Court, with instructions to remand the same to the state court, 
whence it was removcd. 



NATIONAL BANK OF COM.MERCB v. ANDKKSON. 

(Circuit Court of Appeals, Niiith Circuit. Juue 2Ô, lOOC.) 

No. 1,288. 

INDIATÎS INDIAN LaJJDK — RaI-E DePOSIT OF PliOCKED.S. 

Act Cong. May 127. 1002. c. 888, § 7, ;!2 Stat. 275. autliorizes the adult 
heirs of auy (Iweasod Indian to whom allotted lands hâve been patentée! 
to sell inherited laiicls suliject to tlie approval of tlie Secretary of the 
Interior, and provides that wheu so apjjroved full title shall pass to the 
purcbaser, tlie same as if a final patent without re.'^triction ou the aliéna- 
tion had l)een issued to the allottee. HeM, that whero lands were allot- 
ted to an Indiau citizen mider Allotment Act 1877, restraining aliénation 
for 25 years, the act of HX12 did not vaeate the trust of such lands held 
by the t'nited States, but, on the sale of the iauds with the eon.sent of 
the Secretary of the Interior by the heirs of the deceasod allottee, the 
trust attached to the proceeds, which was only payable to such heirs 
under rules prescribed by the Interior Department. 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Jesse A. Frye and Alfred E. Gardner, for plaintiff in error. 
H. P. Burdick and R. E. Evans, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. The défendant in error, as the as- 
signée of one Henry Taylor, an Indian, brought this action to recover 
from the plaintiff in error the sum of $1,830 ; the same being the 
share of said Henry Taylor in the proceeds derived from the sale 
of allotted land in the Yakima Indian réservation. The sale was 
made by the heirs of the deceased allottee, James Taylor, and the 
money vvas deposited with the plaintiff in error to the crédit of said 
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Henry Taylor, to be pair! to hini in accordancc with certain ruies and 
régulations promulgated by llie Secretary of the Interior and the 
Commissioner of Indian Affairs. The sale was liad under the aii- 
thority of section 7 of the act of Congress of May 27, 1903 (32 Stat. 
275, c. 888), which provides as foilows: 

"ïliat the adult hoirs of any dceeasecl Indian to whoin a tnist or other 
patent eontainins restrictions n|H)n alieuatioii has been or shall lie issued 
for lands allotted to Iiim niay sell and ('oiiv(\y tlie lands inherited from sueh 
décèdent, but in case of ininor lieir.s their intercsts shall be sold only by a 
guardian dxily appointed by the ])ro]ier court npon the order of sueh court, 
niade ui)on j)etitioii filed l>y tl]e suardiau, but ail sueli couveyances sliall be 
subject to tlie approval of the Secretary of the Interior, and when so ap- 
proved shall conyey a full title to the ])urchaKer. the sanie as if a flinU patent 
witliout restriction upon the aliénation had been issued to the allotteo. Ail 
allotted laud so aiieuated by the lieirs of an Indi;\n allottee and ail land so 
pateuted to a vvhite allottee shall tliereupon be sul)jeet to taxation under the 
laws of the state or tcrritory where the sanio is situate : l'rovided. that the 
sale herein provided for shall not ajiply to the honestead during the life of 
the father, mother, or the minority of any child or children." 

The cause was submitted to the Circuit Court upon the pleadings 
and an agreed statement of tlie facts. Tliereupon judgment was ren- 
dered for the défendant in error for the recovery of said sum and costs. 

The question arising upon the writ of error is whether the pro- 
cceds ofsuch a sale are payable directly to the lieir of the deceased 
allottee, or are to be lield in trust for bis benefit, and paid to liiin in 
sueh sums as meet the approval of the Secretary of the Interior and 
the Commissioner of Indian Affairs. It is admitted that Henry Tay- 
lor is a citizen of the United States, is an Indian of the Puyallup 
tribe, lives bis own independent life, and is not dépendent upon the 
government nor under officiai control. The land which was sold was 
allotted to James Taylor under the General A.llotment Act of 1887. 
That act declared that the land should not be alienated by the allottee 
witliin a period of 25 years from the date of the allotment. Under 
the terms of the act the allottee was allowed the use and occupation 
of the land, and the only limitation upon his title was the restriction 
against aliénation within the specified period. The plaintifï in error 
contcnds that the proceeds of the sale took the place of the land upon 
which there had been restriction against aliénation, and that the gov- 
ernment of the United States as the guardian of Henry Taylor had 
the power and authority to exercise supervisory control over the 
money. The défendant in error contends that the act of May 27, 
1902, removed that restriction as to lands of a deceased allottee by 
expressly declaring that the adult lieirs of sueh an allottee may sell 
and convey the lands inherited from sueh décèdent, that the power 
to sell is thus expressly vested in the heirs and is not given to any 
officer of the government of the United States, that the power to sell 
and convey implies the power to receive the proceeds of the sale, 
that Congress might hâve imposed restrictions itpon the use of the 
money, and might hâve required that the money be beld in trust for 
the heirs of sueh deceased allottees, but that it has not seen fit to do 
so. It may be admitted that sueh was the contemporaneous construc- 
tion placed upon the act by the Secretary of the Interior and the 



NATIONAL BAXK OF COMMERCE V. ANDERSON. 89 

Commissioner of Indian Affairs. In their riiles promulgated on Oc- 
tober 2, 1903, it was provided tliat the considération money of such 
sales sliould be deiMsited in a liank or with a United States In<!ian 
agent "to be paid to the grantors or tlieir order upon présentation 
of the deed dnly approved by the Secretary of the Interior or by the 
Président." It was not until September 16, 1901, that amendcd 
rules were promulgated, requiring that ail proceeds of such sales be 
deposited in United States de]KJsitories to the crédit of the heirs 
and subject to their checks in amounts of $10 per month with the 
approval of the agent in charge and in larger amounts only when 
authorized by the Commissioner of Indian Affairs. The heirs of 
James Taylor, in order to effect the sale, expressly assented to the 
terms of the amended rules. That assent was expressed in a supplc- 
mental pétition which they were recjuired to make, and which was 
nresented in comijliance with a letter to Henry Taylor from tlie super- 
intendent of the Yakima Indian réservation, notifying him tliat such 
su;ri)lemental pétition must bc signed before the land could be sold 
and that otherwise the Secretary of the Interior would not approvc 
the sale. The plaintif! in error contends that this requirement of 
assent to the amended rules was not authorized by law, that it can 
hâve no binding effect upon Henry Taylor or bis assignée, and that 
conditions in an executory agreemcnt or contract insertcd at the dic- 
tation of officers of the govcrnment colore officii and in excess of law- 
ful authority are void, citing United States v. Humason, G Sawy. 199, 
Fed. Cas. Ko. 15,421, and United States v. Mvnderse, 11 iîlatchf. 1, 
Fed. Cas. No. 1-5,851. 

The contemporary construction placed upon an act of Congress 
and adhered to and followed by the head of the department to whom 
is intrusted its enforcement is in doubtful cases generally persuasive 
argument in favor of such construction ; but hère tlie first construc- 
tion was adhered to but for a short period of time, and the new con- 
struction is entitled to as much considération as was the first. In ar- 
riving at the intention of Congress in enacting the statute, it is im- 
portant to bear in mind prior législation and the declared policv of 
protection which the government bas pursued in dcaling with the 
Indians and their lands. The purpose of the statute evidently is that 
lands inherited from deceased aliottees by heirs who had and were 
living upon allotments of their own, might be sold and converted 
into money, rather than remain untilled and unoccupied. It may be 
admitted that if the intention of the statute is to terminate the trust 
as to ail lands so sold and to give the proceeds to the heirs free from 
restriction, the Secretary of the Interior had not the power to frus- 
trate that intention in this instance by imposing the terms which were 
inserted in the pétition for leave to sell, and that such terms, notwith- 
standing that they were assented to by the petitioners, were not bind- 
ing upon them. But was it the intention of Congress to terminate 
the trust? There is in the act itself no express déclaration of such 
an intention. The statute provides that the lands may be sold with 
the consent of the Secretary. It thus permits a change in form of 
the trust property from land to money. This change may be efifected 
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only with the consent of the trustée représentée! in the person of 
the Secretary of the Interior. No citation of authority is needed 
to sustain the gênerai doctrine that into whatever form trust property 
be converted, it continues to be impressed with the trust. That doc- 
trine must be applied to the présent case in the absence of the ex- 
pressed intention of Congress to terminate the trust. We find in the 
act no ground for saying that such was the intention. The act, while 
it provides that the land may be sold, does not provide for the pay- 
ment of the proceeds to the heirs of the deceased allottee, nor does 
it remove any of the restrictions upon the use and enjoyment of the 
trust property nor withdraw the property from the control of the 
Secretary of the Interior. We construe the act as expressing the in- 
tention of Congress, not to end the trust but to permit a change of 
the form of the trust property. The property being held in trust 
by the United States for a period which had not yet expired and 
which period was subject to further extension by the Président, the 
intention to terminate the trust must be found to be clearly expressed 
in order to warrant us in holding that the trust does not follow the 
property in its changed form. Henry Taylor is, it is true, a citizen 
of the United States, and has severed his tribal relation. His inter- 
est in allotted lands, however, whether as an original allottee or as 
the heir of a deceased allottee is as much affected by the trust im- 
posed upon it for his protection as is the similar interest of any In- 
dian who has not been made a citizen, and who has not severed his 
tribal relation. The granting of citizenship does not affect the char- 
acter of the title to land allotted to the Indian, nor is the restriction 
against aliénation inconsistent with citizenship. Beck v. Flournoy 
Live Stock & Real Estate Co., 65 Fed. 30, 12 C. C. A. 497 ; United 
States v. Flournoy Live Stock & Real Estate Co. fC. C.) 69 Fed. 886; 
United States v. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 47 U. Ed. 
532. 

Since writing the above our attention has been directed to the case 
of United States v. Thurston County, 143 Fed. 387, in which the 
Circuit Court of Appeals for the Eighth Circuit construed the statute 
of May 27, 1902, as we hâve construed it. 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to enter a judgment for the plaintifif in error. 



MEïROrOLITAN RUBBPm CO. v. PLAOR. 

(Circuit Court of x\ppeals, Secoud Circuit. May 22, 190G.) 

No. 241. 

COEPORATIONS — SaIj^RY OP OfFICER — AOTION TO ReCOVER, 

A by-law of a corporation providod tliat tlie salaries of its ofHcers 
should be fixed at tlie ond of eaeli year's service at tbe annual stoclv- 
holders' meeting, and antliorized tbe treasnrer to advance diiring eacli year, 
in respect to such salaries, a sum not exceedlng, "to tlie président, .$7,700." 
r'iaintilï was président for a uumber of years, durlng tlie later ones of 
wbicb no stockbolders' meetings were held. At tbe last one held bis 
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salary for the last preceding year was fixed at $9.000, and such sum 
was regularly paid to him thereafter for two or three years, and after 
that paymeut was deferred for business reasons. Owlng to changes in 
the business, tlie duties of the président vvere less onerous during the 
later years, until plaintilï sold his stoclc and retired from the presidency. 
Helâ, that the provision of the by-laws implied an agreement by the cor- 
poration that the président should be paid a salary, and that in an action 
to recover the arrears, in view of the fact that there had been some lessen- 
ing of the services performed by plaintiff since his iast annual salary 
was fixed, ths court properly submitted the question of their reasonable 
value to the Jury. 

2. Same — AcTiox Against — Abatement by Dissolution. 

The provision of Gen. St. Conn. 1902. § .3306, that corporations which 
are dissolved shall be deemed to continue se far as to enable them to 
prosecute and défend suits by and against them, applies to a corporation 
originally organized under the gênerai laws of the state. although after- 
ward reorganlzed under a spécial act, and the dissolution of such a 
corporation does not abate an action pendiug against it. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, 
§ 2483.] 

3. Same — Proceedings for Dissolution — Conclusiveness of Deckee Barrikq 

Claims. 

A decree entered in a statutory suit for dissolution of a corporation, 
barring ail claims against the corporation which wcre not presented for 
allowance pursuant to a previous order of the court, of which due notice 
was given, coneludes ail creditors or claimants so far as relates to the 
assets of the corporation of which the court acquirod possession, the 
proceeding being essentially ono in rem, but cannot afi'ect the right of 
a créditer who was a nonrcsident of the state to maiutain an action 
against the corporation on his daim, unless he was brought in by Per- 
sonal service upon him or apjjeared in the suit. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Guy Cunning-ham and Charles Neave, for plaintifï in error. 
A. C. Shenstone, for défendant in error. 

Before WALLACE, LACOMBE and COXE, Circuit Judges. 

W ALLA CE, Circuit Judge. This action was brought against a 
Connecticut corporation to recover salary alleged to hâve accrued to 
the plaintifï as its président for the period from March 1, 1898, to 
March, 1901. The défense was originally a déniai of liabilit}^ but 
by suggestion upon the record and by supplemental answer the further 
défenses were interposed of the abatement of the action by the dis- 
solution of the défendant since the commencement of the action, and 
a subséquent decree barring the plaintifï's demand made by the state 
court of Connecticut in an action brought for dissolving and winding 
up the corporation. 

The assignments of error présent the questions of the gênera! 
right of the plaintifï to recover salary upon the facts proved, of the 
effect of the dissolution of the corporation as an abatement of the 
action, and of the efïect of the Connecticut decree. 

It appeared upon the trial that the plaintiiï had been, from the 
organization of the défendant in 1890, its président and one of its 
largest stockholders. In 1893 a by-law was adopted by the corpora- 
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tion, providing that the respective salaries of the président, treasurer, 
and secretary "for the calendar year be fixed at the annual stock- 
holders' meeting," and authorizing the treasurer to advance during 
each year in respect of such salaries a sum not exceeding, "to the 
président, $7,700." In 1895 the annual meeting of stockholders, 
which should hâve been held in March, was not held; but in June, 
at a spécial meeting of the stockholders, at which ail of them were 
represented, the corporation fixed the salary of the président for the 
preceding year at $9,000. No further action was ever taken by the 
corporation in regard to the salaries of its officers. For the ensuing 
three years the salary of $9,000 was regularly paid to the plaintiiï 
as theretofore in monthly installments. The first month's salary for 
1898 was likewise paid. Shortly before the last payment the de- 
fendant discontinued an important branch of its business, and in 
conséquence the services required of the président were materially 
curtailed, and much less time was subsequently devoted by him to its 
business. In 1899 the treasurer and principal stockholder of the 
défendant became insane, and a temporary treasurer was appointed, 
and in March, 1900, a treasurer was regularly elected. Evidence was 
given by the plaintiff tending to show that after the original treasurer 
became insane his successors recognized plaintifï's demands for his 
salary, but suggested reasons why payment should be deferred pend- 
ing negotiations for the formation of a trust between the défendant 
and other concerns. In 1901 the plaintiiï sold his stock in the cor- 
poration, and terminated his relations with it. 

Upon the foregoing facts we hâve no doubt that the trial judge 
properly left the case to the jury, with the instruction, in substance, 
that, if they found that the plaintiff after 1898 continued to perform 
large and important services for the défendant as its président, he 
was entitled to be paid a salary commensurate with their value. 

It is well settled that the officer of a corporation, who is a stock- 
holder, is not entitled to compensation for the services performed 
by him as such officer, in the absence of any agreement or expressed 
assent by the governing body of the corporation that he shall be paid. 
In the absence of some promise in advance, the law implies that 
such services are performed without expectation of reward, and 
because of the interest of the stockholders in the affairs of the cor- 
poration. 

It is plain that the corporation in the présent case, by its by-law, had 
promised that a yearly salary should be paid its président, and that 
the amount should be fixed after the expiration of each year of 
service. It was the meaning of the by-law, not that no salary should 
be paid unless one should be fîxed at the annual meeting, but that 
one should be paid and the amount fixed at the annual meeting, unless 
it was considered that none should be allowed in excess of that which 
the treasurer had in the meantime advanccd. Its true construction 
is not that the advances may be made at the discrétion of the treas- 
urer, but that he bave the requisite authority to make them up to 
the specified limit. The by-law rebuts any presumption that the 
officers named in it were to serve without compensation, and is in 
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effect a promise of salary to the président of at least $7,700 per 
annum. 

The case is in some respects like that presented in Farmers' Loan 
& Trust Co. V. Housatonic R. R. Co., 152 N. Y. 251, 46 N. E. 
504. In that case resolutions had been annually adopted to pay the 
président a specified sum "for the ensuing year." By the last reso- 
lution there was "voted to the président a salary of $5,000 a year." 
Thereafter there was no resolution of the directors for 15 years, but 
the corporation continued to pay the salary of $5,000. A new prési- 
dent was elected, and served for two years without drawing any 
salary. The court, after suggesting that the resolution might be 
treated as standing authority for the payment of the salary of $5,000 
to the individual who might fill the office, said: 

"If that was not so, It was at least a question for tlie jury whether, from 
the existence of the resolution, the acquiescence of the directors, and the con- 
duct of the plaintiff, it was not so understood and treated by the parties cou- 
cerned." 

The circumstance that the duties of the plaintiff became less oner- 
ous to himself, and his services less valuable to the défendant, by 
reason of the relinquishment by the corporation of one branch of its 
business, did not absolve the défendant from ail liability. It is only 
when there is such a change in the business of the corporation that 
the officer has no longer any duties to perform that the contract to 
pay salary may be considered abandoned or dissolved. Long Island 
Ferry Co. v. Terbell, 48 N. Y. 427. When the change is such as to 
minimize the value of the services, it is to be expected that the di- 
rectors will take action to reduce the future salary ; and, if they do 
not, it may be reasonably presumed that both parties understand 
the previous arrangement to be still in force. 

It is unnecessary to décide whether the plaintiff would hâve been 
entitled to recover the amount of salary which had been fixed by the 
by-law, or at the meeting of stockholders in 1895, as the case was 
not left to the jury upon this theory. If there had been no change 
in the nature and extent of the services rendered by the président, in 
view of the fact that for several years subsequently that salary had 
been paid to him by the corporation, and in view of the explanation 
why no salary was paid during the remainder of his term of service, 
we think the jury would hâve been warranted in aHowlnsf him the 
amount which had been fixed by the corporation in 1895. When there 
has been a contract for service for a year, and the same service is con- 
tinued for the succeeding year without any new contract, it is to be im- 
plied that the parties hâve assented to the renewal of the original con- 
iract. Wood, Master & Servant, § 96. 

The contention that the action abated by the dissolution of the 
corporation would undoubtedly hâve to prevail, were it not for the 
effect of the Connecticut statute. Chapter 198, § 3396, Gen. St. Conm" 
1903. The statute provides that ail corporations "which are dis- 
solved by voluntary action, or by decrees of court, or by act of thè 
General Assembly, shall be deemed to continue so far as to enable 
them to prosecute and '^'eferd suits by and against them." It is 
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argued that this provision does net include corporations of Connecti- 
cut, which hâve been incorporated by a spécial act of the General 
Assembly, and only applies to those which hâve been incorporated 
under the gênerai laws of the state. The présent corporation was 
originally incorporated under the gênerai laws, and was reorganized 
pursuant to a spécial act passed in 1890. The averment of the com- 
plaint is that the défendant "is a corporation duly organized and 
existing under the laws of the state of Connecticut," and the answer 
admits this averment in hœc verba. The spécial act of 1890 did not 
dissolve the old corporation, and may be regarded as amendatory in 
substance and efifect of the existing grant of corporate powers. This 
view is consistent with the averments and admissions of the plead- 
ings. We think section 3396 applies, and that the action did not abate. 
Consequently it will not serve any useful purpose to enter upon an 
analysis of the statutory law of Connecticut previous to the revision 
of 1902 to ascertain whether section 3396 is intended to apply only 
to corporations organized under the gênerai law. 

The défense that the Connecticut decree was a bar to the action 
rests upon the following facts: After the présent action had been 
commenced, and in March, 1902, a suit in equity was brought in 
a Connecticut state court pursuant to the provisions of the Con- 
necticut statutes by certain stockholders of the défendant to obtain 
a dissolution and wind up the afifairs of the corporation. The statute 
authorized the court in which the suit was brought, among other 
things, to limit a time not less than four months for creditors to 
présent their claims. The plaintiff was not named or served with 
process as a party to that suit. In May, 1902, the court made an 
order that ail creditors présent their claims within four months. The 
plaintifï did not prove his claim. In April, 1903, the court made a 
final decree adjudging, among other things, that ail claims against 
the corporation, including specifically the plaintiff's daim, had been 
forever barred. The only notice of the order to creditors to prove 
their claims which was ever given to the plaintiff was by publication 
in a Connecticut newspaper and the mailing of a copy addressed to 
him. During ail the time from the commencement to the final de- 
cree in Connecticut the plaintiff was a citizen and résident of the 
state of New York. 

The Connecticut suit was of the nature of a proceeding in rem, 
and concludes ail creditors of the corporation, as well as ail other 
persons interested in the res, so far as its decree dealt with the as- 
sets of the corporation of which the court acquired possession; and 
this is so whether the creditors were made parties in person or not, 
or whether or not there was ever any personal service of process 
upon them, if the substituted service was made in the manner au- 
thorized by the statutes of Connecticut; but the decree could not 
otherwise affect their demands against the corporation, unless thèse 
demands were adjudicated after due notice and an opportunity to 
be heard had been given to them ; and this notice could only be effect- 
ually given as to nonresidents of the state by personal service of 
process. Cooper v. Reynolds, 10 Wall. 308, 19 L. Ed. 931 ; Hart v. 
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Sansom, 110 U. S. 151, 3 Sup. Ct. 586, 28 L. Ed. 101; Cole v. Cun- 
ningham, 133 U. S. 107, 114, 10 Sup. Ct. 269, 33 L. Ed. 538; Arndt 
V. Griggs, 134 U. S. 316, 10 Sup. Ct. 557, 33 L. Ed. 918. As the 
Connecticut court never acquired jurisdiction of the person of the 
plaintiff, it cannot be seriously questioned that its decree could not 
aflfect his right to recover in this court. Pennoyer v. Neff, 95 U. 
S. 714, 24 L. Ed. 565 ; Wilson v. SeUgman, 144 U. S. 41, 12 Sup. 
Ct. 641, 36 L. Ed. 338; Leadville Coal Ce. v. McCrecry, 141 U. S. 
475. 12 Sup. Ct. 28, 35 L. Ed. 824. See, also, Suydam v. Broadnax, 
14 Pet. 67, 10 E. Ed. 357. 
The judgment is affirmed. 



.aBTNA INDEMNITY CO. v. AUTO-TRACTION CÔ.* 

'(Circuit Court of Appeals, Nintti Circuit. June lis, 1306.)] 

No. 1,2C0. 

1. GUAEANTT INDEMNIFTED GUARANTOR DiSCHAEGE. 

Under Civ. Code Cal. § 2824, providing that a guarantor who has been 
Indemnified by the principal is liable to the créditer to the extent of the 
indemnity notwithstanding the creditor, without the guarantor's assent, 
may hâve waived the coutract or released the principal, where a guarantor 
had taken security from his principal for the performance of a contract 
for the manufacture of automobiles, the guarantor was not discharged 
by the buyer's rescission of the contract after breach by the manufacturer 
and the commencement of a suit to recover money paid on the contract. 

[Ed. Note. — For cases in point, see vol. 25, Cent. Dig. Guaranty, § 75.] 

2. Same — Indemnity — Evidence. 

In an action to recover on a guaranty of performance of a contract, 
évidence held sufBcient to establish that the guarantor had taken indem- 
nity from his principal. 

3. Evidence — Déclarations of Agent. 

Where déclarations were made by the agent of a guarantor In connec- 
tion with its assent to plaintiiï's rescission of the contract guarantied 
and stated reasons for the guarantor's refusai to refund the amount paid 
by plaintiff under the contract, such déclarations were not objectionable 
as admissions made by an agent concerning past transactions. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

The défendant in error filed a complaint agalnst the plaintiff In error and 
the Universal Automobile Company, a corporation, in which it alleged : That 
on June 30, 1903, a contract was made between the Universal Automobile 
Company, the défendant in error, and A. H. Eddy, in which it was agreed 
that the automobile company should, within 47 days from the date of the 
payment of the first installment by the other parties to the agreemeut, manu- 
facture for them four automobiles for the considération of $4,500, of which 
they were to pay 50 per cent, on the exécution of the agreement, 25 per cent, 
when the vehicles were assemhled, and the remaining 25 per cent, upon their 
delivery. That on October 24, 1903, a further agreement was made between 
the parties that the time for the completion of said vehicles should be ex- 
tended to December 1, 1903, and that on the same day, in considération of such 
extension, the automobile company, as principal, and the plaintiff in error, pf 
surety, executed to the défendant in error and said Eddy a bond in the sam 
of $3,000, conditioned as follows: "The condition of this obligation is such. 

♦Rehearing denied Octoben 29, 1906. 
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that If the above boundcn Universal Automobile Coniimny, its suecessors or 
as&igns, shall in ail Ihiugs stand to and abido by, and well and tnily keep and 
perform, the eoveuants, (louditions, and agreenients in a certain contract, dated 
June 30, 1003, execaited by suid Universal Antoniobile Company with said 
Auto-Traction CompuTiy and said A. II. Eddy, toi' tbe construction and com- 
pletion of certain automobiles, tbe tijue for tbe construction of which said 
automobiles bas been extended to i:)e('ember I, 1003, contained. on its or 
their part to be ke])t and performed, at tbe time. to wit, December 1, 10(K'>, 
and in tbe manner and form in said contract specified — tben the above obliga- 
tion sball be void; otlior\vi.-:e, to j-emain in fall force and virtue." 

Tbe eomplaiut allcged : 'iliat the automobile conipany uever manufactured 
any of tbe vebiclos, and failed. relused, and ncgloctod so to do. That in imr- 
suance of the contract tbe défendant in error and said Eddy paid the automo- 
bile Company on Jnue MO, lOO)!, !f2,50O, and on August 10, 1903, $1,000. Tlint 
ou j)o;-euiber IG, 100.'!, they scrved on the plaintitî in error and tbe automobile 
compjni.v, severalI.Y, written notices tb;it on account of the failure of said 
automoliile conipany to coni]>lete and deliver said vehicles, as provided in tbe 
agreeiuent, tlie,y rescindcd s:iid agreoment. and demandod the returu of t!ie 
mou(>ys paid, togctber witb interest tliereon at 7 per cent, per annum. Tbnt 
befor;' tbe connuencemont of the action, tbe said Eddy assigned and traus- 
ferrcd to tbe defeiubint in error ail bis right and interest in said contract and 
in said bond. That r.oiie of ,''aid mouey liad been repaid to the defendarit in 
error; wlieretore it de-nniided .iudgment for ?3,,500, and interest thcreon at 7 
])er cent, per annum. Tlie tdaijililï in error denujrred to tbe complaint, on tlie 
ground tbat it did not striie fa(-ts sullicieut to constitute a cause of action as 
ag:iiust it. Tbe denniirer was sustainod. Subsequently the défendant in 
error filed an amen<!;<>!l complriint, setting fortb the agreement of June .'!0, 
lOO.'î, and tbe undertaidng of giiaranty, and alloging the failure of the automo- 
bile Company to comply witii tlio ternis tbereof, making no référence to t!u> 
roHcission of the agrei'iuiMit, and alleging a bre.ach of the contract, to tbe 
damage of the defriulant in error in tbe suni of $3,500. The plaintiff in 
error filed its sennraU' iinswpr to tlie amciuled complaint, .ind, as mntter of 
défense, allegcd the res< is; ion of tbe contract by the défendant in error, botb 
by tlie written notices above rcerred to, and by the allégations of the orig- 
innl complaint, in wbicl! it was alleged tbat the contract was rescinded. The 
action was tried ou tbe isKuc;-- r.nised between tbe plaintifï in error and the 
defend.-nit in error. A jury trial was waived, and the court made flndings of 
fact. The lindings wbicli .are pertinent to the questions now presented in this 
court are in substance the following: Tliat at the time when the plaintiff 
in error executed the agreement of guaranty, tbe automobile conipany, as 
priaciiial, executed to it a bond of indemnit.y, wborein and whereby it fully 
indenniified it agaiiist ;iny loss or liability tbat miglit be o(rcasioned or caused 
to it by reason of its exei-utiou of said guaranty undertaking. Tbe court 
furtber found tbat noiicps of rescission were given on or about December 16, 
1003, as set forth in the original complaint, and found "that before the serv- 
ice of s,a;id notice u])on and tbe dclivery of the saine to said ^tna Indenmity 
Company, tbe said .Klna Indeninity Company consented to the rescissiou of 
said contract by said iilaintiff and said A. II. Eddy." Tbe court found, as a 
conclusion of law, that tbe défendant in error was entitlcd to judgment against 
the pbiintiff in error for the sum of ,'î;3,r>00, witb interest from December 23, 
1003, at 7 per cent, per annum, and for costs. 

Jtidson C. Brusie and Aylett R. Cotton, for plaintiff in error. 
William A. Bowden, for défendant in error. 

Before GILBERT and ROSS, Circuit Jiulg-es, and HAWI^EY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

It is the contention of the plaintiff in error that the rescission of 
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the contract relcased and discharged it from ils obligation upon the 
contract of guarant}^; that, by die rescission for nonperformancc, the 
contract was entirely set aside, and the relation bctwecn the partiet: 
thercto was as if the contract had never bcen made, and that the 
party rescinding could recover only upon a quantum meruit, and 
could not allège a breach of the contract ; and that the guarantor could 
become liable upon his written guaranty only in the evcnt of a breach 
of the contract which he guarantied. We can discovcr no substan- 
tial reason for holding that the giving of the notice of recission 
or the filing of the original complaint shoukl release the plaintifï in 
error from its liability as it was sought to bc enforced by the amended 
complaint. There is nothing in either act to show that the défendant 
in error intended to release the plaintifï in error. On the contrary, 
the opposite intention is clearly expressed in both. Nor can the plain- 
tifï in error contend that it bas in any way been prejudiced by such 
action of the défendant in error. Its relation to the automobile Com- 
pany was in no wise altered thereby, nor was it prejudiced thereby. 
The automobile company had donc nothing to carry out the contract. 
It had not even commenced the manufacture of the vchicles. It 
had broken its contract in toto. It was under obligation to rcturn the 
purchase money which had been advanccd by the other parties thereto, 
and this was ail that was sought to be obtained by either the notice 
of rescission, the original complaint, or the amcndcd complaint. But 
whatever may hâve been the effect of the notice of rescission and 
the commencement of the action, the judgment is in our opinion 
sustainable, on the ground that the plaintiff in error had been in- 
demnified upon the liability which it assumed on the bond. In section 
2824 of the Civil Code of California it is provided: 

"A guarantor who has been indeinniiiod iiy the principal is linble to the 
ereditor to the extent of the indemnity, notwitlifitandinci; that the créditer, 
witliout the assent of the guarantor, may hâve niodiiied the contract or re- 
leascd the principal." 

The terms of this statute are sufficiently comprehensive to in- 
clude the case of a rescission of a contract. The section is taken 
from the statutes of New York in which the courts of that state bave 
deduced the rule "that a surety taking security from his principal loses 
his privilèges as a surety and becomes a trustée for the créditer." 
Moore & Barney v. Paine, 12 Wend. (N. Y.) 123. See, also, Smith 
V. Estate of Steele, 25 Vt. 427, 60 Am. Dec. 376. But the plaintiff 
in error questions the sufïîciency in law of the évidence to support a 
finding that it was indemnified. The évidence consists, ftrst, in the 
letter of the plaintifï in error of date December 4, 1903, written in 
answer to the demand of the défendant in error for the return of the 
money which had been advanced on the contract. In that letter it is 
said: 

"As we are fully protected from any loss, we cannot take any steps at this 
time." 

In addition to this, there was the testimony of the attorney for the 
défendant in error that he had seen the bond given by the automobile 
Company to the plaintifï in error which he said was a bond to protect 
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the latter "against any possible loss, or any possible liability that 
might be occasioned or causée!" by reason of the bond given for the 
faithful performance of the contract, that the agent of the plaintifif 
in error exhibited the document to him in his office. There is tes- 
timony also of another attorney for the défendant in error that the 
agent of the plaintifï in error said to him: 

"Give me a little tiine to pee G(>ii. Ilnrt, wlio is tho iireRideut of the Uni- 
versal Automobile Com])!iny, «ml, if it is as you say. the aniouiit will be paid, 
bocause it makes iio differeuce to us; we liave p:ot.fuIl seeurity; we are fuUy 
iudemnified by the Uni versai Automobile Company." 

Mr. Eddy testified that he notifîed the manager of the plaintiff in 
error that the automobile compan}' had failed to complète the vehicles 
"and we should hold them, the .'Etna Indemnity Company, liable for 
the money. The manager looked over some papers he had on the 
desk, and said it did not make any difiference to them, that they 
were wholly protected and we conld do whatever we desired in 
regard to collecting our money." The record shows, moreover, that 
the agent of the plaintifï in error signed a stipulation by which it 
was agreed that the indemnity bond should be produced in court 
on the trial of the cause and in addition to that it appears that he 
was subpœnaed to produce that instrument at the trial ; but that the 
paper was not produced. The plaintifï in error contends that no 
more appears from ail this évidence tlian that the Universal Auto- 
mobile Company executed its bond to the plaintiff in error, and it 
argues that such an instrument without surety does not amount to 
indemnity. We do not so understand the évidence. It is true, that 
the witness who saw the bond testified that it was in the form of a 
bond given by the Universal Automobile Company to the ^Etna 
Indemnity Company ; but it does not appear from that statement that 
the witness meant to say that it was a bond without a surety. There 
is more reason to infer from his testimony that it was a bond with 
surety, for such is the gênerai understanding of the use of the word 
"bond." It would bave been an idle act for the plaintiff in error to 
take from its principal the latter's own undertaking without surety 
to hold it harmless. The plaintifï in error had full opportunity to 
produce the bond in court. It chose not to do so, but to rely upon 
technical objections and such defects as niight be found in the 
évidence which was ofïered to prove that it was indemnified. Under 
those circumstances it cannot complain that it is taken at its word 
when it said through its manager that it was fully protected from 
any loss. Every intendment and presumption is against the party 
who might remove ail doubt by producing the document. Cross v. 
Bell, 34 N. H. 83.- 

The plaintifï in error objected to the admission în évidence of 
the letter of the plaintiff in error and the déclarations of its man- 
ager concerning the indemnity received from the automobile Com- 
pany, on the ground that the manager or officcr of a corporation 
cannot make admissions as to past transactions so as to bind the 
corporation, and contends that it was error to admit such évidence. 
We fînd no mcrit in the contention. The déclarations were made 
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in connection with the assent of the plaintiff in error to the rescis- 
sion of tlie contract, and as ground for refusing to meet the obliga- 
tion which it had assumed, and to pay tlie money wliich was due to 
the défendant in error, and as ground for relegating the défendant in 
error to his légal remedy by an action. But, aside from the évidence 
of such déclarations, there was sufficient in the testimony of the wit- 
ness who saw and examined the bond to sustain the fmding of the 
court that the plaintiiï in error was indemnifîed. 
The judgment of the Circuit Court is affirmed. 



PENNSYLVANIA R. CO. v. DUPwKEH. 

(Circuit Court of Aijpeals, Second Cin'uit. June 7, 1906. On Reheariug, 

Juiy G, 1900.) 

No. 27.'3. 

Evidence— Pbivii.eced Communicatiox.s — Infeufrce from Refusal to Waivi 
Statutoby Pkoiiibiïiox. 

Code Oiv. l'roe. N. Y. §§ 834, 8;')(), whicli provide tliut a physician 
"stiall not be ;illowed to disclose luiy iiifornuition wliicli lie acquired in 
attending a patient in a professioual cnpncity, and wliicli was necessary 
to enable liini to act in that ciijiacily." unless sucli provision is 
exprossly waived liy the patient on the trial or i)y stipulation of counsel. 
enacts a rule of public iiolicy as well as of private rigbt, whieh ean only 
be abrogated by an express waiver iu the nianner provided, and no 
inferenee niay be dra\Yn by a jury adverse to the cause of a patient 
because of his failuro or refusal to make such waiver. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Kvidence, § 97.1 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment 
entered upon a verdict in favor of défendant in error, who was plain- 
tifï below. The action was to recover damages for personal injuries 
sûstained in conséquence of a collision betwecn two trains; the plain- 
tiff being at the time a passenger upon one of them. 

Henry G. Ward, for plaintiff in error. 
A. G. Schuerman, for défendant in error. 

Before LACOMBE, TOWNSEM3, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. There are only two assignments of 
error ; one to a refusal to charge ï request, the other to instructions 
given to the jury upon refusing to charge as requested. The request 
was : 

"That the jury iiavs a rigUt to infer, from the refusal of the plaintiff to 
permit Dr. Peterson to testify as to wliat he treated [ijlaiutiff] for and 
what he found hor condition to be, that his testimony would bo uufavorable 
to her." 

In refusing it the court said: 

"I charge, on the other hand, tbat it is her privilège and her right. 
awarded to her by the law, to object to her physician giving auy évidence, and 
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tliat you are not pM-initted to infor, because slie exercised that riglit, tliat tlie 
physician would hâve glven évidence in one way or tlie other, favorable or 
unfavorable. Siniply, tlie law boldly and wbolly slnits it out, except at her 
instigation ; but tliat she was treated by Dr. l'oterson appears accordiiig to 
liis statement, and you bave a rigbt to consider tbat fact, and only tliat, as 
far as bis évidence is concerned." 

The accident happened February 21, 1901, and it was alleged that 
as a resuit plaintiiï received a severe concussion of the spine, severe 
injuries to the head and nerves of the head and nervous System, and to 
the nerves of the body and limbs, and a shrivehng and wasting of the 
left arm and hand resulting therefrom. It is quite apparent that it 
might be* désirable for the défendant to show, if it could, that she 
had suffered from some of thèse nervous injuries before the accident. 
Upon the trial a witness, Dr. Peterson, was called by the défendant. 
After qualifying as a specialist in nervous and mental diseases, he testi- 
fied that the plaintifï was sent to consult hini by another physician, 
and that he saw her professionally four times between October 31, 
1895, and March 1, 1898. He was then asked "for what trouble the 
plaintifï consulted him, and what he found to be her physical condi- 
tion." This was objected to as "incompétent, as a privileged com- 
munication, and against the statute." The objection was sustained. 

The sections of the New York Code of Civil Procédure which regu- 
late the subject are as follows: 

"Sec. 834. A person duly antborized to practice pbysic or suvgery, or a 
professional or registercd nurse, shall not be allowed to disclose auy informa- 
tion which he acquirod iu attending a patient in a professional eapacity, 
and which was necessary to enable him to act in that eapacity; unless, where 
the patient is a child under the âge of sixtoen, the information so acquired 
indicates that the patient bas been the victim or subject of a crime, in which 
case the physician or nurse may be required to testify fully in relation 
thereto upon any examination, trial or otlier proceeding in which the com- 
mission of such crime is a subject of inquiry." 

Section 8.33 contains simllar provisions as to clergymen, and section 835 as 
to attorneys and counselors. 

"Sec. 836. The last three sections apply to any examination of a person 
as a witness unless the provisions thereof are expressly waived upon the 
trial or examination by the party confessing, the patient or the client. 
* « « Tije waivers herein provided for must be made in open court, on 
the trial of the action, or proceeding, and a paper executed by a party 
prier to the trial, providing for such vvaiver shall be insufficiout as such 
waiver. But the attorneys for the respective parties, aiay prier to the trial, 
stipulate for such waiver, and the same shall be deemed sufflcient therefor." 

In the brief of défendant in error it is asserted that the privilège 
accorded to the patient under section 834 may be waived by failure to 
object, and cannot be rendered effectuai except by the interposition of 
an objection. No cases are cited in support of this proposition, and 
in the absence of any controlling décision we would be inclined to hold 
the converse. Section 834 in explicit and peremptory language forbids 
the physician from disclosing any information obtained in a profes- 
sional capacit}', and it is not apparent why such prohibition should not 
bind him, whether the défendant sits silent or taises an objection. 
Until the express waiver in open court, which section 836 provides for, 
it is the duty of the witness to refuse to betray the confidence reposed 
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in him as a professional man, and the trial judge would no doubt of 
his own motion prevent any disclosures which the statute forbids. 
Had it been the intention of the Législature that the prohibition of 
the statute should be operative only when the patient took affirmative 
action to exclude the testimony by interposing an objection, presum- 
ably it would hâve used language appropriate to indicate such an in- 
tention. On the contrary, it bas placed the prohibition on the statute 
book, to be lifted only upon the taking of express affirmative action by 
the patient to obtain a disclosure by the physician. The situation is 
vefy différent from that arising when a party to a civil action, who 
apparently must be cognizant of the facts of some controverted issue, 
avoids cross-examination by not going on the witness stand, or per- 
suades some witness to remain out of reach of a subpœna, or destroys 
documentary évidence. The prohibition against disclosure of profes- 
sional secrets is manifestly an exercise of public policy. It secures a 
right to every individual which he is under no obligation to waive or 
abandon. "The statements of an attending physician are excluded, 
not only for the purpose of protecting parties from the disclosure of 
information imparted in the confidence that must necessarily exist be- 
tween physician and patient, but on grounds of public policy as well. 
The disclosure by a physician, whether voluntary or involuntary, of 
the secrets acquired by him while attending upon a patient in his pro- 
fessional capacity, naturally shocks our sensé of deccncy and propriety, 
and this is one reason whv the law forbids it." Davis v. Suprême 
Lodge, 165 N. Y. 159, 58 N, E. 891. 

To hold that, because the patient does not waive or abandon the 
prohibition, inferences adverse to his side of the controversy may be 
drawn by the jury, would be to fritter avi^ay the protection it was in- 
tended to afford. When it is the légal right of a party not to hâve 
some spécifie pièce of testimony marshaled against him, he may exer- 
cise that right without making it the subject of comment for the jury. 
The law of évidence provides that the copy of a document shall not 
be proved until the failure to produce the original shall be satisfactorily 
explained. When a copy is oflfered, the party against whom it is of- 
fered may, if he choose, waive this particular objection ; but, if he does 
not, are the jury to be allowed to draw unfavorable inferences from 
his insisting upon the cause being tried in the orderly way in which the 
law provides? In a case where communications between client and 
counsel were inquired about. Lord Chelmsford said : 

"Tbe exclusion of such evicience is for tlie général intci'est of tlie com- 
munity, and tlierefore to say that, wlieii a party refuses to permit profes- 
sional confidence to be brolven, evorytliing nuist tie talvcn most strongly 
against bini, wliat is it but to deny liim the protection which for publie 
purposes the law affords him, and utterly to take away a privilège which 
can thus only be asserted to his préjudice?" Wentworth v. Lloyd, 10 IIouso 
of Lords, 589. 

To a similar efifect are Nat. Ger. Am. Bank v. Lawrence, 77 Minn. 
283, 79 N. W. 1016, 80 N. W. 363 ; Lane v. Spokane Falls R. Co., 21 
Wash. 119, 59 Pac. 367, 46 L. R. A. 153. 75 Am. St. Rep. 821; 
McConnell v. City of Osage, 80 lowa, 293, 45 N. W. 550, 8 L. R. A. 
778. 
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Plaintiff in error cites two décisions in whicla it is held that when the 
défendant in a criminal trial— who, under the statute, mav, if he 
pleases, call his wife as a witness, but against whom his wife c'ould not 
be compelled to testify — fails to call his wife, the jury may infer that 
her testimony would hâve been unfavorable to him. Commonwealth 
V. Weber, 167 Penn. 153, 31 Atl. 481, and People v. Hovey, 92 N. Y. 
.554. In neither of thèse is there any discussion of the question or any 
référence to authority. In the New York case the décision is obiter, 
because the point was raised upon exception to the charge, which ex- 
ception was taken only after the trial had terminated; the jury having 
brought in their verdict. The court held that such exception "did 
not présent any question of law for the considération of an appellate 
court." The précise question as to privilège in the case of a husband 
or wife charged with crime was considered in the following cases. In 
each of them the question was discussed and authorities cited. The 
conclusion reached" was that the rule as to drawing unfavorable m- 
ferences from the failure of a party to produce évidence "is not to 
be applied to those cases where the law, on grounds of public pollcy, 
has established privilèges against being compelled to produce it," and 
also that, "if the failure to produce the testimony is to be construed as 
a circumstance against the party, his privilège would be annulled and 
entirely destroyed." Johnson v. State, 03 Miss. 31G ; Newcomb v. 
State, 37 Miss". 383; Knowles v. People, 15 Mich. 408. 

The Appellate Division of the Suprême Court of New York for the 
First Department has apparentlv reached a différent conclusion in 
Deutschmann v. Third Ave. R. R., 87 App. Div. 503, 84 N. Y. Snpp. 
887. That case seems not to be in accord with the gênerai consensus 
of judicial opinion, and, since the question is not one of interprétation 
of a State statute, but deals only with the gênerai law of évidence, there 
is no reason apparent why this court should foUow it. 

The judgment is aiïirmed 

Pétition for Rehearing. 

PER CURIAM. Authorities now cited which were not on the 
original briefs indicate that in the state courts the privileged testi- 
mony is admitted unless objection is interposed. That circumstance, 
however, does not modify the conclusion expressed m our opinion 
disposing of the cause, namely, that the trial ludge correctly in- 
structed the jury because the rule as to drawing unfavorable infer- 
ences from failure to produce testimony is nol to be applied where 
the law, on grounds of ptiblic policy, has established privilèges^ dgainst 
be'ng compelled to produce it. 

The pétition for rehearing is denied. 
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ATLANTIC & M. G. S. S. CO. T. GUGGENHEIM et oL 

(Circuit Court of Appeals, Second Circuit May 22, 1906.)j 

No. 257. 

1. SHTppnsro — Action bob Demtjreaoe — DarENSES. 

Wbere two vessels, cliartered to carry a number of cargoes of cok« 
between two ports, were aceepted and loaded uuder ttie charter when 
tendered, and tlie freight vvas paid without objection, tLie cbarterer 
cannot set up a claimed breacli of tlie charter in failing to lieep ttie ves- 
sels at l'egular intervais apart as a défense to an action for demurrage 
for delay In loading vvijere sucli alleged breach did not cause or con- 
tribute to the delay or otherwise cause damage to the charterer. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Stiipplng, §§ 587, 
690. 

Demurrage, see notes to Philadelphia & R. R. Oo. v. Peebles, 14 C. C. 
A. 6.j7; Raudall v. S-arague, 21 C. C. A. 337; Daggerman v. Norton, 46 
C. O. A. 4.] 

2. Same. 

Under a charter for the carriage of cargoes of coke which provlded 
that It should be loaded on the vessels "as fast as they can receive the 
same," the ovvner is entitled to demurrage for delay in loading caused 
by the failnre of the charterer to hâve a supply of coke on hand at the 
port of loading. 

[Ed. Note. — For cases In point, see vol. 44, Cent. Dig. Shipping, §5 572- 
674.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Appeal from a decree allowing the libelant $2,474.46 for demurrage, 
interest, and costs, growing out of the détention by respondents of 
libelant's schooners Doug-lass and Bronson at Pensacola, Fia., on 
their second charter trip from that place to Tampico, Mex. 

For opinion below, see 123 Fed. 330. 

Charles S. Haight and John W. Griffin, for appellants. 

J. Parker Kirlin and Eliot Tuckerman, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The questions involved received very care- 
ful considération from the District Judge and the commissioner, to 
whom was referred the question of damages, and but little need be 
added to their opinions. 

Under the agreement, contained in the letters which passed between 
the parties, the steamship company was to furnish two schooners to 
carry coke for the Guggenheims from Pensacola, Fia., to Tampico, 
Mex. The letter of the steamship company, dated July 28, 1898, 
concludes with the following statement: 

"The flrst vessel is now about to leave Boston for Baltimore to load for 
Tampico, and proceeds thence to Tensacola, light, to enter on this coutract. 
The second vessei to follow abolit two or three weeks later. We are to keep 
the vessels a regnlar period apart as much as possible, giving you fuii in- 
formation as to their moveinents." 

On her second trip the Douglass arrived at Pensacola on Friday, 
February 17, 1899. She was not loaded until February 27. The 
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commissioner allowed her demurrage for 6 days and l^i hours. The 
Bronson arrived February 21st. Her reasonable time for loading 
expired on the 25th, when she went on demurrage. The loading was 
net completed until Mardi 9th. She was allowed demurrage for 
12 days and 5j^ liours. Assuming that the stateraent at the close of 
libelant's letter, above quoted, can be construed into a positive war- 
ranty that the facts were as stated, and, also as an unconditional agree- 
ment, that the vcssels should be kept about two or three wecks 
apart, the time to bave taken advantage of a breach of this character 
was when the vessels reached Pensacola for the first trip. The 
Douglass reached there January KS, 1899, and t]:e ISrcnson three days 
later. The respondents now contend that tlie former should hâve 
reached Pensacola on Septembcr 2G, 1S98, and the latter about Oc- 
tober 10, 1898, and tliat their faihire to do so was a iDreach of the 
agreement by the libelant. Notwithstanding this contention, the re- 
spondents accepted the schooners. 

The inferences to be drawn from this conduct are two: 

First. The respondents did not regard the language quoted as 
anything more than a statement of libelant's information, at the 
time, of the location of the Douglass and a promise to accède to re- 
spondents' wishes, as far as possible, to kecp the vessels apart. 

Second. If the respondents regarded the language quoted as an 
express agreement to dclivcr the vessels not later than October, it 
would secm that they should not hâve accepted them in January as 
a good delivery under the charter. 

Two or three months after the charter complaints were made that 
the vessels were being delayed unduly and the libelant proposed to 
cancel the charter if respondents wished to do so, provided they 
would pay the expense to which the libelant had been put in the 
mattcr. This was declined and the agreement continuée! in force. 
Although varions letters passed between the parties and complaints 
were made by the res])ondents regarding other matters the suggestion 
that they had the right of cancellation seems never to bave been 
made, and both parties, after the acceptance of the schooners, pro- 
ceeded upon the theory that the charter was in force. It is now, 
we think, too late for the respondents to avail themselves of ob- 
jections which should bave been made in limine. That the three 
day interval between the arrivai of the vessels in January was not 
regarded as too short may be inferred from the fact that on their 
first and third voyages the Douglass was loadcd in 45 and 36 hours, 
and the Bronson in 48 and 31 hours, respectively. So long as there 
was cargo read}' for delivery there secms to hâve been no difficulty 
in getting it aboard and giving the vessels quick dispatch. The 
difSculty arose not because the time was linhted, but because the 
supply of coke was limited. The libelant's promise to give the re- 
spondents full information of the vessels' movements was faitlifully 
kept. They knew, more than three weeks before the second vo3rage 
began, when the vessels would arrive at Pensacola and had ample 
time to procure cargocs. The vessels were farther apart on this 
voyage than on the previous one. No complaint was made at any 
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time that they were not farther apart and no proof has been offered 
to show that the failure to provide more time Jietween the arrivais of 
the vessels has caused damage to the respondents. 

It will be observed tliat by no process of construction can the char- 
ter be interpreted as containing a positive covenant that the vessels 
should be kept apart three weeks or two weeks or ten days or any 
stated period ; the language is "a regular period apart as miich as 
possible." We think the Hbelant fully complied with the agreement 
unless an entirely unwarranted construction be given it. The prop- 
osition that the respondents were rclicved of their oblisfation to 
supply cargo because of weather conditions is unsupported by proof 
and is insuflîcient in law. The charter provided that the coke was 
to be loaded on the schooners "as fast as they can receive the same." 
It was not so loaded. The schooners could hâve received the coke 
as fast as they did on the first and third voyages and if it had been so 
delivered there would hâve been no claini for demurrage. 

The respondents seek to construe the charter as if it read: 

"The eolie is to be loaded on bo;u-(î the vef.:f;els as Tast as It is received at 
ttie wîjarf of tlie Louisville & Nasliville Railroad Company at Teusacola." 

It is enough that it does not so read. The respondents covenanted 
to supply the schooners with cargo ; it was their duty to do so ; they 
failed in this duty and the failure was the sole source of the de- 
murrage. 

The master of the Bronson testified: 

"Q. What was tlie reasou for tliis delay in loadinpr? A. Want of cargo. 
Tlicre was no ooke tliere. It would coiiie a Ions in driblets ; and some days 
we would set two fars, some days tlu'ee aud sonie days not any. Q. Would 
you be loaded at nisclit during ttiis jieviod if eolce canieV A. If foke came 
we would. Q. What sort of weather was it at Pensacola during this second 
trip? A. The weather was good and mild and pleasant." 

Without pursuing the discussion further it suffices to say that 
we agrée with the District Court in the conclusions reached. We are 
of the opinion : 

First. That the statement in the charter that the Douglass "is 
now [July 28th] about to leave Boston" was not an express war- 
ranty that she would reach Pensacola in September or October. 

Second. That there was no agreement to keep the vessels apart for 
two or three weeks or for any stated period. 

Third. Assuming that the charter contained such provisions they 
were conditions précèdent which could be waived. 

Fourth. That in accepting the vessels without objection and in 
paying the freight without notice or question, the respondents waived 
the breach, assuming that there was one. 

Fifth. If the language quoted, supra, constituted a condition pré- 
cèdent and if there was a breach by the libelant and no waiver by 
the respondents it was still incumbent on the latter to prove that 
they suffered damage by reason of such breach. This they hâve failed 
to do. 
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Sixth. That on 'the voyage in question the vessels were kept a 
regular period apart, ample time being allowed to load the first 
before the arrivai of the second, if cargo had been available. 

Seventh. That the failure to provide cargo was the fault of the 
respondénts for which the libelant is in no way responsible. 

The commissioner, to whom the question of damages was referred, 
made a careful and conservative report and we agrée with the Dis- 
trict Judge in thinking that the exceptions thereto are without merit. 

The decree is affirmed with interest and costs. 



THE SARNIA. 

(Circuit Court of Appeals, Second Circuit. Jlay 22, 190C.) 

No. 225. 

1. Seamen— Injubies — Tbeatment. 

Wliere a seaman sustained a trifling injury to liis hanrl, and after be- 
ing treated by a pliysician it grew somewliat worse until tlie next port 
was reaclied, where it was again treated by a compétent surgeon, wlio 
advised that the seaman remaiu in a hospital, which, liowever, he did not 
do. because of his fear of yeliow fever, the ship was not liable for iti^ 
failure to overrule his objection and require him so to remain ; the 
physician having aiso advised that his injury was not so serions but that 
he could continue his voyage with comparative safety. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Seamen, §§ 
39-44.] 

2. Same — Evidence. 

On a libel against a vessel by a seaniau for alleged improper treatment 
of an injury, évidence heM insufficient to warrant finding that the ves- 
sel's officers were guilty of négligence. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, in favor of libelant for Per- 
sonal injuries sustained while on a voyage from New York to the 
West Indies and return in July, 1904. The opinion of the District 
Judge is reported in 137 Fed. 952. 

P. S. Dudley, for appellant. 
W. H. Smith, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBË, Circuit Judge. Before leaving port, while hauling 
in to shift the vessel from one berth to another, a loose wire of 
the cable pricked libelant's right hand. No négligence on the part 
of the ship is charged, so far as the original injury is concerned, 
but it is contended that he did not receive the subséquent care to 
which as a seaman he was entitled. The hand gave him no trouble 
while in the port of New York. He worked just as well as before. 
But after three days from their sailing it swelled up and pained 
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him very much. He used oil and bread to put on the swelling and 
the next day called it to the attention of the first officer and captain. 
The first officer reUeved him of work except at the wheel, and, upon 
his complaining, of that also; poulticed the hand for a day or two 
and took off some of the hard skin with a knife. Six days after leaving 
New York the Sarnia reached Kingston, and the captain at once 
called in a duly qualified physician, who made an exaniination, treat- 
ed the hand with warm antiseptic applications, and the next day made 
a free incision, and there was a free discharge of pus. He diagnosed 
the trouble as a "whitlow" and dressed the wound with antiseptic 
dressing. Greco asked to be left in hospital at Kingston, but the 
doctor advised the ship's officers that it was unnecessary to leave 
him in hospital, that he could remain on board and the treatment be 
carried out there, and that he would probably recover in a week or 
10 days. The doctor gave the chief officer instructions as to bath- 
ing, care, and dressing of the wound. The next day the vessel sailed 
for Port Limon, touching. at Port Columbus, where there was no 
doctor, and at Carthaga, where they stayed only four hours. The 
voyage from Kingston to Port Limon occupied six days, during which 
time the chief officer attended to his hand every day. The libelant 
says he "eut it every day." The chief officer says he did not 
eut it, but took out pus every day as the Kingston doctor had in- 
structed him. Probaljly the pain of that opération made the plain- 
tifif believe that he was being eut. Greco admits that the first 
officer "put on some kind of remedy" each day and the mate's state- 
ment that he carefully obeyed the doctor's instructions is uncontra- 
dicted and inherently probable. It should be noted that this was 
not merely a rough seaman's efïort to follow médical directions. The 
first officer was certificated under the German law to serve as mate on 
German steamships. That law required him to study for eight months 
in a médical school and to pass an examination, ail of which he had 
done, and held certificate thereof. 

By the time they reached Port Limon the hand was worse. Greco 
was at once put in charge of a compétent surgeon who saw and 
treated him twice a day for the four days the ship remained there. 
The libelant says that he asked to be allowed to remain in hospital 
there. This is disputed by the ship's officers, and they are corrobo- 
rated by the entirely disinterested testimony of Dr. Steggall, who says 
that he at first advised the transfer of the man from ithe ship to the 
hospital, but, upon asking the libelant if he would go to the hospital, 
the latter refused on account of his fear of the Limon climate in 
midsummer. It is at times afflicted with yellow fever. Thereupon 
the doctor told the ship's officers that the man could perfectly well 
go to Nevi' York and would receive better treatment when he got 
there. He also gave the first officer instructions as to treatment to 
be administered on. the voyage home. He testified: 

"Tiie libelant's hand showecl notieeable improvement during my treatment 
of same. I used an anti.septic treatment. 1. e., lotions and dressings, and I 
advised the chief officer to administer the same daily during the trip to 
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New York. Tlia patient needcd daily attcp.dai'ico, ai:;! î so iustn;i-to(l tlie 
olliiier in question. ïlie liand was suppurating, Irat not veiy mucli. Otîier- 
vvise I would uot havo allowed him to go." 

He sent bandages, ointment, and some solution on board for use 
in dressing the hand. That the décision to return to New York was 
in fact tlie doctor's seems entireîy clear. The captain testiiîed : 

"If the doctor saw liim four days^, every day tv.ieo. lie ]uu::t kiiow wiietlier 
it was necessary to leave liim in tlie hospital. or not. I am not a doetor. 
I took tlie doctor's adviee. * » * jje said if we clcaned tlie hand every 
day it would be suflïeicnt for Nevxf York." 

On the return voyage the Sarnia touched at Kingston for mail and 
passengers in the middle of the night and reaclied New York in 
seven days. The libelant was at once sent to a hospital, when the 
hand was found to be in very bad condition, the ptis having bnrrowed 
extensively among the tendons, and the resuit is that the hand is 
permanently crippled. As to treatment on the return voyage there 
is a conflict of testimony. The libelant says the mate medicated 
his hand only the first day and then abandoned it and left it with the 
waitress. The Chief officer insists that he dressed the hand every 
day at least once cleansing it and using the materials the doctor had 
sent, and that the stewardess was présent and assisted. There is 
some indication that on some days she also dressed it a second time. 
The libelant admits that the stewardess (waitress, he calls her) 
dressed it every day with "some kind of carbolic acid and put some 
kind of paste over it"; and says that the paste was ail exhausted be- 
fore they reached New York. Since thèse are the materials the 
doctor sent aboard for the purpose, it would certainly seem that the 
doctor's instructions were carried out. 

We are tmable to concur in the conclusion that the ship is re- 
sponsible for the unfortunate resuit. The District Judge held that 
the libelant should hâve been left in the hospital at Kingston in con- 
formity with his request. This seeins too severe a rule to apply. The 
expressed désire of a man with an injury apparently not serions 
is not to be taken as controlling. The question to be determined was a 
médical one, the adviee of a compétent physician was sought and 
followed, and the ship's officers should not be held négligent be- 
Cause they followed his adviee, especially where the injury was of 
an apparently trifling character. As to leaving him in the hospital 
at Port Limon, the District Judge says that it is immaterial whether 
or not the libelant wished to be left there. But this was not a mère 
matter of préférence. It was a choice of evils. When a man injured, 
even as Greco was, protests against being left unacclimated in mid- 
summer in a yellow-fever port, it is a very serious responsibility to 
assume to overrule his protest and expose him to what he may reason- 
ably assume to be a deadly péril. Had he been left there and his 
hand healed quickly, but with the resuit of bringing him down with 
an attack of yellow fever, it might well be contended that the master 
was inhuman in not heeding his protest and bringing him back to 
the port of shipment, especially since the doctor gave assurance that 
the voyage might be made without risk to the hand. We are not 
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inclinée! to liold tlie ship liable, because the master, relying on tliat 
assurance, acceded to libelant's expressed wish. The District Judge 
seems to bave been of the impression that the libclant was neglected, 
but the évidence in our opinion does not warrant sucli a finding. It 
is said that the first officer discovcred the formation of pus only 
at Port Limon. On the contrary, he discovered it as soon as the 
doctor opened the swelling at Kingston, and during the six days' 
voyage to Port Limon tried every day to expel as much pus as lie 
coulcl (the libelant admits this) and followed most carefully the 
doctor's instructions. The plirase "some treatment was attempted" 
does not quite accurately describe what was done. The treatment by 
the chief ofiîcer and stewardess is criticized as "usclcss, so far as 
any favorable results were concerned." The test of success seems 
hardly a fair one, so long as they followed the instructions and used 
the materials and dressings with which the doctor supplied them. 
It is stated that the chief officer "did not apparently follow the in- 
structions given by the physician at Kingston, but sub.stituted a method 
of his own which he says he learncd at school." There is no évi- 
dence to warrant such a finding. He followed the doctor's instruc- 
tions closely. The witness' use of the word "school" did not im- 
port some boyish expérimentation, but referred to the school where 
he received his eight months' médical instruction. We cannot find that 
Greco was negligently treated by the ship's officers. If the doctors 
made some error of diagnosis, as the most compétent physicians and 
surgeons sometimes do, and thus prescribed a treatment not sufficient 
to insure safe return to the United States, the fault should not be 
charged to those who faithfully administered that treatment. 

Undoubtedly a seaman who is injured, even without fault of the 
ship, should be properly cared for and afforded prompt and com- 
pétent médical and surgical treatment, so far as the conditions (near- 
ness to port, etc.) may admit. The libelant was relieved from duty, 
attention was given to hini at once, and was continued till port was 
reached. Both at Kingston and at Port Limon he was at once afïord- 
ed médical and surgical treatment. The doctors may each hâve made 
a serious mistake in this particular case, but certainly they were 
"compétent." The one at Kingston (where claimant bas an agency) 
was the one regularly employed, when necessary, by the American 
Packet Company. Fie was a "bachelor of medicine and master of 
surgery, Edinburgh L'niversity 1890," who after three years' clinical 
work in London. Paris, and Edinburgh. locnted in Jamaica, where he 
has been in practice for 11 years. The doctor at Port Limon was 
graduated from the Royal Collège of Surgeons of England and the 
Royal Collège of Physicians of London in 181)3, was two years in the 
Royal Mail Steam Packet Company's service and then, in 1894, as- 
sumed charge of the hospital of the Costa Rica railroad at Port Limon, 
where he has been ever since. The ship's officers might fairly be 
entitled to conform tlieir conduct touching any médical or surgical 
question to the instructions of men thus qualified to décide it. 

Référence is made to The Tronuois. 118 Fed. 100.5, .5.5 C. C. A. 497; 
The Eva B. Hall (D. C.) 114 Fed. 755; The Troop, 128 Fed. 856. 
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63 C. C. A. 584; and The Svealand, 136 Fed. 109, 69 C. C. A. 97._ A 
pernsal of the facts set forth in those cases will show how essentially 
différent is the one at bar. To hold the Sarnia responsible upon 
the record hère presented wotild be to extend the liability of the ship 
far beyond the point to which it has been carried in any reported 
case. 

The decree is reversed with costs, and cause reniauded with in- 
structions to dismiss tlie libel. 



THE LYNDHURST. 

'(CIrmIt Court of Appeals, Second Circuit. May 24. lonay 

No. 207. 

TOWAGE — INSECURE FaSTENING OF HAWSEB LlABIUTT OF TUO FOB NEGIJGENCB 

OF Masteb of Tow. 

WUere a can.'il boat at the time sbe was talceii In tow b.y a tug hnd 
a mnster on board wbo In accordance with the usua! eustom unflertook 
to niake fast the towline on such boat, the tug la not respousihle for his 
nesligeuce in performing such duty resulting In an In.fnry to the tow 
tln-ough her going adrift by reason of the insecure fasteuing of the line 
and poming into collision with other vessels. 

fKd. Note. — For cases In point, see vol. 45, Cent. Dig. ïowage, S§ 
24-20.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The cause cornes hère upon appeal from a decree holding the 
steamtug Lyndhurst responsible for damages donc to her tow, the 
canal boat Philip Raffertv, which on March 13. 1R97, was in collision 
with a car float lying at the pier foot of Gansevonrt street, North river. 
The opinion in the District Court will be found in 129 Fed. 84.3. 

J. K. Symmers, for appellant. 
La Roy S. Gove, for appellee. 

Eefore WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMr>E, Circuit Judge. The District Judge thus briefly sets 
forth the circumstances of the collision: 

"Tbe l)oat [tlie Ralïerty] had beeu lying stern ont, liglit, outside of two 
otlier boats fastened on the upiier side of Tbirteentli Rli'eet [Pier] ajid wai9 
taken in tow tbere, about 7 c'ciock in the morning by the tug, to be towed 
to K(lg(!water, N. J., for a load of coal, on a hawser, furnislied by the tug 
and leading from her stern. [The tug had a barge on eacli side and there- 
fore backed into the slip between 13th and 14th streets to pick up the canal 
boat.] The loop of the hawser was put by the master of the boat ovcr 
her stern cleat, under directions from the tug, but it shortly afterwards 
slipped off, letting the boat go adrift and conie in contact with the float, 
causing the damage complained of. The tide was ebb and the wlnd of some 
forc« f^rom the northwest. The tug's liability turns prineipally upon the 
question wbe'lier she was négligent in niaUing the boat fast. The libelant 
contends that the hawser was frozen and stiff and that it slipped olï for that 
reason. Also that the tug was in fault in several other partic-uiars, among 
ttiem, that the tug failed to see that tUe tow was properly fastened and 
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permitted her to corne in violent collision witli a lighter. The claimant 
contenus tliat the aceiOent was whoUy produced by the négligence of the 
master of the boat in that he dld not proi>ei-ly fasten the hawser to M» 
cleat." 

As to the first alleg^ation of fault the District Judge held that the 
weight of évidence shows that the hawser was not frozen. "The 
weather," he says, "had been cold, but not freezinç, although by 
the weather records the thermometer got down to 30 degrees about 
8 o'clock. Prior to that hotir it had ranged from 45 degrees at 1 
a. m. to 31 degrees at 7 a. m., and for the several prior days, the 
mean température was not under 45 degrees. I do not see, in view 
of the évidence, how the theory that the hawser was frozen can be 
sustained." In this conckision we fully concur. 

As to the HabiHty of the tug he held as follows: 

"I conclude that the accident was either dne to the tng's omitting to see 
that the loop of the hawser was carefiilly put over the cleat, or to its 
being shaken loose hy collision with the lighter, which was due to négligent 
towing." 

The latter proposition may be first considered. The évidence is 
not satisfactory and présents many contradictions, which is not sur- 
prising in view of the circumstance that no testimony was taken 
ùntil more than three years after the accident. The testimony was 
ail taken by déposition and four years more elapsed before the cause 
was tried. The master of the Rafïerty testified to two separate 
spécifie contacts before collision with the car float at Gansevoort 
Street Pier. He says that as the tug pulled him out of the slip he 
struck the spiles on the end of the Thirteenth Street Dock on the 
northwest corner of the dock. The witnesses from the tug insist that 
while the Rafïerty was in tow she did not come in contact with 
this dock. The tide was a strong ebb, and there was a fresh breeze 
from the northwest. The tug was hauling the canal boat out stern 
first intending to take her over to the lee of the further shore, and 
there rearrange her in the tow for her destination. The canal boat 
started from her berth, about 20 feet inside of the end of the pier, 
and some 60 or 70 feet (the width of the two other boats) north 
of it. The hawser was about 20 or 25 feet and when the tug began 
hauling she (the tug) was heading diagonally across the river. 
Under thèse circumstances it might be that the eflfect of wind and 
tide before the tug got under full headway would bring the flotilla 
down so near the dock as to resuit in a contact between the spiles 
and the tow. But in that event, the stern being held up by the pull 
of the tug, the bow of the tow would tail with the tide diagonally 
across and down and the part brought into such contact would be 
the bow and perhaps some part of the port side forward. The master 
of the tow, however, testified positively both on direct and cross that 
he struck the spiles "about amidships, or maybe, a little forward of 
amidships, * * * on the starboard side." To do this his boat 
would hâve to be heading at least diagonally up stream, a position 
which she could not be in while the tug was towing her st-^rn first, but 
which she would tend to assiune if she were cast loose. In like man- 
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ner he testified that he came into contact with the ligbter, wliich lay 
at the end of little Twelfth street, broadside to broadside, striking 
with his starboard side with the head up-stream. The chart shows 
that Httle Twelfth Street Pier lies a considérable distance inshore 
from the end of the Thirteenth Street Pier, and it is difficnlt to con- 
ceive any theory which will account for the tow reaching it while 
still attached to the tug. To do so the tug must immediately after 
starting for the Jersey shore bave backed or stopped her headway, 
for no known or suggested reason. The narrative of the transaction 
given by the master of the Rafiferty harmonizes fully with the theory 
that the hawser slippedoff before the first contact with the spiles. 
He admits that he did not know when it slipped; was biisy with 
fenders to ease contact with the lighter when they called to hiin from 
the tug that the hawser was gone. How long it had been gone, he 
does not profess to know. The witnesses from the tug are positive 
that the tow made no contacts until after the hawser slipped; and, in 
our opinion, the clear weight of testimony is to that effect. Therefore, 
we cannot find the tug in fault for sliaking the hawser loose by negli- 
gently allowing the tow to corne into collision with the lighter or the 
spiles. 

The cause of the collisions which the Rafïerty sustained was fail- 
ure to put the loop of the hawser carefully over the cleat. In that 
proposition we concur with the District Judge, but we cannot as- 
sent to the conclusion that the tug is to be held liable for that want of 
care. It is suggested that in putting the loop on his cleat the master of 
the tow was acting as the servant of the tug. We bave aiready 
held that proposition unsound in a récent décision (Guinan v. Steam- 
tug Flushing [April 2, 1906] 145 Fed. 614.) It is also suggested 
that it is the duty of the tug to itself make fast the lines upon ail ves- 
sels which it takes in tow. The authorities cited to support suçh' 
propositions do not go to that extent. 

In The Olive Baker, 4 Ben. 173, Fed. Cas. No. 10,489, the accident 
was caused, or promoted, by the breaking of a line which broke ap- 
parently because it had been slackened. The slackening had been 
donc by the captain of the tow, and the tug was held responsible. 
But the évidence showed that the captain of the Olive Baker was 
cognizant of the slackening and slowed down so as to enable the 
captain of the barge to slacken it. The court held that the "Olive 
Baker, in undertaking to tow the barge, made herself responsible for 
any arrangement of the towing lines that was known to and ac- 
quiesced in by her. Whatever slackening of the line took place in 
this case was acquiesced in by the Olive Baker." 

In The Près. Briarly (C. C.) 24 Fed. 478, the tug was held in 
fault "in not seeing that the tow was properly made up, and secured 
with lines of proper strength, Half-inch lines, even new, are not 
sufficient for the securing together of large barges to be towed on 
the Mississippi river." 

In The Sweepstakes, 1 Brown Adm. 509, Fed. Cas. No. 13,687, 
the court said: 

"Undoubtedly It was the duty of the tug to see that the line was securely 
fastened no matter what mode of fastening was adopted, and so as to hoJd 
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in ail emergoncios likely to liappen whetlior ordinary or extraorcliiiary, ajid 
tlie fact that it did not so hold is the best évidence tliat tlie diity was uot 
performed." 

The court, however, was clealing with failure to secure the end 
of the hawser which was attachée! to the tug. It said : 

"I knoAv of no safe nilo otlier tlian to lioîd tiigs responf^ilde pi-i'i;a faeio 
in ail ea!;<'S, for injuries resultiu^ from the tow Une slipping or giviiig way 
froni its fastening npon tlie tug." 

In The Quickstep, 9 Wall. 665, 19 L. Ed. 767, the court laid down 
the gênerai rule : 

"It was tlie duty of tlie tuK, as the caiitains of tlie canal boats bad uo 
voiee in makinj; up tbe tow, to see that it was proporly construeted, ai>.rt 
tliat tbe lines were suffleient and securely fastened. Tbis was an equal 
duty, wbother sbe furnisbed tbe Unes to tbe boats, or tlie beats to ber. In 
tbe nature of tbe oinployiuont, lier oflicers eonld tell better than tbe nien on 
tbe boats wbat sort of a Une was reqnired to secure tbe lioats togctîier and 
to keep tbem in thcir positions. If sbe failed in tbis duty sbe was guilty 
of a maritime fault." 

But the trouble in that cause arose from the parting of a line Con- 
necting one of the rear boats with the fleet and the subséquent break- 
ing of a bridle-line which held the two forward boats together. The 
lines were not sufficiently strong. 

In Pedersen v. John D. Spreckles Co., 87 Fed. 9.38, 31 C. C. A. 
308, the accident happened because the towing hawser was fastened 
to the wrong bitt on the schooner. After referring to the authorities 
which had been cited and holding, in gênerai language, that in the 
case of canal boats and barges, "which hâve no life, voice, or control 
in making up the tow," it is the duty of the tug to see that the lines 
of the tow are properly, sufficiently, and securely fastened, the court 
proceeds : 

"But snch cases bave no application to a case like tliis, wbore tbe schooner 
had its own officers and crew on board, and, in pursuance of the custom in 
tbis respect, took full charge, management, and control in thèse niatters. 
* * * ïhe testirnony shows, without conflict, that it is the custom, in 
ail cases where the tow bas its own olficers and crew on board and in 
charge, for the officers of the vessel to arrange ail the preliminary niatters, 
sueh as placing, and making fast the towliue. * * * xiie law applicalile 
to this case is that both tbe tug and tbe tow niust exercise reasonable cîire 
and skill. While the tug was bound to exercise reasonal>!e care and skill, 
sbe had the right to expect corresponding care and skill on the part of the 
schooner." 

The case at bar seems to come within thèse principles. It is true 
that the master and crew of the canal boat consisted of but one man, 
her master, but he was as well able to hitch the loop of a hawser over 
a bitt or a cleat as a dozen men would be. The witnesses for the li- 
belant themselves testify that it is customary for captains of canal 
boats to fasten hawsers on their own boats. This being so it would 
seem to be an undue application of the gênerai language of the au- 
thorities supra to require the tug boat to send a man on board each 
boat to fasten the towing line in the présence of a master who must 
be assumed to be compétent to make it fast himself. We are satisfied 
that thè several contacts of the tow happened, because the hawser 
147 F.— 8 
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was not carefully adjusted by her master over the desi^nated cleat, and 
that for his carelessness in that respect the tug is not liable. 

The decree is reversed, with costs, and cause remanded, with in- 
structions to dismiss the hbel, with costs. 



DISSTON et al. v. McCLAIN, Internai Revenue Oolleetor. 

(Circuit Court of Appeals, Tliird Circuit. July 9, IDOG.) 

No. 33. 

1. Internai, Revenue— Legaoy Taxes— Passing op I^egact. 

Sections 2!). 30. Wav Revenue Act .Tune 13, 1.S08. c. 448. 30 Stnt. éCA. 
405 [U. S. Couip- St. 1901, pp. 2307, 2308], did not iinjwse a tax ou legacies 
of Personal estate on fhe frrouud that tliey were tet-lniically vestcd, l)ut onI.\' 
upon such legacies when they came into aetual iiossession and en.ioyirient, 
and the turniug over of such a lesacy to tlie beuefieiary, and the payment 
of the tax were iutended to be couteuiiioraneous. 

2. Same— Annuity Cwarged oy Income of Kstate. 

The jiersonal estate of a testator is not sub,jec't to the payment of a leftaey 
tax under sections 20, 30, War Revenue Act .Tnne ]3. 1808, c. 448, 30 Stat. 
4G4, 405 [U. S. t!oU!p. St. 1001, pp. 2307, 2308], as a legacy of an entirety 
for life merely because a fixed income for life is to be paid to a benefl- 
ciary ont of the whole income of tlie real and ])ersonai estate in the hauds 
of ti-u.stees, and is primarily chargeable under tlie state law upon the per- 
sonalt.y but in sucli case the spécifie payments oiily are taxable as the same 
from time to time become due and payable to the legatee. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below see 143 Eed. 191. 

Michael J. Ryan, for plaintifïs in error. 

Jasper Yeates Brinton and J. Whitaker Thompson, for défendant in 
«rror. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

GRAY, Circuit Judge. The plaintiffs in error were plaintiffs below, 
and, as executors of the testator named, brought their action 
to recover from the défendant, late Collector of Internai Revenue in 
Pennsylvania, the sum of $14,920.01, as for taxes alleged to hâve been 
unlawfully collected and paid by plaintifïs to défendant under protest. 

The testator, Horace C. Disston, in his lifetime a résident of Phila- 
delphia and citizen of the state of Pennsylvania, died on June 1-3, 1900, 
having first made his last will and testament, duly probated on June 19, 
1900, whereby he appointed the plaintiffs in error his executors, who 
accepted and qualified as such. The défendant, Penrose McClain, \vas 
Collector of Internai Revenue for the United States, in and for the 
Eirst Revenue District of Pennsylvania, at the time the alleged exces- 
sive and illégal payment of taxes was made to him by the said plain- 
tiffs, to wit, on June 21, 1901. The statement of claim sets Out 
certain portions of the will of the said Horace C. Disston, as follows : 
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"Ail tlie rest, resiclue and romainder of niy estnte. real, Personal and mixed of 
vvhatsoever kind and wheresoever situated, I Rive, devise and bequeatli unto 
niy brother, William Disston, my friend, (îeorge Jlc-fiowan, aud tlie Taeony 
Savins Fund Safe Deposit, Title and Trust Company, in trust nevertlieless, for 
the followins uses and purposes : To keep tlie same iiivested in sucU secui-ities 
as I niay hâve or to invest tlie same as tliey may deterinino, and from tlie in- 
fonie arising froiu ail my said estate to jiay first to my beioved friend, Uaclia.el 
Ascii, tlie sum of fifteeu thousand dollars lier year during ail the terni of her 
uatural life — sueh paynient to be niade to lier by tliem in quarterly iiistalments 
of three thousand seveii hnndred and fil'ty dollars eacli. and the first iustal- 
ment to lie jiaid to her threo nionths after my decease and thereafter quarter- 
ly, as aforesaid. Second. To invest the balance of said income in such se- 
curities as they niay décide npon until the death of the said Rachael Asch. 
Third. Immediately upon the death of the said Kachael Asch, I will and direct 
that the trust estate hereby created sliall cease and détermine and that the 
trustées aforesaid shall pay over the whole of my said estate absolutely and 
free and clear of any trust to such persons and to such charities and in such 
proportions and aniounts as 1 may direct in a paper signed by me and ad- 
dressed to them, and whicli paper I intend to forthvvith prépare. Should any 
person or charity so desiguated by me be uuable from any cause to take the 
amount or interest so fixed and named by me, then I will and direct that such 
portion or interest and ail the rest. residue and remainder of my estate tlint 
may be undisposed of shall be divided according to the intestate lavvs of tbe 
state of Pennsylvanla." 

Under this provision of the will, the said Rachael Asch received 
from the said executors the sum of $3,750 every three months, com- 
mencing September 13, 1900, down to and including June 13, 1902, 
amounting in the aggregate to the sum of $30,000, on which, as having 
been vested in possession or enjo3'ment of the said Rachael Asch prier 
to July 1, 1902, the date at which the repeal of the war revenue act took 
efïect, it was claimed by plaintifïs that a tax of $2,2-50, and no more, 
became due to the United States. The statement of daim avers that, 
nevertheless, on June 21, 1901, the said défendant caused to be levied 
and assessed on the interest of the said Rachael Asch, under the above- 
recited provision of the will, the sum of $10,871.20, which sum was 
paid on said date imder protest by the plaintiffs to the said défendant; 
and that subsequently, to u'it, on or about May 20, 1902, the plaintiffs 
did, in compliance with the rules and régulations thereto prescribed, 
apply to the Commissioner of Internai Revenue, for the repayment 
of the portion of said tax which was coUected on said contingent béné- 
ficiai interest of the said Rachael Asch, which had not become vested 
prior to July 1, 1902, and also for the repayment of ail the tax assessed 
upon the Said $30,000 in excess of $2,250, and that subsequently, to 
wit, on or about September 27, 1902, the said Commissioner of Inter- 
nai Revenue refused to refund the same to the plaintiffs. In other 
items of the will, as set forth in the statement of claim, there were 
other bequests of personal property to the said Rachael Asch, which 
were appraised at the sum of $12,150. On thèse bequests, it is alleged 
the défendant caused to be levied the sum of $1,215, instead of $910.25, 
which was claimed to be ail the tax due upon said legacy. The ac- 
tion was therefore brought to recover the différence between the 
amotmt of $18,080.20, assessed and levied by the défendant and paid 
under protest by plaintiffs, and the sum of $3,100.25, the amount of 
tax alleged to be actually due the United States. 
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To this statement of claim, there was a demurrer by the défendant, 
on the ground that the taxes paid by the plaintiffs, under protest, 
were lawfully assessed and collected by the défendant, under the pro- 
visions of sections 29 and 30 of the act of June 13, 1898, c. 448, 30 
Stat. 4G4, 4G5 [U. S. Comp. St. 1901, pp. 2307, 2308] commonly called 
the war revenue act, and the several acts amending the same. 

The relevant provisions of sections 29 and 30 of said revenue act 
are as follows : 

"Rec. 20. Tliat any person or porsons liaviiig In ch.arge or trust, as adininis- 
tratovs. oxecutors or trustées, any legacies or ilistributive sliares arisiog froin 
persional proporty, wliere tlie whole aniount oï siicli Personal property as afore- 
said, shall cxceeci the sum of ten tliousaud dollars in actual vaine, passing, 
aiter the passage of this act, troni any persou possossed of such property either 
hy vvill or by the intestate laws of any state or terrltory, or any Personal 
property or interest thorein, transferred hy deed, grant, bargain, sale or gift, 
made or intended to take effect in possession or enjoyment aftor the dcatli of 
the grautor or bargainor, to any person or persons, or to any body or bodies, 
politic or corporate, in Irust or otherwise, shall be and hereby are, made sub.iect 
to a duty or tax, to be paid to the United States, as follows — that is to say:" 

The section then proceeds to provide a scale of taxation dépendent 
upon amount and relationship. 

Sec. 30. That the tax or diity aforesaid sliall be due and payable in one 
year after the death of the testator and slinll be a lieu and charge upon the 
property of ever.v iierson who nia.v die as aforesaid for tvventy years, or until 
the sanie shall, wlthiii that period, be fully paid to and discharged b.y the 
United States ; and every executor, administrator, or trustée having in charge 
or trust any legacy or distributive share, as aforesaid, shall give notice tliereof, 
in writing, to the collector or deputy colloctor of the district where the de- 
ceased gr;iutor or bargainor last rosided within thii-ty da,ys after he shall hâve 
taken charge of such trust, and every executor, administrator, or trustée, be- 
fore payment and distribution to the legatces, or any parties entitled to béné- 
ficiai interest thereiii, shall iiaj' to the collector or deput,y colîretor of the dis- 
trict of which the deceased person was a résident, or in which the property was 
located in case of nonresidents, the amount of the duty or tax assessed upon 
such legacy or distributive share. * * * ^\ny tax paid under the provisions 
of sections 29 and 30 shall be deducted froni the particular legacy oi distribu- 
tive share on account of ^^■hieh the same is eharged." 

The court below sustained the demurrer, and judgment was entered 
thereon in favor of the défendant. The grounds of the court's déci- 
sion, as disclosed in the short opinion sent up in the record, seem to be 
that the provision of the will in favor of Rachael Asch, was in effect a 
legacy of a hfe estate in the présent value of so much or ail of the 
Personal property as would be necessary to produce the income of 
$15,000 a year, as ascertained by the mortality tables authorized by 
certain régulations of the Treasury Department, and that said life es- 
tate vested as an entirety in possession or enjoyment, immediately upon 
the death of the testator. The learned trial judge rests this conclusion 
upon what he supposes to be the authority of the décision of the Su- 
prême Court, in the case of Vanderbilt v. Eidman, 196 U. S. 480, 25 
Sup. Ct. 331, 49 L. Ed. 563. 

In this case, as in ail cases involving questions of taxation, it 
must be borne in mind, as a canon of construction of universal ac- 
ccptance in American and English jurisprudence, that no tax burden 
is held to be laid on citizen or subject, unless the législative intention 



117 

to so impose it is expressed in clear and unequivocal language, and 
that in cases of doubt, statutes imposing taxes are construed most 
strongly against the government and in favor of citizens or subjects, 
and that such statutes are net to be liberally construed. No exigency 
for extending the meaning of such statutes beyond what they express- 
ly and clearly import, can ever arise, bccause it is always within the 
power of tlie Législature to express its intent in language so clear and 
dnequivocal as not to admit of doubt. With thèse wed-established 
maxims of interprétation in view, let us examine the language by 
which Congress has seen fit to impose the taxes in question, and the 
reasoning of the Suprême Court in the case of Vanderbilt v. Eidman, 
relied upon by the learned judge of the court below. 

In the first place, it is to be noticed that the tax is imposed in gên- 
erai terms upon legacies and distributive shares. Thèse words possess 
a definite meaning, and no confusion or difficulty need arise as to the 
subjects with référence to which taxation is imposed. Legacies and 
distributive shares are classed together, and as a distributive share is 
a definite portion in money of the residue of the personal estate of an 
intestate, so a legacy is a definite gift by wiU of personal property, 
either gênerai and pecuniary, or spécifie. As such, a legacy is of a 
spécifie article, or of spécifie articles, of personal property, or of an 
ascertained and definite pecuniary amount, and may be readily valued 
by the executor or trustée having it in charge. It is the corpus to 
which the legatee is entitled in possession or enjoyment. The legacy 
in question, under the will of the testator, is not a sum certain given 
once for ail to the legatee, but a yearly sum of $15,000, to be paid to 
Rachael Asch in stated quarterly payments during the term of her 
natural life, out of the income of the whole estate, real and personal, 
of the testator, devised and bequeathed to trustées for the purposes of 
his will. The natural meaning of such a provision, and of the lan- 
guage used, would seem clearly to be a séries of legacies or bequests 
vesting in possession or enjoyment at stated intervais, but each, con- 
tingent, before vesting, on the legatee's being alive when it became 
due, the tax on which is not to be paid, as we shall see presently from 
the authoritative opinion of the Suprême Court in the Eidman Case, 
until and as it takes effect in possession or enjoyment. 

To sustain the action of the collector, we hâve to ignore the fact 
that there is no gift to Rachael Asch of a definite sum, as an entirety, 
other than the quarterly payments which the trustées of his residuary 
estate, real and personal, are directed to make out of the income 
thereof, year by year, during the term of her life. Nor is any sum 
given to the trustées or set apart by the will, the income of vv^hich, 
whatever it may be, is to be for the use of Rachael Asch. To create 
the corpus of a legacy, the income of which will supply thèse definite 
quarterly payments, would impose upon the trustées the necessity of 
setting apart such an amount of money as would, in their judgment, 
produce the income, thus creating a principal sum or corpus which the 
testator has not seen fit to create in the shape of a legacy, and to so 
create it by the mère exercise of a judgment which may prove mistaken 
in its results. The sum thus arbitrarily estimated, the collector as- 
sumes the right of appraising as the legacy of a life estate in personal 
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property, the présent value of which, for the purposes of taxation, is to 
be ascertained by rules and methods not designated in tbe taxing law, 
nor, as we think, authorized or contemplated thereby. 

Counsel for appellee lays much stress in his argument upon the al- 
leged fact that the fixed payments out of income, real and personal, 
provided for in the will, consumed tlie entire income from the residuary 
personal estate. From this he argues that this provision of the will 
was in effect a bequest of the whole residuary personalty, as an en- 
tirety, because the law of Pennsylvania requires ail legacies in the first 
instance to be paid from the personal estate. This argument might 
hâve had sonie plausibility in its application to the bequest in the Eidman 
Case of the whole income from the residuary estate, real and personal. 
This was a disposition of the entire usufruct of the residuary personal 
estate in favor of the beneficiary for a definite period. and the inten- 
tion of the testator was clearly indicated to make a gift of the entire 
residuary personal estate for that purpose. It was a gift of the whole 
income, indefinite in amount, and might be more or less. In the 
case at bar, however, a definite sum is to be paid to Rachael Asch 
out of the whole income from the residuary real and personal estate 
in the hairds of the trustées. There is nothing definite or capable of 
being made definite as to the source from which the income is derived. 
Presumably the income collected by the trustées was more than suffi- 
cient to make thèse definite payments. Neither the personal estate nor 
real estate is bequeathed and devised as an entirety for the raising of 
thèse sums. The character of the bequest is not to be determined by 
the adventitious relation of the amount of the personalty to that of 
the realty, or by the requirement of the Pennsylvania law as to the 
primary application of the personalty, or by the more or less amount of 
income derived from the personalty. It might hâve happened that the 
testator's personal estate had been so invested as to yield an income 
more than sufficient to make the payments in question. The mère fact 
that it was found so invested as that the income was not adéquate for 
that purpose, cannot impose a différent légal character upon this pro- 
vision of the testator's will, or authorize the collector to consider the 
whole personal estate as a legacy and taxable as an entirety, and for 
that purpose to ascertain its value as a life interest. Such a construc- 
tion of the revenue act of 1898 is, we think, unwarranted by its plain 
language and unsupported by aiiy authoritative interprétation of it. 

So much for what seems to us the plain meaning of section 39, 
imposing the tax hère under considération. The examination and dis- 
cussion of this section of the act, together with other sections having 
relation to the subject of its inquiry, made by the Suprême Court in- 
Vanderbilt v. Eidman (supra), confirms the view ju^c stated. This 
case, as we bave said, is relied upon by the learned judge of the court 
below, vvho says : 

"This income for life is exnetl.v similar to the ineome dovised for a certain 
poriod in the case of Vaiulerbilt v. Eidman, in whieh case it was eoueeded that 
sueli a legacy is taxable as one ])reseutly iu possession and en.ioyment." 

That the learned judge was mistaken, and that there is a différence 
betvveen the two cases, in the provision as to income, bas been shown, 
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v/e think, Tiy what lias just been said. It is true tliat tHe wliole income, 
indefinite in amount, from the residuary estate was given by the testa- 
tor for a certain period to his son, and that the corpus of the fund, 
from which the income was to be derived, was valued by the collector 
for tlie purposes of taxation, as being a vested legacy of a Hfe estate, 
but we do not think it is correct to say that the court conceded the 
validity of this procédure. Nor do we think the case in this respect 
is analogous to the case at bar. It becomes necessary, however, from 
the fact that it was so rehed upon by the court below, to examine with 
some care the judgment of the Suprême Court in this case. We had 
occasion, in deciding at this term the case of Herokl, Collector, v. 
Sbanley, 14G Fed. 20, to consider this décision, and the reasoning upon 
which it is founded. The case is récent, and it so deals with this 
war revenue act as to throw light upon the questions with which we 
are hère concerned. 

The seventeenth clause of Cornélius Vanderbilt's will devised the resi- 
<kie of his estate to his executors, in trust, to collect the income and ap- 
ply so much of the same as might be, in their judgment, advisable to the 
support and maintenance and éducation of his son Alfred G., to ac- 
cumulate any surplus income, to be paid to. him whcn he arrived at 
ihe âge of 21 years, and thereafter to pay the net income of his estate 
to him, as received, until he arrived at the âge of 30 years, when 
he was to be put in full possession of one-half of said estate, to be 
set apart for that purpose by the executors and trustées; and upon 
the further trust, thereafter to pay to the said Alfred G. the income 
from the balance of said estate, until he should arrive at the âge of 
35 years, when he was to be put in possession of the balance of said 
estate, and tlie trustées discharged. If he should die without children, 
or none of his children should attain niaiority, then the testator's 
son, Reginakl C, was to take, etc. "The right of Alfred G. Vander- 
bilt to the bénéficiai enjoyment, as provided in the wil!, until he 
became 30 years of âge, was appraised at •$5,119,013.43, and upon this 
sum the executors paid a dealh duty, under sections 29 and 30 of the 
Act of June 13th, 1898. * * * Aftcr payment of this amount, and 
subsequently to the passage on March 2nd, 1901, c. 80G, § 10, 31 Stat. 
94G [U. S. Comp. St. 1901, p. 2308] of an amendment to the war 
revenue act of 1898, the Commissioner of Interna! Revenue, considcr- 
ing that by that amendment Alfred G. Vanderbilt liad become im- 
mediately liable for a tax on his right to succeed to the wliole residue 
if he lived to the âges of 30 and 35 years respectively, asscssed a 
death duty based upon that hypothesis." The commissioner assessed 
this interest as a vested estate, equal in value to the sum of the entire 
residuary estate, to wit, $18,973,117.46, and upon this valuation a 
tax was levied of 2% per cent., producing $420,872.64. But on this 
amount, crédit was allowed for the sum of tax previously paid on the 
appraisement of his right to the bénéficiai enjoyment of the residuary 
estate, until he became 30 years of âge, to wit, $115,191.28. The bal- 
ance of $311,681.36, was paid by the executors under protest, but no 
question was made as to the former payment of the tax of $115,191.88, 
on the appraised value of the right to the whole income until he 
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became 30 years of âge. Suit was accorclingly broug-ht in thc Circuit 
Court of the United States for the recovery only of the balance of the 
fax paid, after deducting this latter sinn, as having been prematurcly 
levied on the legacy of the wholc residuary estate to Alfred G. Vander- 
bilt, when he should arrive at a certain âge, as above stated. The 
question of the propriety of the tax levied on the appraisement of Al- 
fred G. Vanderbilt's right to the bénéficiai enjoyment of the income 
of the residuary estate until he was 30 years of âge, thereforc, was 
not and could not bave been in question either before the Circuit Court, 
the Circuit Court of Appeals, or the Suprême Court. The case came 
before the Circuit Court of Appeals from the Circuit Court, wbich 
had sustained a gênerai demurrer to the complaint. The latter court, 
after stating the facts as above recited, ccrtified four questions to thc 
Suprême Court, the third one of which is as follows: 

"Did sections 29 and .SO of said net authorize the assessment and collection 
of a tax witli respect to any of tlie ri.fflits or interests of Alfred G. Vanderbilt 
as a residuary lesatee of tlie Personal estate of Cornélius Vanderbilt under 
the seventeenth clause of the will, with the exception of liis présent right 
to receive the income of such estate until he attaius the âge of thirty years, 
jnâor to the tinie when, if ever, such rights or interests shall become absolute- 
ly vested In possession or enjoyment?" 

The other questions certified do not vary or enlarge the scope 
of the third question, as above recited. It will thus be seen that, in 
the questions submitted to the Suprême Court, there is excluded, by 
express language, any considération, of the right to appraise and levy 
a tax upon the value of the right to receive tlie income of the entire 
Personal estate of the testator, for the period nanied. Mr. Justice 
Whitc, in delivering the opinion of the court, said that the fundamental 
considération involved in the questions was whether the burden imposed 
by the war revenue act "bore upon the right to the residue wbich 
Alfred G. Vanderbilt might possess or enjoy m the future if he lived 
to the âge specified in the will, upon the theory that the right so to 
possess or enjoy in the future was technically vested." It is true that 
the learned justice bas so framed this question as to speak of the 
resuit of its being negatived as a restriction of the burden to that which 
had already been assumed by the executors, by their voluntary pay- 
ment of the tax on the said bénéficiai interest of Alfred G. Vanderbilt, 
in the income of the personal estate, until he arrived at 30 years of 
âge. But we repeat that the question as to the propriety of this 
voluntarily paid tax was not, and could not hâve been, before the 
court, nor do we think that, in stating the question to be whether the 
tax was to be confined to that which had been voluntarily paid and 
could not be a subject of suit, or was to include that also which was 
paid under protest, and for which alone suit was brought, the learned 
justice can be taken to hâve conceded the legality of the former. On 
the contrary, the reasoning by which the illegality of the protested tax 
is demonstrated, tends largely to show the illegality of the tax volun- 
tarily paid. But however that may be, it must be observed again, 
that the express bequest of ail the income, be it more or less, from 
the entire residuary personal estate, during a definite period, differs 
widely, as regards the question hère presented, from the bequest of a 
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definite sum to be paid yearh' ont of ihe income of both real and Per- 
sonal estate, collected by the trustées. 

After a full statement of the questions involved, the opinion says : 

"It will be obHGi'ved tliat the cTxities imiiof;ed in peotion 29 liave relation to 
two classes, flrst legacies or disti-ilnitive sliares passiiisj; by tleath and arisiiig 
from Personal i)ro])('rt,v ; and, second, any personal i!roj)erty or intcrest tbore- 
in transferred liy deed, grant, barjrain, sale or gift, to take effect in possession 
or enjoyment after tbe deatli ol' the ,f,'rantor or l)îirgainor, in favor of any 
pevsou or persons, or to any body or bodies, politie or corporate, in trust or 
(jtherwiso. As to this second clause, the statute siieciflcally niakes tho liability 
for taxa.tion dépend, not upon the niere vesting in a technieal sensé of title 
to the gift, but tho actual possession or onjoynKîiit thereof. Ry any fair con- 
struction, the limitation as to possession or enjoyment expressed as to oue 
elass miist be ap])lied to the other." 

The statute, Mr. Justice White says, has not subjected tlie two classes 
to différent rules in imposinj^' the tax. In tltis connection, he calls at- 
tention to the fact that, following' the désignation of the two classes, 
"there are five distinct paragraphs, suljjcctinç the passing of the prop- 
erty taxed in both classes to a dificrcRt rate of tax, dépendent upon 
the degree of relationship of the beneficiary to the décèdent, and in 
each, it is specifically provided that a tax is to Ije Icvied in respect only 
of a bénéficiai interest havinç a clear value," * * * and "tliat 
nowhere in the section is thcre contained lan<:^uage referring to technical 
estâtes in personalty, or trcatiu-g thcni as su'îjects of taxation, despite 
the absence of the right to immédiate possession or enjoyment." At- 
tention is then callcd to section 30, relating to the collection of the 
tax imposed by section 29, by which, he says : 

"The nieaning of section 20, as .lust indicated, is niade clearer. ïhus, by 
section 30, it is provided that 'ever.v oxecntor, aduiinistrator or trustée, 
before p.ayment and distribution fof a le^'acy or distributive share] to the 
legatees, or any parties entitled to tieiicli^ial interest thereiu, sluill pny to the 
collector of the district of which the deceased ]ierson wiis a résident, the 
amount of the duty or tax assessed uiion snch logacy or distributive share.' 
It also requires that the scliednle, etc.. to be furnislied by an executor, admln- 
istrator or trustée, to a collector, sli.-!ll conUiin tlie n.anie of each person hav- 
ing a bénéficiai interest in the pvoperty in tlie charge or custody of the exec- 
utor, etc., with a statement 'of the cleur value of such interest.' " 

He then says: 

"Thèse provisions harmonize with the menning which we bave ascribod to 
section 29. since they clearly im]>ort that the tax is to be deilucted froni the 
bénéficiai interest wliifh tlie beneficiary was entitled to en.ioy, and from which, 
before payinent or distribution, a déduction of the duty was to be made." 

The cotirt then proceeds to hold that the act of 1901 did not change 
the law of 1898, as to the subject of the tax, so as to cause it to embracc 
subiects of taxation which were not included prior to the amendment, 
proceeding as follows : 

"The amendatory act, so far as necessary to be considered for the purposes 
of this question, re-enactcd sections 29 and -''.0 of the original act. * * * 
Tlie ameiidnients, thercfore, did not. in our oiiinion. ;justify the construction 
that Cougress intended b.v ado])tijig them to cause death duties to become due 
witliin one year as to legacies and distributive shares, which were not capable 
of being imniediately posse.ssed or enjoyed, and were therefore not subject to 
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taxation under the original act. * * * On tlie eontrary, the amendatory 
act reiterated, without altération, the provisions found in tlie original act as 
to possession or enjoynient and bénéficiai interest and clear value. Indeed 
the amendatory act contained nevv provisions not expressly found in the 
original act, * * * sudi as the proviso at the close of section 30, as fol- 
lows : 'Any tax paid uuder tlie provisions of sections 29 and ,"0 shall he 
dedueted froni the particular legucy or dlstrihutive sliare on account of whieh 
the sum is oharged,' a provision ]))ninly importing a practically contemporaue- 
ous riglit to receive the legacy or distributive share, and one which would be 
impracticable of exécution if the tax was to be assesspd or collected before 
the benefleiary and the rate of tax could certainly be ascertained." 

It will thus be seen that the argument of the court was intended 
to support the contention that the war revenue act imposée! no duty 
upon legacies of personal estate on the ground that they were techni- 
cally vested, but only upon such legacies vv-hen they came into actual 
possession and enjoyment, and that the turning over of such a legacy 
to the beneficiary, and the payment of the tax were intended to be 
contemporaneous. While we incline to think the reasoning of the court, 
in maintaining this proposition, tends to exclude from taxation, under 
the war revenue law, the interest of Ah'red G. Vanderbilt in the re- 
siduary personal estate, the income of which he was to enjoy until 
he reached the âge of 30 years, no question as to it was before the 
court. We are clear, however, that it cannot be taken to justify the 
imposition of a tax upon the personal estate of the testator in this case 
as a legacy of an entirety, merely upon the ground that a fixed income 
for life is to be paid out of the whole income of the real and personal 
estate in the hands of the trustées. In other words, even if a bequest 
of the whole indefinite income from the residuary estate be considered 
a legacy of the corpus of that estate, as an entirety, it does not follow 
that the bequest of a fixed yearly payment of a definite sum out of the 
whole income of the real and personal estate in the hands of the 
trustées furnishes légal ground for a Hke inference. 

By confining ourselves to what the statute plainly says, and avoiding 
unauthorized and artificial constructions, we can find only as a subject of 
taxation thereimder, a séries of payments to be made quarterly, each, 
contingent, as to possession and enjoyment, upon the happening of 
an event named in the will, to wit, that the legatee should be alive 
when the payments are to be made. The statute nowhere refers in 
express tenus to the interest or income of a legacy, nor does it impose 
any tax in respect thereto, before it is actually received. If the act had 
intended that the interest in a fixed and definite income for lifc, payable 
out of personalty alone, much more in such an income payable ont of 
the total income of the whole residuary real and personal estate, should 
be taxed, this intention would not be left to inference, but would be 
clearly expressed and a mode of estimating such an interest would 
be prescribed, as, for example, has been donc in the collatéral inher- 
itance tax laws of the states of New York and New Jersey. In this 
statute, there is no m.ode provided for valuing such an income given 
to a person for life. The mode adopted by the collector in this case 
is entirely unauthorized by the statute, for he did not estimate by life 
tables the value of a life estate in a designated and ascertained fund, 
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but by an exercise of his arbitrary judgment, proceeded to ascertain 
or create the fund that would produce the income, though it had not 
been ascertained or designated by the testator, and then proceeded to 
value it by the use of the Hfe tables. The provision in section 30 of 
the act of 1898, relied upon by the collector as an authorization of 
the procédure adopted by him, is not, in our opinion, clear and précise 
enough.to sanction it. It provides that the executor, trustée, etc., shall 
make a schedule of the amount of such legacy or distributive share, 
together with the amount of the duty which bas accrued thereon, "in 
such form or manner as may be prescribed by the Commissioner of 
Internai Revenue." In the case of Knowlton v. Moore, 178 U. S. 41, 
20 Sup. Ct. 747, 44 L. Ed. 969, the schedule made out by the executors 
is set out in the report, and shows a legacy of the income of the 
whole residuary estate for life, amounting to the sum set out in the 
schedule. The "présent value" of the life interest of the beneficiary 
was estimated, according to the United States tables, at a lesser sum 
therein stated. This is a very différent case from the présent, where 
the whole residuary personal estate is not thus disposed of. Inasmuch 
as the residuary estate was an ascertained sum, and its "présent value" 
as a life estate was capable of détermination by the method pursued, 
no question was made by the executors in this respect, and the long 
and interesting opinion of the court dealt with other and important 
elementary questions touching the history and nature of death duties. 

Executive officers may be authorized to prépare blanks and forms, 
or prescribe in certain respects the manner of executing die législative 
will, but they may not receive a délégation of the législative power, 
even if such délégation were intended to be made. \Ve think, there- 
fore, there was no tax imposed by the act of 1S98 on the interest of 
RacVipîl Asch, other than the spécifie paymacnts of the annuity be- 
queathed to her as tlie same should from time to time fall due. 

The judgnieut of the court below is therefore reversed. 



TIW, FIN MaeCOOt* 

{Oirniit Court of Appeiils, Second Circuit May 22, lOOC.) 

No. 203. 

1. ApCTÎAT.— ReVIEW— Fl.NDlKGS OF FaCT. 

While thp thifliniis of the tvinl juflge will not be distnrbpd by nn appel- 
late coiirt uiiou iiiere questions of faot flepenOiiitc upon the credibilitj' of 
witnesses who tostified before hiin, unless there iw fouud to be a decided 
prépondérance of évidence to the coiitniry, a finding based solely on the 
prepondei'ance of the testiniouy is oi)en to re^'iew and considération de 
novo by the AppelJate Court. 

2. Navigable Waters— Obstruction bt Wiieck— Maintenance of Liciits. 

The riile that positive évidence is ordinat-ily to prevall over strictly 
négative évidence appiied to an issue as to whetlier or not lights were 
buruing over a sunlcen dredge at the time she was run Into by a tug in 
tlie nipht, and the testimony of the mnster of the dredge tliat he phiced 
the lights ou the night in question, and of him«elf and anotlier witness 
that they were burniug a very few minutes before tlie accident htld to 
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prevail over the testimony of four witnosses, three of whom were from 
tlie tug anrt iiieluding tlie lookont wlio was the only one cliarged with the 
duty of lookiiig, that they did uot see aiiy liglits. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

W. S. Montgomery, for appellant. 
W. J. Martin, for appellee. 

Before WALLACE, LACOMBE, and COXË, Circuit Judges, 

WALEACE, Circuit Judge. This appeal is from a decree con- 
demning the dredge Fin MacCool for the damages caused by the 
tug Elder by running upon the dredge while the latter was sub- 
merged in the Bay Ridge Channel off South Brooklyn. The acci- 
dent took place about 9 o'clock on the evening of April 21st, a dark 
but clear night. There were numerous boats displaying anchor 
lights in the vicinity of the channel. The Elder had a scow in 
tow on a hawser. The dredge had been sunk by being run into 
by a tug on the morning of April 19th, and lay under water about 
500 or 600 feet from the shore. 

The court below based the liability of the dredge upon her 
failure to maintain a light to notify the obstruction to vessels 
approaching at night. The case dépends solely upon the ques- 
tion of fact whether or not there was a proper light upon the 
dredge at the time of the accident. The court below in deciding 
the case said : 

"Ilere are six or eigUt witnesses who say that they had an opportiinity to 
look, and did loolc, and did iiot see any liglit. Tiiere is only one witness who 
says he saw a liglit a few minutes before tlie accident, and there Is a stipula- 
tion that another man will testify to the sanie etï'ect. It seoms to me that 
it is a simple question of prépondérance of proof. Of course, there are proba- 
bilitips as to the evldene^e to ho considercd. and probabilities are of some 
wciglit ; but \ve canuot go against the absolute testimony, and therefore I 
flnd Ihat the libelant should recover." 

As the appearance and demeanor of witnesses under examina- 
tion and their apparent candor and intelligence are factors of great 
importance in determining the credibility of their testimony, and 
cannot be carried into the record upon an appeal, the rule obtains 
in appellate courts that the findings of the trial judge will not be 
disturbed upon mère questions of fact depending upon the credibility 
of witnesses who testified before him, unless there is found to be 
a decided prépondérance of évidence to the contrary. The find- 
ings of the court below in the présent case do not purport to be 
based upon any question of credibility of the witnesses, but the 
décision was placed upon the alleged prépondérance of testimony 
in favor of the libelant, apparently because of the greater number 
of witnesses. 

The learned judge fell into an error when he said there were six 
or eight witnesses who had an opportui»ity to look, and who testi- 
fied that they did look and saw no light. The witnesses who tes- 
tified for the libelant concerning the light on the night in question 
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were Sjolund, the master of the Elder; Feeley, the engineer; Ander- 
sen, tht lookout; and Dragon, the master of another vessel. 

The witness Sjolund was at the wheel of the tug in the pilot 
house, and his testimony is as follows : 

"Q. ITow did it happen that you raii on this seow dredge? 
"A. AVell. I was coming up and did not see nothing whicli warned me from 
rtinning on it. 

"Q. Were you lool!:ing eut for anything? 

"A. Yes, sir ; I was looking out. 

"Q. You were at tlie wlieol yourself? 

"A. Yes, sir. 

"Q. Were you alone in tlie pilot hovise at the tiine the thing happened? 

"A. Yes. 

"Q. Ilad there heen auy one witli you? 

"A. The steward, Jlaxlield, was in tliere a little while before that. 

"Q. Did you see any liglits to iudicate this sunlien dredge that you ran on? 

"A. No, sir. 

"Q. W^ere there any liglits there? 

"A. No, sir ; not that I saw." 

Feely, the engineer, at the time of the accident was on duty 
in the engine room, and his testimony is as follows : 

"Q. Had you been looking out ahead at ail times before? 

"A. I had several times, on both sides, out of both doors at différent times ; 
both doors were open. 

"Q. Did you see any lights ahead? 

"A. No, sir. 

"Q. IIow long before you felt the shock had you looked out the last time? 

"A. I guess a minute or a couple of minutes. 

"Q. Did you hâve any purpose in looking out? 

"A. No, I just looked out, the same as anybody would naturally look out of 
a door." 

Anderson's testimony was as follows : 

"Q. How were you acting that evening aftcr leaving Bath Bcach ; were you 
on deck? 

"A. Yes, sir ; was on deck. 

"Q. AVhat was your duty there? 

"A. On the lookout. 

"Q. Were you stationed forward on the tug? 

"A. Yes. 

"Q. Was it your duty to report any lights to your captain if you saw any? 

"A. Yes. sir. 

"Q. Were you there constantly, watching lights? 

"A. Yes, sir. 

"Q. Do you remember running on this dredge that was sunk thsre? 

"A. Yes, sir. 

"Q. As you came up the channel just before that, did you see any lights 
upon it? 

"A. No, sir; I saw no lights. 

"Q. If there had been any there would you hâve seen them? 

"A. Yes, sir ; I think so. 

"Q. You were watching so as to report to your captain if you saw lights? 

"A, Yes, sir. 

"Q. Y'ou say positivoly that there were no lightsî 

"A. I could not see any ; no. 

"Q. Was it a clear night? 

"A. It was a clear night, but dark. 

"Q. Good night for seeing lightsî 

"A. Well, dark." 
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Dragon was the master of the tug Flannery, which for about 
an hoiir before the accident had been lying about three-quarters 
of a mile from the place of the accident. He testified as follows : 

"Q. You do not reinember noticing any light on the dredge, do you? 

"A. I could not see no liglit. 

"Q. How far away from lier were you duriug the evening? 

"A. About three-quarters of a mile, I should thiiik, as near as I could tell." 

Another witness was called for the libelant, the engineer of the 
Flannery. He testified that on the evening prior to the evening of 
the accident he noticed a light on the dredge about 9 o'clock, which 
he thought was "a very buin light." He testified, however, that it 
consisted of two or three tubular lights, two tubes on each side. 
and that at times it would go down and then flare up again. 

Maxfield, the steward of the Elder, testified that he had been 
with the captain in the pilot house for about half an hour before 
the collision, smoking with the captain, and left about a minute 
or two before the collision to go down to the kitchen ; and, while 
he testified that he did not see any lights, also testified that he was 
not looking for any, and could not hâve seen any unless he had 
been standing up in the pilot house instead of sitting clown. 

Thus it will be seen that there were but four witnesscs who 
testified that they did look and did not see any light on the even- 
ing of the accident ; that one of thèse was the master, who was un- 
der no duty of spécial observation, was occupied with his wheel, 
and until within a moment or two of the accident had been engaged 
in gossiping and smoking with the steward ; that another was the 
engineer on duty in the engine room of the Elder, who casually 
and occasionally looked out of the door, and if he did so shortly 
before the accident may or may not hâve looked in the direction of 
the wreck; that another was the master of another vessel lying 
nearly a mile distant, who had no spécial interest in observing 
the light over the wreck, and does not claim that his attention was 
specially directed to it. The lookout, Anderson, was the only 
witness whose testimony was of any real value. He ought to hâve 
seen the light, if it had been burning, and doubtless would hâve 
seen it if his attention had been sufiiciently alert. 

On the part of the dredge it was proved that on the afternoon 
of the day she was sunk a carpenter was sent to her and sniked on 
to the gallows frame a 3x4 scantling, and rigged it with hooks, 
ring, and halyard for hoisting and lowering lights, arranged to se- 
cure the light a sufficient distance above the water to be con- 
spicuous at high tide. It was further proved that about 7 o'clock 
on the evening of the accident the master of the dredge who had 
temporary quarters on another vessel lying inshore about 400 feet 
away, went to the dredge and with the assistance of another man 
hoisted the lights upon her ; and that about four minutes before 
the Elder struck her, intending to go to bed, he went on deck to see 
if the lights on the dredge were burning, and saw them burning 
brightiy : that he then went below, partly undressed, and while vct 
in his stocking feet heard distress signais from a vessel which 
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proved to be the EWer; and that lie then rowed over to the Elder 
and found her fast upon the wreck. It was also proved by another 
witness for the dredge, a watchman on a boat lying inshore about 
400 or 500 feet from the dredge, that during the evening of the 
accident he noticed the light burning over the wreck whenever 
he looked in that direction ; and that he saw it very shortly beîore 
the accident, and saw it disappear when the accident took place. 

The case is one for the apphcation of the rule of évidence that 
positive évidence is ordinarily to prevail over strictly négative 
évidence, and tliat when one or more witnesses testify that they 
saw an object or heard a signal upon a given occasion, their tes- 
timony is to prevail over that of a same number of witnesses, of 
equal candor, who testify that they did not see or hear it. There 
is, in such cases, no necessary conflict of évidence as to the fact 
in question. The observation of the fact by some of the witnesses 
may be entirely consistent with the failure of the others to observe 
it, or their forgetfulness of its occurrence. Horn v. Balt. & Ohio 
R. Co., 54 Fed. 301, 4 C. C. A. 34C-351 ; Rhodes v. U. S., 79 Fed. 
740, 21 L. Ed. 644, 25 C. C. A. 18C ; Stitt v. Huidekoper, 17 Wall. 
393. Of course, in each case the opportunities of observation, and 
the interest prompting the witnesses to attentive observation are 
to be considered ; and the rule referred to is not inexorable, but is 
to be applied with due regard to the circumstances of the particular 
case. The whole subject is excellently treated in 17 Cyc. pp. 801- 
803, where ail the authorities are collected. 

Upon considération of ail the évidence we are led to the con- 
clusion that the men on board the Elder did not maintain a vigilant 
observation, and that the lights upon the wreck, though not seen 
by the lookout or any others of her crew, were visible, and ought 
to hâve been discovered. 

The jud8;ment is accordingly reversed with instructions to dis- 
miss the libel. 



UXITED STATKS v. SEVEXTY-FIYE RALES OF TOP.ACCO. 

(Circuit Coiu't of Appeals, Second Circuit. June 20, 1000.) 

No. 2G9. 

CUSTOMS DUTIES—FORFEITURE—F AI.se ENTBT— FeACDULENT TsTEXT. 

Section 0, Customs Administrative Act ,Tune 10. 180<). c. 407, 2t) Stat. 135 
[TJ. S. Comp. St. 1901, p. 189.')], providiiig forfcituve and otlier penalties 
for the frauduient eutry of iuiported goods, sliould be coustrued strictl.v. 
It was not intended to appl.v to errors of .lud.içnient. hat to acts piainiy in- 
dicating a wrongful intent to defraud tlio government ; and a niere niis- 
talîe in the deserijition of imported nierciiaudise, niinccoiiipanied by acts 
from which an intent to defraud may be presuined, is insuliicient to .iustify 
forfeiture under this section. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Db^. Customs Duties, §§ 
201, 203.] 

SA-ME— lÎRRONEOUS DeSORIPTIOX OF TORACCO. 

An importation of tol)acco, a part consisting wholly of wrapper, a part 
of filler, and a part of wrapper and Aller mixed, was iuvoiced and enterod 
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as "tobacco flllere." Filler tobacco was siibject to a loM-er rate of duty 
tlian mixed tobncco or wrapper tol)iu'('o, under paraerat)bs 213-4, Tarifî 
Act July 24. 1897, c. 11, § 1, Scliedule ¥, 30 Stat. 1(J9 [U. S. Comp. St. lOul, 
p. 1048]. Ilcld that, In the absence ol: eircumstances indicating a fraiicTu- 
lent intent ou the part of tbe importers, tbe entry could not be considered 
to bave been made "by means of a false or fraudaient invoice," by reasou 
of wliicb tbe tobacco should be forfeitod iinder section 9, Customs Admin- 
istrative Act June 10, 1800, c. 407, 20 Stat. Vàr, [U. S. St. 19U1, p. 1895J. 

[Kd. Note. — For cases in point, see vol. 15, Cent. Dig. Customs JJuties, §§ 
203, 204.] 

3. Same — Collatéral Issues — Boaed of Général Appratsers— Juetsdiction. 
In proeeedings for tbe forfciture of iniportcd mercli;'aî;iise, questions as 
to classi/ication of tiie mercbandise may be left undecided, to be deteriu- 
ined by tbe Board of General Appraisers. 

In Error to the District Court of the United States for the Southern 
District of New York. 

The full title of this cause is United States v. Seventj'-Five Baies 
of Tobacco (amended to Forty-Nine Baies), etc., Selgas, Suarez & 
Co. claimants. 

At the trial below the court, Holt, District Judge, directed a verdict 
in the following language : 

"It is, of course, the fa et tîiat a reliquidatiou and a reapprai sèment can be 
had in any case where property is claimed to bave been erroneously appraised 
at first, and upon sueli reliquidation tbe proper aniount of duties can be as- 
certained. It soems to me clearly, on tlio évidence as it stands now in tbis 
case, tliat tbe first appraisement, tbat tlio siibscquent one was correct, and 
tliat tiie amoiuit of duties to be paid uyiou tlie property siiould be larger tlian 
was claimed in tbe lii'st place; but tbe question as to Iiow mucb duty sbould 
l)e paid on tlie property is very diiïerent from tlie question wiietlier tiie prop- 
erty itself can be conflscated for a violation of tlie revenue laws. Tlie pro- 
vision under which tbis proceediug is bron.elit provides, by section 9. Cus- 
toms Administrative Act June 10, 1890, c. 407, 20 Stat. 135 [U. S. Comp. St. 
1900, p. 1S951 : 'If an.y importer or ow-nor * * * shall make or attemjd to 
make any entry of imported mercbandise l).v means of any fraiidulent or false 
invoice, affldavit, * * * or by means of any false or fraudulent practice 
or appliances wbatsoever, or sball be .truilty of any wiliful act or omission by 

means wbereof tbe United States shall be deprived of tlie lawful duties. 
* * * » 

"Now, tbe principal point of contention betweeu tbe two cases in tbis cir- 
cuit |U. S. V. Cuta.iar (C. C.) 00 Fed. 744, and U. S. v. Rosentbal (C. G.) 120 
Fed. 700] and tlie case in tlie Western Circuit [U. S. v. Ninety-Nine Diamoiids 
(C. C. A.) l."9 Fed. 901] seenis to be wbetber it was necessary tliat tbe Unit- 
ed States be deprived of its duties in ail thèse cases. Tbe cases in tbis Cir- 
cuit liokl that It is not esseutial that tbat should bave taken place ; and I 
concur in that view as a question of opinion, thougb it would be my duty to 
foiiow it in any case, irrespoctive of my persoual opinion. I tliinlî if an im- 
porter attempts to malce an entry by any false invoice, that portion of this 
statute cornes into opération. 

"Now, in this case tbere was an Invoice whicb is claimed to bave been false 
in this respect, tbat it deseribod tbe 108 baies as 'leaf tobacco tillers.' As far 
as I recall. tbe only évidence in the case of falsebood is what appears on 
the face of the invoice and the entry and the oath in the ordinary form up- 
on it. Tbere is not any évidence, as in niany of thèse cases, of furtivo or 
fraudulent conduct on tbe part of tbe sbijipers or of the persons receiviug 
the inercliandise hère, Indicating a guilty knowledpe on tlieir part of the falsi- 
ty of the invoice or of an attenipt to smuggle geuerally. Tlie whole basis of 
the claim, as I understand it, is that there was a false description on tbe 
face of tbe invoice of what tliis propert.y was. Now, in order to pass upon 
the question vvhetber that yvas sucb a false statement as would justify a cou- 
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fiscation of the property, 1 tliink it is important to look at tlio section of tlip 
act in reffnrd to tlie Importation ot tobacro. "i'iiat is paragraph 21."., Tariff 
Act July 24. 1807, e. 11, § 1, Schednle F, ;iO Stat. HiO (U. S. (Jomp. St. li)01, p. 
1048). That section is quite peeuliar. Ordinnril.v, if a man dos<'ribes a certain 
kind of property v.diich was beinjr im])oried, as anotlier kiiid of pr()])erty, 
and thèse two kinds of property were sucb as to lio casily passsHl ono for tbe 
otlier. but were in fact clearly distinjinislied from ea(4i otlior and paid a 
différent duty, tbe jui'y migbt be justified in drawing tlio infirence froni the 
inero fact of sueh a stateraent inadc on tbe invoice, tbat It was a false state- 
laent and intentionally niade in order to dcin'ive tbe govorninent of its duties; 
but in this case therc is an assnmirtion, I tliink, in tbe lancuago of tbe statute. 
that a considérable quantify of tol)acco wliicli is inj])orted in tbe natural course 
of business is neither wrapper tobac(-o nor filler tobacco, but is tobacco a por- 
tion of wbicb could be usod for one [)uri)ose and anotber portion for anotbcr pur- 
pose. Tbe lanjîuage of tbe act is, 'wrap])er tot)ncco and lillc)- tol),icco when 
mixed or packed with more than fifteeu p<>r centuai of wrai)per toliacco, and 
ail leaf tobacco the product of two or more countvies * * * wlien mixed 
or packed togetber, * * * onn dollar and eis!iiy-iive cents per ponnd,' and 
35 cents per pound for filler tobacco. And tlien it says: 'Collectors of cus- 
toms sball uot permit entries to be ni.-idc, exccpt under re<;u!ations to be 
prescribed b.v the Socretary of the Treasury. of any leaf tobacco, unless the 
invoices of the same sball specify in détail tiie cliaracto!' of snch tobacco, 
whether wrapper or filler, its orisiii,' etr'. ; and tlie provisions of tlic résilia- 
tions of the Treasury Department are of tbe same descriplion. as I rccail it. 
Officers of the customs are instnicted to refuse enrry of auy leaf toI>acco the 
invoices of which do not specify in détail tbe ciiaractcr of the tobacco, 
whether wrapper or filler, its quality, and tbe jirovinre or district of ori'^îin, 

"Xow, it seems to me tbat if an imjKM'ter looked at tliis act. and looked at 
tliese instructions, the natural inference for liim to draw from this statute 
would be that in describing the tobacco in tlie invoice lie sbould ])ut it in either 
wrapper or filler. If it w:is ail wrajiper. be would ])Ut it in v/rapper. If it 
was onl.y partly wrapper, lie would put it in filler, I suDjiose. unlcss be also 
fllled in in détail the Ianf;uage of the act, when be mijjbt saiy in tbe invoice, 
'filler tobacco mixed or packed with more tli.'ui fift'en per cent, of wrajiper 
tobacco.' In order to do tliat in tliis case, as I nnderstand it, lie would bave 
to describe which baies were wrajiiier and wbicb baies wer.i' filler. I nnder- 
stand that there is évidence tbat tliere was some strictly filler and some not 
15 por cent, and some over 15 psr (ront. ; and if be was to jinss iqion each case 
I sbould think be woubl bave to descril.c it on tbe face of tbe invoice. and that 
might Involve, in the first place, a long entry to be niade on the invoice. It 
would require a degreo of care and accnracy in maiviiig iij) tlic invoice wliicli 
seems unreasonable, in view of the fact tbat the property is goiiis to be ex- 
amined hère; and it seems to me, uuder tliese circumstances, tbat if a man 
shipping a quantity of tobacco, a portion of which is Aller tobacco, mixed or 
packed with more than 15 per cent, of wrapiier tobacco, and a portion of whicii 
is fllior tobacco which is not mixed with an amount equal to 15 per cent, of 
wrapper, it is natural that he sbould describe it as Aller, and that there is 
110 legitimate inference to be drawn from tbe fact that he does not descrilie 
it as filler, that he is attempting to smuggle tlie goods iiito the country. 
or that lie bas the guilty purpose, which is essential to sujiiiort a .iudyment 
confiscating property to the governmeut based on the srouiid that a man is 
atteiiiptius and willfuliy endeavoring to clieat the government out of its duties. 

"The opinion of .Judge P>r(nvn iu tbe case cited by tlie district attorney 
[U. S. V. Xineteen Baies of Tobacco (D. C.) 112 Fed. 770] Is in a case very siiuilar 
to the one now on trial, but in that cnse tbe invoice described tlie goods as 
'thirty-nine baies of filler, bouglit as fillci-, to be sold as filler: value .$2.452.' 
Xow, I think that description itself was évidence from which a ,1ui'.v miglit 
infer tbat there was a direct reiiresenlation tbat tbe toliacco was absolutcly 
fiilcr, that it was going to be sold as filler, and no part of it was to be sold 
as wrapper, and that that would he a iirojier case to seud to tbe .luiy on the 
évidence afforded by the invoice aloiie. lîut it seems to me in this case 
tbat, if the .iury should fiiid a verdict for the govemment, there Is not suffi- 
147 F.—& 



130 147 FEDERAL REPORTER. 

cient évidence upon which it could be inaintained, and it would be my duty 
to set it aside. I think, tlierefore, there should be a verdict directed in this 
case for the elaimant." 

Arthur M. King, Asst. U. S. Atty. 

W. Wickham Smith (William B. Coughtry and Martin Paskns, on 
the brief), for claimants. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. On writ of error to review a décision of 
the District Court for the Southern District of New York, which 
directed a verdict for the défendants in an action brought by the United 
States for the forfeiture of 49 baies of tobacco imported at Tampa, 
Fia. 

The information charges that the invoice and entry were false 
and fraudulent in that the tobacco was described therein as "leaf tobac- 
co fillers," whereas it was in truth and in fact "wrapper tobacco." 
The information was laid under section 9 of the customs adminis- 
tration act of June 10, 1890, c. 407, 26 Stat. 135 [U. S. Comp. St. 
1901, p. 1895]. That section is as follows : 

"Sec. 9. Tbat if any owner, Importer, eongis;nce, agent, or other person 
sliall inake or attempt to make any entry of imported mercliandise by means 
of any fraudulent or false invoice, affidavit, letter, paper, or by means of any 
false statement, written or verbal, or by means of any false or fraudulent 
practiee or appliance v/hatsoever, or sball be guilty of any willful act or 
omission by means whereof the United States sliall be deprived of the law- 
ful duties, or any portion thereof, accruiug upon the merchandise, or any 
portion thereof, embraced or referred to in such invoice, affidavit, letter, 
Ijaper, or statement, or afCected by such act or omission, such merchandise, 
or the value thereof, to be recovered from the person making the entry, shall 
be forfeited, which forfeiture shall only apply to the whole of the merchan- 
dise or the value thereof in the case or package containing the particular 
article or articles of merchandise to which such fraud or false paper or 
statement relates ; and such person shall, upon conviction, be flned for each 
offense a sum not exceeding flve thousand dollars, or be imprisoned for a 
time not exceeding two years, or both, in the discrétion of the court." 

The statute under which the property of the défendants was seized 
is pénal in character. Proof which is sufficient to uphold a forfeiture 
of the importers' property is also sufficient to justify a conviction, fine 
and imprisonment. Such a statute must be strictly construed. Mani- 
festly it was not intended to apply to mistakes or errors in judgment 
but to acts of commission and omission, which plainly indicate a will- 
ful and culpable intent to defraud the government of its lawful reve- 
nues. Fraud, whether the action be criminal or civil, must be proved ; 
it cannot be inferred; this is elementary. A mère mistake in the de- 
scription of imported merchandise unaccompanied by acts from which 
an intent to defraud may be presumed is, in our judgment, insufficient 
to justify a forfeiture under this section. U. S. v. Ninety-Nine Dia- 
monds (C. C. A.) 139 Fed. 961. 

An examination of the record convinces us that there was no error 
in directing a verdict for the défendants. Our reasons for this con- 
clusion are briefly as follows : 

First. The contention of the plaintifï that the importation was 
fraudulent rests wholly upon the statements of the invoice and entry 
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that the merchandise consisted of "108 baies of leaf tobacco fillers" 
and "tobacco fillers," respectively. There is nothing to show that at 
the time of the entry the importers knew that thèse statements were 
incorrect. The testimony upon which the plaintiiï relies to establish 
their falsity resulted from an examiiiation of the tobacco after it had 
been delivered to the importers and had reached New York. 

Second. The entire importation of 108 baies was delivered to 
the customs officers at Tampa for examination. The usual practice of 
sending one package in ten to the public stores, when merchandise 
is entered for consumption, does not obtain at Tampa where there 
are no public stores. The entire importation goes to the warehouse 
where it is examined. It is not delivered to the importers until such 
examination is made and the duty paid. In the présent case entry was 
made July 25, and the tobacco was withdrawn August 2, after an ex- 
amination and payment in full of the duties levied by the collector. 
The tobacco remained in the custody of the customs ofHcers for a 
period of eight days. It must be presumed that the importers knew 
of the absence of public stores at Tampa and the custom there to ware- 
house the entire importation. It secras incredible that men of ordinary 
prudence and intelligence would attempt so clumsy a fraud as the one 
contended for by the plaintiiï — -a fraud that would be detected the 
moment the baies were examined. In such circumstances as thèse a 
finding that the description of the tobacco as "fillers" in the invoice and 
entry is sufficient évidence of a fraudulent purpose must rest on the 
assumption that the collector was either hopelessly incompétent or was 
in conspiracy with the importers. There is not a shadow of suspicion 
resting upon the collector or any of his subordinates. 

Third. Every one of the baies was carefully examined at Tampa by 
the acting deputy collector who had been in the tobacco business be- 
fore entering the customs service and was an experienced examiner. 
His honesty and competency bave not been questioned. The resuit of 
this examination was that lie returned C baies as wrapper tobacco, 29 
baies as having a percentage of wrapper and the balance as filler. As 
the 29 baies contained less than 15 per cent, wrapper, duty was as- 
sessed and paid on six baies of wrappers, and on ]06 baies of fillers 
at the lesser rate. At the trial, the examiner testified that he never 
made a more careful examination than the one in question. He was 
confident his classification was correct aiid he bas seen no reason since 
to change it. He further testified that there was nothing unusual 
about the présent entry; that the usual practice was to enter the 
merchandise as described in the invoice, classify it afterwards as wrap- 
per or filler and levy duty accordingly. It was not the custom to seize 
merchandise so entered. In efïect the importers came to the collector 
and said : 

"We désire to pay rtuty on this tobnrco : It is called 'filler' in the invoiee. 
init hère it is, the entire 108 baies; examine it for j^ourseif and let us know 
the amount of the duty." 

Where duty is paid after such an examination we fail to see how the 
parties paying can be charged with a fraudulent purpose to cheat the 
United States, If the tobacco had been entered in the précise language 
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OÎ examiner McFarlane's report, namely "6 baies wrapper, 89 baies 
having a percentage of wrapper, less than 15 per cent, and 73 baies 
of filler" it would still be open to the plaintiff, upon its présent theory, 
to seize the tobacco becaiise it was fraudulcntly invoiced and entered. 
The testimony shows conclusively that tliere is a wide diversity of 
opinion among expert tobacconists as to the proper classification of 
tobacco into the two groups of wrappers and fillers, a carrot which 
is accepted as wrapper by one may be rejected by another, It is 
largely a matter of opinion and, within certain limits, it is so recog- 
nized both by the trade and the officers of the government. No two 
of the witnesses in the présent controversy are in perfect accord, 

Fourth. The tobacco was shipped to New York /Vugust 2d and was 
not seized until the 22d of August, during which time it remained in 
warehouse. Nothing was clone to it cluring the interval ; no attempt 
was made to bide it or dispose of it or mix it with other tobacco, and 
no objection was made when the custonis officiais asked permission to 
examine it. In short, from the beginning to the end of the transaction 
the conduct of the défendants — unless the statement in the invoice 
is an exception — bas been the conduct of honest men, free from décep- 
tion, quibbling and prévarication. 

Fifth. Paraeraphs 213 and 214 of the tariff act of July 24. 1897, c. 
11, § 1, Schedule F, 30 Stat. IfiO [U. S. Comp. St. 1901, p, IG-IBl impose 
duties upon tobacco and define the meaning of the terms "wrapper 
tobacco" and "filler tobacco." Under thèse provisions and the régu- 
lations prescribed by the Secretary of the Treasury, as required by 
paraç-raph 214, it is, at least, doubtfui whether the entry in question 
was not absolutely correct in any view which may be taken of the pro- 
ceeding, 

Paragraph 214 provides that: 

"The terni 'wrapper tob.ieco' as iiserl in tliis aet nienns tbat qnnlity of leaf 
tobaeeo whieh is snitalile for ci,car wrapjiers. and tlie terni 'filier toliacco' 
means ail otiier loaf toliacco. Colleetors of cnstonis sliall not permit entry 
to be made, except under re.irnlationg to l)e preseribed by tlie Secretary of 
tlie Treasnry, of any leaf tobacco, unless the invoices of tlie samo shall 
specify in détail the character of such tobacco, whether wrapper or Aller, 
its origiu and qnalit.v." 

On April 1, 1903, the Treasury Department issued instructions to 
colleetors as follows : 

"Importations of le;tf tobacco will be denied entry unless the invoices 
specify in détail the character of sueli tobacco whether 'wi'aiiper' or 'Aller,' 
its origin or qnality. When an invoice fails to state wliether the tobacco is 
'Aller' or 'wrapjier' and the bona Ades are beyond (piestion, o)iportnnity will 
be giyen to secure a corvected invoice. Wliere good faith is not showu, sum- 
mary action will be taken." 

It would seem, therefore, that under the law as interprcted by the 
department, the importer was limited to a choice between the terms 
"wrapper tobacco" and "filler tobacco," and was not permitted to de- 
scribe his importation as "mixed tobacco." If, in a case like the prés- 
ent, he used the term "wrapper tobacco" he would be com.pelled to pay 
the high rate of duty upon an invoice over half of which was subject 
to the lower rate; whereas if he used the term "filler tobacco" an 
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examination by the examiner would enable him to classify it properly, 
charging to each variety its proper share of the duties. 
Upon this question the district judge aptly observes : 

"Now, It seems to me that If an importer looked at this aet and lool^ed 
at thèse instructions, the natural inference for him to draw from this statute 
would be that in describing the tobacco In the invoice he shouid put it in 
either wrapper or filier. If it was ail wrapper, he would put it in wrapper. 
If It was only partly wrapper, he would put it in Aller, I suppose, unlesa 
he aiso filled in In détail the language of the aet, when he might say in the 
invoice, 'Aller tobacco mixed or packed with more than 15 per centum of 
wrapper tobacco. * • ♦ ' It seems to me, under thèse circumstances, 
that if a man shipping a quantity of tobacco, a portion of which Is Aller to- 
bacco, mlxed or packed with more than 15 per centum of wrapper tobacco, 
and a portion of which is Aller tobacco which is not mixed with an amount 
equal to 15 per centum of wrapper, it Is natural that he shouid describe it 
as Aller, and that there is no legitimate inferenoe to be drawn from the fact 
that he does describe it as Aller, that he is attempting to smuggle the goods 
into the country." 

We are clearlv of the opinion that no case of forfeiture has been 
shown. It may be that duty on wrapper tobacco shouid hâve been 
paid on a larger number of baies. If so the plaintiff is still in a posi- 
tion to recover the correct amount. 

Such controversies as this frequently arise and they shouid be de- 
termined by the Board of General Appraisers where justice can be 
donc to ail concerned. 

To forfeit the défendants' property upon the proof shown by this 
record would, we think, be doing them a marked injustice. 

The judgment is afHrmed. 



JOHNSON et al. v. HUNTER et al.» 

(Circuit Court of Appeals, Eighth Circuit. August 20, 1906.) 

No. 2,073. 

1. PeOCESS— CONSTEUCTIVE SERVICE— AfFIDAVIT FOB— AeKANSAS SPECIAL StAT- 

UTE. 

Under the Arkansas Spécial Statute (Laws 1893, pp. 24, 119 ; Laws 
1895, p. 88) for enforcing the payment of levée taxes upon lands In the 
St. Francis levée district by suits In the chancery courts, which provides 
that "notice of the pendency of such suit shall be given as agatnst nou- 
residents of the county * • * by publication," but "actual service 
of summons shall be had where the défendant is in the county or where 
there is an occupant upon the land," and under section 5679, Sand. & 
H. Dig., which the aet makes applicable to such sults, an affidavit Aled 
In the suit and alleging that a défendant, proceeded agalnst as a known 
owner, is a nonresident of the county and is absent therefrom, and that 
there Is not an occupant upon his land, is a prerequisite to service by 
publication agalnst him, and is strictly jurisdictional in eharacter. 

2. Same— Affidavit Mtist Statk Essential Facts, ob Publication Will 

BE WlTHOUT AUTHOErrr. 

An affidavit for publication which Is not merely Informai, but entirely 
fails to State some of the facts made essential by statute, will not authorize 
service by publication. 

[Ed. Note. — For cases In point, see vol. 40, Cent. Dig. Process, §§ 114, 
115.] 

•Rehearing denied November 16, 1903. 
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3. Jcdgment—Jurisdictioi\—Presumptions— Collatéral Attack. 

The presumptions which the law implies in support of the judgments 
of superior courts of gênerai Jurisdiction only arise with respect to 
jurisdictional facts, concerning wlilcli the record is silent, and when It 
discloses the evidejice upon which service hy pul)licntion was had, and 
this was ineffecttia'l for the purpose, it will not be presumed that otiier 
or différent évidence was presented, but the judgment will be void and 
open to collatéral attack. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

For opinion below, see 127 Fed. 219. 

William M. Randolph (George Randolph and Wassell Randolph, 
on the brief), for appellants. 

A. B. Shafer (L. P. Berry, on the brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This is a controversy over the 
title to certain lands in Crittenden county, Ark., which were sold under 
decrees rendered in 1898 and 1899 by the chancery court of that coun- 
ty in suits prosecuted by the St. Francis levée district to enforce the 
payment of levée taxes. There were two such suits, one embracing 
part of the lands and the other the remainder, the proceedings in 
which were the same so far as they are material to the présent décision. 
The appellants are the heirs at law of A. H. Johnson, the owner of the 
lands prier to and at the time of the suits, and the appellees are the 
holders of the title conveyed by the sales made under the decrees. 

The appellants, by a bill to quiet title, collaterally assailed the de- 
crees upon the ground, among others, that, in so far as they afïect 
the lands now in controversy, they rest entirely upon service of notice 
by publication, which was unauthorized and void, because no affidaWt 
was made or filed showing or stating the existence of conditions ren- 
dering that mode of service permissible. The appellees, by a cross- 
bill, affirmed the validity of the decrees, as also of the sales thereunder, 
and prayed that their title be quieted. The suit v/as commenced in the 
chancery court of Crittenden county and was then removed to the 
Circuit Court, which, upon final hearing, rendered a decree dismissing 
the bill and granting the relief prayed in the cross-bill. 127 Fed. 219. 

The other facts material to the présent décision are as follows : 
Johnson was a résident of the state of Ohio. He did not appear 
in either of the suits of the levée district and knew nothing of them. 
No attempt was made to bring him into court by actual service of 
a summons. The complaints described him as the known owner of 
the lands now in controversy, alleged that he was a nonresident of 
Crittenden county, and prayed that a warning order be issued against 
him and such other défendants as were alleged to be nonresidents, 
and that summons be issued for the résident défendants, but there 
was no allégation that Johnson was not then in the county or that 
there was then no occupant upon his lands. The complaints were 
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verified. Upon the filing of them, and without the making or filing of 
any affidavit, other than the verified complaints, the clerk, conforming 
to the prayer of each complaint, made and caused to be published 
warning orders against Johnson and such other défendants as were 
alleged to be nonresidents. Each decree recites that certain of the 
défendants, net including Johnson, were served with summons by the 
sheriff, and that certain other défendants, including Johnson, were 
constructively summoned or warned by publication. Neither decree 
ourports to find that Johnson was not in the county when the suit 
was commenced, or that there was then no occupant upon his lands, 
or that notice to hini by publication was authorized. 

The suits were instituted under the Arkansas act of February 15, 
1893, as amended March 21, 1893, and April 8, 1895 (Laws 1893, 
pp. 24, 119; Laws 1895, p. 88) which contains thèse provisions: 

"And notice of tlie pendency of suth suit shîill be given as against non- 
residents of the eoiinty, and unlinowii owners, respeetivsjy, wiien sucli suits 
may be pending, by publication. * * * And as against any défendant 
who résides in the eounty where such suit may be brought, and who appears 
by the record of deeds in said county to be tlie owner of any of the 
lands ))roceeded against, notice of the pending suit shall be given by the serv- 
ice of Personal summons of the court. * * * And provided further, actual 
service of summons shall be had vi'here the défendant is in the county or 
where there is an occupant upon the land. * » * Said suit shall be con- 
ducted in accordance with the practice and proceedings of chaneery courts 
in this state, except as herein otherwise provided. » ♦ * Laws 1895, pp. 
8&-92. 

The act also contains a forni of notice, to be used when service 
by publication is had, which is in the nature of an extended warn- 
ing order, to be made or issued by the clerk, and is reqiiired to set 
forth the names of the known owners who are to be thereby notified, 
together with a description of their lands. How the clerk is to be 
advised when the conditions exist, in respect of any défendant, which 
render service by publication permissible is not directly stated, but 
the provision that suits to enforce the payment of taxes shall be 
conducted according to the practice and proceedings of chaneery 
courts, except as it is otherwise provided in the act, makes applicable 
to such suits section 5679 of Sandels & Hill's Dig-est, which, in respect 
of proceedings in the chaneery and other courts of the state, author- 
izes the clerk to make a warning order and to cause it to be published 
only when it appears by affidavit filed in his office that the conditions 
exist which render that mode of service permissible. Such an affi- 
davit, adapted to the terms of the levée act, and placed of record in 
the suit, is therefore a prerequisite to the issuance and publication 
of the prescribed warning order, and is strictly jurisdictional in char- 
acter. Memphis Land & Timber Co. v. St. Francis Levée District, 70 
Ark. 409, 68 S. W. 242 : McMahan v. Smith, 69 Ark. 591, 65 S. W. 
459 ; Howard v. De Cordova, 177 U. S. 609, 614, 20 Sup. Ct. 817, 
44 L. Ëd. 908 ; Noble v. Union River Logging R. R. Co.. 147 U. S. 
165, 173, 13 Sup. Ct. 271, 37 L. Ed. 123; Earle v. McVeigh, 91 U. S. 
503, 508, 23 L. Ed. 398; Barber v. Morris, 37 Minn. 194, 33 N. W. 
559, 5 Am. St. Rep. 83G; Brown v. St. Paul, etc., Co., 38 Minn. 506, 
38 N. W. 698; Murphy v. Lyons, 19 Neb. 689, 28 N. W. 328; An- 
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derson v. Coburn, 27 Wis. 558; Chase v. Kavnor, 78 lowa, 449, 43 N. 
W. 3G9; Adams v. Baldwin, ^9 Kan. 781, :!1 Pac. (iSl. We say 
adapted to the terms of tlie levée act, because the particular conditions 
in which constructive service is permissible in otlicr sxiits, as specificd 
in section 5679, such as "tliat tlie défendant is a nonresident of this 
State, or has departed from this state with intent to delay or defraiid 
his creditors," are essentially différent from those spccified in the levée 
act and are inapplicable to suits under it. Now what are the condi- 
tions in which service by publication against a défendant, as a known 
owner, is permissible in suits under that act? The answer is not 
doubtful when the provisions of the act bcfore quoted are read to- 
gcther in the light of recognized rules of interprétation. The condi- 
tions are that the défendant must be a nonresident of the county and 
must be absent therefroin and that there must not be an occupant upon 
the land. If the défendant be a résident of the county, or be présent 
therein, or if there be an occupant upon the land, actual service of a 
summons is required. A défendant niay be a nonresident of the 
county and yet be présent therein so that actual service upon him 
can be had. If he is so présent, the act plainly calls for such service. 
And a défendant may be a nonresident of the county and absent there- 
from and yet the land be occupied by a tenant or other représentative 
upon whom a summons can be served. If the land is so occupied, 
the act plainlv calls for such service. Banks v. St. Francis Levée Dis- 
trict, CG Ark.'490, 494, 51 S. W. S:10. 

The Circuit Court, while seemingly conceding that service by pub- 
lication in the absence of the requisite affidavit would be void, held 
that a verified complaint alleging the existence of conditions ren- 
dering such service permissible, maj^ be treated as both a complaint 
and an affidavit, and further held that the complaints of the levée 
district were sufFicient to sustain the service by publication because 
they alleged that Johnson was a nonresident of the county. We con- 
cur in the view that a comj^ilaint, if properly verified and containing 
what is required to be set forth m an affidavit for publication, may per- 
form the office of such an affidavit, but we cannot assent to the view 
that thèse complaints were sufficient to sustain the service by publica- 
tion. They did not contain what was required to be set forth in an 
affidavit. Of the three concurring conditions, without the existence 
of which that mode of service was not permissible, the com- 
plaints alleged the existence of one and were alto-gether silent in 
respect of the other two, that is, they stated that Johnson was a non- 
resident of the county but did not state that he was not présent therein 
or that there was not an occupant upon the lands. An affidavit which 
is not merely informai, but entirely wanting in some of the cssentials 
prescribed bv statute, will not authorize constructive service. Mc- 
Mahan v. Smith, 69 Ark. 591, 65 S. W. 459; Shields v. Miller, 9 
Kan. 390 ; Endel v. Leibrock, 33 Ohio St. 254 ; McGavock v. Pollack, 
13 Neb. 535, 14 N. W. 659 ; Carnes v. Mitchell, 83 lowa 601, 48 N. 
W. 9 11; McCracken v. Flanagan, 127 N. Y. -193. 28 N. E. 385, 24 
Am. St. Rep. 481; Palmer v. McMaster (Mont.) 33 Pac. 132, 40 Am. 
St. Rep. 434. 
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We hâve not failed to observe that in Memphis Land & Timber 
Co. V. St. Francis Levée District, supra, and in the more récent case 
of Ballard v. lîunter, 85 S. W. 25'i, the Suprême Court of Arkansas 
seems to speak of nonresidence as if it were the on!y jurisdictional 
fact to be shown in the affidavit for pubhcation, but we do not re- 
gard thèse décisions as intended to express the delibcrate judgment 
of the court upon this subject. In one the question actually considered 
was whether or not any affidavit for puliUcation was necessary, ratlier 
than what it should contain, and in the other it was whether or not 
a verified complaint could perform the office of such an affidavit; but 
in neither does the court's attention ajjpear to hâve been directed to 
tlie provision, "and provided further, actnal service of summons shali 
be liad where the défendant is in the county or where tlicre is an 
occupant upon the land." In the arrangement of tlie act, this pro- 
vision is somewhat separated from the others whicli it is obviously de- 
signed to modify and restrain, and, in the absence of any controversy 
respecting it, it may well be that it was not observed by tlie court. 
Aloreover, it was treated in lîanks v. St. Francis Levée District, supra, 
as imposing restrictions upon service by publication and rendering 
void a decree for the sale of lands whose nonresident owners were 
brought into court merely by publication when, at the time, the lands 
were occupied by agents and tenants upon whom actual service of 
summons could hâve been had. As the object of cxacting an affidavit 
as a prerequisite to notice by publication is to insure actual service of a 
summons in ail cases where that is necessary, and to avoid the rendi- 
tion of decrees and the création of titles which are void, we think it 
is plain the statute contemplâtes that the affidavit shall set forth ail, and 
not part, of what is essential to a biwful service by publication. 

Did the absence of the requisite affidavit render the service by 
publication void and subject the decrees to collatéral attack, or are 
thev protected by a presumption that a sufficient affidavit was made 
and filed, notwithstanding what has been shown in that regard? The 
appellees strongly insist that as the chancery court of Crittenden coun- 
ty was a superior court of gênerai jurisdiction and was specially 
clothed with authority to entertain suits to enforce the payment of 
levée taxes, the decrees are protected against collatéral attack by a 
presumption that the warning order was made and published only after 
a sufficient affidavit had been made and filed. We assent to the prem- 
ises, but not to the conclusion. The record in each suit fairly dis- 
closes that service by publication was had upon the mère allégation 
of nonresidence in the complaint, and, as this did not warrant that 
mode of service, the invalidity of the decree is shown upon the face 
of the record. There is, therefore, no room for presumptions, because 
they are indulged in respect of jurisdictional facts only when the rec- 
ord is silent, not when it discloses what was done and shown. 1 Black 
on Judgments, § 278. As was said in Galpin v. Page, 18 Wall. 350, 
366, 31 L. Ed. 959: 

"Bxit the presumptions, wliieh the lavv implies in support of the Judgments 
of superior courts of général jurisdiction, only arise with respect to Jurisdic- 
tional facts concernlng which the record Is silent. Presumptions are only 
Indulged to supply the absence of évidence or averments respecting the facts 
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presnmed. They hâve no place for considération when the évidence Is dfs- 
closed or the averment is made. When, therefore, the record states tbe évi- 
dence or makes an averment with référence to a jurlsdictional fact, it will 
be understood to speak the truth on that point, and it will not be presumed 
that tliere was other or différent évidence respecting the fact, or that the fact 
was otherwise than as averred. If, for example, it appears from the return 
of tlie offlcer or the proof of service contalned In the record, that the sumiiioiis 
vi'as served at a particular place, and there is no averment of any other serv- 
ice, it will not be ijresumed that service was also made at another and dif- 
férent place; or If it appears In like manner that the service was made iu>- 
on a person other than the défendait, It will not be presmned, in tbe silence 
of the record, that It was made upon the défendant altio. Were not this so 
it wouid never be possible to attar-k eollaterally the judgment of a sniiei'ior 
court, altliough a want of jurisdiction miglit be ai)pai'eiit upon Its face; tiie 
answer to the attnok would always be that, notwithst.-indiug tbe t-vidcnce 
or the averment, the ueeessary facts to support the juflgmfut are presumed." 

The ru!e so announced was reaffirmed and applicd in Settlemier v. 
Sullivan, 97 U. S. 444, 448, 24 L. Ed. 1110, where a judgment, al- 
though reciting that the défendant had been duly served with process, 
was held void upon collatéral attack because of tlie insufticiency of 
the service disclosed by the record. The statute required the service 
to be made by delivering a copy of tlie process to the défendant per- 
sonally, or, if he could not be found, to some member of his family 
at his Visual place of abode, and the ofnccr's return recited that he 
served the process by delivering a copy to the defendant's wKe at his 
u,sual place of abode, but did not state that the défendant could not 
be found. The court, after observing that the inability of the officer to 
find the défendant was not a fact to be inferred, but a fact to be af- 
fîrmatively stated in the return, said: 

"Tïere It 1" rvinf-^nriofi that the récitai In i'he pitrv of the default of the de- 
fendant in the case in the state court, 'that, although duly served with pro- 
cess, be did uot come. but made deiault,' i.-. évidence that duo service ou him 
was made, notwithstanding the return of the sheriff, and supplies its omission. 
But the answer is that the récital must be read in conuM-tion with that part 
of the record whieh glves the oiHcial évidence pre.'^crihed by statute. Thia 
évidence must prevall over the récital, as the latter, in the absence of an 
averment to the contrary, the record boing complète, eau oniy be eousidered 
as referrlng to the former. We do not question the doctrine that a court 
«f gênerai jurisdiction acting within the scopc of its authority — that is, with- 
lin the ixiuudaries which the law assigns to it with respect to subjects and 
persons — Is presumed to act rlghtly and to hâve jurisdiction to reuder the 
judgment It pronounees, untll the contrary appears. But this presumption 
^an only arise with respect to Jurlsdictional facts, concerning whieh thé record 
Is silent. It caunot be indulged when the évidence respecting the facts is 
stated, or averments respecting them are made. If the record is silent with 
respect to any fact which niust hâve been establlshed before the court could 
hâve rlghtly acted, It wlll be presumed that such fact was properly brougbt 
to its knowledge. But if the record give the évidence or inake an averment 
with respect to a jurlsdictional fact, It will be taken to spealc the truth, and 
the whole truth, In that regard; and no presumption will be allowed that 
other and différent évidence was produced, or that the fact was otherwise 
than as averred." 

So in Cheely v. Clayton, 110 U. S. 701. 708, 4 Snp. Ct. 328. 28 L. 
Ed. 298, where the évidence upon which service by publication was 
had in a divorce proceeding was disclosed by the record and was 
insufiicient, it was held, upon collatéral attack, that this controlled 
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a gênerai récital in the decree that due service had been had, and the 
decree was declared void. 

And such is the rule of décision in the Suprême Court of Arkansas. 
Parr v. Matthews, 50 Ark. 390, 393, 8 S. W. 22; Cross v. Wilson, 
52 Ark. 312, 12 S. W. 57G ; Martin v. AI/Diarmid, 55 Ark. 213, 216, 
17 S. W. 877 ; Gregory v. Bartlett, 55 Ark. 30, 35, 17 S. A¥. 344. In 
the last case a collatéral attack was made upon a decree of one of 
the chancery courts of the state resting upon notice by publication, 
which the record disclosed was had without prior compliance with 
one of the requirements of the statute, although it was stated other- 
wise in the decree. The court held the decree void, saying: 

"The contention that the court has passed upon the suffioiency of the notice 
by the rendition of the decree, and that the mistaice was an error in the exer- 
cise of jurisdiction, to be taken advantage of only in a direct proceeding, is 
untenahle, because, until the foundation had been laid for the issue and 
exécution of process, the jurisdiction of the court had not attached for any 
purpose. No process was ever issued in the cause in which the challenged 
decree was rendered ; the court's détermination of any question was there- 
fore coram non Judiee and tiindinsî upon no one. * * * The récital of 
the decree that there was ijroper noti<e to tlie parties in interest is not con- 
clusive of that fact, but must l)e read in connection with that part of the record 
which gives, or is re(iuired to give, the officiai évidence of jurisdiction, as 
prescribed by statute. Boyd v. lioane. 49 Arlî. .397, 5 S. W. 704 ; Settlemier 
V. Sullivan, 97 U. S. 444, 24 L. Ed. 1110; Galpin v. Page, 18 Wall. 350, 21 
L. Ed. 950. If such évidence is not required by tlie statute to be placed upon 
the record and the record récites, or is silent as to, the facts neeessary to 
show jurisdiction, tlieir existence will t)e ï)resuined ; but no presuniptions 
are Indulged when the évidence is stated upon the record (Boyd v. Roane, 49 
Ark. 397, 5 S. W. 704), or where the statute requires the jurisdictional facts 
to appear of record and they are not made ko to appear. Applegate v. Mining 
Co., 117 U. S. 25.0, gup. et. 742, 29 L. Ed. 892 ; Galpin v. Page, 18 Wall. 
350, 21 L. Ed. 959." 

Other décisions to the same effect are Dick v. Foraker, 155 U. S. 
404, 15 Sup. Ct. 124, 39 h. Ed. 201; Barber v. Morris, 37 Minn. 194, 
33 N. W. 559, 5 Am. St. Rep. 836 ; Murphy v. Lyons, 19 Neb. 689, 
28 N. W. 328 ; Ely v. Tallman, 14 Wis. 28 ; Clark v. Thompson, 47 
111. 25, 95 Am. Dec. 457. ■ 

Our conclusion is that the service by publication was void be- 
cause had without the prerequisite affidavit, as is disclosed by the 
record in each suit, and that the decrees were therefore subject to 
collatéral attack. 

The decree of the Circuit Court is accordingly reversed, with di- 
rections to dismiss the cross-bill of the appellees and to enter a de- 
cree according to the prayer of the appellants' bill, but omitting 
therefrom the tract which it is conceded was included in the bill 
by mistake. 
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PORTER V. RUCKTjEY et al. 
(Circuit Court oï Apx)euls, Tliird Cii-euit. SeptpmI>or 5, 19ÛG.) 

No. 23. 

1. Wbit of EiînoR — Revirw of Rclixos— Xecessitt of I']xc'"PTroKS. 

Tlie basis of un ai=!^!.s,'iimeut of orvors coiieoniiii}'; maltcrs transiiirini? 
In the course of a trial is a IMII of exceiitions sit;ue(l liy tlie trial judge. 

[Ed. Note. — For cases in point, wee vol. 2, Cent. l)ig. Appeal and Error, 
§ 1432.] 

2. Evidence— Opinion Evidence— Speed of Autoiiobti.e. 

It is compétent for any ordiriary witness to express an opinion as to 
the speed an automobile vvas maicing at a given time, wliich is not, strict- 
ly speaking, a scientific inquiry, tlie weight of sucli opinion beiug for tlie 
jur.y. 

TEd. Note. — For cases in point, soe vol. 20, Cent. Dig. Evidence, § 2270.] 

3. SaME — COMPETENCY — RESULTS OF EXPERIMENTS. 

Testimony as to the comjiarative anioimt of noise made by différent 
makes of automobiles, based on compai'isons made by the witness, waa 
properly excluded where there was no proof of the condition of the ma- 
chines with whlch the test was made. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 2292.] 

4. Same — Photogeapiis. 

Photographs of a place, if adinitted in évidence, are but secondary 
évidence of the conditions existing at the time they were t.nken, and are 
not admissible, if ob.iected to, without preliininary proof that they are 
correct and truthful représentations of their origiuals. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 1057.] 

5. Appeai, and EiiROK — Review dp Charge — Exceptions. 

An exception to a charge cannot be sustained which falls to call the 
attention of the court to its particular inflrmity. 

[Ed. Note. — For cases in jwint, see vol. 2, Cent. Dig. Appeal and Error, 
§ 1(521.] 

6. TitiAL—iNSTHUCTioNS— Refusât, of Eequests. 

A request to charge the jury to disregard the testimony of certain wit- 
nesses relating to a particular subject is équivalent to a motion to strike 
ont ail such testimony, and is properly refused, if any of it was admis- 
sible or not ohjected to. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Trial, § (ÎGO.] 

In Error to Circuit Court of the United States for the District of 
New Jersey. 

Edward J. Fox, James Buchanan and James W. Fox, for plaintif? 
in error. Joseph M. Roseberry, for défendants in error. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 

LANNING, District Judge. This is an accident case. The 
plaintiffs (the défendants in error in this court) brought suit against 
the défendant (the plaintiff in error hère) to rccover for personal in- 
juries sustained by the plaintiff Emaline l'uckley, and for damages 
sustained b}^ Samuel S. Bucklcy, the othcr ]5laintiff and husbancl of 
Emaline Buckley, by reason of the defendant's alleged ncgli!^:ence. 
The plaintiffs aver that the accident was caused by the reckless 
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management of an automobile driven by the défendant on the public 
road between Allamuchy and Hackettstown, X. J., wbich frightened 
the plaintiffs' horse and led to the overturning of their carriage. A 
joint action by huHl)and and wife in snch a case is authorized by 
section 21 of'the New Jersey Practice Act (P. L. 1903, p. 540) 
which is as follows : 

"In an action by a liusband and wiîe for an in.iury done to the wlfe in 
res!)ect of which she is necessarily join(Ml as co])liiiiitin', tlic liusl)i!nd ]nay artd 
thereto clainis in his owii right arisins; ex dciicto. and scjiarate actions 
l)rou<j;ht in resi)ect to such clainis may liy order of the court or a judge be 
Consolidated ; jirovided, iu case of the death of either plaintiff, such action 
sliall abate only so far as relates to the cause or causes of action, if any, 
which do not survive." 

The jury rendered a verdict of $3,000 in fa^'or of the wife and 
$700 in favor of the husband. 

In the first and second assignments of error the défendant con- 
tends that the trial court errcd in admitting in évidence, over the 
defendant's objections, certain testimony of Julia C. Thomas, a wit- 
ness for the plaintiffs, relating to the speed of the automobile. The 
évidence objected to is quoted in the first assignment, and consists 
of a nuniber of questions with the answers thereto. The printed 
record shows that several objections were made by the defendant's 
counsel to thèse questions and that the objections were overruled. 
But the only exception taken to the rulings, or signed by the trial 
judge, was to the question, "About how fast was this automobile 
going as near as you can tell?" Tt is a familiar rule of practice 
that the basis of an assignment of errors conccrning matters trans- 
piring in the course of a trial is a 1)ill of exceptions signed bv the 
trial judge. U. S. Rev. St. § 953 [U. vS. Comp. St. p. 09(5] ; Metropoli- 
tan R. Co. V. District of Columl)ia, 195 U. S. 329, 25 Sup. Ct. 28, 
49 L. Ed. 219; Chine v. United States, 159 U. S. 590, IG Sup. Ct. 
125, 40 L. Ed. 2f)9; Lincoln Savings Fîank v. Allen, 82 Eed. 150, 2? 
C. C. A. 87; Monarch Cycle Manufacturing Co. v. I^oger Wheel 
Co., 105 Eed. 324, 44 C. C. A. 523; Consolidated Coal Co. v. Polar 
AVave Ice Co., 106 Eed. 798, 45 C. C. A. G3S. The first assignment, 
therefore, brings nothing before us except the single question, 
' 'ive auot'vl. to t'ie -'llovvance of which an exception was duly taken. 
The contention of the counsel for the défendant is that the ques- 
tion called for an expert opinion by a witness not qnalified to .give 
it. In Détroit & ]^.lilwaukee R. R. Co. v. Van Stein1nn-g, 17 Mich. 
104, Chief Justice Cooley, said : 

"Tho motion of tlie train was to be coninared to the motion of any other 
movins tliins. with a view to olitaining the judïnieut of the witness as t<i 
its veiocity. No n,uestion of science was involved beyonil wh.it would linvf 
bceii had tbe iiaKsins; object hoen a man or a horse. It was not, therefore. 
a iiuestion for e.xocrts. Any intelliprent man, who had been accustomed to 
observe nioving objeets, would be able to express an opinion of some value 
ujiou it the flrst finie he saw a train in motion. The 0])inion might not he so 
accurate and reliable as that of one wlio had bcen accustomed to observe, 
with timepiece in liand, the motion of an object of such sv/.e and momentinn : 
but this would only go to the weight of the testimony and not to its adniis- 
sibility. Any ma,n possessing a knowledgo of finie and of distances would be 
eompetent to express an opinion upon the sutiject." 
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Rogers on Expert Testimony (2d Ed.) p. 244, says: 

"Questions as to the speed with which trains were moving are not, strlctly 
spealiing, scientlflc inquiries, but any man possessing a knowledge of time and 
distances Is usually compétent to express an opinion on tliat subject." 

Lawson on Expert and Opinion Evidence (2d Ed.) p. 505, gives 
the following rule : 

"Tlie opinions of ordlnary witnesses derived from observation are admis- 
sible in évidence wlien, from the nature of the subject under investigation, 
no better évidence can be obtained, or the faets eannot otherwise be presented 
to the tribunal, e. g., questions relating to time, quantity, nmnber, dimensions, 
height, speed, distance, or the Wke." 

The same rule is given in 6 Thomp. Neg. § 7754, and in other au- 
thorities that might be cited. Applying to the case in hand this rule, 
which we think is supported by the best authorities, we find that 
Mrs. Thomas testified that she had witnessed horse races and, on 
several occasions, had timed express trains running through 
Hackettstown and Rutherford, N. J., that she had never seen any- 
thing go so fast on the public highway as the defendant's automo,- 
bile, and that she should judge it was going "at the rate of 40 or 50 
miles an hour as the express goes through town." It thus ap- 
pears that if it was necessary that her opinion concerning the speed 
of the automobile should be authenticated by proof that she had 
previously observed the speed of moving objects, that proof was 
furnished. The weight of her opinion was a question wholly for 
the jury. 

The third and fourth assignments relate to the exclusion of the 
proffered testimony of Thomas H. Throp as to the comparative 
noises made by a Winton car, of the type used by the défendant 
at the time of the accident, and other machines, and to striking out 
the testimony given by him to the effect that he had made such 
comparisons. The testimony offered was properly excluded. While 
Mr. Throp testified that he had made such comparisons, there was no 
proof of the condition of the machines with which the comparisons 
were made. In view of thèse facts, his testimony that he had com- 
pared the noise made by a Winton car with the noises made by other 
machines was immaterial, and was properly stricken out. 

The fifth assignment relates to the exclusion of certain photo- 
graphs of the place where the accident occurred taken by Louis 
A. Francisco. The accident occurred on September 11, 1904. Mr. 
Francisco testified that he is a civil engineer, that he had had some ex- 
périence as a photographer in connection with his professional 
work, and that he took the photographs produced by him on Octo- 
ber 24, 1905. He was then asked this question : "Do they cor- 
rectly represent the location as you found it when you were there 
in October of this year?" He answered that they did. The photo- 
graphs, without other preliminary proof, were then offered in évi- 
dence by the défendant, objected to by the plaintiffs, and excluded 
by the court. Photographs are often admitted in évidence for il- 
lustrative purposes, because courts take judicial cognizance of 
the fact that a photograph is a light-printed picture produced b}- 
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the opération of natural laws, and not by the hand of man. But 
courts also know that photography is an art, and that in the hands 
of inexperienced or interested persons photographs may be made 
to misrepresent their originals. For this reason they are not admis- 
sible in évidence, if objected to, unless they hâve been duly verified by 
preliminary proofs as correct and truthful représentations of their 
originals. In the présent case the jury, amongst other things, were 
required to investigate the conditions, on September 11, 1904, of 
the place where the accident occurred. If, during the trial, the 
jury had been permitted to view the place, they would hâve had be- 
fore them primary évidence of its conditions at the time of the 
view. Photographs of the place, if admitted, would hâve been but 
secondary évidence of the conditions at the time they were taken. 
When it is proposed to prove the contents of a lost instrument by 
secondary évidence the proof of loss is a matter preliminary to the 
admission of the secondary évidence, and the question of its suf- 
ficiency is for the court. The New Jersey rule is that if the déci- 
sion of the trial judge upon the sufficiency of the proof of loss is 
liable to review on a writ of error, the onus is upon the plaintiff 
in error of showing that the décision was erroneous, and there will 
be no reversai unless it clearly appears that the court below was in 
error and injustice was done by the erroneous décision. Johnson 
V. Arnwine, 43 N. J. Law, 451, 36 Am. Rep. 537; Voorhis v. Ter- 
hune, 50 N. J. Law, 159, 13 Atl. 391, 7 Am. St. Rep. 781 ; Longstreth 
V. Korb, 64 N. J. Law, 115, 44 Atl. 934; Koehler v. Schilling, 70 N. 
J. Law, 586, 57 Atl. 154. We think the same gênerai principles 
are controlling when a photograph of a place is offered as secondary 
évidence. In Goldsboro v. Central R. Co., 60 N. J. Law, 51, 37 
Atl. 433, the Suprême Court of New Jersey said : 

"As évidence, photographs hâve been held admissible upon the question 
of identity and comparison of handwriting, and as secondary évidence wlien 
the primary and better évidence could not be obtained. It uiay be generally 
regarded as a rule that they are never admitted but as secondary évidence. 
They hâve been admitted to show the condition and identity of premises. 
There are many illustrations in the cases of the aduiissibility of sueh évidence. 
But they are not admissible unless authenticated by other évidence that they 
are correct resemblanees or truthful représentations." 

In the case in hand, after the défendant had ofïered the very 
meager preliminary proof referred to, and on objection of the coun- 
sel for the plaintifïs, the court excluded the photographs. The 
counsel for the défendant then said that he proposed to show that 
the conditions existing at the time the photographs were taken were 
the same as those existing at the time of the accident. He did not 
State what those conditions were. Seven photographs were of- 
fered, not separately but collectively. Four of them show an auto- 
mobile standing in the road. One of them contains the picture of 
a man standing in the road, and being one of the most prominent 
objects in the photograph. Another contains the pictures of two 
men standing in the grass or weeds on the side of the road at or near 
the point where the plaintifïs' carriage was overturned. Why thèse 
men were placed in thèse conspicuous places within the field of the 
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caméra was not explained. Each of the seven photo^^raphs, fnrther- 
more, shows many conditions not material to the issue. A niere 
inspection of the photographs shows conclusively that it was im- 
possible to prove that ail the conditions disclosed by them existed 
at the time of the accident. As no information was imi)arted to 
the court concerning the particnlar conditions which the défend- 
ant proposed to show, the court was fully warranted in sayin<^", as 
he did, that he exclnded the photoj^rapdis on the groimd that they 
were takcn more than a year after the accident, and disclosed con- 
ditions wdnch could not be proved to hâve been the same wdien the 
photographs were takcn as thej' were at the time of the accident. 

The sixth and seventh assignments were withdrawn by the de- 
fendant at the time of the oral argument. 

The eighth assignment relates to the refusai of the trial court 
to charge the defendant's recjuest that: 

.' "If tlie jury believed froui tlie évidence tliat nt tlie time of tlio .iceident 
the défendant was not o])erntin.2; liis nutomobilp ;it a Iriffli rat(> cl' s]ie(xl, and 
that it was not in cousotiueucc oï any sncli liiij:li rate of siieed of tlie auto- 
mobile, to.ffetbev with the noise emanatius Ibevefroin. that tlie lioi'se of the 
plaiiitilf, Samuel S. Buekley, becanie frightened and Ciiused the iniiiries to the 
plaintiff, tlien tliere was no negli2;ence on the part of the défendant, and 
the jury should render a verdict in his favor." 

This request was too narrow. If charged, it would hâve excluded 
the jury from the considération of other cléments than speed and 
noise. For example, in the fourth count of the déclaration the plain- 
tiffs aver that the défendant not only operated his automobile at 
great speed and with noise, but that "the said défendant did not then 
and there take reasonable care, after frightening said horse as 
aforesaid, to look out and see the péril of the said plaintiff, limaline 
Buekley, by reason of the fright of said horse, and did not then 
and there do what he could, in the management of said motor 
vehicle, to diminish the fright of said horse," etc. There is évidence 
in the case tending to support this count of the déclaration. The 
refusai to charge as rec[uested was therefore correct. 

The ninth assignment relates to the refusai of the court to charge 
the defendant's request that: 

"Upon ail the évidence the jury should render a verdict for the défendant, 
upon the ground that there is no proof of negliîrenee on the pjirt of the dé- 
fendant, and also upon the ground that the injuries sustaiued by the plaintiffa 
were oceasioned on account of tlicir contributory nesligeuce." 

The évidence shows that Mrs. Buekley was thrown out of the 
carriage as it passed over an embankment about two feet high 
on the side of the road. The plaintiffs insisted that the horse be- 
came frightened and ungovernable, and that in spite of the ef- 
forts of Mr. Buekley, wlio held the reins, the horse sheered to 
the side of the road, carried the vehicle over the embankment, ran 
into a wire fence where he got one of his legs between the wires, 
and then, withdrawing his leg from that position, ran across the 
road to the opposite fence, Mr. Buekley meanwhile holding fast to 
the reins. And the défendant insisted that before the automobile 
had passed the plaintiffs, Mr. Buekley was whipping his horse. 
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and that the accident was wholly due to the negli^^ent and unskill- 
ful management of the horse by Mr. Bucklcy. On both of thèse 
points there was conflicting évidence, and on both of them the 
charge of the court was singuhirly fair to the défendant. There 
woukl bave l)ecn palpable error in charging upon cither of thèse 
points as requested by the défendant. 

The tenth assignment was withdrawn by the défendant on the 
oral argument. 

The eleventh assignment is : 

"That tlie court errfd in usinjr the followiiipc lanijuasro in the chnr.se to 
the .im-y : 'There is n stiitiite in tiiis state wliicli iir(>scrihes tliat at a ijroniinont 
croi^Kroad antomol)i]es shall iiot exceed a sijced liiiiit of G miles ])er honr. 
Tbat stattite has iio référence to this case, seiitleiiien. nnless yaxi shall fliid 
il>ot tii-'t <'i-n=si!icr was a prominent crossini^. Now "prominent" means some- 
thing standing eut from the ordinary. A proniincnt crossing is a chiof cross- 
îug — a leauiug crossing. Is this such a erossiiigV You hâve heard tlie évi- 
dence in this case. Yon havo heard as to how much that road is tra.veled 
and ail the évidence coiicorning it, and it is for ycju to say as a fact from the 
évidence in tins case whether that is a promiiient crossing — more prominein, 
than the ordinary crossing. Tf it was, theu yon may consider a violidion 
of this statiite as a circumstance in the case tcndiiig to show tlie négligence of 
the défendant. If It was not a prominent crossing, then the speed limit as 
fîxed by the statiite is 20 miles an hoiir. Now, gentlemen, that statnt<" 
cornes up for your considération in ttie manner I hâve stated. If it is a 
prominent crossing, the speed limit is fiixed at miles per honr. It it is not 
a proniinent crossing, the speed limit is fixed at 20 miles i)er honr. Yon 
should only consider a violation of tlie speed rate of that statnte in connection 
with any évidence in the case tending to show négligence on the part of the 
défendant. It Is only a circumstance to be considered hy yen.' " 

By the statute of New Jersey referred to in this language (P. L. 
1903, p. 81, § 5) it is declared that the speed of a motor vehicle 
on any public highway shall be limited to "one mile in six minutes 
upon the sharp curves of a street or highway and at the intersection 
of prominent crossroads wdiere such street, road or highway passes 
through the open country, meaning thereby portions of a town, 
township, borough or village where bouses are more than one 
hundred feet apart." 

The Allamuchy Road, on which the défendant was driving bis 
automobile, is macadamized. The évidence shows that it is much 
used, and we do not understand that even the défendant dénies 
that it is a prominent road. The other — the Peter.sburg or Budd's 
Lake Road, which crosses the Allamuchy Road at the place where 
the accident occurred — is not so much used. The évidence satis- 
fies us that it is a cross-country road and by no means a prominent 
one. It will be observed that the statute speaks of "the intersection 
of prominent crossroads" and not of a "prominent crossing." As- 
suming that the Allamuchy Road is a prominent one and that the 
Petersburg or Budd's Lake Road is not, the intersection of the 
two roads is not "the intersection of prominent crossroads." In 
the charge the court failed to observe the exact phraseology of 
the statute. But so did counsel for the défendant. After the charge 
was finished the counsel for the défendant said: 
147 F.— 10 
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"I beg leave to note an exception to so much of the charge as relates to the 
applicability of the automobile act of 1003. Tour honor sald that the jury 
should say whether the erossing from the Budd's Lake Road was a prominent 

CTossing." 

The court then said : 

"Do you waut me to charge that it was a prominent erossing?" 

To this inquiry the counsel answered: 

"My objection Is that there is nothing in the case to sustain or warrant the 
inference that it is a prominent erossing, where this accident oecurred." 

An exception to évidence cannot be stistained that fails to call 
the attention of the court to its particular infirmity. This is a saki- 
tary rule designed to promote the administration of justice. Al- 
laire v. AUaire, 39 N. J. Law, 116; Noonan v. Caledonia Min- 
ing Co., 121 U. S. 400, 7 vSup. Ct. 911, 30 L. Ed. 1061. The 
reason underlying it is equally applicable to an exception to a re- 
fusai of a trial judge to grant a nonsuit or to his charge to the jury. 
If the particular error above mentioned had been pointed out to 
the court at the close of the charge it would doubtless hâve been 
immediately corrected. It would be as compétent for us to sus- 
tain this assignment on the ground that the trial court made the 
slip of telling the jury that the New Jersey statute prescribes a 
speed limit of 6 miles an hour instead of a mile in 6 minutes, or 10 
miles an hour, notwithstanding no exception to that error was taken, 
as to sustain it on the exception that in fact was taken. 

The twelfth assignment is that: 

"The court erred in refusing to charge the Jury to disregard the testimony 
of the followlng wltnesses, namely, Emaline Buckley, Samuel S. Buekley, and 
.Tnlia C. Thomas upon the subject of the rate of speed at whieh the automobile 
of the défendant was runuing at the time of the accident." 

While some of the évidence of Emaline Buckley appears to hâve 
been objected to, no exception was taken. Samuel S. Buckley tes- 
tified on the subject of speed both on his direct and cross-examina- 
tions, and not only was no exception taken to any part of his tes- 
timony on that subject, but no objection to it was made. The tes- 
timony of Julia C. Thomas was properl}' admitted as stated above 
in considering the fîrst assignment. The request to charge con- 
tained in this assignment was équivalent to a motion to strike out ail 
the testimony of thèse witnesses relating to the subject of speed. 
It was properly refused because a portion at least of the testimony 
was compétent and relevant, and also because a portion of it was 
not objected to when ofïered. American Express Co. v. Lankford, 
93 Fed. 380, 35 C. C. A. 353; Farmers' & Traders' Nat. Bank v. 
Greene, 74 Fed. 441, 20 C. C. A. 500 ; Benson v. United States, 146 
U. S. 332, 13 Sup. Ct. 60, 3G L. Ed. 991. 

The thirteenth assignment is that: 

"The court erred in refusing the motion of défendant to direct a verdict 
in favor of the défendant," and the fourteenth and last assignment is that 
"the court erred lu entering judgment in favor of the plaintifts and against 
the défendant." 
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The objections presented by thèse assignments hâve already been 
Bufficiently answered. The case was one of fact for the jury, 
The judgment of the circuit court is affirmed, with costs. 



In re INTERNATIONAL MAHOGANT CO. 

(Circuit Court of Appeals, Second Circuit May 22, 1906.) 

No. 278. 

L Evidence— Pkoof of Fobeign IjAW. 

The law of a foreign country on a given suliject cnnnot ho proved 
merely by tlie introduction in évidence of excerpts from its writteu laws, 
witliout sbowing tlieir construction by its courts but sbould be proved 
by the testiniony of lawyers of tliat country. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, i IGGl.] 

2. Bankbuptct— Defective Mobtgage— Cuking Defect Afteb Bankrijptct. 
Where a banlcrupt corporation, prior to its banliruptcy, to secure an 
Issue of bonds had executed a mortgage on lands in Cuba vebich liad 
tbere been filed for registry but not recorded owing to a technieal defect, 
tbe court wiil not enjoin the directors from authorizlng the exécution 
and deiivery of a curative mortgage after bankruptcy, It appearing that 
under the law of Cuba, the mortgage will be valid frora the date of the 
entry in the reeorder's boolcs of the fact of Its présentation, if the defect la 
corrected and the instrument is thereafter duly recorded ; the trustée 
In banlîi-uptcy havlng no greater right to ohject to the correction than 
the gênerai creditors of the banlirupt would liave had if the buuliruptcy 
had not intervened. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York in Bankruptcy. 

On pétition to review order denying motion for order to enjoin 
directors of the bankrupt corporation from passing a resolution 
authorizing the Register of the Province of Puerto Principe, in 
the island of Cuba, to receive a certain mortgage made by the bank- 
rupt corporation prior to its adjudication as a banlcrupt. 

L. Oppenheimer, for petitioner. 

Herbert Barry and Gerrard Glenn, for respondent. 

Before LACOIMBE, TOWNSEND, and COXE, Circuit Judgcs. 

TOWNSEND, Circuit Judge. The International Mahogany 
Company, prior to its bankruptcy, on September 30, 1904, executed 
a mortgage on real estate, situated in the Province of Puerto Prin- 
cipe, in the island of Cuba, to the Knickerbocker Trust Company, as 
trustée, for an issue of bonds amounting to the par value of $1,- 
000,000. A portion of this issue has passed into the hands of divers, 
individuals as purchasers for value, and the remaining bonds hâve 
been deposited with said Knickerbocker Trust Company as part 
collatéral for a loan of $225,000, made to the Company by said 
Knickerbocker Trust Company. After exécution, this mortgage 
was entrusted to the attorney of the bankrupt for record and it was 
duly lodged for record, but owing to certain technieal objections 
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to the mortgage, in its omission to specify by a certain additional 
Cuban unit of measure the area of the land conveyed, and a failure 
to specify the value of the property according to the appraisal of 
the contracting parties, it was not recorded. Tlicreupon, a form of 
instrument intcndcd to obviate thèse ol:ijections was forwarded to 
the bankrupt and was executed by it. Thereafter, tlie trustée fdcd 
a motion for an order enjoining the directors of tlie company from 
passing said resolution, and it was arranged that the instnuncnt, 
after exécution, should be left, pending the détermination of said 
motion, in the custody of the trustée in bankruptcy. The court, aft- 
er hearing the parties, denied the motion, and ordered the trustée 
to deliver said supplemental instrument to the Knickerbocker Trust 
Company. Thereupon, this pétition to review said order was 
brought. The cpiestion présentée! upon this pétition is whether 
the corporation should be permitted to exécute and deliver said 
supplemental instrument to remed}^ said technical defects or wheth- 
er, by reason thereof, the mortgage must be invalidated and set 
aside. The trustée adniits that the objections now made by him 
would be available in a foreclosure of the mortgage in Cuba, but 
desires that they be disposed of in this court. 

It is to be notcd at the outset that no question is raised as to the 
corporate power of the bankrupt corporation to exécute and deliver 
said instrument. The position of the trustée is stated by bis coun- 
sel as follows : 

"It is not contoncled by the trustée that tho bankrupt ceasert by the ad- 
.l'.ulif-atioii hi bankruDtcy to be a corporation, iior that it tliereby forfciteil 
its ri.!.;1its to be a corporation, but it is maintained that ail the title to and 
control over the banki'U])t's lU'OjM'vty as distinot from its franchise to be a 
corporation bas passed to the trustée in bankruptcy as of the date of the 
filiiit; of the pétition." 

The trustée further contends: 

"That the attempted exécution of the instrument in question is n usurpation 
of tlie ]iov,-ers of the trustée and a eontempt of court, in that title to the 
pro[)erty bas passed to tho trustée." 

But the proposed supplemental déclaration and resolution neither 
purports nor attempts to affect the title to the property of the bank- 
rupt prior to the adjudication which bas vested in the trustée. It 
merely opérâtes to cure certain formai defects in a mortgage execut- 
ed by the bankrupt prior to its bankruptcy, in accorclance with a 
covenant for further assurance contained in the mortgage deed it- 
sclf. 

The argument of the trustée is predicated upon the claim that 
by the Cuban law an unrecorded mortgage is void as to creditors 
as well as to purchasers without notice, that the trustée stands in the 
position of such creditors or purchasers, and, therefore, even if the 
conveyance in question be construed to be an équitable mortgage, 
it will not avail as against the trustée because it bas not been re- 
corded. 

There is no proper or sufficient évidence in support of the claim 
as to the provisions of the Cuban law relating to the recording of 



IN KE INTERNATIONAL MAHOGANT CO. 149 

mortgages. The affidavit of the trustée in the court below on this 
point is as follows : 

"That your déponent bas made energetic efforts, both at the office of the 
Ouban Consul and through attorneys, to obtain a copy of the law of Cuba 
as concerned the recording and registry of mortgages of real property, and 
that annexed hereto is a copy of the mortgage law for Cuba, Porto Rico, and 
the Philippines, published by the War Department of the United Stutes 
government in the year 1899, iind which your doi)onent believes is the law 
of Cuba governing mortgages at the présent time, and your déponent is further 
Informed by the Cuban Consul in this city that the said law is the law of 
Cuba as it stands to-day." 

The volume referred to is net before us and no citations therefrom 
are printed in the record, although what appears to be a copy of 
certain provisions therein is printed in the brief for the trustée. 
But, irrespective of thèse defects of proof and of the fact that it no- 
where appears that said provisions are embodied in the existing 
Cuban law, this method of attempting to prove a foreign law is 
unprecedented and insufficient, and bas recently been specifically 
disapproved by this court in The Asiatic Prince, 108 Fed. 287, 47 C. 
C. A. 325, where Judge Lacombe, dclivering the opinion of the 
court, said as follows : 

"The law of a foreign country and its commercial usages are proved hère 
by calling its lawyers and merchants and interrogating them. That has been 
doue in this case, with a resuit which eertainly warrants the conclusion that 
the proof is overwhelmingly the one way. It Is true that as to the law of 
Brazil the only wltness called by claimant was a young lawyer, but his state- 
ments are direct, positive, and reiterated. * * » There was abundaut 
opportunity to take the testimony of some other lawyer in the District Court 
if the statements of claimant's witness were inaccurate, and to make a])pli- 
cation hère to take further proofs, but libelant has contented himself witb 
printlng copious excerpts from the statute law of Brazil, which he insists 
do not sustaln the witness' statements. * * * Such a method of critieising 
the testimony of a foreign lawyer as to the law which prevails in his country 
is unpersuasive ; there is much more than the text of a statntory euaet- 
ment to be considered ; departmental régulations, administrative construc- 
tion, judiclal exposition are often quite as important. The text of the act of 
Congress of February 26, 1885, c. 164, 23 Stat. 332 [U. S. Comp. St. 1001, p. 
1290] might well convey to a jurist in some foreign country a différent mean- 
Ing from that which it conveys to a lawver hère, who is familiar with Holy 
Trinity Church v. U. S., 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226." 

This décision is directly in point when applied to the présent 
case. 

The quotations from the Cuban mortgage law of 1899 consist of 
mère déclarations that "instruments * * * which are not duly 
recorded or entered in the registry cannot préjudice third persons," 
etc. 

On the other hand, counsel for the company has introduced the 
affidavit of a member of the Cuban bar, who déposes that he is 
familiar with the existing Cuban law and that thereby the right of 
priority of a mortgage creditor is protected from the date of the 
entry in the recorder's books of the fact of présentation of the mort- 
gage, provided that curable defects, if any, are duly corrected and 
the mortgage is, thereafter, duly recorded, and that, in his opinion, 
upon the admitted facts as to the mortgage in question, in case it 
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sliould be duly corrected, as proposed, and duly recorded, the rights 
of the mortgag-ee would be so perfected as to enable it to institute 
foreclosure proceedings in accordance with the provisions of the 
mortgage. In view of this déclaration it would seem that even 
under the Cuban law of 1899, as quoted by the trustée, the instru- 
ment had been "duly entered in the registry," and that after due 
record the rights of the mortgagees would be protected against 
third parties. 

One of the citations by the trustée from the Cuban law of 1899 
is as follows : 

"Those who hâve not participated in recorded iustrumeuts or contracts 
shall be considered as third persons." 

The trustée interprets this provision as meaning that unrecorded 
mortgages are invalid as to gênerai creditors, judgment creditors, 
and purchasers without notice, and asserts that the trustée takes 
a title which is higher than that of the bankrupt. But this court, 
in Re New York Economical Printing Co., 110 Fed. 514, 49 C. C. A. 
133, has held directly to the contrary. There, Judge Wallace, de- 
livering the opinion of the court, says as follows : 

"The bankrupt act does not vest the trustée with any better right or title 
to the banlîrupt's property than belongs to the banlirupt or to his credit- 
ors at the time when the trustee's title accrues. The présent act, 
Ilke ail preceding bankruptcy acts, contemplâtes that a lien good at that 
time as against a debtor, and as against ail of his creditors, shall remain 
undisturbed. If It is one whlch has been obtained in contravention of some 
provision of the act which Is fraudulent as to creditors, or invalid as to 
creditors for want of record, it is invalid as to the trustée." 

This language is quoted with approval in Hewit v. Berlin Ma- 
chine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 h. Ed. 981. 

In thèse circumstances, it is unnecessary to consider the argument 
of counsel for the company, supported by the opinion of the district 
judge, that an équitable lien was created by the mortgage, which 
a court of equity hère, having the parties before it, would enforce, 
nor the construction of section 67a of the bankrupt act of July 1, 
1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449], which 
is fully discussed in New York Economical Printing Co., supra. 
It is there held that section 67a should be construed as one de- 
signed to conserve the rights of creditors and mortgagees respective- 
ly as they existed prior to the bankruptcy proceedings, not to 
create new rights in the creditors, nor to take away any rights of a 
mortgagee. 

We are of the opinion that the claim under this mortgage is a 
valid lien against the trustée, and that the defects in the mortgage 
should be corrected. 

The order of the District Court is afifirmed, with costs. 

NOTE. — The following is the opinion of Holt, District Judge, on overrul- 
Ing the motion for injunction: 

HOLT, District Judge. The questions Involved In this motion are novel 
and difficult. If the claim of the mortgagee was not, for want of record, a 
valid lien as against claims of the creditors of the bankrupt at tlie time of 
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the adjudication, I tliink it very doubtful, under section 67a, of the banlirupt 
act of July 1, 1898. c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449] whether 
anything could be done afterwards to render it valid. At the same time the 
argument tliat a court of equity would liave power to direct the bankrupt 
to exécute such an instrument as is proposed to be delivered in this case, 
in a direct suit brought for that purpose, Is very weighty, and if such a judg- 
ment can be rendered in a plenary suit. I see no reason why this court should 
not permit the same re.sult to be acconiplished by a simpler ijrocess. I thinlî, 
too, that the claims that the flling of the mortgage in the Cuban record otiiee 
was, under the circunistances, eipiivalent, in its légal effect, to recording it, 
and that the mortgagee has at least an equital)le mortgage wliich the courts 
"would enforce, are very strong. At ail ovents, I think that the alleged de- 
fects In the form of the mortgage which hâve Icd to the recording offlcer in 
Cuba refusing to record it should be cured, if possible. The mortgagor has 
received and the mortgagee has paid out .$275,000 on the faith of the validity 
of this mortgage, and there is no justice in pormitting it to be invalidatcd 
If it can be prevented. 
Motion denied. 



JAMES RAMAGE PAPER CO. v. BULDUZZI. 

(Circuit Coure of Appeals, Second Circuit. May 22, lOOG.) 

Xo. 244. 

1. Masteb and Servant— Action foe Injuut of Skrvant— Evidence of Re- 

lation Between Parties. 

Where défendant corporation, desiriiig in the eonduct of its business 
to use a bridge which had broken down, rebuilt such bridge at once 
under an agreement with the town by which they shared the cost, the 
question wliether it did the work merel.v as agent for the town or as 
a principal, so as to render it responsihle as master to an employé on 
the work, held properly submitted to the Jury lu an action by such em- 
ployé to recover for a Personal injury. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, §§ 1004, 1276.] 

2. Same — Act of Fellow Servant — Négligence in Employino Incompétent 

Servant. 

A master is liable for an injury to a servant through an act of a 
fellow servant which was due to his incompetency and unfitness to direct 
dangerous work of which he was jiut in charge, and where the master 
failed to exercise reasonable and proper care In his employaient. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, §§ 334-351.] 

3. Same — Action fob Injury of Servant — Qi:hstions for .Iuey. 

The question of a plaintlff's contributory négligence hcld properly 
submitted to the jury under the évidence, in an action by a servant to 
recover for a Personal injury. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, Il 1089-11.32.] 

4. Same — Instructions. 

The refusai of requested Instructions on the subjeet of assumed risk. 
in an action by a servant against the master to recover for a Personal 
injury, hcld proper, in view of the charge given. 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

See 140 Fed. 95. 
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This cause conies liere uiion wi'it of ovror to i-ovipw a jiulgiueut ot tli& 
Cireuit (!onrt. District of Veniiont iu favor of (UMeiuiaiit in evror wlio w;is 
plaiutiff below. 'l'Iie judsmeut was eiitered U]K)u tlie verdict of a jury, wlio 
fouiid tUe plaintiif eatitled to damages for iiijui'ies su.-taiiied by t)u> ex- 
plosion of a blantiug charge in a stone quarry. A lilast of five holes liad beeu 
arranged to be tired, and tbe maii in charge as foreman uudertool^ to dis- 
charge them. ïlie five caps exploded, but two of the dynamite cartridges 
missed tire; the resuit was that at tliree holes rocks were blo\vn out, while 
at two holes only earth was thrown up. It would scem that to a man ex- 
])erieuced iu blastiiig this would indicate that two of the cartridges had 
fniled to ex])lode. The man in charge, eue Arigbeue, the jjlaiiitiff. and a 
fellow worknian believed that ail had exploded. Thereu])on Arighene direet(>d 
tlie i)]aintiff and anotLer man to drill out one of the holes, which had not 
bi'oken out, but had sim])ly thrown off the dirt, which plaintiff proceeded to 
do. In the process of so drilling out the hole uuexploded dynamite was 
struck by the drill and exploded, severely iujuring the t)laintilï. It was the 
theory of the case that a compétent and careful foreman, seeing that a 
"charge" had only thrown out earth, would h.-ive made a suttlcieiit examina- 
tion to deteriiHue wliether or not there was any unexploded dynamite in 
the hole before setting a man to drill it. 

E. N. Gibson and E. L. Waterman, for plaintiff in error. 
Clarke C. Fitts, for défendant in error. 

Before WALEACE, LACOMBE, and TOWNSEND, Circuit 
Jtidges. 

PER CURIAM. It will net be necessary to review the atithori- 
ties cited on tlie respective briefs ; the fundamental principles of 
law are well-settled, and, in ail essentials, there is no rcal conflict 
as to the facts. 

1. The défendant contends that a verdict in its favor shonld hâve 
been ordered by the court, because défendant was agent for the town 
of Rowe in ail that was done relating to the construction of the abut- 
ment of the bridge for which this stone was being blastcd. i\nd also 
because défendant was organized to manufacture paper, and the busi- 
ness of quarrying stone was beyond the scope of its corporate powers. 
There was évidence, however, showing that a certain bridge had 
broken down, which it was the duty of the town of Rowe to restore. 
The time, however, was unfavorable ; the groiind was frozen and 
covered with ice and snow, and it was a much more expensive job 
to put in the abutment than it would be after the frost should be ont 
of the ground and the days longer. Undcr thèse circumstances the 
selectmen of the town deferred undertaking the work. This was a 
great disadvantage to the défendant as the bridge connected its mill 
with the railroad, and it wished to hâve it replaced at once. There- 
upon with the assent of the selectmen, the défendant procured and 
paid a man named Douglass at $5 a day to take charge of the work, 
bought and turned over to him ail the supplies, raat'erial, and outfit 
necessary, and paid the workmen emploj'ed both in the quarry and at 
the bridge. The selectmen agreed that when the bridge was iinished 
if they could not agrée on the price the town would pay for it, it 
should be left to any responsible parties to say what it should cost; 
and that whatever it cost more to do it at that time than in a more 
favorable time the town would not be responsible for the diflference» 
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The total cost was $3,302, of which the town eventually paid $1,000; 
the balance being paid by défendant and cbari^cd off on its books 
to "extra construction account." In vicw of this testimony wc think 
the court quite propcrly Icft it to tlie jury to détermine whcther in 
fact the défendant did this work for its own convcnience, instructing 
them that if it did so, it niight be hckl as a princi])ak 

2. Défendant excepted to the court's refusai to direct a verdict in 
its favor because ])lairttiff was a fcllow servant of Arighene. who in- 
structed him to drill ont the missed sliot. The difficulty with this 
j^roposition is that it disregards the truc grotmd of négligence which 
the évidence disclosed. Arighene. whcther he were merelv temiio- 
rarily directing the opérations of the other two n.ien, or were a fully 
designated forcman in charge, was undoubtedly, under the fédéral 
authoritics. a fellow servant with the jdaintiff. ^Martin v. A., T. & S. 
F. R. R., im U. S. 309, 17 vSup. Ct. ()03, U L. Ed. 10.-,1. lîut the 
question which the court left to the jury was v.'hether he was a com- 
pétent fellow servant; whether the master had discharged the duty, 
which he undoubtedly owed to the servant, and which he could not 
cscape by leaving the sélection to some one else, of exercising reason- 
able care in employing this man to work with the plaintitï on this 
dangerous job. The court expressly left it to the jury to say whether 
Arighene was a fit man, saying: 

"It lielonfis to au er.ipioycr to liave lit uipu anniud to hiivo ehnrgo. 
rp.'ii--.on!il)ly fit men for tlie iilai'O. * * * W.-is lie a fir man to put iu 
cliiu'se of liaudlins tliis dauijpvous uiatcrial sue!) as dyuainite is. to put it 
iuto lioles and tire it oft'? '\^'as lie supIi a man as a jifurtont uian would 
]mt tliere? Supposini.; you ar(> prudent uieu and you wero t!it>re. would you 
iiavft put tiim in clmrse of tliat Idastinj; and fii'in.i; tUoso lioics to ^nt out 
tliose roelîs? AVould a i)rudent man do that? If lie was fît, that is onc.uïh, 
verdiet for the défendant. becnujJp the cornplaint is that tlioy didn't Uavo a 
fit man. If lie was fit, tliat Is enons,'li ; if lie wasn't yoii wlll look iuto the 
case further." 

No exception was taken to this accurate statement of the obligation 
of the master to be reasonably prudent in selecting compétent work- 
men ; and no request asked for any further instructions on that branch 
of the case. There was testimony tending to show that Donglass put 
Arighene in charge of the work that day before the accident, telling 
him to be care fui and not let any of them get hurt in blasting. Doug- 
lass himself testified that it was nccessary to hâve a foreman in charge 
of such work, and that it rec[uires skill and understanding in drilling 
and blasting with dynamite. And when asked if this man, whom he 
thus put in charge, had any expérience in blasting he rei)':ied: "Not 
that I know of." Upon this proof the jury were warrantée! in find- 
ing that the défendant, and Dougiass to whom it had confïded the duty 
of sélection, did not exercise reasonable prudence in clioosing the 
fellow servant to the risk of harm from whose négligence it exposed 
t!ie plaintiff. 

3. Défendant further excepted to a refusai to direct a verdict on 
the ground of contributory négligence. But the jury had plaintiff's 
Own statement that he heard five explosions, supposée! al! the charges 
had gone off, and did not know it was dangerous to use the drill on 
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a hole that had not thrown up rocks as well as dirt. There was 
conflicting évidence as to the extent of plaintifï's expérience in tliis 
kind of work, and the question of his négligence was undoubtedly one 
for them to pass upon. 

4. Exception was reserved to the court's refusai to charge the fol- 
lowing requests: 

"(7) In attempting to remove the tamping the plaintiff assum^d the risk 
of known and obvions dangers incident to iiis employment, ineluding the 
risk of dangers that could not be detected uor avoided by ordinary care. 

"(8) If the plaintiff was ordered by Arighene to remove the tamping, he 
was not relieved from the risk and responsibility of the danger by this order, 
but assiuned the obvions risk there was in doing the work." 

The court had charged the jury, cautioning them to be careful 
as to this branch of the cause, that plaintiff could not recover if "in 
some way he brought it on himself." That, while at work under Ari- 
ghene he was to do only what a prudent man would do that knew 
what he knew, or what he ought to hâve known from what he had 
observed and seen about this dangerous stuff. That they were to 
see whether it was imprudent for hini to do as Arighene told him ; 
that he wasn't obliged to risk himself in putting in dynamite unless 
he was of a mind to. That plaintiff could not recover if the jury 
could see that by his own imprudence in going on wilh that work, 
in that way, he brought the catastrophe upon himself. And that it 
was for the jury to say whether as a prudent man he ought to bave 
stopped; that if it was imprudent for him to work there in that way, 
there should be a verdict for the défendant. To no part of the charge 
was any exception reserved. Although frequently confused there is 
a différence between "contributory négligence" and "assumption of 
risk," and in some cases the one principle may be controlling though 
the other is absent. But it will be noted that the above-quoted re- 
quests are confined to the transaction immediately preceding the ca- 
tastrophe, viz., the drilling on top of the unexploded cartridge. In 
view of that fact we think the jury were sufficiently instructed and 
that it would hâve tended to confuse their minds had there been an 
effort to impress them with any distinction between contributory nég- 
ligence and assumption of risk which at that stage of the transaction 
were closely interwoven. They were distinctly told that if a prudent 
man, with the knowledge he had, or ought to bave had from what he 
had seen and observed about such dangerous stuff, would bave stopped 
and declined to risk himself, verdict should be for the défendant. 
It would hâve given them no additional principle to apply in testing 
the facts, had they been instructed that plaintiff took the risk of 
known and obvious dangers. An "obvions" danger is one which 
would hâve been seen and observed by a reasonably prudent man. 
Had there been any instruction asked about an assumption of risk 
in going on with the work under Arighene's order, knowing the lat- 
ter to be an incompétent man, a dift'erent question might be presented, 
but no such request was asked, and the record does not seem to indi- 
cate that plaintiff knew enough about such work or about Arighene 
to lead him to suspect that he was incompétent, or that he was as- 
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suniing any risk in going on under his directions. The whole theory 
of the case — a theory which the jury sustained — is that had the act- 
ing foreman been compétent the accident would not hâve happened, 
because a compétent man could hâve told at a glance that the cart- 
ridges in two of the holes had not exploded and of course would not 
hâve set his men to drilHng out dynamite. 
The judgment is affirmed. 



CITY TRUST, SAFE DEPOSIT & STJRETY CO. OF PHILADELPIIIA V. 
UNITED STATES, to Use of BRYANT et al. 

(Circuit Court of Appeals, Second Circuit. May 22, 190G.) 

No. 220. 

1. United States — Bokd of Contkactor fob Public Work — Construction of 

Statdte. 

Act Aug. 13, 1894, c. 280, 28 Stat. 278 [U. S. Comp. St. 1901, p. 2523], 
which requires a contracter for governmeut worlî to give a bond con- 
ditioned that he will promptly make payinent to ail persons supplying 
"labor and materials in the prosecution of the work provided for in 
Kaid contract," is broad enough to include within tlie protection of a 
bond so conditioned one who supplies coiil to the coiitractor which is 
used to operate hoisting or puniping englues employod in the work. 

2. Wkit of Ebeor — Review of Questions of Fact — Effkct of Motion for 

Direction of Verdict. 

Where a party asks the direction of a verdict, and one is directed 
against him, his position Is the saïuo as to ail controverted f acts and ail 
inferable facts as though an adverse verdict had been rendered by the 
jury. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
§§ 3748, 4024.] 

3. United States — Bond or Contractor for Public Work — Liability op 

Surety. 

The surety on a bond given by a partnersliip as government contractor 
for public work, conditioned as required by Act Aug. 13, 1894, c. 280, 
28 Stat. 278 [U. S. Comp. St. 1001, p. 2.-)23], is not released froin liability 
thereon for the claiin of oiio who siippiicd lal)Or or materials in the 
prosecution of the work because of tlie fact tliat other persons were 
associated with the firm as partners in carrying out the contract. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

ïhis cause cornes hère upon writ of error to review a judgment, entered 
upon a verdict directed by the court, in favor of défendant in error who was 
plaintifC below. The action was brought iipon a bond executed by John J. 
O'Brien and John C. Sheehan, copartners in business under the flrm name 
of O'Brien & Sheehan, as principals, and the City Trust, etc.. Company, as 
surety, under Act Cong. Aug. 13, 1804, c. 280, 28 Stat. 278 [U. S. Comp. St. 
1901, p. 2523]. The bond was conditioned for the faithfnl performance of 
a contract of O'Brien & Sheehan with the United States for construction of 
a dry dock at Charlestown, Mass. The condition further provided that the 
contractors should promptly make pa.yments to ail persons supplying labor 
and materials in the prosecution of the work provided for in the aforesnid 
contract. In the prosecution of the work O'Brien & Sheelian associated 
with themscives two other persons, Perkins & McHale, for the purpose of 
carrying out the contract giving them such au interest In the enterprise as 
made them partners ; the firm name remaining unchanged. Bryant, the 
plaintlff for whose beueflt the action was Ijrought, sold and delivered over 
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700 tons of coal at Cliarlestown to tbe flrm, at an agreed price, ail of whieh 
coal was used by the firm in tho locouiotivos. lioistiiis engines, and pumping 
engines owued by said copartniu-sliip and eiuployed by It iu carrying on the 
work provided for in tbe contraet for constructing said dry dot-li. No pay- 
nients were made on account of tliis coal prlor to tbe commencement of the 
action. 

W. R. Conklin, for plaintiff in error. 
H. A. Heyn, for défendants m error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Jiidges. 

LACOMBE, Circuit Judge (after stating the facts). 1. The de- 
fendant trust Company contends that the complaint should hâve been 
dismissed on the ground that coal is not a material suppHed and 
used in the performance of the work, witliin the meaning of the act 
of 1894. Very many authorities are cited, but it will not be necessarv 
to refer particularly to any except such as deal with the fédéral 
statute. As was pointed out in American Surety Company v. Lau- 
renceville Cément Co. (C. C.) 110 Fed. 717, the ordinary mechanic's 
Hen statutes of the différent states are not ail expressed in the same 
language, and few, if any, of theni in as broad terms as is the act 
of 1894. A common form of expression in thèse mechanic's lien 
statutes is : 

"Wlioever perforuis labor or furnishes matcrials in erectiug, altering, or 
repairing a bouse, building, or appurtenauces." 

The fédéral statute provides security to "ail persons supplying 
[the government contractor] labor and materials in the prosecution 
of the work provided for in such contraet." We concur with Judge 
Putnam in the conclusion (expressed in 110 Fed. 719) that: 

"The act of Congress and the bond giveu under it are susceptible of a more 
libéral construclon tlian the lien statutes referred to and tliey should re- 
ceivo it." 

See, to the same effect, U. S. v. National Surety Co., 92 Fed. 549, 
34 C. C. A. 526. 

But no especially libéral construction is required to bring the mate- 
rials supplied in this case within the protection of the act. The labor 
expended by men in whccling barrows of material from the point of 
receipt to the place where it is to be used ; in working hand pumps 
to clear an excavation of water ; in turning the cranks of a hoist- 
ing derrick, so as to raise materials to a proper élévation — ail such 
labor is so manifestly labor in the prosecution of the work that no 
one could hâve the hardihood to contend that it is not within the 
express terms of the statute. If the contractor, whether for purposes 
of economy or of expédition, elects to do this work by the povt'er of 
steam, instead of the power of human muscles, it is difficult to un- 
derstand how it can be logically contended that such power is not 
supplied in the prosecution of the work, or that the cost of the coal 
which produces it should not be equally within the protection of the 
same statute. 

There is nothing in the décisions interpreting the act of 1894 which 
requires the disallowance of such a claim as this. In U. S., for the 
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Use of Sica, v. Kimpland (C. C.) 93 Fed. 403, Sica had furnished 
board and lodging to laborers employed on the work. It was held 
that this was not within the statute. "The contractor's duty," says 
the court, "as a contractor, and as regards the sureties, was to pay 
his laborers their wages, and allow them to buy their board and 
clothing where they would." 

In U. S. V. Hyatt, 92 Fed. 4-12, 34 C. C. A. 445, the court disal- 
lowed the claim of a railroad for freight on materials which it trans- 
ported to the contractor from a point distant 120 miles from the work, 
saying : 

"The labor whieh Congress intentled to protect is evidently Isilioi- usecî 
directly upon the public work, elalnis for which would Vje made by the labor- 
ers primarily against the work, thus iiiipodin;;. i)Ossit)ly, tlie ijrosecutiou of 
the work and hauipering the governnient otllcers. Congress could not hâve 
intended to include in the term 'labor,' as used in this act, the freight 
charges of a railroad on materials carriod by it. The railroad is ahundautly 
protected by its lien on freight, and Congress did not couteuiplate that a 
charge for trausiiortation hy a railroad would be made against the work, 
and certainly not when the carrier was fully secured otherwise." 

In American Surety Co. v. Laurenceville Cément Co. (C. C.) 110 
Fed. 717, the court approved of a gênerai discrimination "between 
labor and materials consumed in the work or in connection there- 
with, and labor and materials made use of in furnishing the so-called 
contractor's plant, and available not only for this, but for other work" ; 
and it allowed for trucking from the regular steamboat landing on 
the island where the work was donc to the précise locality of the work, 
and also for sundry small repairs to the plant, but disallowed the 
cost of fitting out a steam launch, and the construction of dump cars, 
conveyors, etc., which became part of the plant and survived the 
work. 

In U. S. V. Fidelity & Deposit Co., 86 App. Div. 475, 83 N. Y. 
Supp. 752, the court disallowed the cost ($1,800 per month) of a 
steam lighter, with crew, coal, and ail supplies, chartered to trans- 
port lumber and materials from Newport, Fall River, and Providence 
to three différent localities where the contractor was erecting build- 
ings for the government. 

In Standard Oil Co. v. Trust Co., 21 App. D. C. 3G9, the court dis- 
allowed a claim for lubricating oils used in the opération of a dredge. 
The only ground stated for the conclusion is : 

"If the dredge or tools or material of a contractor are not materials in the 
sensé used in the statute, then, for as strong a reason at least, the oil used 
for their préservation cannot he so cousidered." 

The facts are not quite fully stated. If the oil was really used 
for the préservation of the machinery, we would fully concur; but, 
if it was in fact wholly consumed in doing the work which had been 
contracted for, we do not fînd this authority persuasive. In that event 
it would be materials used solely in the actual prosecution of that par- 
ticular work, and not nierely intended to keep a plant, available else- 
where, in good repair. 
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In U. S. V. City Trust, 23 App. D. C. 153, the same court dis- 
allovved a daim for coal furnished for the opération of a dredging 
machine, upon the authority of the case in 21 App. D. C. 369, saying: 

"Both [the oil and the coal] are equally necessary for the opération of 
the machine, and equally outslde of the opération of the statute. Nelther 
one is used or consumed in the performance of the work In the sensé of tha 
law." 

As above explained we think that the coal is as much used and 
consumed in the prosecution of the woric as would be the labor of 
men who might be hired to raise the dredge scoops by turning a 
hand crank, and do not find this opinion persuasive to a différent 
conclusion. 

Several cases hâve been cited by défendant in error, which are re- 
ferred to generally as the "powder cases." It seems unnecessary to 
quote from them, since they are ail under différent statutes from the 
one presented hère, They hold uniformly that dynamite or giant 
powder used in blasting rock and excavating earth, so as to com- 
plète the particular improvement, and which were wholly consumed 
in the performance of the work, are distinguishable from the engine, 
boiler, picks, and shovels, which are part of the permanent plant, and, 
while used in the performance of the work, survive its performance 
and remain the propertv of the owner. Schaghticoke Powder Co. 
V. Greenwich, 183 N. Y. 306, 76 N. E. 153; Giant Powder Co. v. 
Oregon Pac. R. R. Co. (C. C.) 42 Fed. 470, 8 L. R. A. 700; Rapauno 
Co. V. Greenfield R. R., 59 Mo. App. C ; Giant Powder Co. v. Flume 
Co., 78 Cal. 193, 20 Pac. 419; Hercules Powder Co. v. Knoxville R. 
R. (Tenu.) 83 S. W. 354, 67 L. R. A. 487. 

Under a statute of New York, which gave a lien for "ail mate- 
rials used and services rendered in the exécution of such contract," 
the Suprême Court of that state reached the same conclusion as we 
hâve as to coal used in driving the engines for excavating the rock and 
pumping water, saying: 

"The coal used entered Info the exécution of the agrcement and formed a 
part of the value of the work done as much as the labor of the masons or 
of the men who aided In holsting the stones into position to make up the 
wall. The materials need not be a permanent constituent of the structure 
itself, but must be necessarily Incident to the exécution of the agreement, 
to come wlthin the purview of the defendant's contract, and the coal con- 
sumed in earrving on the work is of that character." Zipp v. Fldelity & 
Deposit Co., 73 App. Div. 20, 7G N. Y. Supp. 3SG. 

2. The next assignment of error is that a verdict should hâve been 
directed for the défendant on the ground that the surety company 
was released by some extension of the time of payment without its 
consent or knovidedge. At the close of the trial the court asked 
whether either side wished to go to the jury on any issue, and whether 
either contended that there was any question of fact. The plaintifï 
expressed the opinion that he would rather hâve the verdict of the 
jury as to whether there was an extension or whether the défendant 
Company was injured by any extension. Counsel for the défendant, 
however, insisted that there was no question of fact — only a ques- 
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tion of law — and that he did not want to go to the jury. Inasmuch 
as the court thereupon directed a verdict against him, it must be assum- 
ed, as to "ail controverted facts and ail inferable facts," that his position 
is the same as if an adverse verdict had been rendered by the jury. 
Smith V. Weston, 159 N. Y. 198, 54 N. E. 38. Counsel for plaintiff 
in error does not dispute the correctness of this proposition. 

The évidence rel:'ed upon to make out an extension is most unsat- 
isfactory. The complaint avers that the contract to supply the coal was 
made "in or about the month of February, 1902." Issue was joined 
as to this proposition. When the cause came on for trial, in lieu 
of calling witnesses or ofïering documents, a written stipulation v^^as 
read that in or about the month of February, 1902, plaintiiï agreed 
to and did supply to the contractors, at their spécial instance and 
request, 761.14 tons of coal at the agreed priée and reasonable value 
of $4 per ton. Subsequently a letter was put in évidence from one 
C. P. Anderson (a miner's agent and shipper) to the contractors, 
dated Boston, February 11, 1902, which states: 

"This is to conflrm a sale made you throush Mr. Egglcston, of E. B. Town- 
sencl, of the balance of the earijro of the scliooner lona Tuuiiel, about 775 
tons bituniinous eoal, at $4.00 per sroRs ton, ilelivered alongside your lighter. 
* * « Tjijg çQjjj ^,jjj |jg i3ju,g(j^ you ijy William Bryant of Philadelphia, 
for whom I am acting as agent." 

There is no évidence in the record showing the date at which the 
coal was delivered, but it would seem from the briefs of both sides 
that it is assumed to be February 17th. On April 26th the contrac- 
tors executed a note for part of the purchase priée, payable May 20, 
1902, and on April 25th, executed another note for the balance of 
the same, payable June 20, 1903. It may be noted that thèse dates, 
May 20th and June 20th, are respectively three and four months after 
the date of delivery of the coal, including days of grâce. Nowhere 
in the record is there any direct évidence to show what were the 
terras of the contract as to time of payment, whether cash upon de- 
livery or on some crédit, and if so for how long a time. Either there 
was some express bargain as to this when Anderson and Eggleston 
closed the negotiation for their respective principals in February, 
or else there was some well-known mercantile custom or usage gov- 
erning such kind of coal sales in Boston at that period ; but there is 
no proof of any express bargain, and this court cannot take judicial 
notice of the customs of the coal trade in Boston in 1902. 

Nor, in the absence of direct testimony, is there found in the record 
any indirect évidence which is helpful to a conclusion. On February 
24th Bryant writes to the contractors ofïering a discount on the bill, 
"so that we may receive settlement within the next few days," which 
would seem to indicate that the terms were not "cash on delivery." 
On the other hand, Bryant, writing to the contractors under date of 
April 3d, refers to the account as "overdue." The contractors, writ- 
ing to Bryant on April 26th, state that their understanding was that 
part was to come due on May 20th and the balance one month later. 
In an interview between Bryant and McHale (April 25th) the latter 
says that he told Bryant "the coal had been originally sold on three 
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and four months' time." There is nothing to show any admission as 
to the time of pavincnt which may take the place of direct testimony 
as to the terms of the original agreemeiit in that regard. Since it 
cannot be determincd when the coal was to be paid for under the con- 
tract of purchasc, it cannot be hcld that the taking of the notes 
operated to extend the time of payment. It is not necessary, thcre- 
fore, to discuss the question, whether in view of the décision of the 
Suprême Court in U. S. Fidelity, etc., Co. v. Brick Co., 191 U. S. 
41{), 24 Sup. Ct. 142, 48 L. Ed. 242, an extension of time of payment 
will operate to relieve the obligors upon a bond given under tins 
statiite. 

3. We find no merit in the contention that the surety company 
is not liable for coal sold to O'Brien, Sheehan, Perkins, and Haie, 
because the obligation of the bond covered irayments by the firm of 
O'Brien & Sheehan to persons supplyiiig labor and materials in the 
prosecution of the work provided for in the contract with the gov- 
ernmcnt. "The practical effect of the statute is to confer a spécial 
lien in favor of such persons, and to substitute this bond in the place 
of the public building upon which that lien is charged. The bond is 
not, thercfore, to be considered as if a spécial private ofifer of guar- 
anty by the sureties to particnlar persons from wliom their principal 
may solicit crédit in the procurenient of labor and materials, but as 
the performance of a précèdent statutory condition of his contract, 
intended for the benefit of ail persons whorasoever that, relying upon 
the provisions of the statute, shall hâve supjjlied him labor and mate- 
rial in its performance." Marble Co. v. Burgdorf, 13 App. D. C. 50G, 
519. 

The conclusion we bave reached as to the contention that there 
was an extension of time of payment renders it unnecessary to dis- 
cuss some exceptions as to testimony elicited touching the financial 
condition of the contractors subséquent to date of sale. 

The judgment is affirmed. 



In re NBASMIÏH. 

(Circuit Court of x^ppeïils, Sixtli Circuit. July 10, 190G.) 

No. 1,541. 

1. Bankrui'tcy — Issue or Insot.venct — .Tuky Tiîtat, — Review. 

A trial by .l'ury of tlie is.suos of fact raisod on an involuntary bank- 
ruptcy pétition anthorisiod by Banlir. Act .Jnly 1, 1S98, c. 'Al, § 19a, 
30 Stat. 551 [U. S. Comp. St. 1901. p. :5429|. is a trial .-U'cording to tli(> 
ordinar.y coursée of a common-law .iury ti'ial, and if error is connnitted 
it can only l)o rcviewcd on au application for a uew trial or ou a writ 
of error, and not by appeal. 

[Ed. Note. — For cases iu point, see vol. G, Cent. Dig. Bankruptcy, § 
915. 

Api)eal and review in bankruptcy cases, see note to In re Eggert, 
43 G. C. A. 9.J 

2. Sa.me — Issues — Paktnersiiip — Membership. 

On an involuutary l)ankrui>tey j)etition agniust tbe menibers of au 
iusoh'eut partnersliip, tUe question wlietber one of the alleged partners 
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wns in fact a moniber of tlie lirin Is iii)t ji (lupstiou ^v',lu■ll t-'innhl bc 
subinitted to a Jury autliorized to try issues of iact iii kucîi iH'ijccc.Vir.sï^. 
liy lîaiikr. Act .Iiily 1, 1S9S, c. 54l', § 30a, :;o Stat. 551 [U. S. Coiiii). 
St. 1901, p. 3429]. 

3. SaME. — RiGHT TO Jl'RY TkIAL — WaIVER. 

Failure of an alloged involuntary bankvupt to formally apply for a 
jury in vvriting at or before tlie tinn» wbeii an answor was roquired, 
as provided t)y H.-inla-. Aft July 1, l.'^nS. o. 541. i lOn, .'JO Stat. 551 [U. 
S. Conip. St. 1001, p. 3429], operated as a waiver of her statutory 
rig))t to a trial by jury. 

[Ed. Note. — For cases in point, see vol. G, Cent. Dig. Bankruptcy, 
§ 140.] 

4. Same — Issues — Subiussion to Juky — Advisory Verdict. 

ïlie snbniission of issues of fact to a jiu'y in an involuntary bankruptcy 
procetHling, indepcndent of Baiikr. Act .Tuly 1. 1808. c. 541, § 10a, 30 
Stat. 551 [U. S. Conip. St. 1001, p. 3429], is v.iihin the discrétion of tbo 
judge of the bankruptcy court, and the verdict returned is \vliolly ad- 
visory. 

[Ed. Note. — For cases in point, see vol. G, Cent. Dig. Bankruptcy, 
§ 140.] 

5. Same — Appeal — Exceptions, Biles of. 

Wliere issues in a bankrui)tcy pi'ococding ViCre sul)n!iited to a .jury 
independent of Bankr. Aet .July 1, 1898. c. 541, § 10a, :!0 Stat. 551 fl'. S. 
Comp. St. 1901, p. 3420], the verdict beiiig nierely advisory, a bill of 
exceptions was of no value, excei)t on motion for a new trial. 

[Ed. Note. — For cases in point, see \o\. G, Cent. Dig. lîankrnptcy, 
§ 918.] 

0. Same — Appeal. 

An appeal from a judgnu^nt adjudicating appellant an involuntary 
bankrupt is on "appeal as in ei|uitv <-ases," as jirovided 1)V Ba.nkr. Act 
July 1, 1898, c. 541, § 25, .30 .Stat. 553 [U. S. (>Hup. St. 1901, p. 3432]. 

7. Same — Appeal — Scope — Feigned Issues — Eiuîoiis. 

An appeal from an adjudication in iuvohmtary bankruptcy, as in 
equity cases, brings up tbe wliole case, and cannot be niade to tui'ii on 
errors in rulings made on the trial of a feigned issue. 

[Ed. Note. — For cases in point, see vol. G, Cent. Dig. Bankrnjjtcy, § 
929.] 

8. Paetnership — Memp.ership in Firm — Evidence. 

Whei'e a person had signed articles of co))artnership, acoejjted the 
issue of .shares transférable by consent of tlio coir.pany, and i)arti(;ipatod 
in profits, she was lial)le as a partner as to tîiird j)ersons. 

[Ed. Note. — For cases lu poie.t, see vol. 38. Cent. Dig. Partnership, 
§§ 30, 35.] 

Appeal from the District Court of the United States for the West- 
ern District of Michigan, in Bankruptcy. 

Upon an involuntary pétition flled against lier and a number of others, 
alleged to be copartners under the firm name of "Vicksburg Excdiange Bank, 
Neasmith. Bair, Page & Co.." Mrs. Eva A. XeasndtJi was adjudged a l)anlirn!it. 
From this adjudication she bas appenled and assigiied error. Each of tiio 
défendants, other than appellant, tiled answers denying the cssential aver- 
meuts of the pétition, including solvency of tbe alleged cor])oration and of 
the alleged copartners iudividually, as w<41 as an.y act of haida-u])tcy by the 
said copartnership. or of the individual dei'eiulants. Each of the défendants, 
otlier than appellant, called for a jury to try such issues as were friable by 
a jury under section 19a of tbe l)ankrupt act (Act July 1. 1808. c. 541. 
30 Stat. 551 [U. S. Comp. St. 1001, ]>. 3429]). 4'he appellant, Mrs. Eva A. 
Neasmith. filed a separate answer, iu which she denied her iusolvency, or 
147 F.— 11 
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that she had committted any act of bankruptcy, and denied that she haa 
been a meniber of the banking copartnersbip. Sbe did not, however, demand 
a jury, as had the other défendants, though they, too, had denied member- 
sbip in the said flrm. Ail of the défendants entered into certain stipula- 
tions as to facts. Among the admissions so made was this : that the said 
copaj-tnershlp, however composed, was Jn fact insolvent at date of filing of 
the pétition, and that it had conimitted the acts of bankruptcy alleged. As 
noue of the défendants hâve appealed except Mrs. Neasmith, the transcript 
bas been limited to such parts of the proceediugs below and to so miieh of 
the évidence as bears upon the judgment affecting her. The stipulation 
referred to left open no questions afCecting tlie api>ellant, except that of her 
membership in the alleged banking copartnersbip and her solvency, The 
record shows that a jury was sworn ; that they heai'd testimony ; that so 
far as appellant is concerned the court told the jury to say speoiflcally 
wliether on June 23, 1905. Mrs. Eva A. Neasmith was a member of the 
alleged banking copartnership, and, if she was, to say wbether she was 
insolvent when the pétition was filed. To both questions the jury answered 
in the affirmative. The testimony so far as it affects appellant, the rulings 
uix)n questions of évidence made upon the jury trial, the charge of the court 
and exceptions reserved, the proceedings upon a motion for a now trial, 
including certain affldavits, bave ail been made a part of this transcript by 
stipulation of counsel. 

A. J. Mills, for appellant. 
Dallas Bondeman, for appellecs. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

After making the foregoing statement, LURTON, Circuit Judge, 
delivered the opinion of the court. 

Under section 19a of the bankrupt act of 1898 appellant had a right 
to demand a jury for the trial of the question of her insolvency, as 
well as the question of any act, of bankruptcy alleged. But she 
did not file a written application for a jury trial within the time 
for the filing of her answer, nor at any other time. That she 
iîled one stipulation in respect to certain facts which recites that it 
was to be used before the jury is true; and it is also true that she 
does not appear to hâve objected to the calling of a jury, or to the 
submission of either of the issues made by her answer to the jury. 
That she endeavored to hâve the judge instruct the jury to find the 
question of her membership in the alleged banking copartnership in 
her favor is true. But this request for an instruction in her favor 
was not because the questions were not such as might go to a jury, 
under section 19a, nor because she had not applied for a jury, 
but, because she was of opinion that there was no confîict in the 
facts which bore upon the issues made by her answer. In every way 
that she could, except by a spécifie application, she seems to hâve es- 
sented to the submission, not only of the issues properly for a jury 
under section 19a, but of the question of her membership in the firm 
styled "Vicksburg Exchange Bank," etc. 

A trial by a jury under section 19a is a trial according to the or- 
dinary course of a common-law jury trial, and if error is committed 
it can only be remedied by a new trial, or reversed by this court upon 
a writ of error as from the judgment of a common-law court. In 
Elliott V. Toeppner, 187 U. vS. 327, 334, 23 Sup. Ct. 133, 47 E. Ed. 
300, it was expressly decided that facts determined by a jury under 
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section 19a could not be examinée! by an appeal, as in equity cases, but 
only upon a writ of error, and according- to the rules of the common law. 
It follows, tlierefore, that so far as errors hâve been assigned upon in- 
structions given or refused, we are without jurisdiction under an 
appeal such as this. Bower v. Holzwortli (C. C. A.) 138 Ked. 28. 
But appellants say that the verdict of the jury must be regarded as 
purely advisory, inasmuch as the failure of the appellant to apply for 
a jury within the time when her answer might be filed was a waiver 
of the right to a jury at ail, and that for this reason the jury should 
be regarded as one called by the judge for his own assistance. 

Again, it is said that the question as to whether Mrs. Neasmith 
was a member of the copartnership in question was not a question 
which should go to the jury under section 19a. Considered apart, 
this is true. But the question of solvency or insolvency hinged only 
upon her membership in that firm. This was conceded below and is 
conceded by stipulation hère. The question of solvency or insolvency 
involved the amount of appellant's liabilities, as well as the amount of 
her assets, and the question of liability turned upon the question of 
her being a copartner in the alleged banking iîrm. That her answer 
and the issues submitted to the jury by the court split the question 
of solvency into two parts, the first being her membership in the co- 
partnership, does not make that issue one distinct from the larger 
question of solvency. 

But did the failure of appellant to formally apply for a jury in 
writing at or before the time when an answer was required operate 
as a waiver of the statutory right to a jury conferred by section 19a? 
We are inclined to hold that such was the efïect of her failure to 
apply for a jury in the manner and within the time prescribed by that 
provision of the bankrupt act. The case of Oil Well Supply Co. v. 
Hall, 128 Fed. 875, 63 C. C. A. 343, decided by the Court of Appeals 
for the Fourth Circuit, is very clearly in point. If the case was not one 
submitted to the jury under the provisions of section 19a, the verdict 
vi'ould be wholly advisory, as in the case of a jury called to the as- 
sistance of the chancellor in a court of equity. Such a practice is 
not prohibited by any provision of the bankrupt act, and is quite in 
harmony with the équitable character of the proceedings in a bank- 
rupt court. The submission of issues of fact to a jury was deenied 
within the discrétion of the bankrupt judge under the act of 1867. 
See the observations of Justice Woods in Barton v. Barbour, 104 
U. S. 126, 137, 26 L. Ed. 672. So far as the question has been 
considered under the présent law the practice has been approved. 
Loveland on Bankruptcv (2d Ed.) p. 231; In re Rude (D. C.) 101 
Fed. 805; Morss v. Franklin Coal Co. (D. C.) 125 Fed. 998; Oil 
Well Supply Co. v. Hall, 128 Fed. 875, 63 C. C. A. 343. Treating 
the submission of the issues under Mrs. Neasmith's answer as a discre- 
tionary submission, the verdict was not obligatory, but advisory only. 
A bill of exceptions upon such a trial is out of place, and, if taken, 
is of no value, except upon a motion for a new trial made to the 
court below. Johnson v. Harmon, 94 U. S. 371, 24 L. Ed. 271 : 
Watt v. Starke, 101 U. S. 247, 25 E. Ed. 826 ; Wilson v. Riddle, 123 
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U. S. .G08, 8 Sup. Ct. S.'ÎS, 31 L. Ed. 280; Oil Wcll Supply Co. v. 
Hall, 128 Fed. 875, 63 C. C. A. 343. 

The appeal hère is on "an appeal as in equity cases," under sec- 
tion 35 of the bankrupt act (30 Stat. 553 [U. S. Comp. St. 1901, p. 
3432] ), from a judgment adjudicating the appellant a bankrupt. Such 
an appeal brings up the whole case and cannot be made to tnrn upon 
errors in rulings made upon the trial of a feigned issue. The court 
might, in its discrétion, hâve granted a new trial ; but, as it did not, 
we niust assume that it was satisfied to décide the case the same way 
upon the whole of the évidence, giving to the conclusions of the jury 
only such weight as under ail the circumstances, and its own view of 
the testimony in the case, it should hâve. An appeal from a decrce 
based in whole or in part upon such a verdict, must be decided in 
the same way ; and in the case of Johnson v. Harmon, where the only 
errors assigned were upon the rulings and charge of the court on 
the trial of the feigned issue, the decree was aftirnied without any 
further investigation of the merits of the case. 

Upon the question of fact submitted to the jury as to whether or 
not Mrs. Neasmith was a member of the copartnership styled "Vicks- 
burg Exchange Bank, Neasmith, Bair, Page & Co.," we see no 
sufficient reason for disagreeing with the conclusions of the jury and 
of the trial judge. The copartnership was a somewhat peculiar one, 
savoring much of a joint-stock company. Shares of stock of the 
par value of $100 were issued to each of the copartners to the extent 
of their contribution to the capital. Thèse shares were transférable 
by consent of the members, and the transférée thereby took the jjlace 
of his assignée in the business. The original Neasmith of the copart- 
nership was James M. When lie died, four shares of his stock were 
assigned to a granddaughter, Maude Neasmith, as next of kin. Mavtde 
was a minor, and her mother, the appellant, Mrs. Eva A. Neasmith, 
was her guardian. The certificate was issued in the name of Maude, 
but was receipted for by the guardian. Mrs. Neasmith, as guardian, 
undertook to become a copartner as guardian, and, she, together with 
other heirs and représentatives of the deceased member, James M. 
Neasmith, joined in a clause added to the original partnership articles, 
by which it was recited that they "subscribed the articles of associa- 
tion and thereby became copartners in the Vicksburg Exchange Bank, 
etc." Subsequently Maude died. Her mother became her adniinis- 
tratrix. Upon settlement of the estate and the distribution of the as- 
sets, Mrs. Neasmith received this certificate of stock as next of kin 
of her daughter Maude, and receipted for same September 17, 1903. 
The certificate was never transferred to her upon the books of the 
company, nor did Mrs. Neasmith ever sign the partnership articles. 
There was évidence that after she took this certificate she received 
seyeral dividends. The question of tvhether she became a partner 
was thus put to the jury by the court, which, after disposing of the 
case as it affected certain other of the défendants who were contesting 
the pétition, said: 

"This leavos tlie one question wliicU lias been argued by connsel before 
you, aud tbat is wbetber Eva Neusuiitli, who was the motber ot Maude Nea- 
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smith, a child of a son of James M. Neasmith, beeame a partner by the 
réception of thoKe dividends and taking this stock. Now, slie signed tliis 
agreement of Aiivil 2, 1897, whicli I hâve said niade tlie otliers partners, tluey 
having signed it, and becanio partners and took the iutorest in this bank 
of their deeeased father ; and, tliey having takon it, they t)ecanie partners in 
the enterprise, and she, at tlie time ail the others signed the agreement, 
signed it also as the guardian of Mande Neasmith. Now, slie was not ablc 
to make Mande Xeasmith a partner in that enterprise, and afterwards the 
interest that Mande Xeasmith had in that enterprise descended to her, and 
after that .you are to détermine wliether she accopted this stock and accepted 
thèse dividends, knowing that they were dividends. from this partnership, 
and understanding that she was taking the place that she attempted to put 
Mande Xeasmith in when she signed tliese articles, thèse supplomental ar- 
ticles of partnership. If she did, thon she is a i)artner. and you will answer 
the question 'Yes.' If she did not, if she took tlieso dividends without any 
intention or knowledge of receiving them from tliis partnership as profits 
and her share of the profits of that partnership. then your answer will be 
'Xo.' " 

It may, for the purpose of this case, be concédée! that appellant 
could not involve her v/ard's estate in a copartnership. But quite an- 
other question is presented when we inquire whether she did not in- 
volve herself in the enterprise, having failed for want of power to 
involve a minor ward. See 11 A. & E. Encycl. of L. (2d Ed.) p. 
974, and cases cited. Without putting the case upon this ground, 
the circumstance of receiving profits from the copartnership, know- 
ing as she did the character of the company as a copartnership, know- 
ing that she had signed as guardian the copartnership articles, vi'ith 
the express purpose of thereby, as guardian. becoming a copartner, is 
quite enough to fix the liabilit}^ as a partner, in the absence of some 
contract by which she was to hâve a share of the profits upon some 
other considération, such as services, property, etc. That participation 
in the profits of a copartnership is strong évidence of a partnership, 
and that it is sufficient, as to third persons, unless explained by cir- 
cumstances shovving a différent relation, is well settied. Fechteler v. 
Palm Bros. & Co., 133 Fed. 463. 66 C. C. A. 336; Meehan v. Valen- 
tine, 145 U. S. 611, 619, 12 Sup. Ct. l»r->, 36 L. Ed. S3.5. ît is 
difficult to conceive any ground upon which Mrs. Neasmith was paid 
a share of the profits of the business after the death of Maude, un- 
less it was upon the ground that she was a partner. 

The issuance of shares transférable bv consent of the company 
might hâve misled a stranger into the idea tliat the business was in- 
corporated, and furnish évidence upon the question of her intent. But 
appellant must be taken to bave known the facts. She had signed 
articles of copartnership, and doubtless supposed she was a partner, 
as guardian, during Maude's life, and when she succeeded to Maude's 
interest that she had become a partner in her own right. This was 
the view the jury took and their conclusion is justly entitled to con- 
sidération. It was also the view adopted by the District Judge. Al- 
though the liability occurred by the assumption of the rights of a 
partner is out of proportion to the interest she had, it afifords no 
reason for escaping the conséquences of the relation. 

The other objections seem to hâve no merit, and the judgment mtist 
be affirmed. 
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HOLBROOK, CABOT & ROLLTNS CORP. v. TERKINS. 

(Circuit Court of Appeals, First Circuit. July 27, 1000.) 

No. 620. 

1. Négligence — Defective Peemisbs — Persons Lmble — Corpobations — Or- 

gankation. 

Défendant contracted to construct a dam, canal, and power houso 
for a traction Company and tlien Immediately organized a construc- 
tion corporation witliout capital to wliich défendant sublet tlie cou- 
tract, tbe construction company agreeing to furnish ail the materlal. 
provide for the safety of employés and rent the macliinery, apparatus, 
tools, and appliauces from défendant at a nominal rental, and to receive 
as compensation the actual cost of the work and niaterials and one- 
half of 1 per cent, in addition. The oUicers of de.endant tind of the con- 
struction company were the same and one of defeudant's offlcers tes- 
tifled that tUe construction company was organized for the sole purpose 
of avoiding attachmonts, etc. lïeld, in au action against défendant for 
injuries to a third person by tho négligent placing of a derricli guy roi)e, 
that it was not error to charge that if the, ovganization of the construction 
company and the subletting of the contract to the construction company 
were not in good faith, but fictitious to relieve défendant of the consé- 
quences of the caireless prosecution of the work, défendant was re- 
sponsible for plaintiff's injuries. 

2. Same — Notice of Dkfects. 

Where défendant, after obtaiuing a construction contract. organized 
a corporation without capital to which the contract was sublet, the 
latter agreeing to furnish ail the materials and perform the work, 
but such contract was not complied with, and défendants, in faet, pur- 
chased the materials, and caused them to be delivered oh a siding under 
the control of its superintendent who was also the superiutendent of 
the subcontracting corporation, défendant was liable for the latter's 
négligence in erecting a derrick guy rope over the siding, though the 
contract with the construction company was not fictitious. 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

Oliver E. Branch (Oliver W. Branch, on the brief), for plaintifE in 
error. 

Robert L. Manning (Burnham, Brown, Jones & Warren, on the 
brief), for défendant in error. 

Before COET and EOWELE, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. Arthur W. Perkins, a brakeman em- 
ployed by the Boston & Maine Railroad Company, was swept from the 
top of a moving car by the guy rope of a derrick. The guy rope was 
stretched at a dangerous heiglit across a private sidetrack used for the 
delivery of materials and machinery for the construction of a dam near 
Garvin's Falls, N. H. The Holbrook, Cabot & RoUins Corporation 
defended bis action for négligence, on the ground that the plaintifif 
had sued the wrong party, and contended that the work and premises 
were controUcd by the Atlantic Construction Company, a distinct cor- 
poration. 
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The défendant introduced in évidence what purported to be a con- 
struction contract between the copartnership of Holbrook, Cabot & 
RoUins on the one part, and the Atlantic Construction Company, in- 
corporated under the laws of Maine, on the other part. The agree- 
ment recited that the fîrm had, by contract with the Manchester Trac- 
tion, Light & Power Company, of Manchester, N. H., undertaken 
the construction of a dam, canal, powcr house, etc. It also recited 
that : 

"The firm desires to engage the corporation to do the worlc and supply the 
uiaterials called for by the said contract and the corporation desires to 
undertalse the same upon terms hereof." 

It was agreed that: 

"ïhe corporation shall, at its own proper eost and expense, well and 
truly funiish ail labor and materials and do ail things required to com- 
l)lcte and perform the worls; cailed for in the contract. * * * And whiie 
engaged thorein the corporation shall hâve the entire control, manage- 
me]it and direction of the work and of the employés and persons engaged 
tlioreon and shall do whatever is necessary to guard properly the safety 
of such employés and ail persons engaged in and about the promises and 
ail others to whom the firm or corporation may owe such a duty, and the 
flrm is hereby wholly discharged from ail duties and liabilities in respect 
of the foregoing." 

The firm was to furnish and lease to the corporation ail machinery, 
apparatus, tools, and appliances necessary; the corporation to pay 
as a rental therefor the sum of $100 each month, and, upon the ter- 
mination of the agreement, a further sum equal to the diflference be- 
tween the présent value of said machinery, apparatus, tools, and ap- 
pliances, and the market value. The corporation was to employ ail 
workmen, laborers, and employés. As compensation for the exé- 
cution of the work and the furnishing of said materials, the firm was 
to pay the corporation a sum equal to the actual cost of said work 
and materials, and one-half of one per cent, of such cost in addition. 

The learned judge, in submitting the case to the jury, used the fol- 
lowing language: 

"I am going to submit to you this question : Whether this subletting 
or subcontracting was a substantial bona fide transaction in a reasonable 
prosecution of the worlc, or whether it was fictitious, and done for the pur- 
pose of avoiding the ordinary administration of justice and in bad faith. If 
you sliould flnd that this was merely a thing on paper, without any busi- 
ness, any praetical business substance behind it aside from the fact of 
avoiding the légal conséquences whicb would resuit from the ordinary ad- 
ministration of the laws of New Hampshire, then It is not a transaction 
that would relieve them from liability. 

"In other words, if they were substantially — if tbe Atlantic Company 
were substantially the same party in interest, if substantially the same men 
and the same capital was behind it, and this subeontraet, second contract, 
was drawn up ijetween practically tlie same men, representing the same 
interests, for the sole purpose of avoiding the conséquences which might 
resuit, tbe serious conséquences whicli might resuit in the prosecution of 
the worlc, and to relieve them from légal liability, then it is a matter which 
you are not bound to regard, and especially it would be so if tbe same 
îuen were left in praetical control and management of the enterprise. 

"In other words, was this transaction flctitious for the purpose of reliev- 
ing the original corporation who was behind the enterprise from the légal 
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coiisoqiieTieos of a cnveless prosecution of tlie work? If it was, you are <^n- 
titU'd — you iiro at libcity to disreg.-ird it eutirely and to procecd to inqv.ire 
iiito tbe question as to wlietlier there was carelessness wliich cansed làu 
injury to tlie plaintiff. 

"If you find that tlùs is a matter of fiction under tlie views wliich I havo 
suggested, then whatover was doue in tlie name of the — if it was in the 
mère name of the Atlantic Company — whatever was done in tlie name of 
the Atlantic Uoini)any was really done by the Holbrook, Cabot & KoUins 
Corporation. 

"On the other hand, If you should find it was a bona fide transaction 
siniply for prudential business puri)oses, and so in good faith, and that tliis 
thhig weut out of the control in a sul)Stantial way. went ont of the con- 
trol of the Holbrook, Cabot & Hollins Corporation, and went into the hauds 
of the Atlantic Corporation, then tlie suit is against tlio wroiig party." 

The plaintiff in error concèdes that if there had been any évidence 
which rendered doiibtful the exécution of the contract, or the fact 
tliat the acttial performance of the worl< was turned over to the At- 
lantic Construction Company, this question would hâve been for tbe 
jury. 

We are of the opinion that there was very strong' évidence tending 
to sliow that the so-called contract witli the construction company 
was a mère prêteuse ; that the parties thereto did not comply with, but, 
on the contrary, violated its tenus ; that there was no actual and bona 
fide contract; and tliat tlie exécution of tlie document was a mère 
pièce of circumvention, devised to avoid légal liability for accidents 
and the attachment of property in tort actions. The testimony of 
Mr. Rollins was commendably frank, and most explicit, to the effect 
that the Atlantic Construction Company was organized for the sole 
purpose of avoiding attachments, and that it was without capital. It 
had the same superintendent as the plaintiff in error, and was com- 
posed substantially of the same individuals who composed the firm 
of Holbrook, Cabot & Rollins, which firm subsequently was incorpo- 
rated under the name of Holbrook, Cabot & Rollins Corporation. 

The plaintiff in error cites many décisions to the effect that corpo- 
rations are distinct entities, even wdien comjiosed of the same indi- 
viduals ; that they may contract with each other, etc., and argues as 
foUows : 

"To allow an inquiry into the personnel of tbe two corporations in this 
case dénies absolutcly to Messrs. Holbrook, (^abot, Rollins, l'atten and 
Stor.y tho right couferred upou tlioui by the laws of Maine of making con- 
tracts, of suhig and being sued, under the artilicial forui and name of the 
Atlantic Construction Company. It is hard to imagine a clearer case of 
contradicting a fiction so as to defeat the end for wliich it was invented.. 
The sovereign acts of tbe Législature of Jlaine in creathig this corporation 
are to be nuilified by a flnding of the .lury tiiat tbe same men hâve formed 
two corporations, as tbey liad a perfect right to do. There will be an end 
at once of ail tbe riglits, powers, jirivileges and liniited lirJjility of corpora- 
tions, if it is open to an eutire stranger to tlio coriior.atiou to coiitradict 
the fiction of law by virtue of which it exists, nullily tlie authority under 
and by which it is creatcd, and assert that its ad s are t!ie .'icts of tho indi- 
viduals composing it, or, worse still, the acts of auotber eor])oration com- 
jwsed of the same ineii. * * * ^y^ subiuit that there is notbiPig illeg,->I 
in attem])tiug to carry on a business in snch a way as to be free from légal 
lial)ility for accidents h.-ippening in the course of that business. That is very 
oftcu tlie sole object in view iu forming a corporation rallier tliaii a part- 
nei'ship ; yet who would contend for a minute tliat one in.iured by the sorv- 
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ants of snch coriioration eould fome into court and hold tho Ktockholders 
pevsonally liablc for tJie tort, Ix'c.-uise tlieir sole objcct in forming the cor- 
jm-ation was to escape iwa'Sonal liability for such accidents? * * • 

"The uncontradictod tentiniony oï Mr. Rollins was tliat tlie oljjects in 
fonidug tlie Atlantic Construction Company weve (1) to avoid individual 
liability as partners; (2) to prevent tbo tyiiig np of tbo firm's assets by 
attaebmonts. 'ilie contract was. of course, tlie nocossary moans for attain- 
ing tbese olijects. and tliey must bave bpeii tbe objects of tbe coutract. 
Botb tbese objects were perfectly legitimatc," etc. 

We are of the opinion that this argument is clearly unsound. As- 
suming tlie valicl création of the Atlantic Construction Company as 
a distinct corporation, assuming tlie regularity in point of form of 
the exécution of a document which purportcd to be a contract bc- 
tween two corporations, there was still open the question whethcr 
there was in fact, as distinguished from mère form, a contract — 
whether there were in fact, as distinguished from form, two distinct 
parties making an agreement itpon rnutual considérations. When 
circumvention is resorted to b\' the use of légal documents, it is vtsual 
to compiy strictly with légal forms, and to prépare documents that 
are technically unexceptionable ; but the courts are not bound by 
mère forms, and look through forms to the substance. 

In United States v. Milwaukee Refrigerator Transit Co. (C. C.) 
142 Fed. 247, 2.55, it was said : 

"If any gênerai nile can be laid down, in the présent state of authority, 
It is that a corporation will be looked upon as a légal entity as a gênerai 
rulo, and until sufilcient roason to the contrar.v aj)i)f'ars; but, when the no- 
tion of légal entity is used to defeat public coiivenienee, justify wrong, 
protect fraud, or défend crime, the hnv will regard the corjjoration as an as- 
sociation of persons. This much may be expressed without aT)proving the 
tlieory that the légal entity is a fiction, or a mère mental création, or that 
tho idea of invisibilit,y or intangibility is a sophism. A corporation, as ex- 
pressive of légal riglits aud powors, is no more fictitious or intangible than 
a nian's right to bis own liome or bis own liborty. 

"Applying the rule bere laid down to the circunistances shown to sur- 
round the brewing company and transit eoinpany, can it be doubted that 
there really is, in substance and effect, an identity of interest, or that the 
brewing company, considered as an association of individuals, really owns 
and fully coutrols the transit company? * * * Moreover, it clearly ap- 
l)ears that the shipijcr practically controls the transit conipan.y, and I think 
this shows a sufïicient identity of interest among the sbareholders of both 
in thèse repayments to make them rebates, if paid aud roceived wlth un- 
lawful intent." 

It is quite true that individuals are permitted to form corporations 
for the purpose of conducting business with a limited individual re- 
sponsibility. It is not true that individuals are permitted to form cor- 
porations solely for the purpose of avoiding ordinary légal liabili- 
ties. Incorporation is permitted in furtherance of business enter- 
prises ; but a franchise is not granted for the sole purpose of destroy-^ 
ing légal accountability. If the Holbrook, Cabot & Rollins Corpora- 
tion had put out of its hands ail of its property merely in order to 
avoid légal liability for torts which it might commit in the course 
of its opérations, we think there can be no question that such a con- 
veyance would be void. We see no substantial différence in the ar- 
rangement made in this case. Instead of putting its property out of 
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the hands of the Holbrook, Cabot & Rollins Corporation, the persons 
associated in that corporation attempted to put eut of its hands thç 
work authorized by its franchise, and for which the corporation was 
created, and thus, by an artificial division of its work and property, 
secure for the joint opérations of the two corporations an immunity 
which could not be secured for the principal corporation. The im- 
munity from attachment accruing to the Atlantic Construction Com- 
pany is to be due to the fact that it will hâve no attachable assets. 
The immunity of the Holbrook, Cabot & Rollins Corporation is to be 
due to the fact that it will put ail of its contracts into other hands. 
This arrangement between the Atlantic Construction Company and the 
Holbrook, Cabot & Rollins Corporation was merely a pièce of cir- 
cumvention which may be regarded either as a nullity, or as making 
the Atlantic Construction Company the agent, or alter ego, for whose 
acts the défendant, as true principal, is liable. James McNeil & Bro. 
Co. V. Crucible Steel Co. of America (Pa.) 56 Atl. 1067; West Chi- 
cago St. R. Co. V. Morrison, Adams & Allen Co. (111.) 43 N. E. 393, 
396 ; Economie Fuel Cas Co. v. Myers, 168 111. 139, 48 N. E. 66. 

Were it necessary to go beyond the évidence that the Atlantic Con- 
struction Company was created solely for the purpose of avoiding 
légal liability, and if there were any évidence tending to show bona 
fide reasons for the création of the Atlantic Construction Company, 
even then we think the jury might well hâve found that there was no 
existing contract between the two corporations which was in fact 
treated or regarded as actually in force. By the terms of the contract 
the Atlantic Construction Company was to supply the materials. It 
clearly appears upon this record that it never did supply the materials, 
or go through the form of doing so ; but, on the contrary, that ail the 
materials were shipped in the name of the Holbrook, Cabot & Rollins 
Corporation, and were received by that company on the premises. 

We find nothing in the instructions of the learned judge, above 
quoted, which was erroneous. The only doubt that arises is whether 
the instructions were not too favorable to the plaintifï in error, and 
whether the undisputed facts would not hâve justiiîed an instruction 
that the Holbrook, Cabot & Rollins Corporation, and not the Atlantic 
Construction Company, was conducting the work. 

A second question arises under alternative instructions of the 
learned judge. The jury were instructed that, even if the construc- 
tion contract were a bona fîde contract, the side track did not pass to 
the control of the Atlantic Construction Company under the language, 
the firm "hereby leases to the Corporation ail machinery, apparatus, 
tools, and appliances necessary to be used in or about the said work." 
The évidence is clear that the Holbrook, Cabot & Rollins Corpora- 
tion was receiving the materials over this track; that its superintend- 
ent was also the superintendent of the Atlantic Construction Com- 
pany; and, therefore, that the défendant had the same knowledge 
of the négligent condition of the wire rope that the Atlantic Construc- 
tion Company had. As it appeared in évidence that the materials 
were consigned to the Holbrook, Cabot & Rollins Corporation, that 
they were to be delivered over this track, that the superintendent of the 
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Ilolbrook, Cabot & Rollins Corporation knew of the dangerous o1> 
struction, the Holbrook, Cabot & Rollins Corporation owed the duty 
to the railroad company and its servants to see that they were not ex- 
posed to this known and unnecessary risk. 

We do not find it necessary to détermine if the siding was compre- 
hended within the term "appliances," used in the contract; for, as we 
hâve already said, there was a departure from the contract. The 
Holbrook, Cabot & Rollins Corporation assumed the delivery of 
niaterials, and used the siding and its adjuncts for this purpose. Even 
if, by the terms of the agreement, the Atlantic Construction Com- 
pany was to hâve control of the siding, this is immaterial, in view 
of the fact that the parties did not observe the requirements of the 
contract. The Holbrook, Cabot & Rollins Corporation vtsed the track 
for its own purposes, and its superintendent had knowledge of the 
dangerous obstruction to the free passage of cars. Under thèse cir- 
cumstances we are of the opinion that the jury might well hâve found 
the défendant liable even if they found that the contract with the At- 
lantic Construction Company was real and not fîctitious. 

Other assignments of error do not, in our opinion, require spécifie 
notice. We are of the opinion that the merits of the case were with 
the défendant in error, and that, if there was any error or oversight 
it was harmless error, which did not aflfect the resnlt. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers costs in this court. 



CITY OF CliEVELÂXD v. CLEA''ELAXD, C, C. & ST. Tj. RY. CO. et al. 

(Circuit Court of Appeals, Si.îth Circuit. July 5, 1906.) 

No. :,4.jI. 

. lîEMovAL 01- Causes — Grounds fob Removal — Préjudice and Locai, In- 
fluence. 

Tlie existence of préjudice and local influence does not futiilsh a 
separate and independent ground for the removal of a cause, but only 
opérâtes to extend the time witliin whicli a case may be removed wben 
the requisite diversity of citizensblp exista. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, §§ ll(i-]25. 

Préjudice or local Influence as ground for removal of cause to fédéral 
court, see note to Schwenli & Co. v. Strang, 8 C. C. A. 95.] 

. Same— Separable Comtboveesy— How Determined. 

The question wliether.a suit involves a separable controversy which 
renders it reniovable by one of tvvo or more défendants must be deter- 
mined from the pleadings as they stood when the pétition for removal 
was filed. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, § 115.] 

. Same — Ejectment — Joinder ce Lessor and Lessee as Dépendants. 

A plaintiff in éjectaient bas the right to join a lessee in possession hav- 
ing a leasehold estate and an etiuity for improvenients made and the 
lessor, so as to conelude both by oue judgment; and, having suoh right, 



172 147 FEDERAL KEPORTER. 

one of the défendants so joined eaiinot, innke tlio ODntrovovpy separable, 
nor remove tlie cause, where tUe ollier defendiuit and plainlilî are citi- 
zens of the same state. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

On motion for rehearing upon jurisdiction of tlie Circuit Court. 
For opinion below, sce 93 Fed. 113. 

Newton D. Baker, for pîaintift in error. 

J. T. Dye and A. Squire, for défendants in error. 

Before LURTON and SEVERENS, Circuit Judg-cs, and COCH- 
RAN, District Judge. 

LURTON, Circuit Judge. This was an action of ejectment started 
in the Ohio court of common pleas for the county of Cuyahoga. The 
plaintifif was a municipal corporation of the state of Oliio. The de- 
fendants were four distinct railroad corporations. Three of them 
were corporations of the state of Ohio, and the fourth, the Pennsyl- 
vania Company, a corporation of the state of PennsyK'ania. After the 
cause was fuUy at issue, but before a trial upon the merits, the Penn- 
s\dvania Company removed the suit into the court below upon a péti- 
tion which alleged that diversity of citizenship existcd between it as 
a corporation of the state of Pennsylvania, and the sole plaintifï, a 
municipal corporation of the state of Ohio, and that from préjudice 
or local influence it would not be able to obtain justice in the court 
in which the suit was pending, or in any other state court to which 
it might under the laws of the state, hâve the right, on account of 
local préjudice or local influence, to remove said suit. The other 
three défendants did not join in this pétition for removal and could 
not so do, being corporations of the state of Ohio and of like citizen- 
ship with plaintiff. After the removal, issue was taken upon the ex- 
istence of the alleged préjudice or local influence, and a motion made 
to remand the case to tlie state court. Much évidence was heard 
upon this issue, and the motion to remand denied. Thereupon the 
cause came on regularly to be heard before the court and a jury, and 
there was a verdict and judgment for the défendants. From this 
judgment this writ of error was sued out, and error assigned. 

In due course the cause was heard by this court, and an opinion 
handed down affirming the judgment of the court below upon grounds 
particularly set forlh. No error was assigned upon the jurisdiction of 
the court, and our opinion did not deal with that question. Sub- 
sequently and at the same session, and before the time prescribed by 
rule for a pétition for rehearing, this court, of its own motion, directed 
a rehearing upon the single question of the jurisdiction of the court 
below. The rehearing so ordered has been had with the resuit that 
we are constrained to recall our opinion and reverse the judgment 
with directions to remand the case to the state court from which it 
was removed. Diversity of citizenship did exist between the plaintiff 
and the removing défendant. But diversity of citizenship did not 
exist between the sole plaintiff and the other three défendants, and they 
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did not and could not join in the pétition for removal. That the 
existence of préjudice and local influence does not furnish a separate 
and independent ground of removal, and only opérâtes to extend the 
time within which a case may be removed when the requisite diversity 
of citizenship exists, is fully settled bv Cochran v. Montgomerv Coun- 
ty, 199 U. S. SCO, 26 Sup. Ct. 58, 50 L. Ed. 182. 

The existence of a separable controversv within the meanîng of 
section 2 of the act of August 13, 1888 (25 Stat. 433, c. 866 [U. S. 
Comp. St. 1901, p. 509]), between the plaintiff and the Pennsylvania 
Com,pany which could be fully determined as between them without 
the présence of either of the local défendants was not alleged as a 
ground of removal in the pétition, nor was the removal sought to be 
sustained in the court below upon that ground. Under section 5 of the 
act of 1888 (25 Stat. 436 [U. S. Comp. St. 1901, p. 511]) it is made 
the duty of the Circuit Court, as well as of this court, at any time 
that it shall appear that a suit removed from a state court does "not 
really and substantiaily involve a dispute or controversy properly 
within the jurisdiction of said Circuit Court," to remand it to the 
court from whence it was removed. But it is urged with much 
earnestness that the court should not exercise this power, at this stage 
of the case, if the record discloses a removable case upon the ground 
of a separable controversy between the city of Cleveland and the 
Pennsylvania Company which would hâve afforded a sufficient ground 
for the removal if it had been relied upon and stated as a ground in 
the pétition for removal. To restate the contention, it is that at this 
stage of the case, and in the absence of any objection to the jurisdic- 
tion by either party, a case is none the less one really and substantiaily 
involving a dispute or controversy properly within the jurisdiction of 
the Circuit Court, if, at the time of removal, there in fact existed a 
separable controversy between the sole plaintiff and the removing 
défendant, whether that reason was assigned in the pétition for re- 
moval or not. For this counsel cite Ruckman v. Ruckman (C. C.) 
1 Fed. 587, 591, Merchants. etc., Bank v. Thompson (C. C.) 4 Fed. 
876, 878, and Connell v. Smiley, 156 U. S. 334, 15 Sup. Ct. 353, 39 
h. Ed. 443. 

We are not disposed either to admit or controvert this position, for 
we are unable to agrée with learned counsel that there was a separable 
controversy, within the meaning of the removal act, disclosed by the 
pleadings in this case. The contention that there was a separable 
controversy is based upon the claim that the pleadings show that the 
premises in suit were not in the joint possession of the four railway 
corporations made défendants, but that the Pennsylvania Company was 
in possession of a distinct and separable part of the property sued for, 
as lessee of its codefendant, the Cleveland & Pittsburgh Company 
and that each of the other défendants daim and occupy a distinct and 
separate part of the premises. The pleadings do not bear out this 
contention. The premises sued for are described in the plaintifï's 
déclaration as a single parcel of land, being a part of one of the 
public streets of said city, known in the original plat of the village 
as "Bath Street," and that "the défendants unlawfully keep said pîain- 
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tiffs out of the possession thereof, whereby it is unable to perform the 
duty imposed upon it by law, to keep the sanie open and in repair and 
free from nuisance." Each of the défendant corporations answer 
separately. Thus, the Cleveland & Pittsburgh Railroad Company, a 
corporation of Ohio, after pleading the gênerai issue, by way of second 
défense, says that it "and those under whom it holds hâve been in 
the continuons, uninterrupted and adverse possession of the premises 
described in the plaintiflf's pétition, under the claim of right and own- 
ersliip, for more than 21 years last past before the commencement of 
this action." The original answer of each of the other three défend- 
ants was in identical terms. 

Each of the défendants subsequently amended their separate answers 
by setting out the source of title under which they claira the premises. 
Among thèse sources of title was an ordinance of the city of Cleve- 
land of September 15, 1849, by which in considération of $15,000 the 
said city granted the said premises to the défendant the Cleveland, 
Columbus & Cincinnati Railroad. That ordinance is not set out in 
hase verba in this amendment, but it is said in the amendment to the 
answer of the Cleveland & Pittsburgh Railroad Company in respect 
of it that the city thereby conveyed "ail such right, title, or interest it 
had or claim,ed to hâve in the premises sought to be recovered in 
this action, subject to the rights which the défendant company and 
its grantors had therein." The granting clause of the ordinance was as 
follows : 

"Hath granted and by thèse présents dotli grant to said railroad company, 
as fully and absolutely as said city or the eonstituted authorities thereof hâve 
the povver or légal authority so to do, the right to the full and perpétuai 
oceupancy for their railroad tracks, turnout, engine and car and passenger 
house, turntable, water tanks or stations, avenues to and from the same, 
leaving o^en spaces between when deemed expédient and other purposes eon- 
nected with and necessary for the convenient use and working of said road." 

The qualification of the grant to the Cleveland, Columbus & Cincin- 
nati Railroad Company referred to in the answer of the Cleveland & 
Pittsburgh Railroad Company as contained in the ordinance of 1848, 
vi'as m thèse words : 

"Said company to take and hold said land subject to ail the légal rights and 
claims of the Cleveland & Pittsburgh Railroad Company upon the same, 
and to hâve ail the benefits to accrue from snch clainiants as is before pro- 
vided, and as a further provision for the same, shall upon reasonable and 
équitable tenns, extend to said Cleveland & Pittsburgh Railroad Company 
and the Cleveland, Painesville & Ashtabula -Railroad Company, room for 
warehouse and passenger dépôts, an-d such facilitios for coming onto said 
premises with their cars, engines and tendei-s for tlie réception and delivery of 
passengers, baggage and frelght, subject to the same restrictions as to ware- 
housing, forwarding and commission business as are herein imposed ou the 
Cleveland, Columbus & Cincinnati Eailroad Company, and for transferring 
them to or receiving them from other railroads, or from steamboats, either by 
independent tracks, or by the use of the tracks laid by the Cleveland, Colum- 
bus & Cincinnati Railroad Company, as shall be found most convenient to 
ail concerned, and in case the parties cannot agrée as to the terms or manner 
of occupying sxich part of the premises as may be so required, the same 
shall be determined by three compétent, disinterested men, one to be chosen 
by eaoh party and the third by the tvvo so ehosen. It beiug, however, under- 
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stood that the Cleveland, Oolumbus & Cincinnati Railroad Company slrall not 
be bound to permit either of said railroad companies to use for car, englne 
or warehouses, or grounds on whlch to place or dispose of cars, engines, 
tenders or otber furniture of tbeir roads, any part of said premises which 
said arbitrators shall décide is neeessary for those purposes to be used ex- 
clusively by said Cleveland, Columbus & Cincinnati Railroad Company. It 
being further understood and agreed tbat no part of said premises shall 
after two years from this date be used by said Cleveland, Columbus & Cin- 
cinnati Railroad Company, for forges, furnaces, workshops or anything of a 
similar character for tbe manufacture of cars, engines or otber machinery, 
so as to deprive either of said railroad companies of the full benefit of the 
use of part of said premises Intended by this agreement to be extended to 
them." 

The amended answer of the Pennsylvania Company set out that 
"it is in possession of and holds title to the premises in the pétition 
described as lessee of the défendant, the Cleveland & Pittsburgh Rail- 
road Company, and that it is so in possession by virtue of the title 
of the Cleveland & Pittsburgh Company, transferred to it under 
said lease." It thereupon sets out the same défense and same line of 
title set out in the answer of the Cleveland & Pittsburgh Company. 
Still later each of the défendants by an amendment to their answers 
disclaimed title to or possession of a strip 133 feet wide specifically 
described and being a part of the premises described in the plaintiff's 
déclaration, but there was no disclaimer to any other part of the prem- 
ises. The pleadings do not show the division of the premises between 
the several railway corporations now occupying same. Being inde- 
pendent railways operating independent Unes of railroad it is prob- 
able, as suggested by counsel, that each may exclusively occupy certain 
of the numerous tracks constituting the terminais of the défendant 
companies. But it is also quite probable that some of the facilities 
incident to such terminal property, such as stations, docks, sheds, and 
particularly the spaces left open for access from the streets of the 
city to the various tracks, are subject to joint use and hâve been in the 
joint occupation of the several défendants. 

It would be a matter of pure conjecture to say how this is, for the 
question as to whether this was a separable controversy when the re- 
moval occurred must be made out from the controversy as then pre- 
sented by the pleadings. If each had then claimed and occupied only 
a distinct part of the premises, it should so appear from the pleadings. 
and a disclaimer should hâve been made as to the part not claimed 
or occupied by each défendant. This does not appear. As we hâve 
already shown, the only disclaimer was one made by each défendant 
of a strip constituting an open street included within the outside lines 
describing the premises sued for. As to ail the rest each défendant 
separately pleaded a continuons adverse possession for more than 21 
years, and if there was any qualification of this in the amended an- 
swers it is not in such terms as to enable us to say that the suit is one 
for the recovery of several distinct parcels of land each owned or 
claimed or occupied by only one of the several défendants. The case 
does not,,therefore, fall within the principle of U. P. Rv. v. Kansas. 
115 U. S. 1, 5 Sup. et. 1113, 29 L. Ed. 319, and Connell v. Smilev, 
156 U. S. 335, 15 Sup. Ct. 353, 39 L. Ed. 443. The case is rathér 
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controlled by the gênerai principles dedncible from sucli cases as 
Bellaire v. B. & O. R. Co., 146 U. S. 117, 13 Snp. Ct. 16, ;î6 L. Ed. 
910, and Corbin v. Van Brunt, 105 U. S. ô7G. 26 L. Ed. IITG. 

But there is another insurnioimtable oljjection to a removal upon 
the g'round of a separable controversy between the plaintif! and the 
Pennsylvania Company, even if the suit ag'ainst that company involves 
only a distinct and separate part of the preniises claimed by the city. 
The supposed separable parcel so occupied by the Pennsylvania Com- 
pany is the property of the Clevcland & Pittsburgh Company, a corpo- 
ration of Ohio. The Pennsylvania Company pleads tliat it is in pos- 
session as lessee under the Cleveland & Pittsburgh Company. It fur- 
ther pleads that as lessee, and in reliance upon the city ordinance of 
1848, before referred to, and the long acquiescence of the city, it had 
in good faith expended a great snm of moncy in the improvenient of 
its leasehold. It thus has a substantial interest in defending against 
the city growing out of the value of its lease and its equity in the mat- 
ter of improvement. That the city might bave sued the Pennsylvania 
Company as lessee in possession without joining the Cleveland &,Pitts- 
burgh Company, as lessor, may be conceded. In that event the right 
of removal would be clear for the requisite diversity of citizenship 
would bave existed. After the removal the Cleveland & Pittsburgh 
Company, as the lessor, might bave come in and been made a défendant 
in its own interest, for the purj^ose of defending its interest and estate 
as a lessor. But if this hacl been done after a rem.oval by the lessee it 
would not hâve ousted a jurisdiction ahxady acquired. This would 
be due to the ancillary character of the suit as against the owner or 
lessor. It would be an intervention pro interesse suo, and on well 
settled principles would not defeat the original jurisdiction. This is 
well settled in respect to just such a supnosed case in Phelps v. Oak, 
117 U. S. 236, 241, 6 Sup. Ct. 714, 29 'p. Ed. 888. But Phelps v. 
Oak is not an authority justifying a removal by a lessee when the 
lessor is also a party and does not join in the application for a removal. 

The plaintif! had a right to juin a lessee in possession having a 
leasehold estate and an equity for bona fide improvements, with the 
lessor holding the major estate, and thus conclude both in one suit 
and by one judgment. Having the right to join both in one action, 
it is not for a défendant to say that the single matter of controvers}' 
shall be the subject of two suits. Having elected to join both the 
owner and the lessee in one suit, the défendants cannot make severable 
that which the plaintiff hiad a right to make joint. L. & N. R. Co. v. 
Ide, 114 U. S. 52, 5 Sup. Ct. 735, 29 L. Ed. 63 ; Little v. Giles, 118 
U. S. 596, 7 Sup. Ct. 32, 30 L. Ed. 269. 

We are constrained to hold that the Circuit Court was without juris- 
diction. The judgment, for this reason only, must be reversed, with 
directions to remand to the state court from which the suit was wrong- 
fully removed. The costs of this court and of the Circuit Court vvill 
be paid by the Penn.sylvania Company. 
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ERIE R. CO. V. BURNS. 

(Circuit Court of Appeals, Sixth Circuit. July 5, lOOG.)] 

No. 1,47S. 

In Error to the Circuit Court of the United States for the Northern 
District of Oliio. 

Cushing & Clarke, for plaintifï in error. 

W. S. Anderson & Son and A. W. Jones, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

PER CURIAM. Reversed, with directions to remand to the state 
court from which it was wron,<,''fully removed. Plaintiff in error will 
pay costs of this court and of the Circuit Court since removal. This 
action is upon the authority of Cocliran v. Montgomery County, 199 
U. S. 21)0, 2(5 Snp. Ct. 58, -50 L. Ed. 182, and City of Cleveland v. 
C, C. & St. L,. R. et al. (opinion by tliis court at this session) 117 
Fed. 171. 



In re J. BI. MERTENS & CO. 
(Circuit Court o( Appeals, Second Circuit. 5Iay 22, 1000.) 
No. loe. 

1. Bankruptct — CiAiMS — Proof — Allowance. 

Banlîr. Act July 1, 1898. c. 541. § 63, suhd. "a," SO Stnt. 502 rU- S. Comp. 
St. 1901, p. .8447], provides tliat délits founded on an implied contract 
may be proved and allowed, and subdivision "b" déclares that unliquidated 
claims may, pursuant to application to the court, be liquidated in such 
manner as it stiail direct, and may thereafter be proved and ailowed 
agalnst tlie banlirupt's estate. Section f)7, subd. "a" (30 Stat. 500 [U. S. 
Comp. St. 1901, p. 3443]), déclares that proof of claims sball consist of a 
Btatement under oath, in writing signed by a creditor setting forth the 
claim. the considération, and that the sum is justly owing from the 
bankrupt to the créditer. Subdivision "c" déclares that claims after being 
proved. may, for the purpose of allowance, be filed by the claimants, and 
subdivision "d," that proved claims shall be allowed on présentation to the 
court, unless objection is made. Subdivision "f," uiakes the détermination 
of objections dépendent on the convenience of the court and the best 
Interests of the estate and the claimants, and subdivision "n" (30 Stat. 561 
[U. S. Comp. St. 1901, p. 3444]), déclares that claims shall not be proved 
subséquent to one year after the adjudication, or if they are liquidated 
by litigation, and the final judgment therein is rendered within 30 days 
before or after tlfe expiration of such time, then within 60 days after 
the rendition of such judgment. Held, that the "proof" and the "allow- 
ance" of claims are separate and distinct steps, and that where a written 
Btatement of claim, duly verified, is filed with the référée within the year, 
BTich filing is sufficient to take the claim out of the statutory limitation, 
and it may be allowed, or liquidated and allowed thereafter. 

2. Same— Proof oi' Claim— Liquidation. 

A claimant's proof In bankruptcy proceedings stated the amount 
claimed. The trustée dld not dispute the facts, nor make any counter 
allégations, but objected that, if it vpas for a tort, It was not provable 
under the àct, and, if It was for damages on an Implied contract, It 
could not be filed untll the damages had been liquidated, whlch oould 
147 F.— 12 
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not be done after the expiration of a year from the adjudication, etc. 
Tlie trustée, however, expressly admitted that the amount was accurate, 
and offered to allow the proof if the claimant would abandon his claim 
of fraud. HrAd that, the banlirupts, claimant, and trustée ail having 
agre«d as to the amount due on the claim, it was entitled to be allowed 
as a liquidated claim. 

Appeal from the District Court of the United States for the 
Northern District of New York. 

See 144 Fed. 818 ; 142 Fed. 445. 

On appeal by the American Woolen Company from an order of 
the District Court for the Northern District of New Yorl< aitirming 
an order of the référée disallowing a claim, filed by the Woolen 
Company for $28,614.15. 

Lee M. Friedman and Benjamin Stolz, for appellant American 
Woolen Company. 

Frank Hiscock, Ceylon H. Lewis, and Will B. Crowley, for re- 
spondent trustée. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. On September 13, 1904, two days before 
the expiration of one year from the date of adjudication, the Ameri- 
can Woolen Company filed a claim for $28,614.15, stating fully the 
facts out of which the claim arose. 

Briefly stated the transaction was as follows: 

On and prior to August, 1903, the woolen company, at the spécial 
instance of the bankrupts, delivered to them woolens and cloths, an 
itemized statement of which is annexed to the proof, reasonably worth 
the sum of $28,614.15. The proof proceeds as follows : 

"That the goods so meutioned in 'Exhibit B' were delivered in pursuance 
of pretended contraets of sale, which the said American Woolen Company of 
New York was induced to enter into by the false représentations of the said 
banltrupt, touching the flnancial responsibility of said firm and its mem- 
bers; that the said firm proeured said goods by falsely and fraudulently 
stating to the said corporation that it was solvent, had a large surplus In 
its business, and was worth a large sum of money over and above its debts 
and liabilities ; that the représentations made by said firm to the said cor- 
poration were false and known to be false by said bankrupts and were made 
with the false and fraudulent purpose of inducing said corporation to sell 
said goods to said bankrupts upon crédit and said company relied upon such 
représentations so made to it in making the deliveries above mentioned; 
that thereafter the said American Woolen Company duly disaffirmed said 
sales and rescinded said contraets of sale and denianded of the said bank- 
rupts that they surreuder to said corporation possession of said goods, which 
the bankrupts refused to do ; that on aceount of the indebtedness arising 
from said deliveries specified under 'Exliibit B' nothing has beeu paid by the 
said bankrupts." 

The proof concludes by alleging that because of the foregoing facts 
the bankrupts are indebted to the woolen company in the sum above 
stated "for deliveries made in pursuance of pretended contraets of 
sale which hâve been rescinded." 

At a meeting of creditors, held after the filing of this proof of 
claim, the counsel for the trustée demanded that the claimant state 
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whether the daim was filed for the contract price of goods sold and 
delivered or for damages upon an implied contract or whether it was 
in tort. Afterwards the counsel for the claimant stated, in substance, 
that the claim shows upon its face what it is for, but that it was net 
iiled on the theory of goods sold and delivered. Thereupon the 
trustée filed objections to the daim upon the ground that it must 
be construed either as a claim based on fraud or for damages arising 
out of an implied contract. If the former, it is not provable under 
the act, and if the latter, being a claim for damages, it cannot be 
filed until the damages are liquidated and, as more than a year had 
elapsed since the adjudication, it was then toc late to liquidate them. 

The référée sustained the trustee's contention, holding that the 
claim might be considered as one for damages resting upon an im- 
plied contract but that as the damages were unliquidated and as no 
application for liquidation was made within a year after the adju- 
dication, the daim must be disallowed. 

The pétition for review of the referee's décision states that the 
goods in question were obtained from the woolen company by the 
false and fraudulent représentations of the bankrupts and that as 
soon as the woolen company learned of the fraud it demanded of the 
trustée that he return the said goods, which had come into his pos- 
session, and, on his refusai to do so, it commenced a suit for con- 
version against him. It also appears that the District Court issued 
an injunction restraining the prosecution of this suit. 

The bankrupts' schedules, filed in the bankruptcy proceedings, 
State that the woolen company is a créditer in substantially the same 
amount stated in the proof of claim — the différence being only $2.18. 
It is also alleged, and found as a fact by the référée, that after the 
objections to the claim were filed by the trustée he ofifered to with- 
draw the same and allow the claim for the full amount stated, if 
the woolen company would waive the fraud and modify the claim 
so as to make it one for goods sold and delivered. This would, of 
course, hâve been tantamount to a withdrawal of its suit against the 
trustée for conversion and the woolen company declined to consent 
to what it deemed an entirely un justifiable condition. But the offer 
of the trustée raises a well-nigh conclusive presumption that there 
never was any doubt in his mind as to the amount which the bank- 
rupts owed the woolen company. 

The practical situation, then, is this : The woolen company has a 
claim against the bankrupts for $28,614.15, the amount being ad- 
mitted alike by the bankrupts and the trustée; it also has a daim for 
the same amount against the trustée for conversion, growing out 
of the fraudulent représentations of the bankrupts when the goods 
were ordered. 

Manifestly the woolen company is entitled to its goods or the value 
thereof or, failing to establish fraud, to its share in the bankrupts' 
estate. If, however, the présent status continues the woolen com- 
pany will be deprived of both remédies — its claim has been disallowed 
and its lawsuit enjoined. Such a condition of affairs does not appeal 
strongly to a court sitting to do equity, and should not be permitted 
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to continue unless considérations, conceded to be technical, împera- 
tively demand it. 

The provisions of tiie statute must, of course, be followed, but 
in construing them the court should keep in mind the fact that one 
of the chief objects of the law is to secure a fair division of the bank- 
rupt's estate among his creditors. 

Section 63 of Act July 1, 1898, c. 541, 30 Stat 563 [U. S. Comp. 
St. 1901, p. 31-47] provides (subdivision "a") that debts "may be 
proved and allowed" founded upon an implied contract and subdivision 
"b" provides that unliquidated daims may, "pursuant to application 
to the court, be liquidated in such manner as it shall direct, and 
may thereafter be proved and allowed against his estate." 

Section 57 provides (subdivision "a") that: 

"Proof of elaims sball conslst of a statenient under oath, In writing slgned 
by a créditer setting forth the claim, the considération therefor * * » and 
that the sum is jnstlv owing from the bankrupt to the creditor." 30 Stat. 
B60 [U. S. Comp. St. 1901, p. 3443]. 

The section further provides (subdivision "c") that "daims after 
being proved may, for the purpose of allowance, be filed by the claim- 
ants," and (subdivision "d") that "daims which hâve been duly proved 
shall be allowed, upon receipt by or présentation to the court, unless 
objection to their allowance shall be made by parties in interest, or 
their considération be continued for cause by the court upon its own 
motion." 

Subdivision "f" makes the détermination of objections dépendent 
upon the convenience of the court and the best interests of the estate 
and claimants. 

Subdivision "n" provides that: 

"Claims shall not be proved against a banl^nipt estate subserinent to one 
.year after the adjudication; or if they are liquidated by litigation and the 
final .tudgment therein is rendered within thirty days before or after the 
expiration of such time, then within sixty days after the rendition of such 
judgment." 30 Stat. 561 [U. S. Comp. St. 1901, p. 3444]. 

From thèse various sections we deduce the following propositions: 
That proof and allowance of claims are two separate and distinct 
steps ; that a clear statement of a daim in writing duly verified and filed 
with the référée, if made within a year, is sufficient to take the daim 
out of the statutory limitation, even though it may be allowed, or 
liquidated and allowed, afterwards. 

We think that section 63b must be interpreted in the light of the 
other sections of the law and that to construe it as meaning that no 
proof of unliquidated claims can be filed until the précise amount 
due thereon is established will, in practical opération, make the al- 
lowance of such claims impossible, for the reason that a hostile trustée 
or creditor can easily delay the liquidation until after the expiration 
of the ye.ir. A more reasonable and sensible construction is that the 
filing of the proof, like the filing of a déclaration at common law, if 
made within the time, takes the claim out of the statute of limita- 
tions, and that after such proof is made the daim is before the 
ceiiTt to be dealt with as the interests of the bankrupt and the 
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creditors may require. No hard and fast rule can be made for the 
guidance of the référée in such matters ; much is left to his dis- 
crétion ; and if the best interests of the estatc require hc may with- 
hold action on the claim or postpone tlie dividcnd thcreon until the 
status of the daim is fully determined. 

Thèse views are sustained bv Whitncv v. Dresser, 200 U. S. 
532, 2G Sup. Ct. 310, 50 L. Ed. 584;Duiibar v. Dnnbar. ]<.)0 U. 
S. 340, 350, 23 Sup. Ct. 757, 47 L. Ed. 1084; Crawford v. Burke, 
195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147; Ilutchinson v. Otis, 190 
U. S. 555, 23 Sup. Ct. 778, 47 L. Ed. 1179; Buckingham v. Estes, 
128 Fed. 584, 63 C. C. A. 20. 

In Whitney v. Dresser the court decided that a proof of claim is 
prima facie évidence of its allégations in case it is objected to. 

In Dunbar v. Dunbar the court, speaking of section C3b, says: 

"Its ijui'jjose is to ])ermit an mili(iuidatod chiiui. eoniiiig witbiu the pro- 
visions of b?,i\, to be liquidatecl as tlie court should direct." 

It may be pertinent to inc^uire how a claim can be liquidated as 
the court shall direct unless a statement of the claim is filed with 
or brought to the attention of the court. 

In Crawford v. Burke the court held that a debt originating in or 
founded upon an open account or upon a contract express or implied 
is provable though the creditor may bave elected to bring his action 
in trover as for a fraudulent conversion instcad of in assumpsit upon 
an open account. 

In Hutchinson v. Otis a defective proof was amended more than 
a year after the adjudication. The court said: 

"It is ar.ïiiert that tlie allowance of tlie aiiieudinent is witliiu section STn 
forliiddiiis proofs Kiil>se(iuent to one year aflcr tlie ad.1iidication, etc. Tlie 
construction contended for is too narrow. Tlie claim upon wliicli tlie 
orijîinal proof was made is the sauie as that ultimatol.y proved. The clause 
relied upon cannot lie takeu to exclude aiiiondnieiits. An exaniple siniilar in 
lirinciDle is the allowance of an ainendnient settiiig up the same cause of 
acti .-ifter the statute of limitations has run, when the original déclaration 
was oad. Sanger v. Newton, 134 Jlass. .'!0,S. See lu re l'arkes, 10 N. 13. R. 
82, Fed. Cas. Xo. 10,754; In re Baxter (D. C.) 12 Fed. 72; In re Glass (D. 
O.) 119 Fed. 500. 

"The proceediiigs reniained in the District Court, notwithstanding the ap- 
peal, and the amendaient properly was allowed thore." 

In Buckingham v. Estes the court held that a claim proven vidthin 
the year is am.endable after the lapse of the year. 

The claim of the woolen company was founded upon an implied 
contract and it was proved within the year. In this connection it 
should be remembered that the injunction rcstraining the prosecution 
of the action against the trustée was not issued until August, 1904, 
leaving only about a month in which a claim could be filed against 
the bankrupts' estate. It is ciuitc api^arent, therefore, that if the claim 
of the woolen company was one which required liquidation there was 
insufïicient time, if the trustée objected, to secure a liquidation prior 
to September 15, when the year expired. 

We are, however, inclined to think imder the facts shown that the 
claim was not unliquidated within the meaning of the act. 
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The strict rules of plesding applicable to tlie criminal or even 
to the common law is not required in proofs of claim. Tlie proof in 
question alleged ail the facts and stated the amount claimed with 
clearness and précision. The objection of the trustée did not dis- 
pute thèse facts or make any counter allégations. His pleading was 
in the nature of a demurrer. If he had denied that any damages 
had been sustained or if he had alleged that the amount as stated 
was inaccurate or excessive a différent proposition would bave been 
presented, but he did neither. On the contrary, as before stated, he 
expressly admitted that the amount was accurate and ofïered to 
allow the proof therefor if the claimant would abandon its claim of 
fraud. With the bankrupts, the claimant and the trustée ail agreeing 
as to the amount it is not easy to perceive what was left for liquida- 
tion. In re Filer (D. C.) 125 Fed. 261. 

So far as the question of amount is concerned it was as if the 
parties had stipulated the amount of the damages in open court. 

The order appealed from is reversed with costs. 



In re J. M. MERTENS & CO. 

(Ciwsuit Court of Appeals, Second Circuit. May 22, 1906.) 

No. 12. 

Pétition for Révision of Procccdings of the District Court of the 
United States for the Northern District of New York. 
See 144 Fed. 818; 143 Fed. 445. 

L. M. Friedman, for petitioner. 
C. H. Lewis, for respondent. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The order under review enjoins the American 
Woolen Company from prosecuting an action in the Suprême Court 
of the State of New York which it had brought against the trustée 
in bankruptcy to recover the value of certain personal property al- 
leged to belong to the woolen company, and which the trustée took 
into his possession as the property of the bankrupts and sold as a 
part of the bankrupts' estate. The order restrains the plaintif! in an 
action of trover from recovering the value of property which, if its 
contention is correct, never became part of the bankrupts' estate, and 
was converted by the trustée. In effect the order overrules several de- 
cisions of this court. In re Russell & Burkett, 101 Fed. 248, 41 C. C. 
A. 323 ; In re Kanter & Cohen, 121 Fed. 984, 58 C. C. A. 260 ; In re 
Spitzer, 130 Fed. 879, 66 C. C. A. 35 ; In re Grissler, 136 Fed. 754, 69 
C. C. A. 406. We find nothing in Whitney v. Wenman, 198 U. S. 
539, 25 Sup. Ct. 778, 49 L. Ed. 1157, which conflicts with the views 
expressed in thèse décisions. 

The order is reversed, with costs. 
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McINERNET v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. June 22, 1900.) 

Xo. 584. 

1. Grand Jury — Objections — Watver. 

Tlie objection that tlie grand jury wliicli returned an indictment was not 
selected as required by statute, ean be availed of only by a motion to 
qna.sh, or by a plea, and iw waivcd l)y going to trial on tlie mcritsv. In 
any event. if matter of record a!ul ground of error, the rigbt to make tlie 
objection Is lost by the failure to assigu it on tlie prosecutiou of a writ 
of error. 

[Ed. Note. — For cases in point, see vol. 2ô, Cent. Dig. Grand Jury, §§ 
53-55.] 

2. Cbiminal Law— Motion in Akrest — Time for Application. 

A motion in arrest of judguieiit eaiiuot lie eiitertaiued aftor sentence, 
aud after the terra at which it was eutered lia.s expired. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Criminal Law, 
I 2471.] 

In Error to the District Court of the United States for the District 
of Massachusetts. 

Harvey H. Pratt and Isaac F. Paul, for plaintiff in error. 

Asa P. French, U. S. Atty., and Guy A. Hani, Asst. U. S. Atty. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a pétition filed by the plaintiff 
in error on May 8, 1906, and subséquent, therefore, to a judgment 
which we entered on February 26, 1906 (143 Fed. 729), affirming 
the proceedings of the District Court on an indictment against the 
plaintiff in error, in the course of which the plaintiff in error was 
found guilty by a jury and sentenced to imprisonment. The pétition 
is in substance that certain persons who had been summoned to sit on 
the grand jury which returned the indictment against the plaintiiï in 
error were excused from service, and were replaced by talesnien 
brought in by the marshal from the bystanders, contrary, as claimed, 
to section 808 of the Revised Statutes [U. S. Comp. St. 1901, p. 626], 
which, it is maintained, provides that, under such circumstances, the 
court should hâve ordered the marshal to hâve summoned from the 
body of the district, and not from the bystanders, whatever number 
of persons might hâve been required for any purpose of that character ; 
and thereupon the plaintiff in error pétitions us to reserve leave to 
applv to the District Court for a motion in arrest of judgment in that 
behalf. 

It is not necessary for us to go over the gênerai practice with re- 
gard to pétitions of this character, because it has been fully explained 
by us in Re Gamevvell Company (April 23, 1896) 73 Fed. 908, 20 C. 
C. A. 111, in Post V. Beacon Vacunm Company (June 14, 1898) 89 
Fed. 1, 32 C. C. A. 151, and in Boston & Révère Companv v. Bemis 
Company (November 10, 1899) 98 Fed. 121, 38 C. C. A. 661. 

This indictment was returned on September 9, 1904, and the facts 
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about tlie grand jury referred to were patent to evcrybody. Tlierc- 
fore the petitioncr has been gnilty of such lâches that he is not eu- 
titled to any relief, except what the law absolutely requires. 

The United States claims that the irreg'ularity about the grand jury 
does not appear of record; but it does appear in the journal cntry of 
September 13, 1901, requiring the niarshal to bring in three talesmen. 
This clearly did not mean that venires should issue, but it plainly di- 
rected that talesmen should be brought in froni the bystanders. If 
the facts did not appear of record, it would be clear by the rules of 
criminal practice that the only remedy which the plaintifï in error 
would hâve had would hâve been by a motion to quash the indictment, 
or by a plea in abatement, or, possibly, by a plea in bar, eacli of 
which was waived by pleading and going to trial on the merits. 

Assuming, however, that the irregularity appears of record, as the 
plaintiff in error maintains, and as is the fact, the only possible basis 
of any daim that it was not waived by going to trial ou the merits 
is the dictum of Mr. Justice Harlan in Rodriguez v. United States, 198 
U. S. 156, 104, 165, 25 Sup. Ct. 017, 19 L. Éd. 991. This related to a 
fundamental objection of a charactcr which constituted the whole 
panel void, as is plain from Vvhat appears on pages 164 and 165 of 198 
U. S., page 617 of 35 Sup. Ct. (49 L. Ed. 994). In any view, it cannot 
be accepted as sufficiently authoritative to set aside the clearly estab- 
lished rule as stated in Bishop's New Criminal Procédure, vol. 1, 
§§ 887, 888 ; Agnew v. United States, 165 U. S. HO, 41, 17 Sup. Ct. 
3135, 41 h. Ed. ()24, and Carter v. Texas, 177 U.' S. 442, 447, 20 Sup. 
Ct. 687, 44 L. Ed. 839. Mr. Justice Harlan does not notice the cases 
in 165 U. S., 17 Sup. Ct, 41 L. Ed., and 177 U. S., 20 Sup. Ct., 44 L. 
Ed., and thereforc he must not be held to bave intended to disregard 
or qualify them. Even if he did, bis dictum would not be effectuai for 
that purpose. 

However, if the facts about the grand jury as claimed by the plain- 
tiff in error do not appear of record, they could, as we hâve said, be 
availed of only by a motion to quash or a plea, each of which, on ail 
the authorities, has been waived. If they ap]3ear of record, they were 
ground of error, and, as only one writ of error lies, unless dismissed 
for v^'ant of jurisdiction or some other reason, they should bave been 
brought up on the writ of error now before us. To hold otherwise 
would be to évade the law limiting to six months the period within 
which a writ of error can be sued ont. At any rate, there is no possible 
prêteuse which can be sustained that they should not hâve been 
brought before us on this writ. There was no assignment of error 
on the point; and, by reason of the lâches of the plaintiff in error of 
which we bave spoken, we certainly would not allow him to amend 
his assignment of errors, nor waive the usual rules in référence 
Ihereto. Therefore in no possible view can plaintiff in error obtain 
any relief. 

Especially he cannot obtain relief on this proceeding in which he 
proposes to file a motion in arrest of judgment after sentence, which, 
of course, is an anomaly. Such a motion cannot be entertained after 
sentence, although, of course, during the term in which sentence vi^as 
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pronounced, the trial court niay in its discrétion strike out a sentence 
and allovv such a motion to be filed. Bishop's Xew Criminal l'ro- 
cedure, vol. 1, § 1282 (3) ; Chitty's Criminal Law, vol. 1, *(i(n,. 

Ordered that the pétition filed by the i^laintiff in error on ?\Iay S, 
1906, for leave to proceed further in the District Court, is denied, and 
the mandate may issue forthwitli. 



TJNITED STATES v. KAT^IIOE. 

(Circuit Court of Appenls, Nintli Circuit. Jiuic; IS, 190G.) 

No. 1,2SG. 

BlI.hS AND XOTES — CONSIDERA TTOX — EXECCTION. 

DefeiKiuuts. «iio v.ere lial)lc on a ]i(>sliii;istor's bond in tlie pénal sum 
of .$1.000, werc caliecl on l)y a post oltice inspcctcjr to iiay an eufoezzlo- 
ment of tlie iioRtniastcr aniountins to .Sl,8!)1. Dut'endaiits requested an 
extension of tiîue, and tlie inspector coiis-ented to an extension of '.>() days 
ju'ovided defeudauts would expente tlieir note to tlie Cnited States f<n- 
tlie amount of tlie default wliicli tliey did. Jfchl tliut. as tlie iiispector 
liad no atttliority to extend tlie tiine of paynient, tlie note was unautlior- 
Ized, without considération, and void. 

In Error to the District Court of the United States for tire Territory 
of Hawaii. 

This action was brotiglit in tlie naine of tiie T'nited States ajrainst the 
défendants in error to l'ecover npon a proniis-îory note. Tlie aiiiended eoin- 
plaint allegcd in snlistanco that on .Ttnio 15, 1!M)1, and for a ion;;; finie prior 
thereto, one Ijeri I'. Kaulioe, was the postiiiaster at Kajiaa on tlie island of 
Kauai in the territory of Hawaii, and tliat tlio défendants in error vvere tlie 
sureties on his officiai bond, tlie pénal sum of wliicli was .$1,C(!0; tliiit wliilo 
they were such sureties on tlie said liond tlie said postmaster felonionsly 
converted to his own use and enibez/ded ,$1.8i)l of the niouey of the Cnited 
States whicli came into his ])ossession as snch ])ostmastcr; "that on said 
t5tli day of Jmie, 11)04, due demand was made upon said Ijcvi P. Kaniioe and 
upon the aforesaid sureties nrion his aforesaid ofhcial bond for tlie fnll 
anwunt of the aforesaid embezzlement ;" that said demand was niade b.v 
Frank J. Hure, post office inspector of tlio United States, acting on behalf 
of the United States; that tlie défendants in error re(pjested froui said 
Jiost office inspector an extension of time for tin? jieriod of 00 days witliin 
wliicli to pay the $1.801 so demanded; that tlie insjjector coiiseuted tliereto 
and thereupon upon June 15, 3004, the s.'iid sureties, in considération of 
sucli extension of time for the period of 00 days and the promise of said 
inspector that the United States would refrain froin procecdiiig against 
them duriiig said iieriod, and in con.sideration of their obligation to r(îiiii- 
burse tlie T'nited States "for any losses sustained liy the said United States 
fhrongh tlie acts of the said Uevi P. Kanlioe as such ])OStniaster," made and 
executed their ])roiiiissory note, whereby tliey promised to pay to the order 
of said inspector 90 days after the date tlie sum of .'^l.SOl "on acconnt of short- 
age in nioney order funds at Kapaa post office." The comphiint further alleged 
a demand for pa.vment at the maturity of said note and tlie refusai of rlie 
défendants in error to jiay the same. The défendants in error demurred 
on the grotind, among otliers, that tlie facts alleged in the aniend<;d com- 
plaint were not sufficlent to conslitute a eaiise of action against theni. The 
court sustained the demurrer and reudered judgiuent dismissing the com- 
plaiut. 
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J. J. Diinne, R. W. Breckons, and Edward E. Cushman, for plainliff 
in error. 

Wm. R. Daingerfield and Clarence W. Ashford, for défendants in 
error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 

District Jiuige. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ercd the opinion of the court. 

The question liere presented is whether the complaint states a 
cause of action against the défendants in error. They were sureties 
on a postmaster's officiai bond. Their liability on the bond was lim- 
ited to $1,000. The postmaster embezzled $i,891 and became liable 
to the United States in that amount. The post office inspector de- 
manded of the sureties the payment of tlie fuU amount so embezzled. 
They asked for tinie in which to pay it. He consented to an exten- 
sion of time for 90 days, and in considération of such extension of 
time they executed their promissory note for the full amount so em- 
bezzled. Does it folio w from thèse facts that the sureties are liable 
upon the note? There is nothing in the complaint to indicate that 
indulgence to the postmaster entered into the transaction or formed 
any part of the considération for the note. There is nothing in the 
complaint to indicate that the sureties voluntarily assumed to pay the 
full amount of their principal's liability over and above their own lia- 
bility to the United States. The transaction as set forth in the 
complaint is purely one between the United States, represented by 
the inspector, and the sureties. The demand, and the only demand, 
made upon the latter was for the payment of $1,891, and it was based 
solely on their liability on the bond. Their liability was limited 
to $1,000, as the inspector must be presumed to hâve known. The 
contract of a surety is to be strictly construed and his responsibility 
is limited by the terms of his bond. National Surety Co. v. United 
States, 129 Fed. 70, 63 C. C. A. 513; United States v. Boyd (C. C.) 
118 Fed. 89; Miller v. Stewart, 9 Wheat. 680, 6 L. Ed. 189; United 
States v. Singer, 82 U. S. 111, 21 E. Ed. 49. 

The plaintifï in error attempts to find a considération for the as- 
sumption by the sureties of a liability vastly in excess of that to 
which they could be lawfully held in the fact that their time to pay 
was extended 90 days. But that contention is not sustained by the 
averments of the complaint. The original demand made upon the 
sureties was not for the pa3'ment of the $1,000 in accordance with 
their contract, but it was for the full amount of the postmaster's in- 
debtedness. According to the complaint it was for the payment of 
$1,891 that they obtained an extension of time. If the demand had 
been made for the $1,000, it is not improbable that they could hâve 
paid it then and there. But in any view of the transaction as alleged 
in the complaint it is clear that the post office inspector had no author- 
ity to alter the contract of the sureties with the United States. Their 
contract was to pay $1,000. That sum was due from them, if the 
averments of the complaint are true, on June 15, 1904. The post 
office inspector was clothed with no authority to extend the time of 
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payment or to bind the United States U> refrain from immediately en- 
forcing the liability of the sureties. In short, the note was obtained 
upon an unwarranted assumption of authority by the inspecter and 
upon a wrongfui demand. We find neither in the statutes, tlie régu- 
lations of the post office department, nor in the records in this case 
that authority is conferred upon a post office inspecter to bind the 
government by an agreement to extend the time of payment such as 
is pleaded in the complaint herein. The government is not bound by 
the act or déclaration of its agent unless it manifestly appears that he 
acted within the scope of his authority or is employed in his eapacity 
as a public agent to do the act or make the déclaration for it. No un- 
authorized act of his can estop the government from asserting its 
rights. Whiteside et al. v. United States, 93 U. S. 247, 23 L. Ed. 
883; United States v. Fine River Logging & Improvement Co., 89 
Fed. 907, 32 C. C. A. 406-413 ; Lee v. Munroe, 7 Cranch, 36G, 3 L. Ed. 
373; The Floyd Acceptances, 7 Wall. 666-079, 19 L. Ed. 169; Fine 
River Logging Co. v. United States, 186 U. S. 279-291, 22 Sup. Ct. 
920, 46 L. Ed. 1164. 

The exécution of the note did not change the relation of the sureties 
to their obligation on the bond. They remained, as they were before, 
liable only on the bond and according to the letter of its provisions. 
The note was unauthorized, without considération, and void. 

The judgment is affirmed. 



EEABDOX V. TOLEDO, ST. L. & W. XI. CO. 

(Circuit Court of Appeals, Sixth Circuit. July 23, 1903.) 

No. 1,505. 

Mastee and Servant — -Action fob In.tury to Bkakeman — Queistions for Jury. 
Conflictiug évidence considered, in an iictiou by a Ijralicman against a 
raiiroad company to recover tor a pei'i^onal injury resuitiug from i)laintif(! 
falling under tlie cars in the nigbt after dropping from an eugine to ojien 
a switcli, and lield to require tlie subniission to tlie jury oC the question 
of defendant's négligence in failing to keep its right of way in the vicinity 
of the switch in a reasonably safe condition, aud also the question of 
plaintifE's contributory négligence. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Ser- 
vant, §§ 1021, 1022, 1089-1132.] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Charles A. Thatcher, for plaintiff in error. 
Charles A. Schmettan, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges, 
and THOMPSON, District Judge. 

LURTON, Circuit Judge. This was an action to recover damages 
for Personal injuries sustained by the plaintifï while in the service 
of the défendant company as a brakeman. At the conclusion of ail 
of the évidence the court instructed a verdict for the défendant. The 
négligence averred was in respect of the condition of the right of way 



188 147 FEDERAL REPORTER. 

adjacent to a switch ; the place; being one used by brakemen in getting 
on and off moving engines and cars, for the purpose of handling a 
switch leading from a main track in defendant's Toledo yards to a 
private mil! adjacent to same. There was évidence tending to show 
that one of defendant's yard tracks is laid in or upon ground parallel 
to one of the public alleys of the city of Toledo. This track is some 
two feet below the level of the existing alleyway on the east. Upon 
the alley side, and only some 4 feet from the easterly rail, is a wooden 
retaining wall against the bank of the alleyway. There was also évi- 
dence tending to show that the earth of this alleyway adjacent to 
the retaining wall is at places sunken below the top of this wooden 
wall, as well as below the gênerai level of the alley. This dépression 
is said to vary from 6 to 18 inches, and that grass and weeds conceal 
it in part from observation. 

The évidence is not clear as to whether this wall is upon the right 
of way or maintained by the défendant company. Neither is the 
évidence clear as to whether the defendant's right of way covers any 
part of the alleyway behind the wooden wall. But there was some 
substantial évidence tending to show that both the retaining wall and 
some two or three feet of the ground behind it was upon the railway 
right of way, and as such had been maintained by the défendant. 
This évidence is found in the testimony of the witnesses Jcmes G. 
Kaney and Emma Stiegman, and amounts to something more than 
a scintilla, and enough to carry to the jury the question as to whether 
the company had been négligent in the maintenance of its roadway 
at this point. There was also évidence that the plaintiff in the early 
night time was engaged in switching at this point, and that it was 
his duty to handle a switch leading from the yard track at this point 
to certain adjacent mills. For this purpose he says he got upon an 
engine which was backing up this track with certain cars intended for 
this mill switch ; that when the engine reached a point near the switch 
he stepped from the engine to this retaining wall, the wall being but 
a few inches below the fioor of the engine cab, for the purpose of sig- 
naling the engineer wlien his train had passed the switch, and to then 
turn the switch so that the engine could enter. Plaintifï testified 
in substance that the top of this retaining wall was decayed or broken, 
and that his foot slipped and he fell backward upon the track, and that 
p. passing car ran over his hand and eut it ofif. He also testified that 
he did not and could not see the condition of this retaining wall in the 
darkness, and did not know its bad condition. The switch which 
plaintifï was to handle was upon the ground level with the track, or 
substantially so, and upon the opposite side of the track to the retain- 
ing wall upon which plaintiff stepped. There was a conflict in the 
évidence as to whether plaintiff got off upon the proper side for the 
di.^charge of his duty. 

The contention of plaintiff was that it was his duty to get off upon 
and give his signais from the engineer's side of the engine, and not 
upon the opposite, or fîreman's, side. If the plaintiff for his own con- 
venience got off upon one side, when the proper thing for him to do 
was to get off upon the other, he cannot throw the responsibility upon 
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the défendant for an injury due to his own action in getting off at a 
place where it was not expected he would get off. There was some 
évidence, however, that it was die usual and cnstomary thing for 
brakemen to get off upon tliis retaining wall, if that was the engincer's 
side and the purpose was to give him a signal for this switch. There 
was, upon the other hand, évidence tending to show that plaintiff 
should hâve gotten off upon the switch side and given the signal to 
the firemanj whose business it would be to communicate the same to 
the engineer. Plaintiff also introduced évidence to excuse his not 
getting off on the switch side by évidence that the ground adjacent 
to the switch was low and that he would hâve to get off' in a pool of 
water if he had stepped off on that side. On the other haud, the 
records of the Weather Bureau showed that since noon of the day 
of the injury the mercury had not been above 20, a fact which, if true, 
would tend to show that the ground must hâve been frozen. It can- 
not be said, however, that there was not a conflict as to the condition 
of the ground around this switch where plaintiff was hurt. Un- 
doubtedly the court should hâve given some instruction concerning the 
high grade of record évidence of température upon a certain day as 
compared to the memory of witnesses, whether interested or not. Still 
it was not impossible for error to occur in the records of the Weather 
Bureau, and the fact may be that the présence of a pool of water around 
the switch stand presented some reason for getting off upon the re- 
taining wall upon opposite side of track. 

Upon a considération of the whole case we hâve reached the con- 
clusion that the r|uestion of contributory négligence in getting off upon 
the side opposite to the switch, as well as the question of plaintiff's im- 
■plied knowdedge of the condition of this retaining wall and of the 
ground behind it, were questions for the jury, under proper directions 
by the court. The other errors assigned are without merit. 

Reversed, and remanded for a new trial. 



SAXLEIINER v. EISXEK et al. 

(Circuit Court of Appeals, Second Circuit. June 7, tOOC.) 

No. 280. 

Teade-Marks and Teade-Names — Infeingement — Peesoks Liable — Offi- 
cees op a coei'okation. 

Wliere tlie executive officers of a cor|)oriitiou lield a full power of 
attorney autliori/.ing tliem to act in ail inatters pc^rtaininj,' to tlie Com- 
pany, and tlie direetors wei'e iiractically uonentities, the corporatiou's 
entire activities being witliiii the control of such odicers, they could he 
personally cliarf,'ed with infringement of ti'ade-marks aiid uufair com- 
pétition in the transaction of the corporation'» business. 

Same — Injusction — Equitable Jtjrisdiction. 

Where défendants, as executive offlcers of a corporation, had person- 
ally direete<;l the iiifringement of eouiplainant's tradc-marks, and lu 
March, 1901, flled an answer averring that complainant had, long prior 
to the commencement of the suit, lost ail exclusive right to its label as 
well as to the name and shape of its bottle, complainant was justifled in 
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alleging In a blll to restrain défendants personally from contînulng 
such Infringement, that défendants intended to continue the saine. 

3. INJTJNCTION — CORPOBATIONS — OFFICEBS INDIVIDUALLT — EfFECT. 

That a corporation, and tlirough It, its officers, agents and servants, 
had been enjoined from furtlaer Infringing complalnant's trade-marlcs, 
and from condueting a business campaign of uufair compétition, did not 
preclude complainant from obtaiuing an iujunction restraining certain 
of the officers In their indivldual capacity from performing such un- 
warranted acts. 

[Ed. Note. — For cases In point, see vol. 27, Cent. Dig. Injunctton, 
§ T.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon an appeal from a judgment of the Cir- 
cuit Court, Southern District of New York, directing that an injunc- 
tion issue and adjudging that complainant recover the snm of $31,- 
030.36 as damages for infringement of trade-marks and unfair com- 
pétition. The cause is reported below in 14-0 Fed. 938. 

A. F. Cook, for appellants. 
Antonio Knauth, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEXD, Circuit 
Judges. 

LACOMBE, Circuit Tudge. In Saxlehner v. Eisner Si Mendelson 
Co., 179 U. S. 19, 21 Sup.'Ct. 7, 45 L. Ed. GO, it was held that de- 
fendant had fraudtilently appropriated the complainant's bottle and 
label without justification or excuse, and the court sustained a decree 
of the Circuit Court, Southern District of New York for an injunction 
and accounting against that défendant. The Eisner & Mendelson Co., 
originally a Pennsylvania corporation, was succeeded by a corporation 
of the same name incorporated under the laws of West Virginia. Of 
both companies the défendant Eisner was président and Joseph Men- 
delson treasurer. The decree in the suit which went to the Suprême 
Court was against the West Virginia corporation, and, upon the ac- 
counting, the master found nearly $30,000 profits for which final de- 
cree was entered. The décision of the Suprême Court was rendered 
October 15, 1900, and the accounting was commenced February 
15, 1901. This suit was begun November 23, 1900, against 
défendants, on the theory that they were contributory or joint in- 
fringers with the Company, having committed infringements not only 
as officers of the Company but also individually, jointly, and severally. 
The complainant averred that she first learned of the individual acts 
of défendants in the course of the proceedings against the West Vir- 
ginia corporation. The Circuit Court sustained the bill, and held de- 
fendants liable for the same amount as that already found against the 
corporation as profits. The case is so fully discussed in the opinion of 
Judge Hazel who heard it at circuit that a brief référence to tlie 
propositions advanced on this appeal will be sufficient. 

It is contended : 

1. Tliat executive officers of a corporation cannot be held personally 
liable for infringements by the corporation. In Hutter v. The De Q. 
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Bottle Stopper Co., 128 Fed. 283, 62 C. C. A. 653, this court held that 
they could be so held where they hâve infringed the patent as indi- 
vidvials or hâve personally directed infringement. 

2. That thèse défendants merely acted as executive officers of the 
Company without any such personal initiative as would make them 
participants in the infringement. In our opinion the évidence shows 
the contrary. They were not only executive officers but also lield, 
each of them, a fuli power of attorney authorizing them to act in ail 
matters pertaining to the company. The directors were practically 
nonentities. Whatever business was to be donc and whatever transac- 
tion was to be had rested entirely and solely with thèse two individuals 
who acted on their own initiative and do not seem to bave reported to 
the directors what they did in carrying on the business. No one can 
read the testimony of the défendants including that taken in the suit 
against the corporation (which was put in évidence hère) without be- 
ing convinced that they were practically the corporation, managing 
it, and controlling its afïairs as if it were a partnership, with them- 
selves sole partners ; that the scheme of pirating complainant's label 
originated with them, was worked out and carried into efïect by their 
Personal exertions ; and that in reality the corporation was but the 
cover for their individual enterprises. Under such circumstances 
there might be a failure of justice if the plaintifï who bas seen bis 
trade-marks boldly appropriated for many years should be denied any 
relief against the individuals through whose pernicious activity alone 
he has been made to sufifer the conséquent loss. 

3. That it appears by the record that ail use of infringing bottles 
and labels by the Eisner & Mendelson Company ceased November 1, 
1900, three weeks before this suit was begun. That, therefore, there 
was no threatened infringement to be guarded against, since ail prior 
infringing acts of défendants had been the acts of the company. That 
therefore since the bill could not be sustained for an injunction there 
was no jurisdiction in equity. The bill, however, does aver an in- 
tention on the part of défendants to make further sales. In view of 
the past conduct of défendants, complainant might fairly aver an ap- 
préhension that they would in some way continue the old infringement 
or concoct some new one, even though the company were itself en- 
joined. The circumstance that since that time they bave not In fact 
infringed is not controlling. That they had already infringed is 
shown, and that complainant's appréhensions were not altogether un- 
founded is demonstrated by the answer which was interposed in 
March, 1901. Instead of conceding complainant's rights, adjudicated 
months before by the Suprême Court, and averring that it is their in- 
tention to respect those rights and to refrain from infring-ement, the 
answer avers that complainant had long prior to the commencement 
of the suit lost ail exclusive right to its red and blue label as well as 
to the name and the shape of the bottle. The interoosition of such an 
answer indicates that complainant was quite justified in anticipating 
that at any time in the future some infringement of such label might 
be put on the market by défendants. 

4. That the défendants were already enjoined, and that, therefore. 
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the court shoukl Iiave declined jurisdiction of this bill for an addi- 
tional injmiction. 

The tlieory is tliat an injonction ag'ainst the company bonnd its 
officers, agents, and servants. That is true enongh, but it was within 
the power of the défendants to dissolve that injunction, so far as they 
were concerned, by resigning, and thus ceasing to be officers, agents 
or servants of the énjoined company. Against their personal acts 
there could be no alisolute ])rotection except a personal injunction. 

The conchisions above exprcssed render it unnecessary to examine 
a point raised as to the admission of certain testimony. 

Tlie decree is affirnied, with costs. 



THE BANKS. 

(Circuit Court of AppealH, Second Circuit. M:iy 24, lOOC.) 
No. 2C4. 

1. SaI.VAGE — AmoTINT of COMPEKSATIOX— TlNNECESSiVIÎY ATTACHMENT. 

Wliere lil)elinit, wlio liiul reudered a sàlva^e service to a steamer, 
seized her car^o ou attac'liiucut aiid caused a considérable loss w tlie 
owners, althouiili tlie Kliipowuer ofl'ered to ,^i^■e security for tlie t'ull 
aiuoimt of any claiui asjaiust it, a réduction of tlie salvage award on that 
accoimt by tlie trial court will uot be disturbed ou appeal. 

[Ed. Note. — For cases lu jioiut, soe vol. 4;!, Cent. Dig. Salvage, § G4. 

Salvase awards in fédéral courts, soe note to ïlie Lauiiugtou, 30 C. 
C. A. 280.] 

Appeal from the District Court of the United States for the Southern 
District of New York. 

The following is the opinion of IIOLT, District Judge, in the court 
below : 

I was ver.y favorably impresscd with tlie évidence of Mr. Bacon. I tliink 
it is luitural that lie slioiild thiiik that the Merritt & Chapiuan Company iu- 
truded itself in this matter aftcr it knew tliat it ought uot to do so. No 
salvage shonld be allowed to a vossel that gocs, against the dcliberate 
wislies of the owner or luaster, and iiisists on renderin.if .service against the 
will of those in coniuiand of the vessel. On the other haiid, it is important 
that geuuine salvage services sliould be liberally recognized. ïhe ])raetice 
should be encouraged of any vessels in the neighborhood starting immediately 
to rescïie another vessel vvitliout awaiting detailed instructions. I thiiik the 
existence of this System of the iMerritt & Chapmau Wrecking Compau.v liav- 
ing vessels at varions points, and having arrangements for quick conuuuni- 
catiou of any disaster, is itself a thing wliich shonld be encouraged. 

ïhe évidence shows in this case, in my opinion, tliat tho Merritt & Cliap- 
ui.'in Gouijiany liad sent orders for tlicir vessel to go, before they knew what 
the straudcd steamer was, and that the Colcy had goue. ïheu, after 
learuing wliat vessel it was that had straiided, tUcy apjilicd to Mr. Bacon. 
The évidence is soniewliat couflictiug us to whctlicr they oiTered to send their 
vessel or said they had sent it. As to that I do uot tliink it is very important. 
Mr. Bacon vvanted to kiiow if they would make a llxed charge, iiistead of 
loaving it a matter of salvage eomputaticm. Tlu\v declined to do that, and 
he then said lie did not want the tug. But tho tug had started. and it is 
ciaimed that word should hâve been sent or soiiie effort uiade to stop it. In 
the first place, it is rather doul)tful if they could liave stopped it, and I tUiiik 
their explanation is quite plausible that they felt it wouldu't be of any use 
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to try. r.ut I am not sure tliat, under tlie c-ii'."u;nsl.inres. tlioy were bouud 
to do tlmt. As tlie .'it'tenioon woro ou tlie sitiiiitioii down tlicre was a good 
deul worso. The tus liad starled ont. I do not see any objection to its fjoiiis; 
up and olforins assistance, and if tlio captain of tlic Baues thought he noeded 
it, particnlarly if tln> circunistnnces liad ciian.u'cd, it seenis to me he ou^ht 
to huA'e pover to retain thcir services, notwithstanding tlie orisinal declina- 
tion of the owner, unless he could gct into coiinnnnication promptly witli 
tlie owner, without any da.njîJ^r in tlie ineantinie to the vessel. At ail events 
the tug went there, and the captain of the Bancs snpposed that tliat was the 
one that had been sent by the owner to get tlietn oiï. The Colcy got ont its 
anchors and got ready to work at high tide, but had not done any more tlian 
to get ready. ilr. Bacon got down tliere al)OUt 8 oV-]ock. I do not understand 
that the Merritt tug had done anylhing uji to that tiioe excei)t to get l'eiidy 
to work. Mr. Bacon got there at 8 o'clock, aiid I tliiidc the evidem-e is pretty 
striking that in the course of that afternoon and uj) to that tinie the condi- 
tion of things had changed. It was pretty seri<nis. The entries in the log 
show that tlie vessel was ponnding and was listing 1o starl)oard. and the évi- 
dence is that the wiiid was fresh and rising. It was lilowing lu'otty stiff, 
and there was a heavy roll of tlie sea in there. l'iider thèse circiniistances, 
from the fact that wlien Mr. Baetm got there, haviiig snjiposed u]) to that 
time, as I understand it, that no Merritt boat had gone there, Ue ci.ade no 
demand that they leave the steamer and allovv him to do the salviiig. it 
seenis to me tli.-it the nataral infercnce to lie drawn is that lié fonnd things 
out there worso than he thought tliey would he when ho was in New York, 
and tie concluded. upon the whole. in view of alî the circumstances of tlnr 
case, that he had botter let the Merritt boat uiidertake to do the work, 
rather than to dismiss it and undertake to do it himself. Undoulitedly, he 
sa.vs, and the oaptaln says, that they thought it would not be of any use to 
order them away. But I think he should bave s.aid, "I gave notice to your 
owners that I didn't want you, and I demand that you leave and I will save 
my ship." He was right there, and no such notice was given. Ile, through 
the captain of the tug, talked with the captain of the ?i!erritt tug a whîle 
about various things, and flnally left and went back to New York. I tliink 
lie decided then that he would leave the salving of that ship to the Merritt 
Company. I think, under those circumstances, that lie in légal offect rati- 
fied the consent of his captain to accept the aid of the Merritt tug. 

The question is, how much shoukl be allowed. I do not think a very large 
allowance should be inade. There was no danger hère to tlie nien or th(> 
vessel that was engîiged in the work of rescue. Tliey had practically no dis- 
tance to go. The ship itself, as it turned out, was not in much danger 
and the men on it were in no danger. But as the afternoon wore on, down 
to 8 or 9 o'clock, and even down to the finie she was got off. it was pretty 
squally and looked as though it might get worse. The steamer was lying on 
that part of the keel which was riglit under the engines. If she jiounded 
much there was danger of a leak there, and of a displacement of some part of 
hor boilers or machinery. But after ail, as it turned out, she was not in 
much danger, and I think that not more than about 5 per cent, should he al- 
lowed m this case, or say .$2,000. I think the valuation of tho ste.inier 
sliould be .$3G,000 and of the cargo ,$0,000, As to tlie point Mr. Kneeland 
lias raised of the action orought by Mr. Benedict, I think that Jlr. Benedict 
is qnite freo from any eriticisni, I think, liowever. that the Merritt & 
Chapman people ought to bave talccm into considération before seizing the 
jirojierty that it was a peculiar cargo of a perishalile kind, and to bave sent 
aronnd to malve somo inquir.v to seo if the insnrance comjianies would not 
give a guarantee to avoid tlie necessity of a seiznre and a stoppage of this 
au'.tion sale. I do not wish to lie understood as censuring them ver.v 
soverely, I think tliey were a little pi(]ued undoulitedl.v. If this had been 
il gênerai cargo consigned to a great lot of consignées tliat would liave 
been quite a différent tliing, Init I think, if they had made a little inquiry or 
imcstigation, they would bave found out that lliis cargo was repi'esented 
b.v the Insurance conipanies and that they would bave obtained a guaranty 
without i',n attachnient, and saved the owiieris of the cargo considérable loss, 
147 F.— 13 
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I tilink, în vievv of that fact, there should be some diminution of the 
amount allowed. I think It sliould be reduced to say $1,600, to be divided 
in the proportion of $36,000 to $6,000 between the steamship company and 
the owiiers of the cargo, 

E. G. Benedict, for appellant. 
C. S. Haight, for The Banes. 
Lawrence Kneeland, for the cargo. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Although not prepared to hold that the Ubelant 
should be mulcted, because it attached a disappearing cargo, never- 
theless, in view of the circumstance that the shipowner disclosed the sit- 
uation of the cargo and promptly offered to give security for the full 
amount of any claim against it, we concur fully in the conclusion of the 
district judge, and affirm the decree without interest, pending appeal, 
and vvith a single bill of costs in this court to the appellees. 

See N. Y. & Cuba Mail S. S. Co. v. The Express, 59 Fed. 476, 8 
C. C. A. 182. 



THE ASBURY PARK. 

(Circuit Court of Appeais, Second Circuit. May 22, 1906.) 

Nos. 201, 202. 

SlUPPINQ — StEAMBOAT CaUSINO DaXGKEOUS SwELL — LlABILITY rOK INJUBY TO 

Bahqe in Tow. 

A large steamboat navigating New Yorlc Eay at a bigh rate of speed 
held in fault for creating a dangerous swell, and liable for an injury 
caused thereby to a barge in tow, which was knoclved against other 
boats and her planking broken, but not liabie for the loss of the barge 
and her cargo through sinking some iiours afterward, which could hâve 
been preveuted by proper care on tlie part of her master, and was 
proximately due to bis failure to keep her pumped out or to notify the 
master of the towing tug of her condition. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, §| 344, 
345.] 

Appeais from the District Court of the United States for the South- 
ern District of New York. 

Appeal by the steamship Asbury Parle and the owners of barge Tornade 
from deerees of the District Court (136 Fed. 269) for the Southern District 
of New York holding the steamship in fault for damages alleged to hâve 
been caused by displacement waves, and the owners of the boat Tornado 
liable for the négligence of her master, and awarding full damages against 
the steamship in favor of the assurance company for loss of cargo and one- 
half damages against said steamship for the loss of the Tornado. 

R. D. Benedict, for appellant the Asbury Park. 
M, A. Ryan, for appellant Tracy. 
J. K. Symmers, for appellee. 

Before WAEEACE,, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The court below has found that the 
swells from the steamship caused such damage to the boat Tornado that 
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she subsequently became in a sinking condition, and that the master 
of the boat was négligent in failing to notify the tug of her damaged 
condition, and that by reason thereof the boat contributed to the loss. 

The record estabhshes the correctness of the finding that the 
swells from the steamship caused damage to the boat, and that her 
master was négligent But the évidence as to such négligence does 
not justify the decree as to the award of damages. The proofs show 
that the damage caused by the swells was not such as to cause the 
boat to sink, provided she had been properly pumped out. Her mas- 
ter, Cassidy, testified that she was stove in above the water line, and 
that as soon as he saw that she was leaking he commenced to pump 
and reduced the amount of water in her from about 18 inches to 8 
or 9 inches while she was being towed from ofif Liberty Light up to 
Fourteenth street, where she lay for nearly an hour. After the tug 
started to tow the boat from Fourteenth street up East river he did 
not pump any longer, but went below to dinner, although he testi- 
fied that her condition was such at Fourteenth street that he said 
to the captain of the tug, "If you get this boat in the trough of the 
sea you are going to sink her." The captain of the tug dénies that 
he received any such notice. When Cassidy came up from dinner 
he fûund Hamilton, a man from the Eleanora, one of the other barges, 
who had been sent aboard by the captain of the tug, and they took 
measurements and found two feet of water in her hold. They then 
put the siphon in, but after it had been used for two or three minutes 
the boat filled rapidly and sank. Furthermore, although Hamilton, at 
the request of the master of the Tornado, had assistée! him in pump- 
îng her out while she was coming up the bay, yet when he went 
down to dinner he did not ask Hamilton or any one else to pump 
while he was below. 

In thèse circumstances it is clear that the swells from the Asbury 
Park were not the proximate cause of the sinking of the Tornado 
and of the loss of her cargo, but that thèse damages resulted directly 
from the négligence of the captain of the boat in failing to use reason- 
able diligence to minimize the eiïects of the original damage. The 
case presented, therefore, is not one of mu tuai fault, the two causes 
contributing to produce a loss, but of two successive causes distinct 
and separate from each other. The rule of damages in such cases, 
as stated bv the Suprême Court in The Baltimore, 8 Wall. (U. S.) 
387, 19 L. Ed. 463, is as follows: 

"Persons injured by collision are entitlcd to indemnity, but the re- 
spondents are not liable for such damages as niight bave beeu avoided by 
the exercise of reasonable skill and dilisence after the collision on the part 
of those in charge of the Injured ship." 

The master of the boat, knowing the péril to which she was ex- 
posed in going up the river and the imminent danger by reason of 
her leaky condition, failed either to continue the pumping himself, al- 
though he knew that thereby he might avoid ail further damage, or to 
ask any one to assist him while he went below to dinner leaving the 
boat to her fate, or to call the attention of the captain of the tug 
to her condition, as found by the district judge. The captain of 
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the tug testified that if he had been told that the boat was leakîng, he 
could hâve siphoned her out and kept lier free until she arrived at 
her destination. 

We hâve had occasion to consider a similar question at this term 
of the court in Commercial Lighterage Company v. Steamship Kaiser 
Wilhelm der Grosse,^ and the reasoning and conclusions in that case 
are relevant upon the facts proved herein. The court below, there- 
fore, should hâve entered a decree against the Asbury Park and in 
favor of the owners of the boat for the damages directly caused by 
the displacement waves, and a decree dismissing, with costs, the libel 
of the assurance company against the Asbury Park, because said 
waves were not the proximate cause of the loss of the cargo. 

The decrees are reversed, with costs of this court, and with in- 
structions to the court below to enter decrees in accordance with this 
opinion. 



FITCH V. RICHARDSON. 

In re FITCH. 

No. 607. 

(Clrrnlt Court of Appeals, First Circuit February 23, 190G.) " 

Appeal and Ebror— Failuee to File Bbief. 

Wliere an appellaut fails to file a brief, as required by the rules of the 
Circuit Court of Appeals. the appellee is entitled to bave the appeal dls- 
mlssed or the judgrnent aflirmed, unless the court of Us own motion dé- 
termines to consider the case on the merits. which It will not do unless 
the assignment of errors clearly présents the questions in issue without 
the neeessity of going through the record, as to ascertain the issues 
would. In this case, require the court to go through the record, it was 
ordereâ that the appellant must file a brief under penalty of the appeal 
being dismissed, with costs. 
[Ed. Note. — For cases In point, see vol. 3, Cent Dig. Appeal and Error, 

§§ 3104-3108.] 

D. D. Corcoran and George R. Swasey, for appellant. 
Henry A. Richardson, for appellee. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges." 

PER CURIAM. This appeal was submitted by the appellee on brief, 
but the appellant has neither filed a brief nor applied to be heard orally. 
Under the rules and practice of the court, the appellee is entitled to 
hâve the appeal dismissed, or, perhaps, to hâve the judgment affirmed. 
Portland Company v. United States, 15 Wall. 1, 31 L. Ed. 113; Ryan 
V. Koch, 17 Wall. 19, 21 L. Ed. 611. Or, the court at its option might 
open the record and dispose of the case on its merits. In view of the 
fact that the appellee has filed a brief, the court might possibly do the 
latter of its own motion if the assignment of errors was of such a 
character that the court could see that it clearly and fairly presented the 
issues on the appeal. Such, however, is not the fact, and this to such 
an extent that it is impossible for the court to ascertain what the issues 
between the parties are without its going through the record. This, 

1 145 Fed. 623, 76 C. C. A. 374. 
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of course, tlie court is net inclinée! to do. The appellee has not special- 
ly asked that the judgment be affirmed. 

The following order vvill be entered : 

Ordered : Unless the appellant files a brief, framed in accordance 
with the rules, on or bcfore ]\Iarch 17, 1906, the appeal will be dis- 
missed, with costs for the appellee. 



FITCU V. RI CHAUD SON. ■ 
lu ro FITC'H. 
(Circuit Court of Ai)i)eals, First Circuit. May 23, 1000.) 
Xo. 007. 

1. Secured Debt— Renewal de Lease by Ckedttok. 

A créditer lioldiug as security a lease running to his debtor, who on 
its expiration obtaiiied its rcnewal to liiiiiscif witliout tlie debtor's knowl- 
edge, holds the reiiesval merely as security, the saïue as the original 
lease. 

2. Same — JuRisnicTioN OF Court — Judgment Aoainst Cbeditor for Excess 

OF Security. 

A court of bankruptcy, on rejection of proof of a claini on the ground 
that tlie creditor held security therefor, is witliout jurisdiction to value 
the security and enter a decree agninst the créditer over his objection 
for its excess value over the debt, although he claimed the security as his 
ovvn property. 

D. D. Corcoran, for appellant. 
Henry A. Richardson, pro se. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This appeal relates to the allowance of 
a proof of claim by a creditor against the estate of Nathan A. Fitch, 
bankrupt. As usual, there was a prima facie proof of the claim, fol- 
lowed by a pétition by the trustée for a reconsideration thereof. The 
trustee's pétition alleged that the creditor had held collatéral for the 
debt, by which the debt had been paid in full. The proceedings show 
that the alleged collatéral was a stall in the new Faneuil liall Market, 
held under a lease from the city of Boston. The District Court found 
that the debt was ftilly covered by the lease referred to, from which 
finding the creditor appealed ; and this forms the first proposition which 
we hâve to consider. 

There is no question that the creditor at one time held as security 
a lease of the stall referred to. This lease expired at some time not 
stated, but before there was any avowed insolvency on the part of the 
bankrupt. The creditor testified that, at the time of its expiration — 
a time at which there was no default on the part of Nathan A. Fitch — ■ 
he, that is, the creditor, "went round and got the lease" in his own 
name, "without consulting him," that is, the bankrupt. The creditor 
claims that this deprived the bankrupt of any interest that he might 
bave had in the lease, but that, nevertheless, the bankrupt still owed 
him the whole of the original debt. He also testified, in substance, 
that, having made a renewal of the lease, he told the bankrupt he might 
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stay in the stall so long as he paid the rent, and that wlicn the banknipt 
no longer paid the rent he would eject him. It appeared that the bank- 
rupt paid the rent. It also appeared that the stall had been occupied 
by the bankrupt for some 15 years prior to the time of the assignment 
of the lease to the créditer as security, under successive leases granted 
to him in accordance with a custom by which a tenant who had paid 
bis rent, and who is otherwise satisfactory to the city, receives re- 
newals. The creditor asserts acquiescence by the bankrupt in the 
creditor's obtaining the new lease from the city in his own name, and 
a further acquiescence in his retaining it as his own property, thus re- 
lieving it entirely from any apparent relation to his debt as security 
therefor. Aside from this claim of acquiescence, the case is clearly 
governed by the ordinary principles with référence to renewals of 
leases, and to other direct or indirect extensions of other rights, held in 
mortgage or. as collatéral security: a well-known illustration of which 
is Aberdeen Town Council v. Aberdeen University, 3 App. Cas. 
(1877) 544. 

On fundamental principles of equity, there can be no question that 
the renewal by the creditor of the lease of the stall inured to the ben- 
efit of the debtor, subject to a liquidation of his debt, and that the 
new lease was held by the creditor merely as security for the claim 
ofîered in proof. Also, according to the settled rules of courts of 
equity, ilie fact that his debtor apparently acquiesced in a , claim that 
the creditor had renewed the lease for his own sole benefit is of no 
efïect. Especially is that true in the présent case, where the creditor 
admits that he obtained the renewal behind the back of the debtor, and 
without Consulting him. Even if he had consulted him, equity looks 
at the relative positions of creditor and debtor, and it holds that, in 
view of the fact that the debtor is, at least theoretically, more or less 
under compulsion, ail dealings by a creditor with securities which he 
has received are regarded as involuntary on the part of the debtor, 
and as subject to the original relation in which they stood, unless a new 
and adéquate considération passes between the parties. In this case 
there was no such considération, and therefore it is clear that the cred- 
itor must be regarded as holding the lease of the stall in question as 
security for his debt ; and the debt, therefore, could be offered in proof 
only as one secured in whole or in part. 

The other question on this record arises from the fact that the Dis- 
trict Court not only found that the claim offered in proof was secured, 
but valued the security at $1,339 in excess of the claim, and entered 
judgment against the creditor for that amount, resting the judgment 
on the proposition that the creditor had appropriated the security to 
his own use, and also holding that, according to the rules of equity 
practice, the question with référence to the proof of the claim involved 
a détermination of ail other questions incidental thereto. But the 
judgment by which the District Court ordered the creditor to pay over 
the amount named was against an adverse claimant, and therefore 
was within the décision in Bardes v. Hawarden Bank, 178 U. S. 524, 
20 Sup. Ct. 1000, 44 L. Ed. 1175, and other décisions of that class, 
holding that a court sitting in bankruptcy has no jurisdiction over an 
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adverse claim without the consent of the parties ; and ît was not within 
Pirie V. Chicago Company, 183 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 
1171, where the order to return dividends received was purely an in- 
cident to the proof of a claim which had been rejected. 

It is true that in bankruptcy proceedings questions of right are 
governed by the rules of chancery; but the practice of courts in bank- 
ruptcy witli référence to topics like that before us is statutory. The 
nature of their powers with regard to matters to which this appeal 
relates is expressed by paragraph 6 of General Orders xxi (89 Fed. 
X, 33 C. C. A. xxiii), limiting proceedings with référence to a re- 
consideration of claims to the mère matter of expunging or diminish- 
ing them. This, of course, is subject to the right of the courts in 
bankruptcy, on a proper proceeding, to liquidate property found in the 
possession of the bankrupt, as provided by section 38, Act July 1, 
1898, c. 541, 30 Stat. p. 555 [U. S. Comp. St. 1901, p. 3435], or as 
otherwise provided by lavv; but nothing anywhere gives them juris- 
diction to enter a decree against a créditer for the excess value of 
property held as security in the manner and under the circumstances 
which this record brings before us. 

The decree of the District Court is reversed, and the case is re- 
manded to that court for proceedings in accordance with the opinion 
passed down this day, and the costs of appeal are awarded to the 
appellant. 



TINITED STATES V. PIERCE. 

(Circuit Court of Appeals, Second Circuit June 7, lOOG.) 

No. 268 (1,595). 

î. CUSTOMS DtlTIES— Cl,ASSIFICATION— ROSSED PULP WOOI>— "TTNMANUFAO- 
TTJRED TIMBEE"— "INCLUDISQ." 

lu construing the provision !n paragraph 699, Tariff Act July 24, 1897. 
c. 11, I 2, Free List, m Stat. 202 fU. S. Comp. St. 1901. p. 1689] for "round 
umnanufactured timber including pulp-woods," held that pulp wood 
subjectod to the rossing process whereby the bark, skin, and rough places 
are reraoved, is not manufactured In any true sensé ; also that It is not 
necessary that the "pulp woods" should be "round unmanufactured tim- 
ber," "including" being used as équivalent to "also." 

2. Same— RossED Pulp Wood. 

The term "pulp woorls" In paragraph 699, Tartff Act July 24, 189t, c 
11, § 2, Free TJst, 30 Stat. 202 [U. S. Comp. St. 1901, p. 1089), bas no com- 
mercial signification differing from Its ordinary meaning, and is employed 
as a short, comprehensive expression intended to cover pulp wood in ail 
its fornis, including such as has been subjected to the rossing process. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Vermont. 

For décision below, see 140 Fed. 963, affirming a décision of the 
Board of United States General Appraisers, which had reversed the 
assessment of duty by the collector of customs at the port of Newport, 
Vt., on importations by C. W. Pierce. 

William G. Thompson, for United States. 

Stetson, Jennings & Russell (Frédéric B. Jennings, of counsel), 
for importer. 
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Before WALLACE, LACOMBE, and TOWNSEKD, Circuit 
Judgcs. 

PER CURIAM. The importations in controversy were invoiced as 
"rossed pu!p wood," and consisted of spruce wood in the form of 
sticks or logs of about 10 inclics diameter, eut in Icngtlis of about two 
feet, and "rossed." They belong to the class of woods, chiefly poplar 
and spruce, used for making pulp in the manufacture of paper. lîe- 
fore the date of the présent tariff act they were imported in varions 
forms, eut into suitable lengths; sometimes with the bark on; gen- 
erally witli the bark pecled off ; and occasionally, tliough seklom, "ross- 
ed," that is, with the bark, skin, and rough places of the log removed 
by hand sliaving or by a rossing machine. The primary object of 
pcehng and rossing is to clieapen transportation by reducing tlie bnlk 
and weight of the wood. But rossing is necessary vAicn tire wood is to 
be used in making high-grade pulp. and is donc to a liraited extent to 
logs which hâve been already peeled by pulpmakcrs in order to remove 
imperfections and impurities that remain about the surface. 

The Board of General Appraisers decided, and the court below af- 
firmed that décision, that the importations should bave been classi- 
fied for dutv under paragraoh 099, of the présent tariff act (Act Julv 
24, 1897, c.'ll; § 2, Free List, 30 Stat. 202 [U. S. Conip. St. 1901, p. 
1GS9] ) , which reads as follov/s : 

"G99. Wood : Lof^s and round nmimnnfactnrod tiiuliov, inchidin.a; pulji-woods, 
fii-Gwood, bandlo-bolts, s!iin,i.rIf>-bo!ts. gun hlocks for sim-f^tocks. ro-naii-lierrii or 
snwed or ])buied on one side, bor)-|)ol('^s, ship-tbiiber aiid sbip-pbudùng ; ail tbo 
forejroing not speciaily providcd for in tbis iict." 

It is contended for the appellant that they should hâve been classified 
under paragrajjh 200, § 1, Schedule D, 30 Stat. IGT [U. S. Comp. St. 
1901, p. 164:0], which reads as foUows: 

"200. Hubs for wbeols, ])osts, be.'iding bolts. stiivc bolts, bist-blocks, \Yason- 
bloeks, car-blocks, beadnig-blot-ks, aud ail like blocks or sticks, rougb-bewn, 
sawed or borcd, tweuty per eeutuui ad valorem ; fenee posts, teu per centum 
ad valorem." . 

There was, at the date of the présent tariiï act,- no commercial 
signification of the terrns "'logs," "round unmanufactured timber," or 
"pulp woods" differing froni the ordinary meaning of thèse terms 

It is conceded by the appellant that if the importations answer the 
description in paragraph 699, the décisions bclovv were correct; but 
appellant insists (1) that they are not "logs" because that term in- 
cludes only logs in their natural state, or hewn only; (2) that they are 
not "round unmanufactured timlier" because they hâve bccn advanced 
from that catcgory by the proccss of rossing: and (3) that it is not 
enougli.that they may be pulp woods, as only such puljj woods are in- 
cluded as are also round unmanufactured tini'jcr. 

For many years pulp woods bave been exempt from duty. Going 
back only to the tariff act of LS83, they were enumerated in the free 
list as "Woods, poplar or other woods for the manufacture of paper." 
In the tariff act of 1H90 tliey were transferred to a gênerai provision 
exempting "papcr-stock, crude, of every description, including * * * 
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poplar and other woods fit onh' to be convcrted into paper." In the 
tariff act of 18;)4, the exemption was made in ilie same pliraseokrjy as 
in that of 18!)(). In the présent act they werc omitted from th.e gênerai 
paper-stock provision, and transferred to paragraph Gi)9. During- ail 
thèse years dutics were never levied upon pulp woods in any forni in 
vvhich they were'imported. It is to be assumed that Congress was aware 
of the différent forms in which they bad becn usually imported ; and it 
would seem that when, for the: first time, they were cnumerated as 
"pulp woods" in 1897, a short but comprehcnsive descriptive terni 
\vas employed which was intended to covcr thcm in ail thcir forms. 
The évidence shows that while pulp wood bas been designated in 
trade to some extent as rough pulp wood (being wood with the bark 
on) peeled pulp wood (being v;ood with the bark peeled by the 
spuddcr), and rossed pulp wood (being wood with the bark removcd 
by a barker or rossing machine), ail kinds bave been equally known as 
nnlp wood and bave not becn considered as anything clse until they 
are converted in the grinder or the chipper into pulp. 

The argument that by the use of the word "includincr." preccding 
the words "pulp woods. firewood," etc., in paragraph 609, Con'rress 
intended to put only such pulp woods on the free list as should also 
be round unmanufactured timber,, is not persuasive. \Ve think the 
word "including" was used as the équivalent of "also," a sensé in which 
it is frequent'v emplô},'ed in tariff acts. It is sufficient to refer to +he 
décision of this court in Hiller v. United States, lOG Fed. 7.3, 45 C. 
C. A; 2!2'9. Eut rossed pulp wood is not a manufactured tii"qber in any 
true sensé., It would be ahstird to call hand-peeled logs manufactured 
timber. The only real différence between ])ee^ed pulp wood ^nâ 
ro.=?ed pulp wood is one of degree ; and if the pulp w'ood from which 
the bark is removed bv a spudder is as thoroughly tre^ted as that from 
which it is removed by a rosser, the resuit is practically the same. 

We agrée generallv with the décision of the Board of' General Ap- 
praisers and of the Circuit Court, and do not deem it necessar}'- to add 
anything further to the opinions of Judge Wheeler and Mr. Appraiser 
Somerville. 

The décision is afïîrmed. 



TTXITED STATES V. R. HOE & CO. 

(Circuit Court of Appeals, Second Circiiit. February 26, 1006.) 

No. l.SO (3.773). 

ÇxjSTOMS DuTiES— Classification— Patterns for Machixery— Molders' Pat- 

TEBSS. . 

Tlie provision in Tariff Act .Tulv 24, ISat, c. t1. § 2. P'ree List, par 616, 
?.() Stat. 100 rr, f'. Cohip. St. 1901. p. lC,Sr,], for "Modpis of inventions and 
of otlier, improvements in tlie arts, incluflin.fr pattems for macliinery," 
is not liniiteri to tlie class of ])atterns known,as "nioilel p.attorns," intended 
to fihow tbe wor]d]is of the tliJn.a; illustrated. but includes also motdprs' 
p.'itterns, whlfh are used as models ahout which to fdrm sand niolds 111 
which castings niay be made, and which are fitted for successive use in 
tliat way. 
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Appeal from the Circuit Court of the United States for the Southern 
iDistrict of New York. 

For décision below, see 141 Fed. 488, which reversed a décision of 
the Board of United States General Appraisers, G. A. 5,889, T. D. 
25,942, which had affirmed the assessment of duty by the collector of 
customs at the port of New York. 

Following is an extraCt from the majority opinion of the board, 
together with tlie dissenting opinion: 

WAITB, General Appraiser. Tliis case arises ovor the hiiportation of eer- 
taiu wooden forms called molders' patterns, imported by lî. Hoe & Company for 
use lu manufacturing niachlnery or parts thereof. * * * It is olainied by 
■the importers that the couunodity should he ndmitted free under ïariff Act 
,Tuly 24, 1897, c. 11, paragraph OIC, § 2, Free List, 30 Stat. 199 [U. S. Comp. 
St. 1901, p. 16S5], which reads as follows: 

"610. Models of in\-entions and of other improveuients in the arts, in- 
cluding patterns for niachiuery, but no article shall be deemed a mode] or i:iat- 
tern which eau be fitted for use otherwise." 

Considérable testimony bas been taken from men of skill and long ex- 
périence, both for the importers and for the goverument, as to what are 
lîuown in the trade as "patterns." The testimony reveals the fact that thsre 
are and were, at the time of the passage of thls act, model patterns and 
molders' patterns, the two kinds dlffering in their appearance and use. 

* * * It would apiiear by a prépondérance of évidence that a model i)at- 
tern is a pattern of the exact size and dimensions of the thing desired to 
be made, a pattern to convey the idea to the machinist or to the man- 
ufacturer or raaker of molders' patterns, the only use of which would be 
to stand before the artisan as the embodlment of an idea, shape, forui, and 
use ; while a niolder's pattern is a more or less accurate représentation of the 
thing desired to be nmde, which is placed in the hands of the molder or 
foundryman. and is made use of b.y him to form the matrlx or mold in the 
sand Into which the molten métal is poured, thus producing a casting for a 
part or whole of the machine. The unskilled could not by an observation of the 
molders' pattern reproduce a part of the machine, because it differs in the 
foUowing respects : It is larger to allow for shrinkage ; it bas projections 
where there should be holes in the machinery for the purpose of producing 
îndentations In the mold into which may be placed the cand cores, and Is 
also made tapering so that it can be drawn from the sand. 

We think it may be conceded that the importations in question are not 
models of Inventions or of other improvements in the arts, but come under 
the last part of the paragraph, if they are incliided within tbis paragraph at 
ail, where they are.described as patterns for miichinory. The patterns which 
are admitted free, are not only limlted to patterns for machinery, but are 
further limited by this language, "no article shall be deemed a model or 
pattern which can be fitted for use otherwise." Previous to the law of 1890, 
the word "otherwise" dld not appear, but the language read, "which can be 
fitted for u.se," which, in our view, meaus for use as the thing which they 
represent. The word "otherwise" may well be thought to bave been Intended 
to proliibit free entry of "patterns for machinery" used by molders in making 
castings in tlie way the importation in this case is used. The manufacture 
of molders' patterns is a large iudustry ; and, in our .iudgment the molders' 
patterns are used as a tool of trade, the same as the molders' pick or trowel. 

* * * We think the pattern for ]nachinery covered by said paragraph 
616 is such a pattern as can be used for conveying an, idea from which 
to form the object and for nothing else; one which can be presei:ved in- 
deflnitely for that purpose. • * * The thing intended to be admitted free 
miist correspond to the requirements of the gênerai term "pattern," rather 
than with the spécifie term "molders' pattern," which is in the same clasa 
as the matrlx formed by it, and is an Instiniment made use of in the practical 
opération of manufacturing the machine. Following the distinction hère made, 
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we eonelnde, under tlie évidence in tbis case, that a molders' pattern (ïoes not 
coine witliin the définition of "patterns for machinery," talîing tbe ordinavily 
aecepted meaning of tbe word "pattern," because inacbinery could not be 
produeed by following tbe forni and lines representod by tbe molders' pattern,. 
aud the iiuported articles are flttod for use and made use of otberwise tlian as 
Kueb patterns for macblnery as are intended to be eovered by the stat- 
ute. * • ♦ 

SOJrERVILLE, General Appraiser (dissenting). I dissent from tbe con- 
eliisions reached by my colleagues in tbis case, being elearly of opinion that 
the article under considération, whieh Is an iron molder's pattern for ma- 
chinery, is entitled to free entry, as claimed by tbe importera, under para- 
grapb 616 of the présent tarifC act of 1897, which reads as follows: 

"(?1G. Models of Inventions and of otber improvements in tbe arts, In- 
eluding jiatterns for machinery, but no article shall be deemed a model or 
pattern which may be fitted for use otberwise." 

No clearer or more spécifie language, in my judgment, could bave been 
used by Cougress to describe tbe article under considération than that used in 
the above paragraph. The limitation that "no article shall be deemed a model 
or pattern which can be fitted for use otherwise," bas no application to tbe 
wooden pattern represented by the accompanying sample under considération. 
If the article were a model or pattern of iron or otber métal, it might be 
susceptible of some otber use ; but, being of wood, it would elearly seem to 
be fit only for use as a molder's pattern. 

Tbe Standard Dictionary, wbile giving the gênerai définition of the word 
"patterns" to be "an original or model proposed for imitatioiis ; sometbing 
used or wortby to be used, as a copy," specially describes tbe word so as to 
expressly include what are known as "Iron molders' patterns," namely, as "a 
model, usually of wood or iron, and often in several parts to facilitate removal, 
about which to form a sand mold, in which a casting may be made." This 
définition precisely covers tbe pattern under considération. The évidence 
shows, without conflict that It is a pattern for machinery ; that is, a wooden 
pattern used in molding the east iron parts of certain macliinei"y. It ûs well 
settled that words in a tariff act are presumptively used in tbeir ordinary or 
dictionary signification. Swan v. Arthur, 103 U. S. 597, 26 L. Ed. 523. In 
order to establish a commercial désignation, such as will control the meaning 
of a tarife law, tbe évidence must be "definite, uniform, and gênerai, and not 
partial, local, and perxonal." Maddock v. Magone, ].52 U. S. 368, 14 Sud. Ct. 
588, 38 L. Ed. 482. The testimony in tbis case falls far short, in my opinion^ 
of establishing any rieculiar or trade meaning for either of the phrases, 
"models of invention" or "patterns for machinery,"' as différent from the 
dictionary définition above quoted. 

Tbe protest in my opinion sbould be suatained. 

W. Wickham Smith, for United States. 

Comstock & Wasliburn (Albert H. Washburn, of counsel), for 
importers. 

Before LACOMBE and COXE, Circuit Judges. 

PER CURIAM. Décision affirmed on opinion of Circuit Court 
and dissenting opinion of Judge Somerville, General Appraiser. which 
concisely and elearly expresses our conclusion upon the record. 
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F. W. MYERS & CO. v. UXITET) STATES. 

(Circuit Court oî Apiicals, Second Circuit. Miiy 22, 1006.) 

No. t-H (1,1. !70). 

CusTOMS DcTTES— Classification— Ii'rREPKooKKD I.itaip.ei:. 

Luml:)er wliicli luis beu suiijected to a tircprooliui; pvoposs tlint lareely 
increases its value, but which eau still lie a]>i)lied to t!ie or.iiuary iisea 
of sawod lumber, is not duriaiile as uiaiiufnctuve;-! of wood. net speeially 
provided foi-, uuder parat;rai)ii 208. Tavill' Act .Julv 24, 1897. e. 11, § 1, 
Schedule D, 30 Stat. 1G8 |U. S. Comp. St. li)01. ji. 1(147!, Imt as "sawed 
lumber," uiidor paragrapb 105, ;.10 Stat. 107 I.U. S. Comp. St. IDUl, p. 164GJ. 

Wallace, Circuit Judge, dissouting. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

For décision below, see 139 Fed. 3 [A, which reversed décisions of 
the Board of United States General Appraiscrs, which had reversed 
the assessment of duty bv the collector of ciu-toms at the port of Platts- 
burg. NoteG. A. 5,827'(T.'D. 25,715). 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
jmporters. 

George B. Curtiss, U. S. Atty. 

Before WALLACE, ^ LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. This cause involves customs duties on "fire proof- 
ed lumber." It is reported below in 139 Fed. 344. In the opinion of a 
majority of the court the décision of the United States Suprême Court 
in U. S. V. Dudley, 174 U. S. 670, 19 Sup. Ct. 801, 43 E- Ed. 1129, 
is controlling. 

The décision of the circuit court is thercforc reversed, and that of 
the Board of General Appraisers is affirnied. 

WALEACE, Circuit Judge (disseuting). The importations in 
question are fireproofed lumber, and consist of oak and white pine 
sawed lumber which has been treated for the purpose of making it 
fireproof by a process by which it is chemicalizcd. The process 
involves softening the lumber and openir.g its pores, withdrawing the 
sap, injecting the chemicals into the fiber of the wood, and then 
treating the wood with beat until it is perfectly dry, thereby crystal- 
lizing the solution of the chemicals in the fiber of the wood. The treat- 
ment is an expensive one, and the cost of combining the chemicals with 
the lumber is about $19. per 1,000 feet, and doubles the market value 
of the cheaper varieties. 

The question raisecl by this appeal is whcther such, fireproofed 
lumber is subject to dutv nnder parngrrph 195 or paragr?,ph 208 of the 
tariff act of July 24, 1897, c. U, § 1, Schedule D, 30 Stat. 107, IfiS 
fU. S. Comp. St. 190], pp. 1GI6, 1647]. Paragrapb 195 orescribes the 
duty on "sawed boards, planks, deals. and other lumber of white 
wood; sawed lumber not specially provided for in this act." Para- 
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graph 208 prescriljes the duty on "house or cabinet furniture, of wood, 
wholly or partly finished, and manufactures of wood, or of which wood 
is the component material of chief value, not specially provided for." 

It is not disputed that wood was the component material of chief 
value in the importations in controversy. 

The Board of General Apj)raisers were of opinion that the im- 
portations should be classified as sawed lumber. That opinion was 
mainly irfluenced bv the décision of the Suprême Court in the case of 
the United States v. Dudley, 174 U. S. (i7(), 19 Sup. Ct.SOl, 43 h. 
Ed. 1129. The majority of this court, in affirminp; the décision of the 
Eoard of General Appraisers, do so because they consider the Dudley 
Case controlling'. 

It was decided in the Dudley Case that sawed boards and planks, 
planed on one side and s^rooved, or toncfued and grooved, were 
"dressed lumber," and dutiable as such under paraj^raph (576 of the 
tariff act of August 28, 1894, c. 349, § 2, Free List, 28 Stat. 
.546, rather than as a "manufacture of wood," under paragraph 
181 of the act, § 1, Schedule D, 28 Stat. .521. Everything that 
was said in the opinion in discussing paragraph 181 was unnecessary 
to the décision. In the présent act paragraph 208 is a substi'^ute for 
that paragraph, and it is hardly conceivable that as the paragraph bas 
been changed in the présent act any court would hold that it enu- 
merates only such manufactures of lumber as are eiusdem generis with 
"bouse or cabinet furniture." The gist of the décision in the Dudley 
Case was that. so long as dressed lumber is in a condition for use 
for ail the ordinary uses of lumber, it is still dressed lumber ; but if 
its manufacture bas been so far advanced that it can only be used 
for a definite purpose, it becomes a manufacture of wood. 

It is true that fireproofed liunber. sawed, can be used for any of 
the purposes for which ordinary sawed lumber is used ; and if anybody 
chooses to use it for making a water tank, or a sidewalk. or any kind 
of wooden structure or article, evcn for making kindling wood, it 
will answer the purpose. In my judgment, this considération is not 
controlling. Fireproofed lumber is capable of a use for which or- 
dinary lumber is not adef|uate and is not adaptcd ; and by the process 
which has been applicd to it the original lumber bas been advanced 
into a new material adaptcd to a particular use, that of making fire- 
proof structures. It seems to me almost absurd to hold that wood 
which bas been combined wdth other matcrials at such expense and 
labor as to nearly double its commercial value is not to lie considered as 
a manufacture, and as such covered by paragraph 208, merelv because, 
notwithstanding what has been donc to it, it can still be applied to ail 
the uses of ordinary sawed lumber, if no regard is had to the extrava- 
gant and foolish nature of the use. 

The test generally applied to détermine whether an article which has 
been advanced from its crude or original state of labor. either by hand 
or by mechanism, is a manufacture within the meaning of the tariff 
laws, is whether what has been done has produced a new and dif- 
férent article, having a distinctive name, character, or use from that 
of the original material. Flartranft v. Wiegmann, 121 U. S. 615, 7 
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Sup. Ct. 1240, 30 L. Ed. 1012. The importations in question hâve a 
distinctive name, a distinctive character, and a distinctive use. In 
practical application, however, tlie test is very elastic and elusive, and 
the question in the particular case can often be better determined by 
common sensé than by tlie use of définitions and fine-drawn distinc- 
tions. 

I think the décision of the Circuit Court reversing^ that of the 
Board of General Appraisers was correct, and should be affirmed. 



COCHRAN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Kighth Circuit. July 30, 3906.) 

No. 2,082. 

1. Courts— Terkitoeial Courts— Feactice and Modes or Pbooeedino in 

Ceiminal Peosecutions by United States. 

In criminal proseeiitlons liy the United States In the territorial dis- 
trict courts of Oklahoraa those courts are required to conform to the 
practice and modes of proceeding prescribed by the territorial laws, and 
not those prescribed for the courts of the United States, unless It be 
otherwlse speclally provided by some lavv of Congress. 

2. Cbiminal Law— Sepaeate Thials— Peremptory Challenges. 

On the trial in a territorial district court of Olvlahoma of an Indlctment 
charging an offense against the laws of the United States questions 
relating to the right of the défendants to be tried separately and to chal- 
lenge jurors pereniptorlly are to be determined by the laws of the territory. 
(Syllabus by the Court.) 

In Error to the Suprême Court of the Territory of Oklahoma. 
For opinion below, see 76 Pac. 612. 

E. M. Clark, C. R. Buckner, and G. W. Buckner, for plaintififs 
in error. 

Horace Speed, U. S. Atty. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHIEIPS, District Judge. 

VAN DEVANTER, Circuit Judge. H. D. Cochran and Emmett 
Blevins, who are not shown to be Indians, were convicted in a 
district court of the territory of Oklahoma, while it was exercising 
the jurisdiction of the circuit and district courts of the United 
States, of the larceny of personal goods within an Indian réserva- 
tion in that territory, and the judgment bas been affirmed by the 
territorial Suprême Court, 14 Okl. 108, 76 Pac. 672. 

The case is now before us upon a writ of error to the latter court. 

The first question presented, whether the ofl^ense was one against 
the United States, under Rev. St. § 214.5, and section 5356 [U. S- 
Comp. St. 1901, p. 3638], and cognizable on the fédéral side of the 
district court, is ruled by our décision in Brown v. United States 
(announced concurrently herewith) 146 Fed. 975, in which the 
same question, upon full considération, is answered in the affirma- 
tive. 
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The remaining questions relate to matters of procédure, rather 
than jurisdiction, and arise out of the déniai of the request of the 
défendants for a severance and separate trials and the refusai to 
accord to them more than three peremptory challenges to be exer- 
cised jointly. In the Circuit and District Courts of the United 
States, whether défendants jointly indicted shall be tried to- 
gether or separately rests in the sound discrétion of the court 
(United States v. Marchant, 12 Wheat. 480. 6 L. Ed. 700; United 
States V. Bail, 163 U. S. 662, 16 Sup. Ct. 1192, 41 L. Ed. 300), while 
under the statutes of Oklahoma separate trials may be had as mat- 
ter of right if the offense be a felony, and in other cases may be al- 
lowed in the discrétion of the court. Rev. St. 0kl. 1903, § 5491. 
And in the Circuit and District Courts of the United States a de- 
fendant, or the défendants jointly, if there be more than one, are 
entitled, on the trial of any felony, other than treason or a capital 
offense, to 10 peremptory challenges, and on the trial of lesser of- 
fenses to 3 such challenges (Rev. St. U. S. § 819 [U. S. Comp. St. 
1901, p. 627]), while vmder the statutes of Oklahoma a défend- 
ant, or the défendants jointly, if there be more than one, are en- 
titled on the trial of any offense not capital but punishable by im- 
prisonment in the territorial prison to 5 peremptory challenges, and 
on the trial of other offenses to 3 such challenges. Rev. St. 
Okl. 1903, § 5468. It is important, therefore, to inquire whether 
the territorial district court, when exercising the jurisdiction of 
-the Circuit and District Courts of the United States in the trial 
of an offense against the laws of the United States, should con- 
form to the practice and modes of proceeding in the Circuit and 
District Courts of the United States or to those prescribed by the 
territorial statutes. The question is not new, and the answer to 
ît is found in repeated décisions of the Suprême Court of the United 
States. Reynolds v. United States, 98 U. S. 145, 154, 25 L. Ed. 244 ; 
Miles v. United States, 103 U. S. 304, 310, 26 L. Ed. 481 ; Clinton v. 
Englebrecht, 13 Wall. 434, 447, 20 L. Ed. 659; Hornbuckle v. 
Toombs, 18 Wall. 648, 21 L. Ed. 966 ; Good v. Martin, 95 U. S. 90, 
98, 24 L. Ed. 341. Thèse décisions hold that the territorial courts, 
although expressly clothed with the same jurisdiction in ail cases 
arising under the Constituion and lawsof the United States as is 
vested in the Circuit and District Courts of the United States, are 
not courts of the United States, but législative courts of the terri- 
ories ; that the practice and modes of proceeding, including that of 
impaneling juries, prescribed for the courts of the United States, 
hâve no application to them, and that they are bound to conform to 
the territorial laws upon thèse subjects where it is not otherwise 
specially provided by some law of the United States. 

By the territorial stattite, as bas been stated, the défendants were 
entitled as of right to separate trials if the offense was a felony, 
otherwise action upon their request rested in the discrétion of the 
court. Was the offense a felony within the meaning of the ter- 
ritorial statute? We say the territorial statute, because there was 
.no right to separate trials unless given by that statute, and whether 
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or not it gave the right dépends npon what it means by a felony. 
The word is variously used in the législation of the comitry (Reagan 
V. United States, 157 U. S. 301, lo Sup. Ct. 610, 39 h- Ed. 709), but 
in the statutcs of Oklahoma it means "a crime which is, or may be, 
punishàble with death, or by imprisonnient in the territorial prison." 
Rev. St. Okl. 1903, § 1926. The situation therefore is as if the stat- 
ute, instead of dsing the word "felony," read : "When two or more 
défendants are jointly indicted for an offense punishàble with 
death, or by imprisonment in the territorial prison, any défendant 
requiring it must he tried sci)arately." This offense is not one 
which may be so ]ninished. ft is defined b}^ section 5356 of the Re- 
vised Statutes of the United States [U. S. Comp. St. 1901, p. 3638], 
which déclares that it shall be punished by a fine of not m.ore than 
$1,000, or by imprisonment for not more than one year, or by both 
such fine and imprisonment, but docs not designate the place of im- 
prisonment or direct that it be at hard labor. Bv sections 5541 and 
and 5542 [U. S. Comp. St. 1901, p. 3721], imprisonment in a state jail 
or penitentiary, as punishment for an offense against the laws of the 
United States, is prohibited unless it be for a period longer than one 
year or at hard labor. In re Bonner, 151 U. S. 242, 14 Sup. Ct. 323, 
38 L. Ed. 149. The territorial prison of Oklahoma is a penitentiary as 
distinguished from a local or common jail (Rev. St. Okl. 1903, §§ 
4007, 400S, 5713, 5740; Sess. Laws 1903, p. 218, c. 24), and is a state 
jail or penitentiary witliin the meaning of sections 5541 and 5542, 
supra. See Rey. St. U. S. §§ 5539, 554'6 [U. S. Comp. St. 1901, pp. 
3720, 3723] ; Act March 3, 1875, c. 145, 18 Stat. 479 [U. S. Comp. St. 
1901, p. 3722]. As the offense is not punishàble with death or b}^ 
imprisonment in the territorial prison, it follows that it is not a 
felony within the meaning of the territorial statute, and therefore 
that there was no error in denying the défendants' request for a 
severance and sèparate trials. 

Nor was there error in the ruling in respect of the peremptory 
challenges. The offense not being capital or pmiishable by im- 
prisonment in the territorial prison, the défendants were entitled 
under the territorial statue to but three such challenges, to be 
exercised jointly. Thèse were accorded to them. 

The judgment is affirmed. 



In re BEHRY et al. 
(Circuit Court of Appeals, Secoud Circuit. May 22, 190G.) 
No. 2,-59. 
Trusts— CoNSTRUCTivE Trust— Payment of Money — Mistake of Fact 

^llECOVERY. 

Petitiouers under a iiiistaken lieliet' tliat they were iudebted to B. & Co., 
on Noveniber 2-"itli paid tlieni $1..^00, wliicli tliey did not owe, in response 
to a demaud froni B. & Co. for nioney on certain stock transactions. 
On the 2titli, B. & (to. made a gênerai assignment for tlie beneflt of theiï 
creditors. and on the 28tli a pétition In baukruptcy was flled against 
tbeni. Tbe money so paid was deposited to tUe crédit of B. & Co.'s bauk 
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seeount whifh from that timo oontaincd a balance larsely in excess 
of siicli aniount wiiieli was fliially pairt to 15. iV: Co.'s tnistec in baiikruijtcy. 
IJfhl, tliat, tlie moncy liavin;,' been paid untlcr niistake of fact, was re- 
covcrable on ijctition aç;ainst tlie tnistee. 

2. TWtSTS — COXSTTÎtTCTTVE TRUSTS — l'AYlIEXT OF MOXKY. 

AVbt'i-e bankrii])ts (loi)OKite(l money wbicb tbcy h;ul recoivpil froni ]>vt\- 
tioners under a nustalîe of fa<-t to tîie erodit of tbeir gênerai bank accoimt. 
and liionsh subsetinent to sncli deiiosit an<l jjrioi' to tbe intervention of 
t)ankrni!rey, witlidra.wals \v(>i'o niade froni tlie acconut, tlie l)alance was 
nevev below tlie ainoinit wliicb tbey received tlivoni^h niistake, it woiild 
be iivesuined tliat tlie :!niounts witlidi-awn were not tliose iiinjvess(>d v:itli 
tlie trust, and tlitit so Ion? as tlie bankruiifs a(<'onnt cqnalled or exceeded 
tlio amount erroueousiy reeeived that sneli ainoiint constituted tbe trust 
fuud. 

Pétition for Revision of Proceedinp;s of the District Cov.rt of the 
United States for the Southern District of New York, in I]ankniptcy. 

On pétition, filcd by tlie trustées in bankruptcy of Jacob r>erry 
& Co., bankrupts, to review an order of the District Court for the 
Southern District of New York, dated Octolier 18, 1905, (Hrectin.o- 
said trustées to pay to Raborg & Manice $1,500 and costs from the 
funds in their hands as trustées. 

James N. Rosenberg and Robert P. I^cvis, for trustées. 
Benjamin N. Cardozo, for Raborg- & Manice. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. Raborg & Manice, during al! the time 
in question, were brokers on the New York Stock Exchange and 
Berry & Co., the bankrupts, were aLso brokers on the Consolidat- 
ed Stock Exchange, in the same city, and had an active spéculative 
accotmt with Raborg & Manice. 

On November 11, 1!)04, by virtue of a sale of stock made by Ra- 
borg & Manice for iierry & Co., the lattcr received a crédit of 
$2,(575 on the books of the former and on the same day the money 
was paid over to Berry & Co. On November 14, 1904, through a 
mistake of the bookkeeper of Raborg & Manice, the said amount 
of $2,675, was again credited to Berry & Co., but the mistake was 
not discovered until after their failure, on Novemljer 26, 1904, 
when they made a gênerai assignment for the bcnefit of their credit- 
ors. On the day previous, November 25th, Ijetwecn 2 and 3 o'clock 
in the afternoon, in response to a demand for "some money" by 
Berry & Ce, Raborg & Manice, after consulting the books and 
learning from the bookkeeper that there was a balance of about 
$2,500 due, drew two checks for $1,000 and $500, respectively, and 
sent them by messenger to Berry & Co., who deposited them about 
3 o'clock to their crédit in the Hanover National Bank. On No- 
vember 28, 1904, a pétition in bankruptcy was filed against Berry & 
Co. by their creditors. 

There is no dispute as to the fact that through a mistake in 

bookkeeping, growing out of the failure of Berry & Co. to deliver 

certiftcates on their stock sale which were a good delivery on the 

Stock Exchange, a crédit of $2,675 was given them to which they 

147 F.— 14 
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were not entitled. Relying on this crédit the payment of $1,500 
was made. The fact was that at the time the balance was the other 
way, Berry & Co. owing Raborg & Manice the sum of $139. Had 
the true situation been known the additional payment would not 
hâve been made. Stripped of ail complications and entanglements 
we hâve this naked fact that Raborg & Manice by mistake paid 
Berry & Co. $1,500, which they did not owe and which Berry & Co. 
could not hâve retained without losing the respect of every honor- 
able business man. 

It is conceded on ail hands that had not insolvency and bank- 
ruptcy intervened Raborg & Manice could hâve recovered the 
money on an implied assumpsit in the event that Berry & Co. de- 
clined to return it after knowledge of the facts — a highly improb- 
able contingency. Of course such an action would lie. On no 
possible theory could the rétention of the money by Berry & Co. be 
justifîed; it was paid to them and received by them under mistake, 
both parties believing that Raborg & Manice owed the amount. 

If $1,500 had been placed in a package by Raborg & Manice 
and delivered to a messenger with instructions to deposit it in their 
bank, and the messenger, by mistake, had delivered it to Berry & 
Co., it will hardly be pretended that the latter would acquire anv 
title to the money, and yet the actual transaction in légal efifect 
gave them no better right. 

It is urged that to compel restitution now will work injustice 
to the gênerai creditors of the bankrupts, but this contention loses 
sight of the fact that the money in dispute never belonged to the 
bankrupts, and their creditors, upon broad principles of equity, hâve 
no more right to it than if the transaction of November 25th had 
never taken place. If the trustées succeed on this appeal the 
creditors will receive $1,500, the équitable title to which was never 
in the bankrupts. There can be no doubt of the fact that the pay- 
ment to Berry & Co. was a mistake and that-by reason of this 
mistake the trustées hâve in their possession $1,500 which, other- 
wise, they would not hâve. The proposition that Raborg & Manice, 
who hâve donc no wrong, shall be deprived of their property and 
that it shall be divided among creditors to whom it does not fair- 
ly belong, is not one that appeals to the conscience of a court of 
equity. 

The rule invoked by the District Court is well stated by Judge 
Story : 

"The receiring of money, which consistently with conscienee cannot be 
retained is in equity. siifîiclent to raise a trust in favor of the party for whom, 
or on whose aceouut, it was received. Tliis is tlie governing prineiple in ail 
snch cases. And, therefore, whenever any iuterest arises, tlie true question 
is not whether money lias Ijeen received by a party, of which he could not 
hâve compelled the payment, but, whetlier he can now, with a safe conscience, 
ex Jiequo et bono, retain it. Illustrations of this doctrine are famlliar in cases 
of money paid by accident or ;mlstake or fraud. * * * Still, however, there 
are many cases of this sort, where it is indispensable to resort to courts of 
equity for adéquate relief, and especlally where the transactions are com- 
plicated, and a discoverv from the défendant is requisite." Story Eq. Jurls- 
dietion, vol. 2, §§ 125.5-1 25G. 
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See, also, Nat. Bank v. Ins. Co., 104 U, S. 54, 26 L. Ed. 693 ; Am. 
Sug-ar Réf. Co. v. Fancher, 145 N. Y. 552, 40 N. E. 206, 27 L. R. 
A. 757. 

When the money was paid under a plain mistake of fact equity 
impressed upon it a constructive trust which followed it through 
the bank and into the hands of the trustées. 

The account of Berry & Co. was never overdrawn during the 
day of November 25th ; there was as much as $5,000 to their 
crédit durîng that day and at no time did the withdrawals reduce 
the balance below $1,500. It is true that large sums were checked 
out after the deposit of the $1,500, but the law présumes that the 
amounts withdrawn were not those impressed with the trust. In 
other words, so long as $1,500 remained in the bank the presump- 
tion is that it was the trust fund. 

It is unnecessary to enter further into détails of the bank's 
transactions subséquent to the failure ; it is enough to say that 
as the final resuit of the bank's liquidation of the account $6,310.- 
41 was delivered to the trustées in bankruptcy. But for the mis- 
take of Raborg & Manice this sum would hâve been $4,810.31, 
which is ail the bankrupts' creditors are entitled to. The $1,500 
should be paid by the trustées to Raborg & Manice, its lavvful own- 
ers. 

The language of Judge Jenkins in Standard Oil Co. v. Hawkins, 
74 Eed. 395, 20 C. C. A. 468, 33 L. R. A. 739 is applicable to the 
présent situation. At page 402 of 74 Eed., page 475 of 20 C. C. A. 
(33 L. R. A. 739) he says: 

"Hère the receiver îs an officer of the law, having the as-sets in custodia 
legls. He has no interest in the fund, save to see that it shall be distributed 
aniong those entitled to it according to the highest prineiples of honesty and 
of equity. The assets of the banlv received by him are, with respect to the 
question In hand, to be treated as an entirety. Those assets bave been swell- 
. ed by the property of the appellant wrongfully obtained by the banli, and which 
went into the possession of the receiver. Tliat iu the payment of dividends 
he has disbursed the actual money so received can mal^e no différence, so 
long as assets renialn out of which restitution can be made. The creditors 
hâve received that to which tliey were not entitled, and that which belonged 
to the appellant. If restitution be made out of the assets still remaining, the 
creditors will receive no less tlian that to which they were originally entitled, 
and the appellant will only receive that which was its due. To compass such 
a resuit is the highest equity, since otlierwise the appellant will be deprived 
of its own, and the gênerai creditors will receive that to which they hâve no 
right." 

The order of the District Court is affirmed with costs. 



VICTOR SAFE & LOCK CO. v. DERIGIIT, 

(Circuit Court of Appeals, Eighth Circuit. August 1, 1900.) 

No. 2,0G1. 

1. LlBEL— ACTIONABLE WOBDS— SPECTAL DAMAGE. 

By the law of libel defamatory language is actionable without spécial 
damage when it contains an imputation upon one as an individual, or 
in respect of his ofiice, profession, or trade, but is not actionable when it 



212 147 FEDERAL REPORTER. 

Is merely !n disparagejnent of one's property, or of the quality of the 
articles which. he manufactures or sells, unless it occasions spécial 
damage. 

2. Same. 

The plalntiff ts engaged In the manufacture and sale of what are com- 
monly designated as "Victor Safes." The défendant, who is engaged in 
selling other safes, wrote to a third person a letter contaluing the foUow- 
ing language: "\Ve bave heard that you had placed order for a Victor 
Screw Door. We are somewhat surprised at this and feel that you hâve 
been misled. The Victor plate safe is very cheaply constructed and 
eau be easily burglarized. The Victor, so-called, "manganèse steel safe" 
Is weaker still, and can be opened inside of a vault or anywhere else 
In a few moments time." Held, that this language must be regarded as 
merely in disparagement of the plaintiff's safes and therefore as not 
actionable in the absence of spécial damage, and that. there being no 
allégation of such damage in the pétition, it is demurrable, 

(Syllabus by Court.) 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Charles W. Baker (Waher S. Stillman, and J. E. Price, on the 
brief), for plaintiff in error. 

Isaac E. Congdon (Jolin W. Parish, on the brief), for défendant in 
error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District. Judge. 

VAN DEVANTER, Circuit Judge. This was an action for libel. 
The plaintiff, an Ohio corporation, is engaged in the manufacture and 
sale of safes of varions styles made of steel and iron plates and com- 
monly designated as "Victor Safes." Among thèse is one known as 
a "plate safe" and another known as a "manganèse steel safe." The 
défendant, a citizen of Nebraska, is engaged in the sale of safes other 
than those made by the plaintifif. The libel charged rests upon the 
foUovving letter written by the défendant to one Holland : 

"Dear Sir : We hâve heard that you had placed order for a A'ictor Screw 
Door. We are somewhat surprised at tliis and feel that you hâve been misled. 
The Victor plate safe is very cheaply constructed and can be easily bur- 
glarized. The Victor, so-called, manganèse steel safe is weaker still, and can 
be opened inside of a vault or anywhere else in a few moments time. The large 
second-band tire and burglar proof safe on which we made you a low price 
will stand much more explosive and is a much more diflicult safe to open 
than any Victor you eonld bviy. We are ready to demonstrate this at any 
time. We trust you hâve not concluded the contract, and will still consider 
a proposition on our safe." 

Because the pétition contained no allégation of spécial damage a 
demurrer thereto was sustained, and, the plaintiff declining to amend, 
judgment was given for the défendant. 

The sole question presented for our considération is: Is the lan- 
guage of the letter libelous per se; that is, actionable without spécial 
damage? As by the law of libel defamatory language is actionable 
without spécial damage when it contains an imputation upon one as an 
individual, or in respect of his office, profession or trade, but is not 
actionable when it is merely in disparagement of one's property or 
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of the qiialit)' of the articles which he manufactures or sells, unlcss it 
occasions spécial damage, it is essential to consider whether the lan- 
guage of the letter contains an imputation upon the plaintiff or is merc- 
ly in disparagement of the quality of its safes. Townsend on Slander 
a'nd Libel (4th Ed.) §§ Mfi-lôl," a05, aOiî ; Swan v. Tappan, 5 Cush. 
(Mass.) 104; Gott v. Pulsifer, 122 Mass. 2:S.-), 2;î Am. Rep. 322: 
Dooling V. Budget Publishiug Co., 14 1 Mass. 2.'5S, 10 X. E. HO!), 51) 
Am. Rep. 83; Bovnton v. Shaw Stocking Co.. 14(5 Mass. 319, 15 N. 
E. 507; Tobias v.'llarland, 4 Wend. (N.' Y.) 537; Malachy v. Soper, 
3 Bing. (N. C.) 371: Young v. Macrae, 3 B. & S. 2G4 ; Evans v. Har- 
low, 5 O. B. 624. The letter does not mention the plaintiff. It does 
not say that Holland's order for a Victor Screw Door was given to the 
plaintiff or that he was misled by the plaintiff. Nor is it implied that 
the plaintiff had any connection with that order, because consistently 
with ail that is said HoUand may hâve placed the order with some 
dealer other than the plaintiff wholly uninfluenced by any act or 
représentation on its part. Thèse considérations persuade us that the 
language of the letter must be regarded as merely in disparagement 
of the quality of the plaintiiï's safes. and therefore as not actionable 
in the absence of spécial damage, of which there is no allégation in 
the pétition. Cases before cited, and Stone v. Cooper, 2 Denio (N. Y.) 
293 : McEoughlin v. American Circular Loom Co., GO C. C. A. 87, 125 
Fed. 203 ; Pollard v. Lvon, 91 U. S. 225, 237, 23 L. Ed. 308 : Walker 
V. Tribune Co. (C. C") 29 Fed. 827; Wilson v. Dubois, 35 Minn. 
471. 29 N. W. 68, 59 Am. Rep. 3:'.5. 

There is nothing necessarily immoral or reprehensible in the man- 
ufacture and sale of safes which nre cheaply construc+ed, and not 
designed to be burglar proof or difficult of opening. Tliey may bc 
useful and salable in the markct for the punjose of placing what is 
put into them beyond the reach of fire, and possibly for other pur- 
poses. The case is thus distinguishable from those whcre language is 
held actionable without spécial damage whcn it imputes to a master 
mariner and shipowner a purjiose to sail to a distant port with pas- 
sengers and freiçht when bis ship is so unseaworthy as to immediatclv 
endanger ail on board, or when it imputes to a brewer the use of such 
unwholesome materials in brewing as to make sick those who drink 
his béer. Ino-ram v. Lawson, 6 Bing. N. C. 213 : Ohio & M. Rv. Co. 
V. Press Publishing Co. (C. C.) 48 Fed. 206 ; White v. Delevan, 17 
Wend. (N. Y.) 49. Such language although relating to property or 
an article oroduced, is a libel on the owner or producer because it im- 
plies that he is guilty of deceit, or what is more reprehensible, in the 
conduct of his business. 

We think die rnling upon the demurrer was right, and the judgment 
is accordingly affirmed. 
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In re NEW YORK & NEW JERSEY ICB LINES. 

In re IIEWITT et al. 

(Circuit Court of Appeals, Second Circuit. May 22, 190C.) 

No. 214. 

1. Bankbuptcy — Corporations Subject to Act — Construction of Statute. 

The provisions of Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat. 547 
[U. S. Comp. St. 1901, p. 3423], emimeratiiig tlie classes ot corporations 
subject to tlie act, is to be strictly construed, and includes only such 
corporations as are clearly within tbe enuiueration. 

[Ed. Note. — What persons are subject to bankruptcy law, see note 
to Mattoon Nat. Bank v. First Nat. Bank, 42 C. C. A. 4.] 

2. Same — ICE Company. 

A corporation organized to buy, gather, store, and préserve Ice. to 
ship and vend tbe same, and which carried on its business by rentlng 
small bodies of vi-ater from which it eut tbe ice wbicb it stored, sbipped, 
and sold, only two or three times in a number of years buying small 
quantities of ice vvhen its owu supply ran short, is not eugaged prin- 
cipally In manufacturing. trading, or conunercial pursuits, within the 
meaning of Bankr. Act July 1, 1808, c. 541, § 4b, 30 Stat. 547 [U. S. 
Comp. St. 1901, p. 3423], and Is not sui)ject to Involuntary proceedings 
in bankruptcy. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, § 17.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree holding that the 
corporation could not be adjudicated a bankrupt and dismissing the 
pétition for such adjudication. 

H. B. Clossan, for appellants. 
Selden Bacon, for appellee. 

Before WALLACE, DACOMBE, and COXE, Circuit Judges. 

tACOMBE, Circuit Judge. The New York & New Jersey Ice Lines 
is a corporation organized under the statutes of New Jersey for the 
following objects: 

"To buy, gather, store and préserve ice; to prépare it for sale, to transport 
it to the cities of Jersey City, New Yorlî: aud elsewUere and to vend tha 
same, to contract witli others and hire the necessary material for the per- 
formance or accomplishment of tbe said objects," etc. 

The work that the company has actually donc under this charter 
has been the gathering, storing, and préservation of ice, the trans- 
portation of it to the places of demand, and the selling of it there. 
Once in a great while, about two or three times in 13 years, it bought 
a little ice in Maine for its customers when its own supply ran short. 
What it did was to rent small bodies of water, or secure easements 
therein, and to harvest the ice which formed thereon dnring the winter. 
The only question in the case is whether such a corporation may be a^i- 
judicated an involuntary bankrupt, under the act of 1898. The rele- 
vant section is: 



IN RE NEW TOEK & NEW JERSEY ICB LINES. 215 

"Sec. 4b. * * * any corporation engagea principally ia manufacturinp. 
trading, printinfî, publishing, or mercantile pursuits * * * may be aci- 
judged an involuntarv banltrupt," etc. Act Juiy 1, 1898, c. 541, 30 Stiit. 
547 [U. S. Oomp. St. 1001, p. 3423]. 

This section was amended in 1903 by inserting the vvord "mining" 
after the word "publishing." 

The Bankrupt Act of 1857 covered "ail moneyed business or com- 
mercial corporations and joint-stock companies." This was a very 
comprehensive clause, and when Concrets in a later act uiulertakes. 
in place of it, to give a spécifie enumcration of the particular kinds of 
business in which corporations mu.^t be "principally engaged" in order 
to bring them within the terms of the act, it is to be assumed that 
the words of such enumeration were used ex industriâ to restrict 
the provisions of the statute to such corporations on!}- as are clearly 
within the enumeration. This interprétation is apparently confinned 
by the amendment above referred to. Before amendment efforts 
were made in several districts to secure an adjudication in bank- 
ruptcy of différent mining companies on the ground that they were 
engaged in nianufacturing or trading or mercantile pursuits. Such 
applications were unsuccessful. In re Woodside Coal Co. (D. C.) 
105 Fed. 56 (and cases there cited) ; ]n re Keystone Coa! Co. (D. C.) 
109 Fed. 872. Thereupon Congress extended the provisions of the 
act to such companies : but it dirl so. not by the use of broad gênerai 
language, but by the addition of anoth.cr spécifie désignation. In re H. 
J. Quimby Freight Co. (D. C.) ]21 Fed. 141. If "mining" could not 
be fairly included within the words "manufacturing, trading or mercan- 
tile pursuits," it is difficult to see upon what principle that phrase 
could be extended to include the harvesting, storage, and préserva- 
tion of ice, even though it had to be eut in order to harvest it and 
was eventually sold. 

The appellant relies upon the décision of Judge Archbald in First 
National Bank v. W}-oming Valley Ice Co. (D. C.) 136 Fed. 466; 
but it is manifest from an analysis of bis opinion that he found the 
ice Company to be a trader only, because a "materia! part" of its busi- 
ness was the buying of ice from third persons and the reselling of that 
ice to its custoniers. The court in that case seems somewhat to bave 
enlarged the statute, which enumerates corporations "engaged prin- 
cipally in trading," words which would seem to mean more than a 
"material part of whose business is trading." But the citation in 
no respect fits the case at bar. The amount of ice purchased fronî 
third persons at rare intervais was so small as to be negligible. 

Other authorities referred to by the resi)ective parties will be found 
cited in the opinion of the référée. The district judge did not writo. 
Little light is thrown upon the question by décisions not concerned 
with this act, which for the reason above set forth should, in this 
particular, be strictly construed. The principles laid down in the 
mining cases seem conclusive of the case at bar. 
The decree is afifirmed. 
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THE ETPaiItTA. 

(Circuit Court of Apjieals, Second Circuit, ilay 22, 390G.) 

No. 253. 

CoixisioN — STEAîr.siiii' AND I>i;iFTiM<i LicaiTKK — Mutual Faui.t. 

A rowing tn.ir wliicli c;!st ;ulriit two li;r!u('!v,. liavins noitlier motive 
power nor ineaus of siKiialiii.ir, noav tlie iiiiddle ot the Hudsoii river op- 
jiosiie New Yorlv City, ou a soujewliat l'ofîsy day, wliile deliveriug a 
tliird boat, Iiclii, iu fault tor a collision betwceu oue of such lisliters 
aud a steaiushi)} ])asf-ius out to sea viiiicli did not uiaivO out tlie ligliters 
until witiiiu lesK than 1000 feet of thom, aud tlie steamship also hcJd 
(•liarejeable wltli coutributory fault, either in failiut; to soouer see tbe 
ligliters or, iu case excusable in tliat because of tlio tliickness of tlio fog, 
iu goins at such rate of speed tbat slie was uuuble to avoid tlieui after 
tljcy were seeu. 

[I']d. Note. — I^or cases in poiut, see vol. 10, Cent. Dig. Collision, g§ 70, 
151), 170, 175.] 

Appeal from the District Court of the United States for the 
Southern District of New York. 

For opinion below, see 139 Fed. 925. 

Albert A. Wray, for appellant. 
W. Mynderse, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALEACE, Circuit Judge. This action was brought by the owner 
of the barge Oval Erand to recover damages for the colHsion between 
the barge and the steamship Etruria. The court bclow dismissed the 
libel. 

We accept, as substantiaîly correct, the fmdings of fact stated in 
the opinion of tlie District Judge, differing witli Iiim in some of tlie 
détails only; and we agrée with his conclusions of law that the owner 
of the Oval Brand was in fault, for the reasons stated in his opinion. 
We think, however, that the Etruria was also in fault. 

The Oval Brand, a lighter without motive power of lier own, was 
lying alongside another lighter near the middle of the Hudson river, 
opposite, but somewhat below, pier No. 25, on the morning df a 
somewhat foggy day, when she was struck by the Etruria, Bofh 
lighters were practically motionless, drifting upon a slack ébb tide, 
and heading somewhat toward the New York shore. They had been 
left drifting temporarily by their owner's tug, and were not provided 
with a horn or other means for making any fpg-signals. 

The Etruria, with lier master, pilot, and second and third officers 
on her bridge, and two lookouts forward, had left her pier, which 
is about a mile and a half above the place of the collision, and, having 
straightened on her course down the river, was proceeding about 
mid-channel when she observed about 1,500 feet away a car-float, 
loaded with railroad cars and attached to a tug, proceeding slowly 
from the New York side on a course across the river towards 
the New Jersey side, apparently intending to cross the path of 
the steamship. Thereafter the Etruria maintained her course and 
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speed for some little distance, and then altered hcr course to star- 
board, her wheel being put hard to port, thereb\' throwing- lier bow 
toward the Jersey shore, and she passed in front of tlic car float some 
70 or 80 feet away. The Etruria then began to alter her course to 
port, to regain her original course in mid-channel — her wheel being 
put hard starboard, according to the testimony of her quartermaster 
who was at the wheel — when her pilot and some of her officers dis- 
covered the lighters bearing about a point u])on the Etruria's port 
bow. The lighters were then about 750 to 1,000 feet away. Imme- 
diately upon discovering the ligliters the Etruria attenipved to re- 
gain her course again to starboard, her wheel being put hard to port ; 
but, finding she could not do so sufficiently to avoid the lighters, she 
reversed her engines, and, although her headway was retardcd, the 
bluff of her bow struck the lighters near the stern of the outlying 
lighter with considérable violence, and she ran some little distance 
after the blow. 

It is apparent from thèse facts that the Etruria must hâve main- 
tained her original course until she was quite near to the car float, 
otlierwise her wheel would not bave been put hard aport to pass 
in front of the car float. It is apparent also that for some interval 
of timé before she passed the car float, the latter, loaded with cars, 
intercepted to some extent her view of the lighters. 

One of the controlling questions of fact is whether the Etruria 
shoukl hâve discovered the lighters, either before she first changed 
her course to starboard, or, if not earlier, before she again altered 
her course to port. After theTast maneuver it would seem that it 
was impracticable for her to regain her course to starboard in time 
to avoid collision with the lighters, and it was imperative for her 
to reverse full speed astern. Another question of fact is whether she 
was maintaining too high. a rate of speed in view of the state of the 
fog. Her own theory is that the fog was heavy, and that her speed 
was at a rate of not more than about four miles an îiour. Accord- 
ing to her answer the weather was "thick and foggy." After the 
original entry of the collision Vv'as madc her log was interlined to 
show that it was foggy at that time. The absence of such an entry 
originally is a suspicions circumstance. 

A careful considération of the évidence satisfies us that the Etruria 
has sought to exaggerate the density of the fog, and lias convinced 
us that although at times during the morning it was thicker than at 
others, at the time of the collision it was not so thick that the 
Etruria could not bave discovered the lighters when more tlian l,-500 
feet away. Indeed, it is stated in the ])lca(lings by the Etruria, and by 
some of the witnesses, that she did cliscover them wlicn l.oOO feet 
away. As has been said, she did not discover them until she was 
within less than EOOO feet of them. The pilot of the Etruria testifies 
that he had no report from the lookouts ; and neither the lookouts, 
nor the master, the second officer or the third officer, ail of whom 
were on the bridge with the pilot, were examined as witnesses. We 
think that the lookouts and those who were upon the bridge had 
their attention somewhat diverted by watching the opérations of 
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the tug attached to the car float before she crossed the path of the 
Etruria, and watching the car float afterwards and when to some ex- 
tent she intercepted the view of the lighters. If a vigilant outlook 
had been maintained, it seems impossible to doubt that the présence 
of the lighters could hâve been discovered, certainly before the Etru- 
ria altered her course to port while passing the car float; and if 
the lighters had been observed, that change towards port would 
not hâve been made, and the Etruria would hâve safely passed the 
lighters port to port. 

If, owing to the state of the fog, the lighters could not hâve been- 
discovered by vigilant observation until the Etruria was within 750 
or 1,000 feet of them, ît is plain that the Etruria was maintaining too 
great speed. The fact that in making the changes of course her 
wheel was put hard over, suggests that she was going at a higher 
speed than she asserts. However that fact may hâve been, her speed 
w-as excessive if it was true that she could not reverse her engines 
and corne to a standstill before she should collide with a vessel which 
she ought to hâve seen. The Nacoochee, 137 U. S. 330, 11 Sup. 
Ct. 122, 34 L. Ed. 687. 

The fact that the lighters were lying stationary and without mo- 
tive power to help themselves in the crowded channel, did not under 
the circumstances embarrass the Etruria, and is of no importance in 
absolving her from the conséquences of her contributory fault. If 
they had been under motion the Etruria would hâve had to ascer- 
tain the direction in which they were moving, and to some extent 
their speed, in order to avoid them; and it is not improbable that 
she would hâve had a more difficult task than she actually did hâve. 
If they had been under motion they might perhaps hâve been better 
able to keep out of the way of the Etruria ; and if they had been pro- 
vided with means for signaling their présence, they might hâve at- 
tracted her notice before she saw them. Thèse considérations do not 
excvise the Etruria for colliding with the lighters, if it was practicable 
for her, using due diligence, to avoid doing so. 

The decree is reversed, with costs of this appeal, and with in- 
structions to the court below to render a decree dividing the damages. 



McMILLIN et al. v. BEVES. 

(Circuit Court of Appeals, Second Circuit. May 22, lOOG.) 

No. 114. 

Brokers — Sale of Bonds — Right to Commission. 

It is sufficient to entitle a brolœr to bis coiuniission on a sale of bonds 
tliat the sale was efCected tbrougli bis ageucy us its proeuring cause, 
and when his communications witli the purebaser were the means of 
bringing the purchaser and bis principal together, and a sale results as 
a conséquence thereof, his right to his commission is not defeated bccause 
the principal assumes exclusive charge of the subséquent negotiations, 
dispensing witli his services, nor beeause the sale is finally made on 
substituted terms resulting from snch final negotiations. 

[Ed. Note. — For cases in point, see vol. 8, Cent. Dig. Brokers, § 74.] 
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In Error to the Circuit Court of the United States for the Southern 
District of New York. 

A. T. Rose, for plaintilïs in error. 
Dallas Flannagan, for défendant. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The action was brought to recover 
commissions alleged to hâve been earned by the plaintiff as a broker 
in procuring the sale of certain corporate bonds. The principal 
assignments of error are based upon the refusai of the trial judge to 
direct a verdict for the défendants. 

The jury were authorized to find the following facts: Early in 
January, 1901, the défendants requested plaintiff to find a purchaser 
for $275,000 mortgage bonds of a traction company operating cer- 
tain Street railroads in Oshkosh, Wis., and to offer them at a specified 
price with a certain amount of the stock of the company as a 
bonus, and promised the plaintiff a commission upon the sale of 
2y^ per cent. Pursuant to that proposition the plaintiff entered into 
commuications with one Donnell, of Boston, and at the suggestion of 
Donnell had several interviews with the défendants to obtain informa- 
tion relative to the value of the securities, and reported the results to 
Donnell. February 19th plaintiff brought Donnell to the office of the 
défendants in New York City, introduced him, and told them he had 
offered the bonds to Donnell on the terms which they had suggested. 
and the défendants promised him that his commission should be 
taken care of. At that interview, after having a private conférence 
with Donnell, the défendants told the plaintiff in substance that they 
had offered the bonds to Donnell at a somewhat reduced price, naming 
the terms ; and an understanding was reached between ail the parties 
that Donnell would within a few weeks investigate the value of the 
securities and negotiate directly with the défendants, and that the 
plaintiff's further intervention would be unnecessar}' unless he should 
be called in by the défendants. Thereafter Donnell visited Oshkosh, 
had the railroad properties examined by an expert, investigated the 
earnings and expenses and gênerai financial condition of the com- 
pany, had numerous interviews at Boston and at Chicago with Far- 
ley, an employé of the défendants in charge of their Boston office, and 
finally agreed definitely with Farley to purchase the bonds. Subse- 
quently Donnell closed the transaction with the défendants, entering 
into a written agreement with them w'hich modified somewhat his 
agreement with Farley, and which contained independent provisions 
contingent upon a reorganization of the traction company by Don- 
nell. The terms of this agreement, so far as it related to the purchase 
of the bonds, were practically those originally proposed to him by 
the défendants. By the original proposition he was to hâve the bonds 
and the bonus stock for a sum which, with interest, would havc 
amounted at the time of the final agreement to $265,8-33. By the 
final agreement he undertook to pay $211,750 for the bonds and $54,- 
083 for the stock, and was to pay the latter sum in cash and tire 
balance in six months, with interest. 
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Upon thèse facts it would hâve been error if the trial jitdge had 
taken the case from the jury and directed a verdict for the défendants. 

It is snfficient to entitle a broker to compensation that the sale was 
effected through his agency as its procuring cause; and when bis 
communicatioas with the pnrchaser hâve bccn the cause or means of 
bringing the purchaser and his principal together, and the sale lias 
résultée! in conséquence thereof, his right to compensation is per- 
fect ; and when the principal assumes exclusive charge of the ne- 
gotiations, dispensing with the further efforts of the broker, and sees 
fit to vary the terms originally proposed, the circumstance that the 
sale is made upon the substituted terms will not defeat the broker's 
right to compensation. On the other hand, the broker is not en- 
titled to compensation for unsuccessful efiforts to make a sale, un- 
less the failure bas been caused by the fault of his principal; and 
when he bas been allowed a reasonable time to effect the sale, and 
has failed, and the principal bas in good faith terminated the agency, 
and effected the sale through his own efforts, the latter is not liable 
for commissions. Lloyd v. Matthews, 51 N. Y. 124, 132 ; Sussdorf 
V. Schmidt, 55 N. Y. 319; Wvhe v. Marine Nat. Bank, 61 N. Y. 415; 
Sibbald v. Bethlehem Iron CÔ., 83 N. Y. 378, 38 Am. Rep. 441 ; and 
Walton v. Chesebrough, 1G7 N. Y. GOG, GO N. E. 1121 affirming 
(Sup.)-57 N. Y. Supp. 687. 

The law as thus stated was formvtlated in substance in the in- 
structions given to the jury by the trial judge; and he properly ad- 
vised them that inasmuch as it was not disputed that Donnell and 
the défendants had been brought together through the plaintiff's 
efforts, that after the interview of February 19th the plaintift" had 
made no further efforts to negotiate the sale, and that the sale was 
finally closed by the negotiations of the défendants conducted mainly 
by their own employé, the controlling question for their considération 
was whether the plaintiff's version of that interview was the true one. 

In view of thèse instructions it would bave been mère répétition 
to bave giv.,a the instruction asked for by the défendants in their 
sixth request. 

The judgment is affirmed. 



KTtlE R. CO. V. FARRIOLIv et al. 

(Circuit Court of Appeals, Second Circuit. May 22, 1906.) 
No. 197. 

1. Trial — Direction of Verdict — Confijctino Evidence. 

Wliere tliero is a direct conflict of évidence ou an issue the court is 
not justilied iu ti'.lving sueli issue from tlie ;iury, who are tlie .iudsjes of 
tlie crediljility of the wituesses, because tho te^tiinony on one side largely 
preponderates. 

[Kd. Note. — For cases in ijoiut, see vol. 40, Cent. Dig. ïrial, §§ o42, 334, 
3.3S.J 
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2. Railroads — I:>;jt!KY to I'eeson at Ckossinc — Vioi.atiox of Spkf^d Ordi- 

NASCE. 

Tlie violation by a railroad eompany of an oixliiiancp regulatins; tlie 
speed of trains is not conclnsive ovidciipe of nc^îliiçciicc, but in an action 
for an injury at a crossing iw to l)e Kubniittecl to tlie jury as a cirenni- 
stance f roin wliich négligence nuiy l)e ir.ferred. 

I Kd. Xote. — For cases in point, see vol. 41, Cent. I)ig. Railroads, §§ 
1000, n()4ti.] 

In Error to the Circuit Court of the United States for tlie Southern 
District of New York. 

F. B. Jennings, for plaintifï in error. 
J. B. Ker, for defenrlant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The assignments of error challenge 
the refusai of the trial judge to direct a verdict for the défendant 
upon the ground that the évidence established the contributory négli- 
gence of the plaintifï, and his instructions to the jury upon the ques- 
tion of the négligence of the défendant. 

The testimony of the plaintiff that he was struck by the locomotive 
of the defendant's train as he was attempting to cross the tracks of 
the défendant at Monmouth street, and when the approaching train 
was intercepted from his view by another train which had passed 
him while he was waiting to cross, and the rest of his testimony 
bearing tipon the question of contributory négligence made, as this 
court observed upon a former occasion (138 Fed. 28), "an improliable. 
but not an impossible, case," and was overwhelmingly contradicted 
by the évidence introduced by the défendant. Nevertheless the ques- 
tion of his credibility was one for the jury, and if his testimony was 
true it would hâve been error for the trial judge to take the case 
from their considération. 

The trial judge in his charge to the jury upon the question 
of the négligence of the défendant in effect instructed them to find 
upon this issue in favor of the plaintiff, because the évidence was un- 
contradicted that the train of the défendant was moving at a speed 
in excess of that permitted by the city ordinance. Ile refused 
to instruct them, as requested by the défendant, that the defendant's 
failure to comply with the ordinance did not in itself constitute con- 
clusive proof of négligence, and that it was for the jury to say, in 
view of the situation and surroundings in that part of the city and ail 
the circumstances, whether the failure to comply was négligence. 

The rule established by the weight of authority is, that the vio- 
lation of the ordinance is not conclusive évidence of négligence, but 
is to be submitted to the jury as a circumstance from which négli- 
gence mav be inferred. Grand Trunk Railroad Co. v. Ives, 114 U. S. 
408, 13 Stip. Ct. 679, 36 L. Ed. 480; Hanlon v. South Boston Rail- 
road, 129 Mass. 310; ICnupple v. Ice Co., 84 N. Y. 490. 

The crossing was at the outskirts of the city, was rarely used, and 
the approaches to it afforded an unobstructed view for a long dis- 
tance of a train approaching from any direction; and it could only 
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be owing to an extraordinary and almost impossible combination of 
circuiiistances that a person using it would be endangered or em- 
'jarrasssed in the least degree by the omission of the défendant to 
conform strictly to the ordinance. 

The instructions given and refused, deprived the défendant of 
tht benefit of a meritorious défense, and the assignments of error 
based upon the exceptions to the ruhngs are well taken. 

The judgment is reversed. 



SULMVAN et al, v. CARTIER et al. 

(Circuit Court of Appeals, Ninth Circuit June 20, lOOC.) 

No. 1,2C8. 

1. iNJtrKCTION— WEONGFnr, ISSUANCE — BoKD— DAMAGES— PlEADING. 

Wliere, in an action on an luiimction bond, the damages were specifically 
alleged and iteniized, the reeovery was liniited to the items alleged. 

[Ed. Note. — For cases in i)oint, see vol. 27, Cent. Dig. Injuuction, §§ 
58e-o97 ; vol. 15, Cent. Dig. Damages, § 449.] 

2. SaME — IKSTEIICTIONS. 

In an action on an injunction bond, the court chargea that the amount 
of damages, if any, recoverable, should not exceed in the aggregate the 
amount prayed for in the complalnt, but that if plaintiff was entltled to 
reeovery, the .lury, in measuring the damages, should consider "ail dam- 
ages," if any, tliat had their origin and direct and immédiate cause in the 
restraining order during the perlod from the date the restraining order 
was served until it was dissolved. Held, that the words "ail damages" 
as used in such instruction did not render it erroueous, as misleading 
the jury to allow damages not claiuied in the complalnt. 

3. Saue — Attokney's Fées. 

In an action ou an injunction bond, attorney's fées paid in procuring 
the dissolution of a teinporary restraining order was not a proper élément 
of damages. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injiuiction, § 597.] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

J. C. Campbell, W. H. Metson, F. C. Drew, Albert Fink, and Ira D. 
Orton, for plaintiiïs in error. 

W. Lair Hill, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWEEY, 
District Judge. 

HAWLEY, District Judge. This is an action brought by défend- 
ants in error to recover damages on a bond given to obtain a tem- 
porary restraining order. The original action was in ejectment to 
recover possession of a fractional mining claim described as the 
"Little Chance Fraction." At the time the original action was 
commenced an order to show cause was made, directing the said 
défendants in error to appear before the court on August 29, 1903, 
to show cause why an injunction should not issue pendente lite, 
€njoining said défendants in error from mining upon or extracting 
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any gold from saîd daim, and in the meantime restraining the 
said défendants in error from so doing. The bond upon which this 
suit was brouglit was given to obtain tliis temporary restraining 
order. On the hearing the injunction pendente lite was granted. 
Afterwards, on April 9, 1904, the action in ejectnient was tried, 
resulting in a judgment for the défendants in error. 

Tlie amended complaint set ont severai spécifie différent causes 
of action, and damages in certain amounts were claimed in each 
count "by reason of tlie wrongful issuance of said injunction order." 
Some of tlie causes of action were eliminated during the trial. 
The différent causes of action included : (1) The reasonable value 
of attorney's fées in "attempting to secure the dissolution of said 
injunction and restraining order," the damages alleged bcing in 
the sum of $1,000 ; (2) damages for 223 days lost time during the 
period of injunction in the sum of $3,045; (3) in making certain 
trips and in securing certain witnesses for the purpose of resisting 
said restraining order, and in attempting to hâve the same dissolv- 
ed and set aside, in the sum of $1,000. 

The court instructed the jury, among other things, as foUows : 

"If you believe from ail the évidence tlifit the plaintiffs are entltled to re- 
corer damages against the défendants, then I instruct you that lu measuring 
the damages of the plaintiffs you are to consider ail the évidence submitted 
to you and allow the plaintiffs for the loss of their time, if any, as herein- 
after limited, their expenses, If any, in seeklng to dissolve or set aside said 
restraining order, ineluding a reasonable sum as attorney's fées, if you flnd 
they employed an attorney in an effort to dissolve the Injunction and in 
answering the order to show cause, but the amount of the damages, if any, 
recoverable, shall not exceed, in the aggregate, the amount prayed for in the 
plaintiffs' complaint, to wit, the sum of $2,500. * * • You are instructed 
that if you flnd from ail the évidence that the plaintiffs are entitled to recover 
damages from the défendants, then in measuring the damages from the de- 
fendants to plaintiffs you are to consider ail damages, if any, that had their 
origin and direct and immédiate cause In said restraining order during the 
period which dates from the time the restraining order was served on the 
présent plaintiffs up until the time of the dissolution of the same, to wit, 
November 9, 1903." 

We do not think the court erred in giving the last instruction as 
to the measure of damages. We agrée with plaintifïs in error 
that when damages are specifîcally alleged and itemized, the re- 
covery should be limited to the items alleged. It would be erro- 
neous, in such a case, to allow a recovery for damages not claimed in 
the pleadings. The spécifie objection is to the use of the words 
"ail damages." We are of opinion that the jury, in the light of ail 
the facts shown by the record, could not hâve been misled into the 
belief that it had the right to consider anj' damages not alleged in 
the complaint nor proven at the trial, or that the jurors could hâve 
drawn therefrom the idea that they were not required to limit the 
amount of recovery on each count to the amount of damages claimed 
therein. But, for the reasons stated in Lindeberg v. Howard (re- 
cently decided) 146 Fed. 467, the judgment must be reversed on 
the ground that the court erred in submitting "attorney's fées" as an 
élément of damage to be considered by the jury. 

Judgment reversed, and cause remanded for new trial. 
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NEW YORK EVENIXG JOURNAL VVB. 00. v. SIMON. 

(Circuit Court of Aiipeals, Second Circuit. May 22, 1906.) 
No. 2.-Î0. 

1. Appeai. Axn Erroe — Revtew — 1Iarmi,ess Erîîor. 

Tlie iidiiùsï^iou in évidence iu au action l'or lil:iel of a seneral state- 
meut by a witiiess tluit ])laintiiï "was vcry nuicli diKU•l■s^('d" by tiie 
article piil)lislied was iiot prejudicial error. wliere tlie cliarge mude 
a^ainst t)ie plaiutifC iu tlio artittle was ot sucli (-liuvacter tliat tlie jxu'y 
would liavo becu warrantod iu findins sucli fact, eveu witlidut proof. 

[Ed. Note. — For cases in point, sec vol. 3, Cent. Dig. Appeal aud Error, 
§ 41G0.] 

2. LlBEL — EVTDETnCE — PrOOF OE REFUTATT0^^ 

lu an action for libel, tbe gênerai higli l'cputatiou of the plaintiff may 
properly be put iu proof iu gênerai tenus. 

[Ed. Note. — For cases iu poiut, see vol. .'>2, Cent. l)ig. Libel and Slau- 
der, §§ 2.50, 302.J 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Tliis cause cornes hère upon writ of error to review a judgment 
în favor of défendant in error, who was ]:)laintiiï below. The action 
was for hbel in publishing of [ilaintiff, tlie captain of L,' Aquitaine, 
one of the steamers of the Frencli Linc, tliat lie passed by a water- 
logged bark in mid-ocean, leaving lier crew of 14 men to their fate, 
although she signaled: "Sciid us help. We are sinking." The jury 
gave plaintiff a verdict of $,5,000. 

C. J. Shearn, for plaintiff in error. 
Charles Haldane, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Only tv\'o points were presented upon tliîs appeal, 
and the argument in sup]iort of neither is persuasive. 

1. It is challenged as error that the trial judge allowed a witness 
to testify that "thé captain was very mucli distressed about this ar- 
ticle." The witness was iiot allowed to expatiate on this subi cet, and 
other statements that he made were stricken out. The single ques- 
tion, then, is whether the admission of this particular pièce of testi- 
mony, which no doubt expresses the conclusion of the witness, can 
be considered as a harmful error. Without now determining whether 
such an opinion is or is not compétent, we are entirely satisficd that 
it was in no wise prejudicial to the défendant. Had the court chargea 
the jury that they were warranted in finding, even without direct 
proof, that the plaintiff, the captain of an océan steamer, "was very 
much distressed" about an article which charged him with abandon- 
ing 14 fellow seamen to a horrible death, we should not be inclined 
to reverse the judgment; and the sim[5le statement of the witness 
added nothing to the presumption the jury was entitled to make. The 
case is ver-/ différent from that relied on bv défendant (Cudlip v. 
N. Y. Evening Journal, 174 N. Y. 158, 66 R E. 6G2), where the ex 
parte affidavit put in évidence (against valid objection as hearsay. 
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etc.) not only averred that plaintiff was innocent of tlie charge of 
theft which the paper published, but had "really been the victim 
of a great outrage" and the "innocent victim of a conspiracy, while 
another person was the real criminal who stole the ring"- — circum- 
stances which might not unnaturally influence the jury on tlie ques- 
tion of damages. 

2. The only other exception is to tlae admission of évidence that 
the "gênerai réputation of the plaintifif was very high as an officer 
and a man." It is not necessary again to discuss this question. We 
considered the whole subject and the many conflicting décisions of 
différent courts in Press Publishing Ce. v. McDonald, 63 Fed. 238, 
11 C. C. A. 155, 26 L. R. A. 53, and hekl that such gênerai testimony, 
not, however, extended to minuter détails, might properly be put in 
proof. 

The judgment is affirmed. 



BIDWELL V. LEVI, BLUMEXSTIEL & CO. 

(Circuit Court of Appeals, Second Circuit. May 28, lOOC.) 

No. 209. 

'' CUSTOMS DUTTES— MeRCHANDISE IN WaRETIOURE — FORAKEE ACT. 

Merchaiidise from Poi'to Rico, whieli at tlie tiiiie of importation was 
not subjeet to the tariff laws. because not imported from a foreign 
country, did not, by reason of tlie fact tbat it was entered for warehouse 
and was not withdrawn until after tbe passnfre of the Porto Rico tnriff act 
of April 12. 1900, c. 191. 31 Stat. 77. becorae dutiable under the provision in 
said act that duty should be enacted on "merchandise previously entered 
• * * under bond for vvarehousing." 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

The Circuit Court directed a verdict in favor of the défendants in error, 
against George R. Bidwell, colleetor of customs at the port of New Yorlj. The 
controversy related to merchandise from Porto Rico, which was imjiorted 
and entered for warehouse after that island had become a part of the Ùiiited 
States but before the passage of the so-callcd Foraker Act of April 12, 1900, 
n. 191, 31 Stat. 77, imposing a duty on merchandise imported from Porto 
Rico. Under the décision of the Suprême Court in De Lima v. Bidwell, 182 
U. S. 1, 21 Sup. et. 743, 4.5 L. Ed. 1041, the merchandise was not subiect to 
the provisions of the tarife act of July 24, 1897, C. 11, .30 Stat. 151 [U. S. Comp. 
St. 1901, p. 1G26], because not Imported from a "foreign" country within the 
meaning of the enacting clause of that act, and if it had been ent?red for 
eonsumption no duties could hâve been collected. But on its withdrawal 
from warehouse the colleetor enforced the payment of duty ou the authority 
of section 5 of said Foraker Act, 31 Stat. 78, the pertinent part of which 
reads as follows: "Sec. 5. Th.at on and nfter the day when tbis act shall go 
into effect ail goods, wares, and merchandise previousi.v imported from Porto 
Rico, for which no entry has been made, and ail goods, wares, and merchandise 
previously entered without payment of duty and under bond for warehous- 
ing, transportation, or any other purpose, for which no permit of delivery 
to the importer or his agent has been issued, shall be subjeeted to t!ie duties 
imposed by this act, and to no other duty, upon the entry or the withdrawai 
thereof." 

The importers paid the duties under protest and brought an action against 
the colleetor for their recovery. In directing a verdict for them the court used 
tlie foUowing language; 
147 F.— 15 
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PLATT, District Judge. The merchandise In question reached the port 
of New York frora Porto Rico during the month of September, 1899. It Is 
clear from the décisions that, if the importer had protested against the pay- 
ment of duties and had then talsen the merchandise, and entered it for 
consumption, he would hâve beea entltled to recover them. I cannot see 
that thê mère fact that the collector undertooiî to put Into force the customs 
administrative act changes the situation. I can see no more reason for 
storing that rtierchandise in a honded vrarehouse than for storing it 
in the collector's cellar. I understand that the importer proteste<l 
at the time of wlthdrawing the merchandise, and I can see no reason why 
he is not entitled to recover the money so paid. The jury are therefore di- 
rected to render a verdict for the plaintift. 

J. O. Nichols, Asst. U. S. Atty., for collector. 

Coudert Brothers (Frédéric R. Covidert, of coiinsel), for importers. 

Before WALLACE, LACOMBE and TOWNSEND, Circuit 
Judges. 

PER CURIAM. Judgtrent affinned. 



■\VniTE-SMITH MUSIO PUB. 00. v. APOLLO CO. ftwo cases). 

(Circuit Court of Appeals, Second Circuit. May 25, 1900.) 

Nos. 216, 221. 

1. CoPTRiGiiT— Construction of Statute. 

ïhe lav? of copyright, being statutory and conferring distinct and 
limited rights not existing at common lavv, must be strietly construed, 
and cannot be extended, eitlier by resort to équitable considérations or 
to a stralned interprétation of the terms of the statute. 

[Ed. Note. — For cases In point, see vol. 11, Cent. Dig. Copyrights, § 1.] 

2. SaME INFRINGEMENT MDSICAL COMPOSITION. 

A copyright of a musical composition printed with staff notation is 
not infringed by a perforated record or sheet designed for use vvith 
mechanism to play the composition on a musical instrument ; not being 
a "'copy" of the copyrighted publication within the meaning of the copy- 
right statute. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, 
§ 63.] 

Appeals from the Circuit Court of the United States for the Southern 
District of New York. 

Thèse causes corne hère upon appeal from a decree of the United 
States Circuit Court for the Southern District of New York, dî^ 
missing bill alleging infringement of copyright. The facts are stated 
in the opinion of the court below. 139 Fed. 427. 

Charles E. Hughes, for appellant. 

C. S. Burson, for appellee. 

A. H. Walker, for Auto-Music Perforating Co. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The questions raised in thèse cases are of vast 
importance and involve far-reaching results. They hâve been ex- 
haustively discussed in the clear and forcible briefs and arguments of 



LAW CHIN WOON T. UNITED STATES. 227 

counsel. We are of the opinion that the rights sought to be protected 
by thèse suits belong to the same class as those covered by the spécifie 
provisions of the copyright statutes, and that the reasons which led to 
the passage of said statutes apply with great force to the protection of 
rights of copyright against such an appropriation of the fruits of an 
author's conception as results from the acts of défendant. But in view 
of the fact that the law of copyriglit is a créature of statute, and is 
not declaratory of the common law, and that it confers distinct and 
limited rights, which did not exist at the common law, we are con- 
strained to hold that it must be strictly construed, and that we are 
not at liberty to extend its provisions, either by resort to équitable con- 
sidérations or to a strained interprétation of the terms of the statute. 

We are therefore of the opinion that a perforated paper roll, such 
as is manufactured by défendant, is not a copy of complainant's staff 
notation, for the following reasons : It is not a copy in fact. It is not 
designed to be read or actually used in reading music as the original 
staff notation is ; and the daim that it may be read, which is practically 
disproved by the great prépondérance of évidence, even if true, would 
establish merely a theory or possibility of use, as distinguished from an 
actual use. The argument that, because the roll is a notation or record 
of the music, it is therefore a copy, would apply to the dise of the 
phonograph or the barrel of the organ, vvhich, it must be admitted, 
are not copies of the sheet music. The perforations in the rolls are not 
a varied form of symbols substituted for the symbols used by the 
author. They are mère adjuncts of a valve mechanism in a machine. 
In fact, the machine or musical playing device is the thing which ap- 
propriâtes the author's property and publishes it by producing the 
musical sounds, thus conveying the author's conception to the public. 

The decree is affirmed, with costs. 



LAW CHIN WOON v. UNIïED STATES. 

(Circuit Court of Appeals, Nintli Circuit. June 19, 1900.) 

No. 1,272. 

WlTNESSES— AOCTTSED AS WlT>-KSS— PRIVILEGE— AI.TEXS—PeOCEEDIN(} FOE DE- 
PORTATION OF Chinese Pbrson — Nature of Actio:^. 

A proceeding for the déportation of a Cliinese person as being unlaw- 
fully witliin ttie United States is civil and not criminal in its nature, and 
the défendant may be sworn and examined as a witness for the govern- 
ment. 

riî;d. Note. — For cases In point, see vol. 50, Cent. Dig. Witnesses, § 
1042% ; vol. 2, Cent. Dig. Aliens, § 04. 

Citizenship of the Chinese, see notes to Gee Foolî Sing v. United States, 
1 C. C. A. 212; Lee Sing Far v. United States, 35 C. 0. A. 332.] 

Appeal from the District Court of the United States for the 
Northern District of California. 

Marshall B. Woodworth, for appellant. 

Robert T. Devlin, U. S. Atty., and Benjamin L. McKinley, Asst. 
U. S. Atty., for appellees. 
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Before GILBERT and ROSS, Circuit Judges, and HAWLUY, 
District Judge. 

HAWLEY, District Judge. In tliis case, as in Eow Foon Yin v. 
United States (just decided) 145 Fed. ?91, appellant's coiinsel ob- 
jected "to the commissioner proceeding with tliis hearing on the 
ground that he has not jurisdiction of this matter, and, further, on 
the ground that the government has presented no proofs or évidence 
to show that the défendant is unlawfuUy in the United States ; and 
I object to the défendant being sworn at this time by the commis- 
sioner and compelied to testify against himself, and to any ques- 
tions being propounded to him with référence to the charge herein 
contained." 

Thèse objections were overruled, and Law Chin Woon was ex- 
amined as a witness by the United States Attorney. At the close of 
his testimony his counsel moved "to strike out ail the testimony oî 
this witness on the grounds previously stated." This motion was 
denied, and an exception to this ruling was taken. 

The record then states : 

"ïlie CoiDinissiouer ; Hiive you any testimony on belialf of tlie défendant? 

"Mr. AVoodwortli : I liold that we are not oalled upon to i)r()duee any 
évidence in liis lielialf. 1 désire at tliis time aj^ain to raise tlie (luestion of 
tlie .invisdictioii of tlie conunissiouer in tliis caxe. 

"ïhe Commissioner : I overrule the objection pro forma." 

Law Chin Woon was then ordered by the commissioner to be 
deported. 

The District Judge thereafter "ordered that the said judgment of 
déportation be, and the same is hereby, aifirmed," from which judg- 
ment the appeal herein is taken for the purpose of raising the ques- 
tion of jurisdiction. 

This case, although the testimony was on somewhat différent Unes, 
is identical in principle with that of Low Foon You, in which the 
question involved was fully considered, and decided adversely to the 
views contended for by appellant. 

Upon the authority of that case, the judgment herein appealed from 
is afhrmed. 



UNITED STATES ex rel. SCHAtrFFLEU v. FIDELITY & DEPOSIT CO. OF 

MARYLAND. 

(Circuit Conrt of Appeals, Second Circuit. May 24, lOOG.) 

Appeal an» Erhor — .Tudoment at Law — Mode of Eeview. 

A .ludsraent in an action at law in a fédéral court is not reviewable 
by appeal, and an attenipted appeal in such case does uot give the 
appellate court jurisdiction. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dig. Appeal and 
Error, §§ 10-14.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
On motion to dismiss appeal. 
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Frank H. Platt, for the motion. 
Hubert E. Rogers, opposed. 

Before WALLACE, LACOMBE, and TOWNSËND, Circuit 
Judges. 

PER CURIAA'I. This is a motion to dismiss the appeal, so called, 
taken from a judgment for the défendant in an action at law. Instead 
of obtaining a writ of error, the plaintifï in the suit in the court be- 
low served a notice of appeal upon the attorney for tlie défendant, 
and the judge of the court below indorsed it "Appeal allowed," and 
afterwards signed a citation. This court did not obtain jurisdiction, 
and the motion is therefore granted. In Stevens v. Clark, 62 Fed. 
321, 10 C. C. A. 379, the authorities are collected, and that décision 
is in ail respects in point. 

Ordered accordingly. 



SCIIOCK V. OLSEN & TILGNKR :\IFG. CO. et al. 

(Circuit Court of Appeals, Scventh Circuit. August 11, lOOG.) 

No. 1240. 

1. Patents— lNFRiNGEMENT~-BARRET,-WA.Siii.\G Machines. 

ïlie Klaïut patent. No. 400,340, for a baïrel-wasliing maeliine construed 
and hcUl not infringed. 

2. SaMB— ANTrCIPATION. 

The Scliock patent. No. 005,138, for a barrel-wasbing machine is void 
for anticipation. 

Appeal from the Circuit Court of the United States for the 
Eastern Division of the Northern District of Illinois. 

For opinion below, see 145 Fed. 633. 

The appellant, Gustav Schock, was the complainant below and 
sued the appellees for infringement of two patents for barrel wash- 
ers, and this appeal is from a decree on final hearing, dismissing his 
bill for want of equit}'. 

The first patent is No. 400,346, issued to E. Klamt, March 26, 1889, 
and assigned to the complainant December 6, 1897, containing seven 
claims, of which the first three are involved in the alleged infringe- 
ment, namely: 

"(1) The improved automatic barrel-washing machine horein descrit)ed, com- 
bining a tanlî adapted for flliing the barrels with water, top and end brushes 
operated by levers for Avashing and scrubbing said tiarrels, a tank adajrted 
for cleansing and rinsing tbe barrels after being washed and scrubbed, rollers 
to cause the barrel to revolve, and an arni for automatically transferring 
the barrel to the rinsing-tauk, as and for the jinrposes set forth. 

"(2) An automatic barrel-washer conibining a plurality of washing tanks, 
a carrier for eonveying or transferring tbe keg or barrel from one tank to the 
next, and a scrubber or washer for removiug the adbering dirt in the trans- 
fer, as set forth. 
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"(3) In a barrel-waslilng machine, a water-tank, a revolving shaft provided 
with arms for receiving, holding, and automatically discharging the barrel 
from the tanli, pawl-aud-ratchet wheel for regulating the motion of the 
shaft, cranli, levers, and rods Connecting said shaft with the main dviving- 
shaft of the machine, substautiuUy as desci'ibed, and for the purposes set 
forth." 

The structure of this patent is illustrated as follows: 




The other patent is No. 605,138, issued to Gustav Schock, June 
7, 1898, on application filed May 14, 1897, and infringement is alleg- 
ed of claims 1, 2, 3, 4, 5, 7, and 8, reading as follows : 

"(1) In a barrel-washing apparatus, the eombination of a barrel-feed tank, 
an inclincd run in said tank adapted to support a plurality of barrels and to 
enable them to move thereon in one direction, and revolving hooks and means 
for revolving them in the opposite direction so that they will mechanically 
pick the flrst of said barrels ofC of the inclined run in the feed-tank, sub- 
Btantially as deseribed. 

"(2) In an apparatus for sonking, scrubbing and washing barrels at one 
continuons opération, the eombination of a scrubbing devlce, a feed-tank, 
mechanism for transferring the barrels from the feed-tank to the scrubber 
and gravity-runs within the feed-tank for automatically feeding barrels In 
one direction to the transferring mechanism moving in the opposite direction. 

"(S) In a barrel-washlng apparatus, the eombination of a barrel-feed tank, 
gravity-runs thereui in pivotai connection with the tank, and means for ad- 
justing the said runs so as to give the keg the desired quautity of water so 
that large and small packages can be supplied with water to the desired es- 
tent, substantially as deseribed. 

"(4) In a barrel-washlng apparatus, the eombination of a barrel-feed tank, 
movable gravity-runs therein. means for raising and lowering one end of the 
runs whereby to supply the barrels on the runs with the desired quantity ol 
water, and means for lifting the barrels off of said runs. 

"(5) In a barrel-washlng apparatus, the eombination of a barrel-feed tank, 
gravity-runs therein, arms for picking up barrels from the gravity-runs and 
delivering the same from the tank, and gear for operating the arms in a direc- 
tion opposite to the motion of the barrels on the gravity-runs. 

"(6) In an apparatus for soaking. scrubbing and washing barrels by one 
continuous opération, the eombination of a barrel-feed tank, inclined runs 
therein, means for adjusting the runs to varions inclinations, means for lift- 
ing the barrels from the barrel-feed tank, and a barrel-scrubber to which 
the barrels are delivered by the lifting mechanism, the barrel in the scrubber 
being automatically discharged and replaced by the next succeeding barrel 
delivered from the lifting means. 

"(7) In an apparatus for soakiug, scrubbing and washing barrels by one 



SCHOCK V. OLSEN & TILGNEB MFG. CO. 



231 



continuons opération, the combination of a barrel-feed tanlî adapted to con- 
tain a plnrality of barrels, inclined gravity-runs within said tank along which 
runs tbe barrels are free to move from end to end, a barrel-scrubber, revolv- 
iug books moviug in a direction opposite to that of tbe feed of the barrels, 
said bool-cs being adapted to lift tbe first barrel of tbe séries off the runs and 
deliver it from above to tbe scrubber, tbe barre! in the scrubber being auto- 
matically repiaced by tbe next suceeeding barrel delivered from the revolv- 
ing books." 

And the following drawing exhibits the structure in side éléva- 
tion; 




The alleged infringement device of the appellees is illustrated as 
follows : 




Arthur Briesen, for appellant. 
Thomas Banning, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts). The two 
patents in suit are for barrel-washing machines, having spécial 
adaptability for cleansing béer kegs for refiîling in the use of 
breweries. Various prior devices are in évidence, and the object 
sought in eachj alike with thèse patent structures, is to wash the 
kegs, inside and ont, in rapid succession, with the utmost saving of 
manual labor. The appellant's device, under his patent No. 605,- 
138, is an obvions improvement, in function at least, over the prior 
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patents referred to, and its utility is not only recognized by the 
trade, but in effcct conceded on thc part of the appellees by the adop- 
tion of Hke mcans in their rival machine. With that patent con- 
sidered alone, the language of its claims in suit plainly covers the 
appellees' structure, and the only inquiry in that view is whetjier 
they are valid and entitlcd to such literal interprétation. The prior 
patent to Klamt, No. 400, 34G, involves other considérations, i)artic- 
ularly on the issue of infringement, and the contention that a decree 
in favor of the appcllant is authorized under tins patent, taises the 
fîrst question for revicw. 

1. The Klamt patent, in spécifications and drawings, exprcssly de- 
scribes a two-tank machine — one for hot water to soak and lill the 
kegs and the other for cold water to rinse them — ^^with intermediate 
scrubbing means. Infringement is alleged of claims 1, 2, and ">. 
Claim 1 spécifies this dual provision of tanks, in combination with 
brushing mechanism, rollers to revolve the barrels and an arm to 
transfer them to the rinsing tank; claim 2 spécifies the combination 
of "a plurality of washing tanks," a carrier to transfer the barrels 
from one to the other and a scrubber; and claim 3 reads: 

"Tn a barrel-wiishiiie: maciiiiip, a watpr-tniik, a revolvhis; sliaft providoil with 
nrins for rceeivhitr. lioldin'.'. and autonmtieally (liKchaririiif; the harrel froiii (h(- 
tank, pawl-and-ratf'liot \vhi>el for resnlatiiiK tbo uiotion of tho shaft, crank. 
Ipvcrs, and rods eoimcctiim- said shaft witli the mahi driviiisi''f-Iiaft of tho 
lunehhie, siihstuntiaHy as dcerihed, and for tlie purposes set forth." 

No distinctively novel mechanism a])pears in this arrangement, 
and unless invention résides in the double tanlc provision in the com- 
bination, neither of thèse claims is snstainalde under the évidence. 
So claim 3, equally with claims 1 and 2, must be limited to the 
double tank type of machine, and the single tank machine of the ap- 
pellees (having no rinsing or cold water tank) is not within eithcr 
claim. The contention ];hat the appellees' spraying and scrubbing 
means — an old devicc, cxemplified in the Pohl (1879) patent. No. 213,- 
447 — furnishes the équivalent of the rinsing tank of the patent, is 
vmtenal)le. It does not perform the function claimed in the patent 
of rinsing the inside of the kegs ; nor can the claims be thus ex- 
tended under any admissible view of invention disclosed in the pat- 
ent. Without référence to other substantial dcj)artures from th.e 
means spccifled in this patent, we are satisfied that infringement 
does not appear. 

2. The validity of thc Srhock patent (No. 00.5,138) is chnllenged, 
both for anticipation and for want of invention in the light of the 
prior art. From the file wrapjier in évidence it api^cars that the 
application and claims as presented were repeatedly rejected bv the 
Patent Office, upon varions références to prior patents, including 
the above-mentioncd Klamt patent. After rcpeated amcndmcnts of 
the claims, to meet objections for conflict or want of invention, the 
claims in suit were allowed and the patent issued. The limitations 
thus imposcd leavc little, if any. scopc for the claims beyond the 
several mcans which are specifically shown ; ;ind if invention appears 
in the adaptation of eithcr means or in combination as an entirety, 
it is unquestionably of narrow scope xmder the références. 
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Use of a "barrel-feed tank'' suppliée! with hot water to soak and 
fill the kegs, in combination with tracks and means to convey and 
transfer tliem in succession, was well known in 1897, when the 
Schock apphcation was filed. Such use is exemplified, among other 
références in the above-mentioned procecdings in the Patent Office, 
in Klamt's (1889) patent, No. 400,348, Gottfried's (1891) patent, No. 
450,149, and Anderson's (189o) patent. No. 489,0()6; and inchne skids 
for runways and hfting arms or hooks for removing the kegs are 
distinctly shown in the Klamt and Gottfried patents. Indeed, pri- 
ority in thèse features is disclainicd on bchalf of the appcllant, ex- 
cept for tlie inclined skids or so-caUed "gravity runs" in the com- 
bination. 

Aside from thèse prior patents, however, the testimony is con- 
vincing and undisputed that barrel-wasliing machines were in con- 
stant pubHc use in one brcwery, at least, more tlran two years prior 
to the Schock conception, whicli were anticipations of tlie patent 
structure and embodied substantially ail the éléments in either of 
the daims in controversy. Three instances of prior construction 
and use of like barrel-washing devices are in évidence — one made in 
West Side Brcwery, Chicago, in 1888 or 1889, another in the Blatz 
Brewery, Milwaukee, Wis., in 1894, and the third in Cream City 
Brewery, Milwaukee, in 1896. The machine of the Blatz Brewery is 
established by proof which satisfies the utmost requireraents of the 
strict rule applicable to such issue — as to date, structure and use — 
and we are satisfied that it is décisive, without référence to the other 
instances not so well defined. * 

Previous to October, 1794, several machines, under the Ander- 
sen patent. No. 489,06fi, were in use in this brewery, consisting of 
soakin.g tanks about 20 fect in Icngtb, eqriipped with gear wheels, 
traveling chains and cross bars, so that the barrels were delivered 
at one end, and conveyed through the water and discharged at the 
other end. Tn the month of October, 1894, one of thèse tanks was 
stripped of its chain and convevor equipment, and in lieu thereof 
was provided with rails or skids for a roll way for the keofs. to- 
gether with a revolving shaft at the discharge end on Which lifting 
arms or hooks were mounted to pick up the kegs and thus discharge 
them automati'-ally from the tank (filled with hot water) to a scrub- 
bing device. The structure and opération of the machines so equip- 
ped as a barrel washer are described by numerous witnesses on one 
side and the other, and ail concur in the substantial facts. It is 
contended (1) that the use shown was expérimental and practical- 
ly abandoned and (2) that the skids were not inclined and arran- 
ged for automatic opération. But neither of thèse propositions is 
tenable under the testimony. Continuons use of such equipment, 
in one and another of the tanks on hand, up to the time of taking 
the testimony, appears bevond doubt ; and the facts that the skids 
were inclin'^d. though dififering in degree from the patent device, 
and that automatic opération was secured, are equally well authenti- 
cated. Moreover. it appears that this Blatz machine was shown to 
and examined by the patentée (appellant) in 1898 (when he visited 
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the brewery to introduce his patent device), and he neither explains 
the structure thus found, nor controverts the testimony, nor excuses 
his silence. 

When the application for the patent was pending in the Patent 
Office, various claims were rejected upon rulings, (1) that "to in- 
cline the runs, if desired, displays no invention," and (2) respect- 
ing their adjustability, that "no invention is reqnired to make any- 
thing adjustable." So the distinctions on which escape is sought 
from this prior structure and use are without force in any view of the 
présent claims, and the patent cannot be upheld. 

The decree disniissing the bill for want of equity, therefore, is 
affirmed. 



• WELD MFG. CO. v. JOHNSON SERVICE CO. 

(Circuit Court of Appeals, First Circuit. August 15, 1906.) 

No. 643. 

Patents — Infkinoejient— ITkat Regulatob. 

The Joliiison patent No. 542,733 for a heat-regulating apparatus using 
compressed air motors. controlled by a tliermostait, to actuate a valve 
controUing tbe lieat supply, was not anticipated by the Cliadbourn patent 
No. 502,090 for a ventilating apparatus, but is for a prlmary invention 
in Its spécifie field and tlie patentée is entitled to a construction of its 
Claims broad enough to protect lilm from infringement by a use of the 
général System witli spécifie devices somewhat différent in détails. Also 
held Infringed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

James C. Chapin (Edwin H. Brown, on the brief), for appellant. 

William K. Richardson and Wm. W. Dodge (Brandeis, Dunbar & 
Nutter, on the brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. This suit is for infringement of claims 
1 and 3 of letters patent No. 543,733, granted to Warren S. Johnson 
July 16, 1895, for an improvement in heat regulating apparatus: 

"Claim 1. In a valve or damper-controlling apparatus, the combination of a 
primary, a secondary, and a tertiary valve ; fluid pressure motors for actuating 
the primary and secondary valves ; and a thermostatic motor for actuating 
the tertiary valve ; the primary valve serving to regulate the heat supply, 
the secondary valve serving to control the delivery and release of fluid pres- 
sure to and from the primary valve motor ; and the tertiary valve serving 
to open and close an outlet of the fluid-pressure motor of the secondary valve 
and thereby to control the fluid pressure of the secondary valve motor." 

"Clalm 3. In combination with a main heat-controlling valve or damper, 
a fluid-pressure motor for actuating said valve or damper, a second valve 
controlling sald fluid-pressure motor, a second fluid-pressure motor controlUng 
«ald second valve, and a thermostat controlling the relative supply and waste 
of fluid in the second fluid-pressure motor." 
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The défendant relies chiefly upon the patent of Chadbourn, No. 
502,090, dated July 25, 1893, for a ventilating apparatus. 

It is quite clear that the combinations claimed by Chadbourn are 
différent in terms from those of Johnson. Each claim of the Chad- 
bourn patent spécifies as an élément a veiitilator, and neither in the 
spécification nor claims is there a suggestion of applying the com- 
bination, or any of its éléments, to the purpose of shutting off and 
opening a heat-controUing valve or damper. In a very broad sensé, 
\ve may speak of both a ventilator, which lets out hot air from a 
room or lets in cold air, and the valve of a steam pipe or a register, 
as beat regulating apparatus. There is, nevertheless, a very practical 
différence between the efîects upon température caused by opening a 
window and the efîects caused by shutting ofï steam or hot air. 

The practical art which Johnson was engaged in perfecting had 
for its object the maintenance of a uniform température by an auto- 
matic and quickly-acting control of the beat supply through the 
action of a thermostat. Closeness of régulation was his object. He 
States that: 

"Cominonly tlie variation pennitto»d eitlier way from tlie normal or pre- 
scribed température is 2° Fahrenheit, and only very carefully constructed 
eleetrieal apparatus iftill regulate within thèse limits." 

Also : 

"The présent System, hovvever, Is so exceedingly délicate, owlng to the 
fact that fluid pressure Is employed in the secondary motor, and to the fur- 
ther fact that the thermostat has only to close or open a very minute orifice 
wlthout the intervention of any links, joints, or moving parts whatever, 
that a good mercuria<l thermometer Is Incapable of showing any déviation 
from the pvedetermined degree, although the apparatus may operate many 
times." 

Chadbourn shows no conception of a device operating by minute 
changes of température. He intends to open a ventilator when the 
beat becomes excessive, and to shut it when the température drops. 
There is no indication that the device was intended or adapted to 
operate on very minute variations, and thus prevent the beat from 
becoming excessive. Chadbourn seems to bave relied upon considér- 
able variations from a normal température, while Johnson intends to 
prevent considérable variations of température by a délicate apparatus 
sensitive to slight variations. 

There is an important practical différence between apparatus de- 
signed to control the rise and fall of température by minutely regu- 
lating the supply of beat to a room, and thus storing or economizing 
the beat, and an apparatus which reduces température without re- 
ducing the consumption of beat. By the first, the beat may be stored 
or distributed elsewhere; by the second it is lost. 

Nor do we think that the Chadbourn patent contains such sugges- 
tions as to make it a publication which limits the substantial novelty 
of Johnson 's combination. If the problem were merely of valve actua- 
tion by a thermostat, then it might be said that a ventilator, a tran- 
som, a register, and the valve of a steam pipe were substantially the 
same, and that it required no invention to substitute a valve regulating 
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the heat supply for Chadbourn's ventilator. But régulation of tempér- 
ature by a thermostat is something- more than valve actuation. 

The inventer seeks to obtain the advantages of cutting off and put- 
ting on the heat supply through means suitable for use in dwellings, 
living rooms, etc., as well as in buildings like grecnhouses. As a prac- 
tical matter, Johnson employs compressed air to operatc both his prima- 
ry and secondary motor. Chadbourn's idea was to use water, which, 
according to the évidence, would be impractical for heat régulation. 

While Cladbourn says that "air or any other suitable fluid may 
be employed," his apparatus is devised for water, and is not designed 
to secure, or to profit by, the advantages which compressed air has 
over water. Chadbourn apparently sees no practical différence be- 
tween the two, and mentions air merely as an équivalent for water. 
He makes no suggestion that air pressure is superior to electricity, 
or that it will regulate doser. Ile simply throws ofï this sugges- 
tion, use air for water, as a stroke of the pen, rather than as an 
expression of any perception of the advantages following the use of 
air. Chadbourn attempts to operate a water valve, a plug valve, by 
the action of a thermostat. 

The use of air permits the use of a form of valve différent from 
that suggested by Chadbourn. Johnson was fully alive to the fact that 
the mechanical work to be done by his thermostat would be compara- 
tively slight in controlling an air motor. There is no reason to think 
that Chadbourn ever saw the advantages of the use of air, or the 
bénéficiai modifications that might be made in a motor using air, or 
the lessened requirements upon the thermostat when air was used. 

There can be no question that, from the use of a compressed air 
relay, important advantages resuit in a System of heat régulation 
governed by a thermostat; and there can be no doubt that Johnson 
did see thèse advantages, and incorporated thcm in his combination. 
He is indebted to Chadbourn for nothing in this respect. 

The Chadbourn patent, however, does show the use, for ventilating 
purposes, of a secondary rclay using fluid pressure. It suggests that 
air be used as an équivalent for water in apparatus designed for water. 
To start from Chadbourn's ventilating device and to arrive at John- 
son's heat-regulating device, it would not be enough to transfer the 
Chadbourn ventilator motor to a heat-supply valve, and to appreciate 
the advantages of controlling the heat supply rather than a heat exit ; 
but it also would be necessary to sélect as the "fluid pressure" com- 
pressed air specifically, with a foresight of its practicability and ad- 
vantages over water, and with an appréciation of the fact that valves 
could be used of an entirely différent character from those suggested 
by Chadbourn for use with water, thus relieving the thermostat from 
the work of turning a plug valve. Chadbourn's passing suggestion 
that air might be used instead of water contains no suggestion of 
giving less or another kind of work to the thermostat, or of using a 
valve which does not require to be turned mechanically. 

While it is true that Chadbourn and Johnson both use the term 
"fluid pressure," and thus create a verbal similarity in their descrip- 
tions, it is obvious that, looking at the things signified, Chadbourn 
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meant water, or, as its équivalent, air operating in tlie same way on 
a plug valve ; and that Johnson meant by fluid pressure compressed 
air, or any kind of fluid pressure which would be substantially the 
same as compressed air for use with valves of the gênerai kind that 
he described, and with a thermostat simply operating to open and 
close an opening or port. 

The défendant contends that, inasmuch as Chadbourn discloses the 
generic combination, the only novelty of Johnson lies in the form of 
his secondary motor, or îs the form of his secondary valve. This, in 
our opinion, is erroneous. Chadbourn does not disclose or claim a 
combination which régulâtes the beat supply, nor does he disclose 
practical mechanism which, merely by transfer to the heat-supply valve, 
would give the Johnson combination. It is true he makes the sug- 
gestion of the use for valve actuation of a secondary motor controlled 
by a thermostat, but this is far from showing or suggesting the ad- 
vantages to be derived in a heat-regulating apparatus from a sec- 
ondary motor which, because it uses compressed air, could be of dif- 
erent construction from a motor using water or air as équivalents, 
and is far from showing that by using compressed air the thermostat 
could merely open or close a port and need not turn a plug valve. 
Johnson saw that by using compressed air he could dispense with plug 
valve turning. While it may be true that he uses a thermostat and 
an air motor like Easton's, yet his entire combination is not anticipated 
by Easton or by Chadbourn. 

In view of thèse considérations we think it cannot be said that 
Johnson merely applied Chadbourn's valve actuator to a heat-supply 
valve. He was first to regulate the beat supply, using a relay or 
secondary motor operated by compressed air, and this seems to bave 
been a very practical and important contribution to the art of beat 
régulation. We are of the opinion, therçforc, that Johnson, and not 
Chadbourn, is to be regarded as the inventor of the generic com- 
bination, and that the claims are to be construed not merely as for 
minor and detailed improvements, but as for a primary invention in 
the spécifie field of beat régulation. It shoukl he kept in mind, in 
considering Chadbourn's place in the art, that Johnson, before Chad- 
bourn's date, had devised a practical System and apparatus for beat 
régulation in which the thermostat had actuated an electric relay which 
turned on and oft' the compressed air that actuated the main heat-con- 
trolling valve. The generic combination in which a relay was used 
had been already described by Johnson. In the présent patent in suit 
Johnson says : 

"My prosent invention secures ihe advantages of ap)).^l•.■ltlls employing 
elec-tricity \^itiiout tlie use of electricity, and lias also advantaces peculiar 
to itself arisinjf from tlie action of tUe thermostat alone directly upon tbe 
fliiid pressure." 

Chadbourn's apparatus, constructed to operate either by water or 
air, which disregards différences betvveen air and water, conveys no 
information of a kind of relay or apparatus superior to that formerly 
employed by Johnson. To see that a compressed-air relay might be a 
superior substitute for a practically operative electric relay in the prac- 
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tical art of beat régulation required a broader vision than that of Chad- 
bourn's when he suggested tbat air might be used as a substitute 
for water in a device designed to be operated by water, through ther- 
mostatic action whicb turned a plug valve. 

In order to hold that Chadbourn's patent in any respect anticipâtes 
or limits the patent in suit, we should be obliged to lay great stress 
on a mère verbal suggestion of Chadbourn as to the use of air, and to 
ignore the fact that he had apparently no conception whatever of the 
modifications which the use of a compressed-air relay would permit 
in practical apparatus for beat régulation. We also should be obliged 
to ignore entirely Johnson's exact and definite conception which led 
to an important improvement upon an art which Johnson had already 
brought to a high degree of development. 

We are of the opinion that, in sustaining the Johnson patent, and 
in giving it a construction commensurate with Johnson's actual con- 
tribution to the practical art, we are well within the principles laid 
down and applied in Lawther v. Hamilton, 124 U. S. 1, 6, 8 Sup. 
et. 342, 31 L. Ed. 325 ; Western Electric Co. v. La Rue, 139 U. S. 601, 
606, 11 Sup. Ct. 670, 35 L. Ed. 294; Potts v. Creagor, 155 U. S. 597, 
608, 15 Sup. Ct. 194, 39 L. Ed. 275 ; Cash Register Case, 156 U. S. 
502, 515, 15 Sup. Ct. 434, 39 L. Ed. 511 ; Hobbs v. Beach, 180 U. S. 
383, 392, 21 Sup. Ct. 409, 45 L. Ed. 586 ; and applied by us in Watson 
V. Stevens, 51 Fed. 757, 759, 2 C. C. A. 500; Davey Company v. 
Proutv Company, 107 Eed. 505, 509, 46 C. C. A. 439 ; and Forsyth v. 
Garlock (C. C. A.) 142 Fed. 461, 462. 

Upon this view of the scope of the Johnson patent we hâve no 
doubt upon the question of infringement. The defendant's device, 
while not a mère copy of Johnson's apparatus, contains the generic 
combination claimed by Johnson, and of which, in our opinion, he 
was the primary inventor. The précise mechanical character of the 
operating connection between the secondary valve and the secondary 
motor, whether by toggle joint or by an ordinary lever of the first 
class, is a matter not made material by the claims. Neither do we 
think that we are required to read into the claims any spécial form 
of mechanical connection, as an additional élément, or as a limitation. 

Fig. 1 illustrâtes, and the spécification describes, in a broad way, a 
System, without any limitation whatever as to détails. The combina- 
tion resulting in a gênerai System of beat régulation was the pith 
of the invention, and the précise détails of such a System is a sub- 
ordinate matter afi:ecting neither the claims nor the substance of the 
case. Johnson showed the détails by which such a System could be 
made practical, and was entitled to claims broad enough to protect 
him from infringement by a use of the gênerai System with spécifie 
devices somewhat différent in détails. 

We are also of the opinion that the défendant does not escape 
infringement because its device controls both the outlet and inlet of 
the secondary motor, instead of the outlet alone. Assuming that this 
variation is an improvement upon Johnson, it is still true that it em- 
bodies the substance of Johnson's definite conception that a secondary 
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motor using compressée! air was, in the art of heat régulation, a sub- 
stantial improvement over the electrical and other devices of the prior 
art. 

As we disagree with the view that Chadbourn, by his merely ofï- 
hand suggestion to use air as an alternative for water in a secondary 
motor, became the first inventor of the generic combination, and as 
we are of the opinion that Johnson was first to see and to apply to 
heat régulation the spécifie advantages that resuit from the use of 
the compressed-air relay or secondary motor, the question of infringe- 
ment must be determined by the inquiry: Does the défendant use the 
substantial and characteristic feature of Johnson's combination to se- 
cure for itself the substance of the practical improvement that John- 
son introduced into the art? We are of the opinion that the défend- 
ant does this, and that, construing this patent as for a primary com- 
bination, the control of the fluid pressure — to wit, compressed air — 
at both the outlet and inlet, must be regarded as substantially the 
same as controlling it merely by the outlet. The main point was that 
it should be controlled through the action of the thermostat in opening 
and closing a port. Whether at the outlet or inlet, or at both outlet 
and inlet, is a secondary matter. 

We entirely agrée with the learned Circuit Judge that the défend- 
ant insists toc much upon minute literalness in its interprétation of 
the words "a thermostat controlling the relative supply and waste." 
We think that, while this language describes the control of a waste 
and a supply occurring at the same time, it also describes the control 
of supply and waste respectively, whether they occur simultaneously 
•or successively. We are of the opinion that Claims 1 and 3 are both 
vah'd and are both infringed. 

The decree of the Circuit Court is affirmed, and the appellee re- 
covers the costs of appeal. 



RAWSON & MORRISON MFG. CO. v. C. W. HUNT CO. 

(Circuit Court of Appeals, Second Circuit. June 16, 1906.) 

No. 270. 

Patents — Unauthobized Reissue — Effect on Validitt of Old Claims Re- 

PEATED. 

Wiiere tlje drawiugs and descriptions of a reissue patent are identicai 
with those of the original, the validity of claims of the original, whicli 
are repeated and separately stated in the reissue, is not affected by the 
invalidity of other claims, nor by tbe fact tliat the reissue itself was 
unauthorized. 

TEd. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, §§ 220- 
222.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause comes hère upon appeal by complainant from a decree 
dismissing on demurrer bill for infringement of reissue patent No. 
13,085, granted to Almon E. Norris, assignor to complainant, Febru- 
arv 34, 1903, for clutch mechanism. The opinion of the court below 
îs'reoorted in MO Fed. 716. 
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C. S. Jones, for appellant. 
A. M. Austin, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The bill was demiirred to on tlie 
ground tliat the reissued patent was void, because it appcared from 
the averments of tire bill that there was no inadvertence, accident, or 
mistake in the omissions from the original patent which were inscrted 
in the reissued patent, because the application for the reissue was un- 
reasonably delayed without adéquate excuse, because the Commission- 
er of Patents had no jurisdiction to grant the reissue, and because, 
therefore, the bill did not state facts sufficient to constitute a cause of 
action. The court below sustained the demurrer^ dismissed the bill, 
and ordered final judgment in favor of the défendant. 

It is unnecessary to consider the questions raised by the demurrer 
or discussed in the opinion of the court below for the following rea- 
sons : The drawings and descriptions of the two patents are identical, 
as are ail the original four claims, except the first, which, in the re- 
issuc, is broadened. The scope of the original patent is further broad- 
ened by the addition of seven new claims in the reissue. The bill al- 
lèges infringement of ail the claims of the reissued patent, and the de- 
murrer attacks the validity of the reissued patent as a whole. We are 
of the opinion that the validity of the claims in the reissue which were 
identical with those in the original patent are not affected thereby. 
Mr. Walker, in his work on Patents, says as follows: 

"Sec. 249. Wliere soiiie, but uot ail, of the claims of a reissiie patent are 
void because they are obuoxious to the doctrine of Miller v. Brass Go. (104 
U. S. 350, 26 L. Ed. 783], or because the.y are uot for the sanie invention 
as the original, that tact does not vitiate the other claims of tliat i)^',tont. 
The reissue will, in either of those cases, bave wliatever validity it nould 
hâve had if it had not contained the invnlid claiuis, provided there is no 
unreasonable delay to flle a projier disclaiiner of them. 

"Sec. 201. Reissue patents, as well as original patents, are entitled to the 
beneflts of the law relevant to disclaimers ; and that too, even where the 
matter disclaimed was not claiined in the original, but ouly in a reissue 
granted upon its surrender." 

In Gage v. Herring, 107 U. S. 640, 2 Sup. Ct. 819, 27 L. Ed. 601, 
the court says as follows : 

"The invalidity of the new daim In the reissue does not Indeed im- 
pair the validity of the original claim which is repeated and separately 
stated in the reissued patent. Under the jirovisions of the jiatent act, when- 
ever through inadvertence, accident, or mistake. and without auy willful 
default or Intent to defraud or niislead the public, a patentée in his spéci- 
fication bas elaimed more tban that of which he was the original and flrst 
Inventer or discoverer, his jiatent is valid for ail that part which is truly 
and justly his own, provided the same is a material and substantial part of 
the thiug patented, and deflnitely distingiiishable from the parts clainied 
without right; and the patentée, upon seasonaldy reeordiug in the Patent 
Office a disclaimer in writing of the parts which he did not invent, or to 
which he has no valid claini. may maintain a suit upon that part which he 
is entitled to hold. although in a suit brought before the disclaimer he cannot re- 
cover costs. Itev. St. §§4917, 4922 [U. S. Comp. St. 1001, pp. 3393, 330G] ; 



EAILWAY APPLIANCES CO. V. MUNROE. 241 

O'Reilly v. Morse, 1.5 IIow. 02, 120, 121, 14 L. Ed. 001 ; Vuiipo v, Campbcn, 
1 Black. 427. 17 L. Ed. I(i8. A rcissued patent is witliiu tbe lotter and tbe 
spirit of tliese provisionsi. 

"Tbe deerce of tbe Circuit Court proceeds upon tlie Krownd that the first 
or uew cbiim of tbe reissue bas been infriuged; liut the plaiiitifïs' bill is not 
so restrictcd, and aliènes gf-'ierally tbat tlie défendants bave Infrinsed the 
reissued i>ntent. If tbe défendants liave infriuged tbe second, or old. daim, 
the plaiutiffs. uyion fllin,<; a discbiiiiier of tji(> ni'w one, are entitled to a de- 
cree, witliout costs, for the inlriiiseinent of the old and valid daim. Con- 
sidering tlint the (lueslion of tlie validily of the new daim in the reissue 
is a question of law upon tlio fiice of the pritcnf, and tbat its validity bas 
heeu sancti.'iiied hy the Coniniissioner of l'a.tents in graniing tbe reissue and 
upbeld by the Circuit Court, tlieri; bas been no uureasonable delay in entei'- 
ing a disdaimer; for the ])laiiiti(ïs werc not bound to disclaini until after 
a jndguieut of this court upon tbe ((uestion. O'iteilly v. Morse, above cited ; 
Seymour v. McCormick, 19 IIow. 90, 15 h. Kd. 557." 

See, aiso, Yale Lock Manufacturing Co. v. Sara^ent, 117 U. S. 53fi, 
6 Stip. Ct. 934, 29 L. Ed. 954; Lec^gett v. Standard Oil Co., 149 U. 
S. 287, 13 Sup. Ct. 902, 37 L,. Ed. 737; International Terra Cotta 
Ltimber Co. v. Maurer (C. C.) 44 Fed. 018. 

It does not appear that this point was brought to the attention of 
the court below, it was not discussed in the bricfs or argument in this 
court, and it is on!y very generally covered, if at ail, by the assign- 
ments of error ; but, inasmuch as the whole record is before us for 
review on demurrer, the question is presented by the comparison of 
the original and reissued patents. 

The decree of the court below is rcversed, and the cause is remanded 
to the court below, with instructions to overrule the demurrer, with 
costs, and with leave to défendant to answer. 



EAILWAY Ari'LIANCKS CO. v. JMITXIIOE. 

(Circuit Court of Appeals, Seventh Circuit. August 11, 1900.) 

Ko. 1.2.59. 

Patents — Validity and Infri.^cement — Car Starter. 

The Ripberger patent. No. 4!);i,7:50, foi' a car starter, while it covers 
an improvemetit only on tbe prier art by a new combination of old 
éléments, was not antlclpated, and disdoses invention. Also held in- 
frlnged. 

Appeal from Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 
For opinion below, see 115 Fed. 046. 

Thomas A. Banning and Samuel W. Banning, for appellant. 
Frank T. Brown, for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and QUAREES, 
District Judge. 

QUARLES, District Judge. The bill in equity in this case was 
based upon United States letters-patent 493,736, granted to Ripberger 
March 21, 1893, and was in the usual form, praying for an injunction 
147 F.— 16 
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and accounting. The answer dénies patentable novelty and invention, 
and sets up anticipations in the prior art, citing several références. 
Infringement is also denied. 

Tiie single claim of the patent in suit reads as follows: 

"The combination in a car starter of tlie lever, A, having a wedge-shaped 
toe, B, a pair of jaws, D D', slotted vertically at d d' and pivoted to eaeh 
other by a single boit, E and a pin, C that traverses said toe, B, and slots. 
d d' and descends witliin said slots wlien said lever is depressed, ail as herein 
descrlbed and for tUe purposes stated." 

The alleged invention is described by the appellee as follows: 

"Ripberger devised a combination in whicli a lever is (ulcrunimed or pivot- 
ed between the upiJer ends of a pair of jaws by a transverse boit which lat- 
ter is arranged to slide in vertical slots in thèse jaws, and shaped as a wedge 
for throwing them apart, and in which the jaws themselves are in turu pivot- 
ed together at a lower point by a longitudinal pivot, or pivot at right angles 
to the first-named pivot." 

The Circuit Court condensed the définition as follows: 

"Whatever there is of novelty in complainant's device must consist o( the 
use of tlie lower longitudinal boit, holding the lower linibs of the clamping 
jaws in fixed relation to eaeh other when not in use, in combination with a 
lever handle, pivoted on a separate pivot at right angles thereto, and acting 
as a wedge." 

Car starters of several forms had been constructed and patented 
before the patent in suit was issued. It was a common expédient to 
employ a pair of jaws to clamp the rail and serve as a fulcrum for 
the lever, and such lever had more than once been employed as a 
wedge to actuate the jaws. It is frankly conceded by appellee that 
ail the éléments with which Ripberger dealt were old in the art. This 
conclusion is amply verified by the références and drawings appearing 
in the record. 

Underhill, No. 255,054, presented a structure which disclosed nearly 
ail the éléments of the patent in suit ; but there was a serions struc- 
tural defect in the method in which he pivoted the jaws. The boit or 
pivot was inserted transversely, so that ail the strain from the wedging 
process was brought to bear upon the head or nut of the boit. It was 
to be expected that the nut would be torn off and the threads stripped 
by the action of the jaws. Besides, the structure was heavy and cum- 
bersome. 

Stone, No. 259,598, revealed a complicated and expensive structure, 
but he had the jaws pivoted on a longitudinal pivot, obviating the 
mechanical objections that applied to the Underhill device. 

Wheeler, No. 135,187, had the jaws of the patent in suit, but the 
pivot upon which the jaws acted was subject to the same objection 
as in the structure of Underhill. Wheeler rejected the lever entirely, 
and had no wedge-shaped toe. His device was operated upon an 
entirely différent principle, namely, the wheel and axle principle. 

Ripberger made a judicious sélection of éléments from thèse earlier 
structures, and succeeded in producing a new combination and in con- 
structing an improved device which was less heavy and cumbersome, 
and more practicable than anything that preceded it in the art. He 
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appears to hâve made no use of his invention for 13 years, which 
may indicate that railway employés still cling to the use of tlie crow- 
bar, with such make-sliift fulcrum as may be at hand, rather than to 
stop and liunt up any improved device. Theoretically, at least, the 
patent in suit présents a new combination which, though narrow 
when considered as an improvement, rests on something more than 
mère mechanical skill. The defendant's expert while upon the stand, 
»yas constrained to make the following admission : "I should say 
that it [Ripberger] would be likely to be a more satisfactory device 
in practice tlian any one of them." The chief excellence of the Rip- 
berger structure lies in the fact that he bas one pivot for the jaws 
and another for the lever, both of which are so adapted that the nut 
or head of such bolts is not subjected to the strain in the wedging 
process, which arrangement admits of better control of the jaws and 
should prove otherwise advantageous in actual opération. We find 
no earlier device that anticipâtes Ripberger's conception. We there- 
fore agrée with the conclusion of the Circuit Court, that the Ripber- 
ger combination discloses novelty and invention sufficient to sustain a 
patent. 

Infringement was conceded in the Circuit Court by the counsel for 
défendant, and such fact was recited in the opinion of the circuit 
judge. This understanding was adhered to in the prepai'ution of 
printed briefs on both sides. Appellee having submitted the case on 
briefs in this court, counsel for appellant on the oral argument called 
attention to an alleged distinguishing feature of the defendant's struc- 
ture, which he claimed relieved it from infringement. It was urged 
that Ripberger had committed himself by his claim and spécifications 
to a vertical slot, while in the defendant's device the slot was not 
vertical but oblique, and that such construction conferred a manifest 
advantage in practical opération. We hâve carefuUy considered the 
briefs of counsel which were submitted on this point after the oral 
argument by leave of the court. W^e cannot agrée with the conten- 
tion of the appellant on the merits. Even if his proposition were 
Sound from a mechanical standpoint, we should hesitate to entertain 
the same at this time in view of the history of the case, which shows 
that this défense had been exprcssly and deliberately waived by counsel. 

For thèse reasons the judgment of the Circuit Court is affirmed. 



BIcCASLIX V. LINK BELT ENGINEERING CO. et al. 

(Circuit Court of Appeals, Second Circuit. May 22, 190C.) 

No. 228. 

Patents — Infringement — Endless Chain Conveyob. 

Tlie McCasIiii ijatent. No. 503,870, for an endless chain conveyor, 
claims 2 and 4, construed, and held not infringed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a decree (139 Fed. 393) 
dismissing bill alleging infringement of complainant's patent No. 
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503,870, granted to George W. McCaslin, August 22, 1893, for an 
enciless chain conveyor. 

Thomas Ewing, Jr., for appellant. 

Francis W. Parker and Charles Howson, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. In view of the discussion by the 
court below in its opinion of the questions at issue herein, it is only 
necessary to state our conclusions upon one or two points specially 
pressed upon our attention in the argument of the appeal. 

The patentée, near the close of the spécification, says as follows : 

"The guard rail, 1, performs a spécial function in tlie construction of F'ig. 
1. If there were no device for preventing the tilting of the bucliets, in case 
two adjacent buclœts were unequally loaded, there would be a collision at 
the point where the buckets leave the lower horizontal track and pass onto 
the ascending track." 

The second claim covers the entire machine, comprising, inter alia: 

"Gravlty buckets • • • provided with overlapping lips as described, 
and means substantially as described for preventing the collision of the 
loaded buckets at the point where they pass from the lower track to the 
ascending track, as set forth." 

In our opinion it is immaterial whether this claim does or does not 
cover complainant's spécifie method of hanging the buckets in the 
chain, which it is asserted défendants do not use, because, in view of 
the insertion in the claim of the construction referred to in the lan- 
guage of the spécification quoted above as performing a spécial func- 
tion, the guard rail must be read into the claim as one of the means 
for preventing collision as the loaded buckets commence to ascend. 
As défendants hâve no such guard rail and no équivalent therefor they 
do not infringe said claim. 

The question of infringement of the fourth claim was not specifi- 
cally discussed by the court below. It is argued that défendants use 
mearis équivalent to those specified and claimed "for tilting the buckets 
and shifting the lap of said lips when the buckets move onto the de- 
scending track." If the patent in suit covered a primary or generic in- 
vention, we should be inclined to hold that défendants' construction 
was, broadly speaking, the équivalent in function and opération of that 
of the complainant. But this patent did not first disclose a construction 
of lips so overlapping as to prevent spilling between the buckets, nor 
means for tilting or turning such buckets so as to change the overlap 
in order to avoid collision, for both of thèse results were accomplished 
by the invention of McCaslin's prior patent. No. 486,809, in a machine 
which was practically bperative, and successfully used. Nor was he 
even the first to devise the positive means of the patent in suit for 
changing an overlap at the point of a curve, for the Davidson patent 
.showed means practically identical, consisting of double-lipped con- 
veyors so tilted out of position by positive cam action with a definite 
angular relation of the lips to each other as to accomplish the shifting 
of the overlap of the lips in the same manner as in the patent in suit. 
We concur with the court below in the view that the Davidson patent 
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was for a prior invention, and that it is hère to be considered merely 
to construe the daims in suit, and net to anticipate them. What was 
really new with McCaslin in the patent in suit was the double-lipped 
gravity bucket. The double lip of this bucket effected two results, 
the one to balance, and thus secure the syrametrical position of lipless 
buckets, the other to provide a covering for the whole space between 
the buckets to avoid spilling when loading. But this latter object was 
equally accomplished in the single-lipped bucket of the prior McCaslin 
patent, as shown above. By this patent he created an obstacle in op- 
ération, namely, double lips, and thereby having combined the ad- 
vantages of the symmetrical balance of the old lipless buckets with the 
bridging of the single-lipped bucket of his prior patent, he devised 
spécial means to get rid of said obstacle and to prevent collision, 
namely, cams to positively cause tilting, and guards for holding the 
buckets in position at a certain point, neither of which means is used 
by défendants. 

It is claimed that in the machine complained of as an infringement 
there is, in fact, a slight tilting of the buckets for shifting the laps. 
But we do not find either in the patent or in the illustrative mode! any 
indication that its construction requires any tilting movement for this 
purpose in the opération of the device. We conclude, therefore, that 
the status of the patent is such that the reasoning of the court below 
properly applies to the fourth, as well as to the second, claim, and we 
concur in the conclusion that the bill should be dismissed. 

The decree is afhrmed, with costs. 



LTBRART BUREAU v. TAWMAN & ERRE UrC. CO. 

■(Circuit Court of Appeals, First Circuit. April 11, 1906.)] 

No. 640. 

ApPEAI, — DeCTSTONS REVIEWABLE — IlfTEELOCTJTOBY DECEEE — PATENTS — SUTT FOB 
iKFRINGEMENT. 

The nile of Marden v. Campbell Printing Press Co., 67 Fod. 80!). 15 C. 
0. A. 26, applierl. to the elfeet that an iiiterîocutory deeree, adjuflsing 
certain clnims of a patent valid nnd infrinsed, and directing an aceount- 
iiiS. and other clahns invalid or not infringed, is not final as to the latter, 
and an appeal does not lie therefrom by complainant. 

[Ed. Note. — For cases In point, see vol. 2, Cent. Dig. Appeal and Error, 
§§ 329-332, 336.] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

On motion to dismiss appeal. 

Odin Roberts, for appellant. 
Frederick F. Church, for appellee, 

Before COLT and PUTNAM, Circuit Judges, and AIvDRICII, 
District Judge. 
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PER CURIAM. This is a motion to dismiss an appeal by the com- 
plainant in the court below from an interlocutory decree for an in- 
junction and an accounting in a suit for an alleged infringement of let- 
ters patent for an invention. The interlocutory decree held one of the 
claims of the patent vahd and infringed, and the other daims invalid or 
not infringed, and the complainant appealed from so much thereof as 
related to the claims whicli were adjudged invahd or not infringed. 
Thereupon the respondent below, now the appellee, filed a motion to 
dismiss on the ground that the appeal was prematxire. The respondent 
, below took an appeal from so much of the interlocutory decree as ad- 
judged one of the claims valid and infringed and directed an injunction 
in regard to the same. The motion to dismiss this appeal must be al- 
lowed on the authority of our décision in Marden et al. v. Campbell 
Printing Press Co., 67 Fed. 809, 15 C. C. A. 26, a case decided by us 
on May 4, 1895, and also of Ex parte National Enameling Company 
(decided by the Suprême Court on March 19, 1906) 26 Sup. Ct. 404, 
50 L. Ed. 707. 

It is ordered that this appeal be dismissed, without préjudice to any 
proceedings in the Circuit Court, or to the right of the appellant to 
take any subséquent appeal, and without préjudice to any questions 
which may be raised by such subséquent appeal, if lawfully taken, 
with costs in this court for the appellee incident to its motion to dismiss. 



YATVMAN & ERBB MFG. CO. v. LIBUART BUREAU. 

(Circuit Court of Appeals, First Circuit. July 5, iOUO.), 

No. 641. 

Patents — Txfhtnokmf.nt — Lock Rôti for Caeds, 

The Mutitcr patent, No. 628,880, for a locli vnfl for eards, Tvlille dls- 
closing Invention. Is merely for a new meehaniciil ai'rausenient of oUl 
cléments, constituting an iniprovemeut on tlie [irior art, and the Inven- 
tion is not so far an oriRhuil one as to entltle the daims to a broad 
construction or application of the doctrine of eqiiivaleiits. As so lini- 
Ited, hcld not Infringed by the device of the Weidner patent. No. 760,404. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Frederick F. Church, for appellant. 

Odin Roberts (Charles D. Woodberry, on the brief), for appellee. 

Before COLT and PUTNAAI, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. The rights of the Library Bureau, 
the complainant below, réside in patent No. 028.886, to David E. Hun- 
ter, dated July 11, 1899, as it may stand affected by the prior art; and 
the Yawman & Erbe Manufacturing Company, the défendant below, 
rests its contention, for the right to manufacture and sell the device 
complained of, upon the Weidner patent, No. 7G0.404, granted May 
17, 1904, as it may stand alïected by the prior art. 
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Both patents relate to locks intended to secure in its place a de- 
vice for holding index and référence cards used in private and public 
libraries and in banks, counting houses, and in other places of busi- 
ness. 

The évidence discloses a large demand for a convenient device 
which shall secure such card records, designed for ready référence, 
from accidentai and intentional dérangement. The various patents 
relating to the same subject, and the prior state of the art with re- 
spect to locks, plugs, plungers, slots, grooves, and latches, variously 
ad'apted so as to be put in opération through the instrumentality of 
springs and released by the use of keys, put both the patents in suit 
in the field of inventions which relate to improvements upon cxisting 
conditions of the art, rather than in the domain occupied by patents 
relating to entirely new and original inventions and discoveries. 

The learned judge of the Circuit Court in effect sustained both 
the Hunter and the Weidner patents, and, applying the rule of broad 
construction to the Hunter, held that the défendant infringed its 
fourth claim. 

We quite agrée with the conclusion below that both Hunter and 
Weidner conceived and described a mechanical arrangement amount- 
ing to patentable invention. We cannot, however, agrée that Hunter's 
invention was so far original as to entitle it to a rule of construc- 
tion which shall include other arrangements of old mechanical élé- 
ments and means so adapted as to accomplish the same resuit or per- 
form the same service in a substantially différent way. 

The Circuit Court seems to hâve acted upon the idea that as Hunter 
was the first to invent or adapt a spring lock contained altogether in 
the rod, with its plug or enlarged end, and in the housing, the rule of 
broad construction should be accorded to his claims. \Ve cannot ac- 
cept this assumption as altogether without defect, because the idea 
of throwing a plug or boit into a slot for holding purposes, through 
the instrumentality of a spring mounted above or upon the side of 
a rod or the thing to be locked, was old. That Hunter's mechanical 
arrangement for mounting the spring in a housing above the rod, 
so adapted that it will throw the plunger into its proper holding po- 
sition in the enlarged end of the rod, and so adapted that the rod 
can be relieved from the holding function of the plunger through 
the instrumentality of a key of a peculiar size and shape, with a 
hook or projection at the top point of its forward end. corresponding 
in size to the opening in the rod and to the point of the plunger — 
a key so shaped, by cutting away its lower edge beneath its hook, 
that, when thrust into position in the slot in the end of the rod, that, by 
pressing downward upon its rearward end, it is tilted like a lever over 
a fulcrum ; a fulcrum created by its own peculiar shape, with the 
resuit that the hook or point projecting against the plunger presses 
it upwardly, thus unlocking the rod, when it may be withJrawn by 
the hook by pulling upon the key — was an ingenious mechanical adapta- 
tion and a useful invention, we make no question. We look upon what 
he did, however. as an ingenious mechanical arrangement of old élé- 
ments, and, while we agrée that he should be protected in what he 
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did and wliat he described, we hold the view that hîs invention was 
not so far an original one as to entitle tlie claims to the ruie of 
broad construction. 

In looking at the question of infringement and tlie question of 
equivalency of means and adaptation, it inust be reraembercd that 
the groove in the large end of the Hunter rod, as described, is lengtli- 
wise with the rod, and only a sufficient width to enable it to receive 
a plunger of limited diameter, and that tlie holding slot into which the 
plunger is thrust by the spring when the rod is brought into a posi- 
tion to be locked lias a circumference only sufficient to receive a 
plunger of such diameter as can pass through the groove, and it 
follovvs that the rod can only be inserted when the groove of the 
rod is directly upright and in alignment with the plunger, and thus 
when the rod is passing to its position of security, the groove re- 
ceives the plunger which is already forced down by the spring, andi 
the groove is so shaped at its bottom that when the rod is passed' 
it presses the plunger upward until the slot is reached, when the 
plunger is forced into it by the spring, and the drawer is focked. 

It must also be remembered that the hook of the key is designed 
not only to force the plunger upward and thereby to release the rod, 
but that the hook on the key is also designed to perform the function 
of withdrawing the rod from its place Vv'hen unlocked, and that the 
rod would remain in its position unless withdrawn by the key by 
pulling at its rearward end. 

It is clear that the leverage or pivotai action of the Hunter kc 
under downward pressure upon its rearward end, which forces tue 
hook upon the forward end of the key upwards and against the dog 
or plunger held down by the spring, is what unlocks the Hunter de- 
vice. This is made clear by Unes 80-104 of the spécification, at page 
1, where the mode of opération is described, and where it is pointed 
out that the key is left in a position to act as a withdrawing hook. 

The Weidner device, based upon the Weidner patent, which it is 
urged infringes the fourth claim of the Hunter, has a rod not par- 
ticularly unlike that of the Hunter in its gênerai aspects. It likewise 
has an enlarged rearward end, with a groove rather than a slot there- 
in, designed under mechanical adaptation to co-operate with other 
éléments in locking the rod and the drawer. 

It is claimed by the appellant that Weidner, in arranging and de- 
scribing a device which would be useful in accomplishing what the 
demands of the public required, acted independently of the Hunter 
adaptation and without any knowledge of his invention. We need 
not deal with that aspect of the case, for the reason that we look 
upon both patents as describing an invention which should be limited 
under reasonable rules of strict construction to the mechanical ar- 
rangement and the adaptation of means which they describe. In 
other words, as we look upon the Hunter device as one accomplish- 
ing a desired and valuable service through an ingénions and inven*-ive 
adaptation of old means, and upon the Weidner as accomplishing the 
same resuit through a substantially différent mechanical arrangement 
of things that were known, we need not consider whether Weidner 
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was acting- indejjendently, or whcther he was attemptinç to improve 
upon the Huntcr idea through a différent and nseful arrangement of 
known mechanical a])pliances. 

In the Weidner the bow spring, which is intended to lock the rod 
and the drawer by forcing its arms into the groove of the rod when 
the rod is thrust longitudinally forward through the thinible into 
its place for locking, is not mounted in a housing above the rod, but 
rests astride a bridge in the thinible, which is created by transversely 
slotting the thimble in such a way as to permit the arms of the 
spring to project transversely through its interior, and so adapted 
as to permit the arms of the spring to engage and hold the inserted 
rod at the shoulder of its circumferential groove. The spring it- 
self locks the rod by its arms, which spring into the groove intended 
to receive them, rather than by a plug or plunger thrust into a 
socket by a spring mounted in a housing above. With the Weid- 
ner rod the rearward enlargement, designed to force opcn the spring 
as the rod is thrust forward to the place where it is to be locked by 
receiving the arms of the spring into its groove, is conical in shape 
at the forward end of the enlargement, and as the rod is forced for- 
ward the spring is opened by the cone-sliapcd enlargement until 
the rod is in its place, when the arms of the spring adjust themselves 
to the shoulder of the circumferential groove of the rod, and the rod 
and the drawer are locked. The groove to which we hâve rcferred 
extends circumfcrentially entirely around the rod, and it restilts from 
the cône shape of that part of the rod which opens the spring and 
from the fact that the groove extends around the rod that the rod 
may be inserted and thrust forward to its place without regard to any 
particular adjustment with référence to a limited slot designed to 
receive the point of a plunger operated by a spring like that in the 
Hunter. It is also true that under tins arrangement the key may be 
partially inserted in the slot intended to receive it without regard to 
whcther the slot or aperture designed to receive the key is upright in 
its alignment or otherwise. The key is square at its end, and is 
designed under forward and turning ])ressnre to rotate. in and with 
the rod, but without any influence ni)on the lock tmtil the key comes 
into a position vihich permits it to pass bet\veen and engage the spring 
holding arms, when, while rotating, the key spreads them and dis- 
engages the rod, thus permitting a small and independent si^ring 
Vvhich résides within the thimble (engaging the conical-shaped por- 
tion of the rod at its tapering end and remaining under tension while 
the rod is locked) to throw the rod backward and outward, the rod 
thus being unlockcd and thrown backward while the key is rotating 
under forward pressure. 

The functiott of this independent s])ring in the Weidner device, 
which forces the rod backward when it is disengaged, is pointcd. 
out in the closine l'ncs of c'aim lii of the Weidner patent, whcre it is 
said that the unlocking permits the spring to actuate the rod longi- 
tudinally. 

The Weidner key lias no hook like that of the Hunter, and if it 
were to be mechanically changed, as was illustrated in argument. 
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so as to présent a hook point, the hook would perform no function 
in removing the rod, because there is nothing in the mechanical ar- 
rangement upon which it could operate by either forward or back- 
ward movement, while in the Hunter the hook is an essential and 
necessary élément of the Hunter construction, which it would seem 
can only be operated to unlock by pressing downward upon the rear- 
ward end of the key, thus forcing its point and the plunger up- 
ward, and when the rod is released from locked engagement by pull- 
ing backward and downward upon the rearward end of the key, its 
hook engages a shoulder within the sleeve or thimble designed with 
that idea, and the rod is pulled backward and outward, and thus 
the hook of the key, as pointed out in the Hunter spécification, would 
seem to be a necessary means for withdrawing the rod. 

Without undertaking to say which is the superior device, it seems 
clear to us that the mechanical arrangement is essentially différent 
in the two inventions. The conclusion, there fore, is that the Hunter 
and the Weidner patents should each stand upon its merits, unaided 
by a libéral rule of judicial construction extending the claims beyond 
the mechanical arrangement described. Where two patents like those 
in question relate to improved mechanical arrangement, and where 
the two structural and mechanical adaptations are so entirely différent, 
and the modes of opération are so entirely unlike, the situation does 
not admit of the doctrine of équivalents as a foundation for iinding 
and holding infringement. 

The decree of the Circuit Court is reversed, and the case is re- 
manded to that court, with directions to dissolve the injunction, and 
for further proceedings not inconsistent with this opinion; and the 
appellant recovers its costs of appeal. 



.VUTOMATIC SWITCH CO. OF BALTIMORE CITY v. CITTLER-HAMMER 

MFG. CO. 

(Circuit Court of Appeals, Second Circuit. May 22, 1906.) 

No. 118. 

ABATEMENT and REVIVAL — ASSIGNMENT OF INTEREST IN PENDIKO SUIT. 

If a sole eomplalnant suing in his own right assigns his wbole Interest 
to another, he can no longer prosecute the suit, whicli is completel.y 
suspended until revived, and ail orders and proceedings taken In the 
meantime are nugatory. After such abatement the successor in interest 
may revive the suit by an original bill in the nature of a supplemental 
bill. to which the défendant may plead, but has no other right until such 
revivor, and a reassignment to the original complainant carries only the 
same right and does not operate to restore the suit to its original status 
before the first assignmeiit. 

[Ed. Note. — For cuses in point, see vol. 1, Cent. Dig. Abatement and 
Revlval, §§ 212^220.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 139 Fed. 870. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, Southern District of New York, finding validity and infringe- 
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ment of a patent and decreeing injunction and accounting. The 
patent is No. 499,769, granted June 20, 1893, to George H. Whit- 
tingham for "Improvements in Automatic Switches," title to whicli 
was in complainant prior to and at the commencement of the suit. 

R. N. Kenyon and W. Clyde Jones, for appellant. 

Philip Mauro, for appellee. 

Before WALLACE, IvACOMBE, and COXE, Circuit Judges. 

PER CURIAM. After the Circuit Court had filed its opinion, and 
before decree was signed, défendant on March 27, 1905, suggested 
the existence of an assignment which it contended operated to abate 
the action and prayed for a dismissal of the bill or for such other 
relief as might seem équitable, just, and proper. Nevertheless, on 
April 20, 1905, the Circuit Court denied the motion and signed the 
decree. No discussion of this point is found in the record. Quite 
possibly the court thought it best tliat its décision on the merits should 
be embodied in a decree, and that the technical point thus raised 
should be reserved for the appellate tribunal. It seems to be control- 
ling of the disposition to be made of this appeal. 

The bill of complaint was filed July 2, 1901. On July 10, 1902, 
the complainant, sole complainant, executed an assignment to the 
Otis Elevator Company. This document, after reciting that the Au- 
tomatic Switch Company "are now the sole owners of * * * 
the said patent and invention and * * * ail rights thereunder," 
in considération of $5 and other valuable considérations sold, as- 
signed, transferred, and set over to the said Otis Elevator Company, 
its successors and assigns, "the entire right, title and interest which 
we hâve or may hâve in, to and under the aforesaid letters patent, 
invention and improvement and any reissues or extensions of said 
letters patent granted or to be granted throughout the United States 
and the territories thereof," and also "any and ail claims or demanda 
for damages and profits accrued or to accrue for past or any use of 
said improvements or invention without right or license, with the 
right to use our name in légal proceedings and to sue for and re- 
cover ail sueh damages and profits." By this conveyance the switch 
Company stripped itself of every right, title, and interest to, in, and 
under the patent — nothing was left to it. The assignment states that 
it is agreed between the switch company and the Otis Company that 
in the event of the patent being sustained by the Court of Appeals 
in the suit at bar the Otis Company would pay an additional consid- 
ération of $3,000. That agreement gave the switch company no légal 
or équitable interest in the patent. It was further agreed that the 
Otis Company should pay ail subséquent expenses of the litigation, 
and that the switch company should dévote its best énergies to push- 
ing the suit to a final détermination under the supervision and direc- 
tion of the Otis Company. This agreement in no wise changed the 
mutual relations of the parties to the assignment. 

The efifect of this assignment was to abate the suit. If a sole 
plaintifï, suing in his own right, assigns his whole interest to another, 
he is no longer able to prosecute the suit because he is without inter- 
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est in the litigation. It is unnecessary to refer to any authorities in 
addition to those cited in our opinion in Ecaubert v. Appleton, 67 
Fed. 917, 15 C. C. A. 73. The suit is completely suspended and can- 
not be proceeded in till it is revived, and ail orders and proceedings 
pending such abatement will be considered nugatory. After such an 
abatement, i. e., one caused by assignment of plaintiff's whole interest, 
the successor in interest, claiming by a title which may be litigated, 
may revive the suit by an original bill in the nature of a supplemental 
bill. Of such a bill Story says : 

"But iu the otlier case [an original bill in the nature of a supplemental 
billl a new défense may be uiade. The ]>leadiuf;s and dépositions caunot be 
nsed in the sanie manner, as if flled or tak€>n in the sanie cause ; and the 
ftecree, if any bas been obtaiued, is no othorwise of advautage than as it 
may be an indncenient to the court to niake a similar decree." Equity 
Pleading (Oth Ed.) § 384. 

From the exécution and delivery of the first assignment till after 
the filing of the opinion in the Circuit Court, a period of nearly three 
years, the litigation was being conducted by a person who had no 
interest in the patent or in any claim arising under the patent. Under 
ail the authorities such proceedings were nugatory. The défendant 
was entitled to hâve the controversy conducted, not by a stranger,. 
but by the owner of the patent and of the claims for profits and dam- 
ages, and ail the testimony taken in such a moot case may be disre- 
garded, and any orders made during such period may be discharged. 

Complainant sought to avoid the effect of this well-settled rule of 
practice by obtaining an assignment to it by the Otis Company of 
the entire right, title, and interest in the patent and ail claims or de- 
mands for past and future damages and profits. Such assignment 
was executed April 6, 1905, and submitted to the court before decree 
was signed. The effect of this, hovvever, is only to convey to the 
switch company exactly what the Otis Company had to convey on 
April 6th. So far as its effect on this suit is concerned, what the lat- 
ter Company had to convey on that day was the right to apply to the 
court for leave to file an original bill in the nature of a supplemental 
bill, and, upon filing the same, to take up the cause in the condition 
it was on July 10, 1902, with whatever additional défenses the de- 
fendants might interpose to the latter bill, and prosecute the same to 
a conclusion. That is what the Otis Company had to convey, and that 
is what the switch company obtained by the assignment. 

It is to be regretted that by reason of this failure to conform to 
well-settled rules of practice the time, labor, and money which bas 
been expended upon this voluminous record and on the préparation 
and présentation of arguments on the merits bas gone for nought — • 
temporarily at least, no doubt in future litigation most of this testi- 
mony will be stipulated in. One source of regret, however, is absent 
in this particular case. The unfortunate resuit bas been brought 
about, not through any oversight of counsel, but solely by the client's 
own extraordinary conduct. Although the original assignment was 
executed in July, 1902, the switch company, for some inscrutable rea- 
son, kept the transaction a profound secret from its own counsel 
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who, as he says, learned of it only wlien défendant made its motion 
after opinion was filed. Possibly the officers of the Company appre- 
hended that if the lawyers once knew of the assignment they would 
make ail sorts of troublesome suggestions, which might increase the 
delay or the expense of the proceeding. If so the overastuteness of 
the lay mind has produced a lamentable resuit. Certainly the client 
lias paid a very heavy price for learning the lesson that it is essen- 
tial for any one who enters into litigation to tell his counsel the whole 
story. 

The decree is reversed, with costs of this court, and cause re- 
manded, with instructions to allow complainant or the Otis Company, 
or both, to file an original bill in the nature of a supplemental bill, 
and, in the event that no such bill is filed within a reasonable time, 
to dismiss the bill with costs. 



AMERICAN ACETYLENE BURNER CO. v. KIRCnRERGER et al. 

(Circuit Court of Appeiils, Second Circuit. May 22, 190G.) 

No. 150. 

Patents — Invention — Acetyi.eme Gas Burners. 

The Shaffer patents, Nos. Ot7,!)42 and 034,8.38, for acétylène gas burn- 
ers, are void for lack of invention. 

On reargument. Affirmed. 

For former opinion, see 142 Fed. 745. 

H. E. Shaffer and F. F. Church, for appellant. 
L. C. Raegener, for appellees. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. We are so forcibly impressed by the apparent 
equities in favor of the appellant in this case that a reargument was 
granted upon the contention of the patentée, Shaffer, that he was the 
first inventor of a burner made of one pièce of refractory material, and 
which further consisted in such a rearrangement of air passages that it 
had effected a révolution in the art of acétylène gas burners. We hâve 
given careful considération to the contentions presented on the reargu- 
ment, and in the light thereof hâve thoroughly familiarized ourselves 
with the State of the prior art. What the patentée confessedly under- 
took to do was to make the accepted type of burner of the prior art in 
one pièce of steatite. We are satisfied, however, in view of what is 
shown in the earlicr patents, that a one-piece steatite burner was so 
fully covered in ail the différent features of its construction that no 
invention was involved in the disclosures or suggested improvements 
of the patent in suit. 

Our former décision affirming the decree is therefore reaffirmed. 
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NATIONAL GLASS CO. v. UNITED STATES GLASS CO. 

(Circuit Court, W. D. Pennsylvania. August 30, 1906.) 

No. 34. 

1. Patents— INFBI^-GEME^-T—FuRNACE fob Iîeiieating Glasswaee. 

In tlie Scbulze-Berge patent No. 411,1.31, for a funiace for reheating 
or flre-finisliing glassware, claim 1, wliicli covers a furnace "provided 
witli a 'glory liole' or 'glory lioles,' accessible from below, for the Introduc- 
tion and witbdrawal of glass articles substantially as and for the pur- 
poses described," must be limited to a furnace which is cap.able of 
being combiued and operated witb the niechauisni specified and covered 
by tiie other claims comprising the whole invention. As so limited helâ, 
not infringed. 

2. Same. 

The Caldwell patent No. 442,8.55 for a furnace for reheating and flnish- 
ing glassware is not of a pioneer character, and the clalins, which de- 
scribe spécifie mechanism, must be limited to such mechanism or its 
équivalent. Claims 3, 5, and 7, which describe as an élément of the 
comhination therein claimed a horizontally revolvlng table supporting 
vertical rods for carrying the articles to be heated, and which, by its 
révolution, carries theni through the furnace in the arc of a circle. are 
not infringed by a niech.anism in which the carrier is an endless chaln 
moving through the furnace in a straight line, and mounted on a mov- 
able frame so that the whole may be withdrawn from the furnace. 

In Equity. -On final hearing. 

W. L. Pierce and James K. Bakewell, for complainants. 
Marshall A. Christy and George H. Christy, for défendants. 

ARCHBALD, District Judge.^ The subject of suit is a device 
for the fire-finishing or glazing of glassware, particularly tumblers. 
As they corne from the mould, thèse articles look dull and greasy, 
and are sometimes marred or pitted with imperfections. The edges 
aiso are rough and sharp. To remedy this, they are subjected to 
a process known as "reheating," "fire-finishing," or "glazing," by 
which by the melting of the surface exterior marks are removed, a 
luster imparted, and the rims or edges are melted down and rounded. 
By the hand method which was in vogue at the date of the patents 
in suit mould-pressed tumblers, while still hot, were taken up by a 
boy with a rod or punty, the end of which he stuck to the bottom 
with a lump of melted glass, and v^'ere carried by that means and 
in that position to the "glory-hole" of a reheating furnace, into 
which they were inserted a sufficient length of time to become melt- 
ed stiperficially by the flame, being slowl}^ rotated in order to be 
affected equally on ail sides. Still fastened to the punty rod, they 
were next taken to a workman by whom they were smoothed out- 
side and in with a wooden rod, and the shape restored where it had 

iSpecially assigned. 
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broken down. Being detached from the punty rod by a blow, the 
bottom of the tumbler was generally left so rough as to require 
smoothing off on a roughing wheel, then grinding down on a finish- 
ing wheel, and finally polishing with pumice. Blown tumblers were 
somewhat differently handled, the détails of which are not im- 
portant. It is sufficient to note that they were left as the resuit 
with sharp cutting rims, to remove which they were taken in a cup 
on the end of a rod, and the projecting tops exposed, the samc as 
pressed ware, in the ilame of a "glory-hole," by which the edges 
were rounded down. Another form of rod, mainly for pressed ar- 
ticles, was provided with a clutch or snap by which the base was 
gripped and held, the disadvantage of this being that it prevented 
the fîre-finishing of the bottom. 

But when held in the "glory-hole" horizontally, at the end of a punty 
rod, the tumblers were liable to break down under the beat, requiring 
further handling to restore them. This was true also where a snap was 
used, with the other disadvantage which has been alluded toi. When 
held in a cup there was not the same danger, but as this dispensed with 
labor it was not in favor with the Glass Workers' Union, and so did not 
largely obtain. A certain advance in the art was, therefore, made by 
the invention of Lyon and Anderson, patented August 22, 1882, by 
which thèse difïîculties were obviated. By this device, the article to be 
reheated was presented to the "glory-hole" supported on a spindle- 
like holder or plug, which was set on a frame, and the end of the 
apparatus made to rest on a ledge in the outer wall of the furnace, 
a little below the level of the "glory-hole," so as to be out of the 
immédiate range of the flame. The plug or holder had a rim or 
flange at the top to prevent the article from slipping ofï, and by 
means of a rod and driving crank below, or beveled gears and a 
crank handle at the other end of the rod was able, while in position, 
to be rotated by the workman. It could also be drawn away from 
the "glory-hole," along the frame, by means of a second rod, and the 
article removed ; or the apparatus could be carried back and forth, as 
a whole, one plug or holder being replaced in turn by another, with 
another article. 

The mechanism of this device, however, although somewhat be- 
low and out of range, was more or less exposed to the intense beat 
of the "glory-hole," and being found to need protection, a guard 
or hood was devised to cover it. This was built up, around, and 
over it, the plug or holder, with the article to be iîre-finished upon 
it, being allowed to project above it, through a longitudinal slit in 
the top, along which the plug was able to be moved back and forth. 
This left the glass in the full blaze of the "glory-hole," while the 
frame and crank or gears were under cover below. A protect- 
ing device of this character was constructed and put in use, about 
the same time, at two différent factories in Pittsburg, independent- 
ly; at the works of the O'Hara Glass Company, who own the Lyon 
& Anderson patent ; and at those of Ripley & Co., a licensee ; the one 
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being made of brick and the other of tile and clay; the use of botK 
extending back to 1885, or earlicr. A somcwhat modified "glory- 
hole" was also employed in this connection, at tlie O'Hara Works, 
as shown by the Anderson drawings. 




This was the gênerai state of the reheating art at the time of the 
invention involved in the first patent in suit; witli one exception 
to be presently noted, the Frcnch publication of 1883, there being 
nothing as yet to suggest the use of machine in place of hand ac- 
tion. This is as true of the Lyon & Anderson device, with the 
accompanying Ripley hood, as of anything which had preceded 
them; both of which are to be assignée! to tlie hand art, the former 
being nothing more than a pondérons tool weighing some 15 or 18 
pounds, and requiring to be carried back and forth, as well as 
rotated at the "glory-hole," by hand. It is still in use, but only for 
forming and fînishing the lips or rims of large and high-priced 
ware, which can stand the expense, and not for tumblers, which 
can hardly do so. 

The complainants charge the infringement of two patents which 
they hold, the first of which was issued to Hcrmann Schulze- 
Berge, for a reheating furnace, September 17, 1889. The character- 
istic feature of the combination which is there described is the 
existence, either in the floor or the projccting ledgcs of the combus- 
tion-chamber or flue, of a "glory-hole" which is accessible from 
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below. As set forth in the first claim, which is the one relied on 
hère, it is stated as foUows: 

"1. A furnaœ for heating glass ware, consistiiif; in a coiiibustion-eliamber 
providod witli a floor over wliieli tiip gascs of cDinljnstion pass and wiiich is 
provided with a 'glory-liolo' or 'glory-lioles' accessible from below for tbe intro- 
duction and witlidrawal of a glass article, sul)stantially as and for tbe pur- 
poses described." 

Tins is combined in the other claims — expressive of the full in- 
vention — with proper mechanism for introducing into the "glory- 
hole," and rotating there, the glass article to be reheated, the 
former being accomplished by a hand-operated lever, and the other 
by a steam-driven bclt pnlley attachment or other gearing. Means 
are provided for regulating the extent to which the article shall 




be inserted; and it is also suggestcd, that the motion of the carrying 
rod, in raising or lowering the article, need not be absolntely vertical, 
but may be more or Icss inclined, and that it may be adapted to be 
raised and lowered simply, without being rotated. Spcaking of the 
advantages of the device, it is said by the inventer in the spécifi- 
cations : 

"The élévation of the glnss articles froni belo\Y. instead of inserting them 
horizontally into a 'glory-liole' as now practiced. enables me to dispense with 
tightly-gripping holdcrs, wliicli may mnr or scratcii the glass. Tlie opération 
of beatlng tbe article may [also] bo ])crfornied with great rapidity, and the 
extent to which the heating shall roach * * * may be accnrately limit- 
ed, so that, if desired, the rini of a tunibler may be fused, without affectlng 
the lower portions." 

There is nothing to be found in the prior art which in any way 
anticipâtes this patent, and the only question is the range it is to 
147 F.— 17 
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take. It îs said to be a mère paper patent, having never been put 
to any practical commercial use, and that it is not, therefore, to 
be brought forward now to block other meritorious devices. Deer- 
ing V. Harvester Works, 155 U. S. 286, 15 Sup. Ct. 118, 39 L. Ed. 
153. But is is not necessary to consider that suggestion, there 
being no occasion in any event for giving it other than a literal 
construction. The invention consists, not so much in a furnace hav- 
ing a "glory-hole" accessible from below, as in the combination 
by which this is made effective and useful. Of this, no doubt, a 
furnace so equipped is a material clément, but taken by itself, 
it is a question whetlier it would be patentable, there being nothing 
particularly inventive in transferring the "glory-hole" from one 
position to another, aside from the object to be accomplished there- 
by. The daim for a furnace with this feature, therefore, is not 
to be separated from its connection, and whatever be the generality 
of expression there found, a furnace must be taken to be meant 
which is capable of being combined and operated with the mechan- 
ism specified, comprising the whole invention. And this, in fact, is 
what it saj's. Taking the claim as it reads, it is for a furnace "pro- 
vided with a 'glory-hole' or 'glory-holes' accessible from below for 
the introduction and withdrawal of a glass article substantially 
as and for the purposes described." It is not to be extended broad- 
ly to any and every furnace, which, disregarding the connection, 
may happen to corne within this désignation, to which the mind of 
the inventor was not addressed, and which is not therefore to be 
regarded as within the scope of the invention. 

In the défendants' device, as we shall sec more fully later, the 
"glory-hole" proper is in the side of the furnace, and the article to 
be reheated is presented from that direction. It is not withdrawn, 
moreover, but passes through to the other side, on an endless car- 
rier, which is provided with a number of supports or holders, so 
that a continuons séries of articles may be fed into the furnace. 
This carrier is itself supported on a movable frame. mounted on 
wheels, which runs under the furnace, the supports or holders pro- 
jecting up into it slightly; to permit of which, there is a slot or 
opening in the bottom of the furnace, extending from side to side, in 
the direction in which they are to travel. This, in a sensé, undoubted- 
ly makes the "glory-hole" accessible from below, but not within 
the meaning nor for the purposes of the patent. The slot in the 
floor of the furnace by which this is made possible (the Lazure & 
Denning patent, under which the défendants operate, to the con- 
trary, notwithstanding) does not pertain to the "glory-hole," of 
which it is in fact no part, but to the form and fashion of the fur- 
nace, into the construction of which it directly enters. The "glory- 
hole" may be thus accessible from below, by reason of the opening 
in the floor, but not, as called for by the claim, "for the introduction 
and withdrawal of a glass article" — which is the significant thing — 
which enters and goes ont at the side, and not from that direction. 
The combined accessibility, which is thus provided for, approaches 
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much more nearly, in both design and function, to what is shown in 
the Anderson macliine, so called, or the Ripley & Co. device, in 
whicli, as we liave seen, the article to be reheated is presented to 
the "glory-hole" laterally, as hère, while the frame which carries 
the support or holder is inserted below, under protection of the 
hood, tlîrough the slot in which the holder with the glass article 
upon it projects upwards into the flame. Indeed, it may be well 
claimed. that in the double access, which is so arranged for, the 
"glory-hole," if such it is to be considered, is of as novel and dis- 
tinct a character as that upon which the complainants rely, by 
which it clearly was not anticipated, and on which the use of it does 
not, therefore, infringe. 

This brings us to the other patent in suit, which was granted to M. 
R. Caldwell, December 16, 1890; the following being the claims ad- 
vanced : 

"3. In a furnace for rehcating and flnishing Rlassw.ire. a nuniber of revolu- 
ble supporting-rods provided at their upiier ends each with a head to receive 
the glass ai'ticle and at their lower ends pach with a pinion, in combination 
witli a table carrying said rods, a tixed racle engaging said piuions, means for 
rotating said table, and a fumnce through the fire-cliamber whercof the said 
glass supporting rods are carried." 

"5. In a glass reheating or melting furnace, a fire-clianibor baving vertical 
wall-openings and coïncident bottom openings extending through the fire- 
charaber and Connecting two of said wall-openings, in combination with a 
table arranged beneath the bottom of the fire-chamber, baving vertical vvare- 
carrying supports arranged in the Une of said openings, and means for 
rotating said table for carrying the ware into the flre-chainber through one 
wall-opening and ont at the other." 

"7. In a furnace for reheating and flnishing glassware, tho combination, 
with a furnace baving vertical wall-openings, of several intermittently- 
revoluble supporting-rods, each provided with a holder for the glass article, 
and a continuously-revoluble table carrying said rods, whereby the ware is 
caused to move through the fire-chamber with a couipound movement.'' 

As stated in the spécifications, the object of the invention, which 
is so given in outline, is to secure the uniform fire polishing and fin- 
ishing of the edges and surface of glassware, by subjecting it to beat, 
while under two simultaneous motions, "one sweeping horizontally 
through the fire-chamber, where the heat is most effective, and the 
other a motion of rotation during its passage through the fire;" the 
work, as it is said, being also expedited, preparatory to further action 
in an annealing oven. The means selected to this end, as is there set 
forth, consists in a revoluble or rotating table, by which the articles 
to be reheated are carried into and out of the furnace in continuous 
succession, on supporting-rods or holders, on the bottom of which are 
pinions, which engage, while in the furnace, vi'ith the teeth of a seg- 
mentai rack underneath, by which they are made to turn as they ad- 
vance. To permit of the entrance and exit of the ware in this man- 
ner, vertical openings are provided, at opposite sides, in the walls of 
the furnace, and a circular slot in the floor, uniting thèse openings, 
coïncident with the path of the holders, which project up through it 
from the table and rack below. This is illustrated by the accompany- 
ing figures taken from the patent. 
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As wil] thus appear, the articles to be reheated traverse the furnace 
in the arc of a circle, and the table on which the supporting-rods 
are carried rotâtes in a plane underneath the bottom and parallel to 
it._ If thèse are essential features of the invention to which it is com- 
mitted, either by definite sélection or the prier state of the art, the 
défendants make use of another and différent mechanical construction, 
and do not, therefore, infringe; and it is upon this that the question 
turns. 

The défendants' apparatus has been already partially described, and 
is shown by the following diagrams. 
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It will be seen therefrom that the articles to be reheated enter the 
furnace in continuous succession, through a vertical opening in the wall, 
and pass out at a similar one on the other side, traversing the furnace 
in a direct line. They are supported on holders or standards, which 
Project upwards into the furnace, through a corresponding slot in the 
floor, thèse standards being mounted on blocks, fixed to the links of 
an endless chain, below which they are fitted with pinions, which en- 
mesh with a rack, by which they are rotated as they progress. The 
chain in turn is strung over sprocket wheels at either end, driven by 
appropriate gearing, and mounted in a movable frame, which is run 
imder the furnace, and may be withdrawn again, without disturbing 
the driving mechanism. It must be confessed that there are many 
points in common hère with that of the Caldwell patent. The glass 
articles are presented to, and pass into and out of, the furnace, m the 
same manner, through verticle openings m the walls on opposite sides ; 
they are supported on similar standards, which travel in the same kind 
of a slot in the floor, through which they get access from below ; they 
are made to rotate in both, as they advance, by means of engaging pin- 
ions and rack; and continuous succession is secnred, in the one as in 
the other, by an endless revolving carrier, which both employ. The 
only différence is that, as stated, the Caldwell calls in terms for a ro- 
tating or revoluble table, with its attendant circular path ; wliile the 
défendants make use of an endless chain, strung vertically, advancing 
and returning over revolving sprocket wheels in a direct line. The 
question of infringement which is se presented is not altogether frec 
from difficulty. It dépends on the range of équivalents to be accorded 
to the patent. If the défendants' apparatus can be said to accornplish 
the same thing by substantially the same mechanical means, having 
due regard to the équivalents to be allowed, infringement is made out. 
But otherwise not. And the burden is on the complainants. 

The Caldwell is undoubtedly a mériterions invention, three times 
the work being done by it that was donc before, with a most material 
saving in labor and expense. It bas aiso a certain primary prom- 
inence, being the first to provide to any substantial degree for machine 
handling in reheating. It was declared, however, by the Court of Ap- 
peals of this Circuit in Bryce v. National Glass Company, 116 Fed. 
1S6, 53 C. C. A. Gll, where it was considered in another connection, 
not to be of a pioneer character, and that, the same as the Schulze- 
licrge, already passed upon, it was to be confmed to the précise device 
described in the si^ecifications and claims. "The patents are not for 
methods," says Judge Gray, "but for particular mechanisms. As sucli, 
like ail machine patents, they are entitled to a fair construction, and 
to one that will fully secure to the inventor the monopoly of bis real 
invention. Any device or combination which accomplishes the same 
resuit by substantially the same means will be held an invasion of that 
monopoly. Care must be taken, however, in ail cases, that we do not 
by an uncalled-for application of the doctrine of équivalents practically 
give to the patentée a monopoly of the function of bis mechanism. 
This, of course, we are not permitted to do, directly or indirectly." It 
is true that the attention of the court in that case was practically di- 
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rected to the furnace feature of the patents, and not to the handling 
mechanism. At the same time, what was so said of them was spoken 
generally, and was evidently the resuit of a gênerai considération, and 
is to be acccpted as an authoritative déclaration upon the subject. The 
merit of the Caldvvell device, as I understand it, résides, not so much 
in the character of the work which it turns ont, as in the expédition 
with which this is donc, in which the inventive idea is to be chiefly 
found. The former, it may be, is not to be lost sight of, the ware, as 
it is claimed, being more reliably and thoroughly finished by means 
of it, than when held in a "glory-hole" by inexperienced or careless 
hands. At the same time, the Lyon & Anderson and the Ripley tools 
are capable of higher results and are still resorted to for the fire- 
finishing and fashioning of certain better grades of ware, and in point 
of efficiency and reliability the défendants' apparatus, also, would 
seeni to be preferred. The method of handling is thus the feature 
by which the complainants' device is to be brought into comparison 
with that of the défendants' and the question of infringement judged. 
Turning then to the claims of the patent which are relied upon, 
it is to be observed that, while capable of being distinguished in 
other particulars, they each call for a rotating or revoluble table, 
and to this or its mechanical équivalent, as an essential élément, 
they are in terms lied. Thus in claim 3, roughly stated, the dif- 
férent features of the combination are : 

"A miniber of revoluble supportiiip;-rods provided at tlieir upper ends each 
witli a head * * * and at tlieir lower ends each with a pinion, * * * 
a table carryiiiî said rods. a fixed raeU engaging said pinions, means for 
rotating said table, and a furnace," etc. 

In claim 5 : 

"A flre-ehnmber having vertieal wall-openings, nnd ooinoident bottoin-open- 
ings, exteiidiug tbrough the flre-chanibcr and Connecting two of said wall- 
openings, * * * a table arranged boneatli tbe bottom of the fin^-chamber, 
having vertical ware-carrying sn]iports arranged in the line of said openings, 
and means for rotating said table," etc. 

And in claim 7: 

"A furnace having vertical wall-oppnings, * * * geveral intermittently- 
revoluble support Ing- rods * * * and a continuously-revoluble table carry- 
ing said rods," etc. 

That a table in the ordinary conception, consisting of a flat, 
horizontal, plane surface, duly supported from below, was in the 
mind of the inventor in what is so stated, there can be little question, 
as the spécifications and drawings abundantly show. It is de- 
scribed, for instance, in the former as mounted on a vertical shaft, 
revolving horizontally, carrying the ware, as it is rotated, in the 
arc of a circle, through the fire-chamber; incident to which, the con- 
venient removal of the ware and its replacement by other pièces 
— evidently by one and the same operator in the course of a single 
révolution — is commented upon ; ail of which is consistent only 
with the one idea. A definite and distinct character of mechanism 
is thus suggested, which is, also, carried into the claims, in the 
way that we bave seen ; and to this, by ail rules of construction, the 
patent is necessarily to be confined. If the inventor had anything 
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more comprehensive than tins in mind, it can only be said that he 
was not happy in expressing- it. Generalizinj; broadly, a conception 
is possible, which, while expressive of tlie princii^le involved in the 
device patented, goes considerably ontside of it, and under ])roper 
circumstances might stand for the inventive idca. But assuming 
that the inventor saw it, and that it was, in fact, his real invention, 
instead of declaring for it in broad ternis, lie was content witli a 
combination of spécifie mechanical parts which cannot now be en- 
larged, without applying- a range of équivalents only accorded to 
a pioneer invention, which this is not. There was nothing new in 
the idea of plural handling, nor yet in the particular means adopt- 
ed, whatever there may bave been in the way it was worked out. 
Not only were the différent devices employed for a similar purpose 
brought home to the inventor by the conveyors and carriers in 
gênerai mechanical use, but this was particularly the case, by those 
of like character to be found in the anncaling and color baking 
of glassware, branches of the same glass-heating art, in both of 
which, as shown by the record, revolving frames or tables and end- 
less chain carriers indifïerently appear. Even closer, if possible, 
than this, in the French publication of 1883, alrcady alluded to, an 
endless chain is shown in a machine for melting down the edges 
of glassAvare, thèse articles being carried in succession, on inde- 
pendently rotated supports, under suitably arranged blow-pipe 
fiâmes. The open-air treatment which is so pursued is said to be 
impracticable, and the snccessful opération of the apparatus con- 
structed by Mr. Ripley is challenged. But this is not the point. 
The endless chain carrier is what gives it its significance, and the 
disclosure thereby made, if not the limitation imposed. Instructed 
and admonished by thèse différent and indifferently interchangeable 
means of plural handling and carriage, as the inventor was, the 
necessity for a broad claim, if that was to be insisted upon, was 
clearly enforced. He coidd not, in selecting and specifying one 
form, expect to cover and monoijolize ail. If that was his inten- 
tion, and expressive of his real invention, it could only be secured by 
comprehensive terms which unfortunately bave not been employed. 
While thcn, it may be true, if the patent were a primary one, en- 
titled to a correspondingly libéral construction, the endless chain 
carrier of the défendants might be regarded as substantially équiva- 
lent to the complainants' rotary table ; as the case stands, they are 
not tO' be so identified. They differ in mechanical construction, 
they operate differently, and while devoted to the same gênerai pur- 
pose, within that, to a certain extent, they accoraplish différent re- 
sults. A table is a table, and there is little else to be made out of 
it, or to take its place. Divided up into radial arms or sectors, or 
in the form of a skcleton frame or wheel, it may be that, for the 
purposes of what we bave hère, it would be regarded as sufiicient- 
ly retaining its idcntity or equivalency of structure. The same 
might also be true of it, îf turned into an endless carrier, traveling 
in a horizontal plane. Tînt to set it up on edge, broadening out, 
and cutting up its peri])hery into transverse sections, and then 
stringing them over vertically revolving sprocket wheels, like a belt 
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or chain, ail of wliich would he neccssary to make out any sort of 
corréspondence with the défendants' apparatus, is to abandon ail 
fonn or semblance of what it was before, adopting- a construction 
and giving it a character inherently and radicalh^ not its own. 

But this is not ail. With a rotar3' disk or table, snch as is speci- 
fied in the patent, the line of movenient llirongh the furnacc is in 
the arc of a circle, with the resuit that the article bcing rcheated can- 
not be secn after it passes in, until it is about to émerge again. In 
decided contrast with this, the défendants' carrier pursucs a straight 
course, and the articles can bc oliscrvcd at ail stages of it, enabling 
tlic operator to s-x; lîow tl-icy arc being alTcctcd, and v/here the beat 
and cold spots of Ihe furnace are ; and ncjt cnily to remove with bis 
tongs any article that may be collapsing, but to regulate and adjust 
the beat bearing upon the ware, if found too little or too great. By 
having a straigiit run also, the carrier is ablc to be niade movable, 
being mounted on a whecled frame, traveiing upon a track, along 
wliich it can be run under the furnacc and withdrawn again without 
affécting the driving mechanism, or other change. This is most 
important, both as respects the life of the apoatatus, and the mak- 
ing of repairs; one-third of the holdcrs or spindles in the Caldwell 
having, on the other hand, to remain in the furnacc after the dav's 
work is donc, and repairs being practically impossible without tak- 
ing the apparatus apart. As the resuit of the same construction, 
there is also a diiïerent delivery of the article at the close of the 
opération, which in the défendants' dcvice is dumped automatically 
into a box of sand, while in the complainants' it is removcd by the 
hand of the operator, who stands at the side and takcs one article 
off as he puts another on. There are other distinctions which pos- 
sibly might be insisted on, going not onlv to t'ne working, but to 
the efficiency of the two devices. Rut without stop]3ing over them, 
it sufficiently appears in those wliich bave been referred to that 
there is not only a decided mechanical différence between the two, 
but not a little functional différence as well. The gênerai fire- 
finishing resuit is the same, although that is somewhat disputed, 
and it is accomplished by the same gênerai means. But with that 
the resemblance ends. At a critical point the two devices diverge ; 
the carrier or conveyor in the one being an endless belt or chain. 
passing over vertically revolving sprocket wheels, by which the 
supporting-rods are made to advance and rétrograde in a direct 
line ; and in the other, a horizontally rotating table or disk by which 
the supports are moved through the furnacc, in an upright position, 
in the arc of a circle with the différent possibilities which this 
brings about. If it was a question of method or process, it might 
not matter. But in a machine, and as to an invention, which is not 
broadly new, the two cannot be regarded as équivalent; and in- 
fringement, therefore, is not made out. 

Let a decree be drawn, dismissing the bill with costs. 
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CUTLER-HAMMER MFG. 00. t. UNION ELECTRIC MFG. CO. et aJ. 
(Circuit Court, E. D. Wisconsin. June 2, 1906.) 

1. Patknts — Validity— Insertion of New Ciaim in Application. 

The fact tliat a new clahn was Inserted in an application for a patent 
by the attoniey for the applicant without any ]ievv oatU does not rmuler 
the patent invalid as to sucli claini, wliere It was witliiu the invention 
d«scribed in the .'^pec'jflcation. 

[Ed. Note.— For eases In point, see vol. 38, Cent. Dig. Patents, §§ 142, 
152.] 

2. SaME — MiSTAKE IN DRAWING. 

The drawings ot a patent are addressed to those skilled In the art, 
and must also be considei'ed in connection with the elaims and spécifi- 
cation and with each other ; and a patent is not invalidated by a clérical 
mistake in a drawing, which, when so considered, would not mislead oue 
skilled in the art to whlch it relates. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 140.] 

3. SaME — -INFRINOEMENT ElECTBIC gwiTCH FOR MOTOKS. 

The Blades patent, No. 418,CT8, for an electric switch for inotors, was 
not anticipated, and discloses patentable invention. Clainis 1 and 4 
also hold infringed by the device of the Keeney and Rhine patent. No. 
777,637, which, vvhlle It inay embody improvements, eontaius the ma- 
terial features o£ tbe earlier patent. 

4. SaME — CONTRIBDTORY InFEINGEMENT. 

A défendant which manufactures and sells certain éléments of a pat- 
ented combination with intent that they shall be used as a part of the 
fuH combination, as well as In other combinations, is chargeable with 
contributory infringement in so far as its sales are for use in the pat- 
ented combination. 

[Ed. Note. — For cases In point, see vol. 38, Cent. Dig. Patents, § 402. 
Contributory infringement of patents, see note to Edison Electric L. 
Co. v. Peninsular Llght, P. & H. Co., 43 C. C. A. 485.] 

5. Same — Invention — Electric Résistance Coil. 

The Baker patent. No. 368,807, for an electric résistance coU, is void 
for lack of patentable novelty and invention. 

In Equity. 

Thls is a final hearing in equity. Complaiuants by their original bill al- 
lège exclusive ownership of two certain letters patent of the United States, 
Nos. 418,678 and 308,804, for former, knowù as tbe "Blades Patent," being for 
an electric starting box or rhéostat, and the latter, known as the "Baker 
Patent," being for an electric résistance coll, which two devlces are capable 
of conjoint use in the same structure, and complainant avers that it em- 
ploya and associâtes the same in a single unitary mechanisin ; that the de- 
fendants habitually employ both .such patents in sucli conjoint use In its de- 
vlces which it bas put upou the market, and lias thus infringed the elaims 
of both such letters patent. The prayer of the bill is for an accounting and 
injunction. The answer dénies that there Is patentable novelty or Invention 
involved in either of such patents, and many références to the prior art are 
eited whereby it is claimed that both such patented inventions bave been an- 
ticipated. Infringement is also speciflcally denied as to both patents. De- 
fendants admit the manufacture and sale of certain electric rhéostats, but 
claim protection under United States letters patent No. 677,360, granted July 
2, 1901, and No. 701,012, issued Mày 27, 1902, to the défendant Union Electric 
Manufacturing Company as assigner of Défendant Brown and Uliine. By 
supplemental bill the complainant sets up that In 190(J thls complainant and the 
Cutler-Hammer Manufacturing Company of Illinois, to whose assets, rights, 
and Interests the complainant bas succeeded, commeueed a suit in etiuity in 
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tbe T'uited .States Circuit Court for tlie Nortbcrn District of Illinois asainst 
Edward W. Hammer and Edward R. Harding for the infringement of United 
States letters patent Ne 418,678 ; that such suit was^vigorously defended in such 
•court, and on the 31st day of March, 1903, a final decree was entered in favor 
of coini)lainant, wliicli decree is set out in haee verba ; tbat an appe.il was 
thereujion tal^en by said Harding and Hammer, défendants therein, to the 
Circuit Court of Ai)peals for tlie Seventh .Tudieial Circuit, wbich apjjeal wa» 
prosecuted, and resulted in an afîirmance of such decree; tbat sucli decree of 
said apriellate court is still in full force and eft'ect as a final adjudication 
in said cause. General acquiescence of the public is also set out, and a large 
number of flrms and corporations are nanied who hâve settled with com- 
plainant, and acquiesced in and agreed to resjwct such letters patent. Insol- 
vency of défendants is set up, and, so far as the défendant Union Electric 
Manufacturing Company is concerned, such averment is admitted by the de- 
fendant. In June, 1904, complainant moved the court for a preliminary in- 
junction pendeute lite to restrain infringement of letters patent No. 418,678, 
and thereupon, on the 13th day of June, 1904, such preliminary injunction 
was granted. On the 21st day of Deeember, 1904, a second supplemental 
bill was flled by complainant, setting up that since the granting of such pre- 
liminary Injunction défendants had abandoned the manufacture and sale of 
the starting-box that they had formerly made ; that in lieu thereof défendants 
were manufacturing and selling a new form of motor starter of somewhat 
différent • type, which, however, Is alleged to be an infringement of both 
the Blades and the Baker patents ; that such new form of motor starter em- 
ploys both such patents conjointly in one and the same structure. The de- 
fendants answered the supplemental bill, admitting the abandonment of the 
former type of motor starter, alleging that the new device Is entirely dif- 
férent in form, design, and mechanical construction from that theretofore 
made by défendants, and that the same does not infringe either of the let- 
ters patent of complainant ; that such new device was not sold or used prior 
to January, 1904, or prior to the commencement of this suit. Replieation by 
complainant. 

Jones & Addington, for complainant. 
Benedict & Morsell, for défendants. 

OUARLES, District Judge (after stating tlie facts). This suit 
involves the validity of two distinct patents. The testimony taken is 
very voluminous, as the prior art in both fields has been thoroughly 
explored. The arguments of counsel on both sides hâve been able and 
exhaustive. The briefs are more like treatises on the electric art. 

We will first consider complainant's letters patent No. 418,678, 
which will be for convenience hereafter designated as the "Blades 
Patent." Claims 1 and 4 of this patent are alone in controversy. Such 
claims are in the words and figures following, to wit: 

"(1) In a slmnt-wound electric motor, the eonibination, with the fleld cir- 
cuit, of a magnet in the said circuit, a hand-switeh adapted to open and close 
the armature circuit, said switch arranged to be held in its elosed position 
by the luaguetism of the said magnet, and means for automatically retracting 
the said switch to its initial po.sition when the magnet is de-energized by the 
cessation of the current through the fleld circuit, substantially as described." 

"(4) In a shunt-wound electric motor, the combination, with the fleld cir- 
cuit, of a magnet in said circuit, a hand-switeh adapted to oi>en and close the 
armature circuit, said switch arranged to be held in its elosed position by the 
magnetism of the said magnet, and a sprlng for automatically retractlng the 
said switch to its initial position when the magnet is de-energized by the 
cessation of the current through the fleld circuit, substantially as described." 

With référence to the issue of patentable novelty and invention, the 
considération first in point of time and importance is to what extent 
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this issue has been foreclosed by the décision of the Circuit Court 
of Appeals in the Harding-Hammer Case, 138 Fed. 7'Ai), which involves 
the same patent. The doctrine of res judicata has been urged upon 
the court, but it is clearly inappHcable, because the parties are not the 
same. Tlie maxim stare decisis lias been invoked, but that relates to 
décisions in the same or some co-ordinate tribunal. But the duty 
under which this court rests to follow the authority of the Circuit 
Court of Appeals of this circuit is imperative and obvious, without 
référence to any of the légal maxims. Its interprétation is the law so 
far as this court is concerned. If the facts (lifter, the lower court 
must inforni itself as best it may, by inspection of the record and 
briefs, or by statement of counsel who participated in the cognate 
case. 

Westinghouse El. Manufacturing Co. v. Stanley Co., 133 Fed. 173, 
68 Ç. C. A. 533. Therefore, I must start out with this basic proposi- 
tion as laid down by the Circuit Court of Appeals, when considering 
the patent in suit: 

"The prior art contnins no eqviivalent combJuation. , We think tliere wns 
patentable no^^elty in the application of an uudev load retaiuins mrisnet to 
a manual starting-box, in the loealion of snch a niagnet in the fieUl oireuit of 
a self-rèsulating f^hunt-wound motor. and lu adjustini; it to act in that loca- 
tion, with the startina;-l)ox locatert in the armature circuit. We fiud nothins 
in the prior art to niilitate against tlie allowauce of the clainis In suit [1 and 
4]." Cutler-Hannner Mfg. Co. v. lîaimner (C. C.) 128 Fed. 733. 

It is manifestly necessary to ascertain what propositions were ac- 
Itially considered and passed upon by the appellate court, and what 
material évidence has been adduced on this trial that was not before 
the Circuit Court of Appeals when its opinion was rendered. The 
défendants insist with great vigor that the claims in suit are void for 
lack of oath by the inventor; that the history of the patent in the 
patent office discloses that ail of the original claims were rejected, 
and new and différent claims were substituted thcrefor by the attorney 
of the inventor, which were in conflict with the original claims, and 
were not verificd, as required by law ; that the retaining magnet by 
the original claims was located in the same circuit as the switch, where- 
as in the amended claims the magnet was placed in the field cir- 
cuit, and the switch in the armature circuit. The test laid down by 
the authorities in such a case is whether the claims as amended were 
within the original spécification. Williams Co. v. Miller (C. C.) 107 
Fed. 390, 393. A référence to the original spécification shows that 
Blades therein located the retaining magnet "preferably in that cir- 
cuit." Judge Baker evidently had this distinction in mind when he 
said in the opinion: 

"No matter, therefore, how broad the ajiplicant made the original description 
of his invention, the uarrowing of the si)eeUication and the liiiiitution of the 
claims in suit !eft the invention as now claimed within the preferred range of 
the original spécification." 

Several other objections are raised based upon alleged irregularities 
in the patent office and amendments of claims and drawings, but an 
examination of the briefs of the respective counsel in the Harding- 
Hammer Case discloses the fact that ail of thèse several objections 
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were made and insisted vipon in that case, exce])t that it is now 
objected for the first time that the Blades device was inopcra- 
tive because the retractile spring was coiled in the wrong direc- 
tion, and, second, that the cores of the electro-magnet, as they ap- 
pear in Fig. 3, would short-circuit the switch, and render the machine 
inoperative. To dispose of tliese two objections vve must remember 
that the dravvings of a patent are addressed to those who are skilled 
in the art. Furtliermore, drawings nnist be considered in connection 
with the claims and spécification, and each figure must be construed 
in the light of the other drawings. Kow, the function of this coiled 
spring was stated to be to retract the contact arm from an "on" to 
an "off" position when the retaining magnet became de-energized. 
Any one skilled in the art would know that such spring to be opera- 
tive should be so adjusted as to increase the tension as the contact arm 
is swung from the initial to the final position. If he saw that the in- 
ventor had indicated by bis drawing a spring so adjusted as to be re- 
laxed at the point where the greatest tension was required, he would 
understand at a glance what was intended, and that a mère clérical 
mistake had been made. 

The sanie reasoning disposes of the other objection. If Fig. 3 w-ere 
considered with Figs. 1 and 3, no electrician cpuld be mislcd for a 
moment as to the conception of the inventer. \Ve therefore dismiss 
thèse points as without merit. Rover v. Coupe (C. C.) 29 Fed. 358, 
370; Western Telegraph Co. v. American Telegraph Co., 131 Fed. 
7.3, 65 C. C. A. 313'. 

Ail of the numerous références to the prior art cited hère appear 
in évidence in the record of the Harding-TIammer suit, except Thom- 
son & Houston. No. 220,9 IS. Ries, 35(;,9!;3, Griscom, 374,673, Mather, 
382,714, Loomis & Coley, 350,754. Neithcr of thèse paten^^s, standing 
alone, is a complète anticipation of Blades' conception, which involved 
the location of a retaining magnet in the field circuit, mounted upon 
a startina:-box to protect a self-re!;'d-Hin;:<; sInmt-v.'Ound motor, such 
starting-box located in the armature circuit, with means to retrieve 
the contact arm when rcieased by the magnet through failure of po- 
tential. It is unnecessary to ])oint out tlie structural détails of thèse 
several devices. It is enongh to say that neithcr discloses the same 
combination of éléments enibodied in the Blades j)atcnt. Neither bas 
a retaining magnet located in the ficld circuit as an adjnnct of a rhéostat 
in the armature circuit. Neither bas a magnet which without change 
would be operative in the current of the field circuit to accomplish the 
function imposed upon it in Blades' conception. 

It is only necessary to comprehend the évolution of the electric mo- 
tor to understand why the varions regulating devices fonnerly inter- 
posed to absorb or delay the current hâve disappeared before the self- 
regulating motor with constant potential. With the slnu.it-wound mo- 
tor, however, came new périls. It was found that the shunt-wound 
motor with an armature of low résistance was practically defcnseless 
during the period of starting. To obviate this danger the manual start- 
ing-box was devised, whose function it was to eut out the résistance 
gradually while the armature was developing sufficient speed to be self- 
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protecting. Thîs manual rhéostat liad its limitations, because it was 
dépendent upon human agency. If, through tlie négligence of an em- 
ployé the contact arm were left in intermediate position, disaster might 
follow to the starting-box and to the armature of the motor. Some 
suitable automatic device was still needed that would be more reliable 
than human instrumentality. That was the problem that confronted 
the art when Blades appeared with his invention. The necessary élé- 
ments of such a contrivance were already in the prior art. The start- 
ing-box, the resistance-coils, the contact-lever adapted to sweep over 
the contact points and gradually eut out the résistance, the retaining 
magnet, the retractile spring to actuate the lever, were ail old. It re- 
mained to organize thèse old features into a single device that would 
automatically furnish protection to the motor as well as the rhéostat 
when for any reason the circuit was opened and liable to be suddenly 
closed. It was a prévalent idea among electricians at that time that 
the magnet in such a device ought not to be located in the field cir- 
cuit ; that current being délicate, it was thought that a magnet of suffi- 
cient power to be available would rob the derived circuit, and render 
the machine inoperative. Prof. Jackson testified (C. R. 331) : "So that 
it became traditional in the art that the shunt-wound circuit should not 
be tampered with, and that no extraneous features should be introduced 
therein." But there remained a serious danger conséquent upon a 
break in the field circuit, which might be followed by disastrous re- 
sults to the armature, if the current were turned on after it had lost 
its counter electric motor force. So Blades arranged his combination 
of thèse old éléments, placing a retaining magnet of low power in the 
field circuit mounted upon a manual starting-box adapted to open and 
close the armature circuit. 

Shepardson had grasped the problem, but he stopped at the main 
circuit. Walter had arranged to eut out the résistance coil by means 
of a pulling magnet with dash-pot attachment located in the field cir- 
cuit, but had no automatic appliance to retract the contact arm and pro- 
tect the motor in case of a break in the field circuit after the motor was 
once under way. It appears from the évidence that the Walter de- 
vice did not prove an operative or commercial success. C. R. 332. 
Blades found the manual rhéostat where Mather left it, adapted to 
interpose or withdraw résistance in the path of the armature circuit just 
as it is now. He did not change or undertake to improve it. It 
was a complète device while operated by hand. He desired to retain 
the manual features, to insure the présence of the operator for greater 
safety until the lever had reached its final position, and had been em- 
braced by the retaining magnet, so that the current passed to the arma- 
ture without obstruction. His contribution to the art belonged to that 
class of invention where greater merit lies in the conception that a cer- 
tain new resuit can be accomplished by a new combination of éléments 
than by anv mechanical ingenuity in working out the combination. 
Hobbs V. Béach, 180 U. S. 383, 21 Sup. Ct. 409, 45 L,. Ed. 586 ; Comp- 
tos-raph Co. v. Mechanical Co. (C. C. A. Ist Cir.) 145 Fed. 331. To 
embody that conception he had merely to adopt from the prior art cer- 
tain well-known devices, and associate them in a unitary structure — the 
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manual starting-box located in the armature circuit, a retaining magnet 
of low power attachée! to the same, to respond to a failure of potential 
in the field circuit, and means to retract the contact lever automatically 
when the same was released by the de-energized magnet. Thus résist- 
ance was instantaneously and automatically interposed, equal to the 
counter electric motor force of the armature, in anticipation of a sudden 
re-establishment of the current. As soon as his inventive thought had 
shown the way, it seemed a simple and almost obvious thing. For 
instance, Thomson & Houston, as early as 1879, were granted a patent 
for an ingenious device to protect an electric generator whose function 
was to supply a storage battery. Perhaps from a mechanical standpoint 
this invention disclosed a greater number of éléments of the Blade com- 
bination than any other référence to the prior art. This patent was is- 
sued many years before the self-regulating sîiunt-wound motor had 
been evolved; therefore there was no starting-box or field circuit as 
éléments in that early combination. There was a dial with contact 
points swept by a lever, a retaining magnet adjusted to hold the lever 
in final position and to release the same on failure of the current from 
the generator, and a retractile spring to retrieve such lever, and thus 
interpose résistance in the path of a reverse current from the storage 
battery, which, if not arrested, would work in jury to the generator 
and reverse the magnets. 

Now it is argued with great assurance and with considérable plausi- 
bility that each of thèse several éléments so appropriated by Blades, 
performs the same function in the new combination in the same way, 
and that no invention was involved in associating them in a new en- 
vironment; that Blades' conception would be naturally suggested to 
any mechanic by the Thomson & Houston device. K this were true, 
bow did it happen that Thomson & Houston, who were both great 
electricians and inventors in the same field, never thought of using 
this device to protect a shunt-wound motor? They were prominent 
figures in the struggle to arrive at the very improvement that Blades 
■was the first to suggest. They were associated with some of the 
great companies that acquiesced in the novelty of Blades' conception, 
and paid tribute to him as the first inventor. While approaching the 
patent in suit in mechanical contrivance, the Thomson & Houston de- 
vice was wholly lacking in the inventive thought that dealt with the 
two derived circuits, and virtually established new relations between 
them. The Thomson & Houston magnet lay in the path of the main 
circuit, and had to be wound to carry such current continuously. With- 
out new winding it would be entirely inoperative in the field circuit. 

It is not seriously contended that either of the five new références, 
standing by itself, completely embodies ail the features of the patent 
in suit ; but it is earnestly argued that the Thomson & Houston patent 
would furnish certain mechanical features, and the Mather patent 
certain electric adjustment, which, being skillfully combined, would 
make an operative device, which would discharge the functions and 
prove the équivalent of the Blades structure. Therefore, it is contend- 
ed that such combination involved no invention. No doubt after 
Blades had solved the problem it seemed simple enough. But the 
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reasoning of défendants' counsel is fallacious, and may be best an- 
swered by a paragraph from the opinion of the Suprême Court in 
Imhaeuser v. Buerk, 101 U. S. 647, GGO, 25 h. Ed. 945 : 

"Before entérina upon a separate examiimtion of thèse sevei'al patents, it 
is proper to reniark tliat it is iiot contended tliat any oiie of thèse eniliodies 
the eiitire inveutiou secnreJ to tlie complainaut in his letters patent. lîut it 
is iusisted that eacli contaius soiiie f'eatuve, deviee, or partial mode of ojiei'a- 
tiou correspondiuK iu tliat particiilar to the eorrespoiidiiig feature, dcvicc, or 
partial mode of opération exliihited in tlie coniplaiuant's patent. Suiioose 
tliat is so, still it is clear tliat such a concession caiinot beneflt the resjKiiKler.t, 
it lieing conceded that neitliei- of the exhihits giveu In évidence emhodies tlie 
complainant's invention or the substance of the apparatus descri'ned aud 
claimed in his f.])ecificatiou. Wliere the thing patented is an entirety, coii- 
sistiug of a single deviee or coniWnation of old éléments incapable of divisicm 
or seiiarate use, the respcnident cauuot escape the cliarge of infringenieut hy 
alleging or proving that a jiart of the entire invention is found in one prior 
liaient, printed pulilicatiou, or machine, and another part in anotlier jirior 
oxhibit. and still another in a tliird exhibit, and from the three or any greater 
nuinber of such exhiliits dr.nv the conclusion that the patentée is not the 
original and first iuventor of the patented iniprovemeut." 

Again, the Suprême Court in Loom Company v. Higgins, 105 U. 
S. 580, 591, 26 I^, Ed. 1177 : 

"It is further argiied, however. that, snpposing the devices to be sufficieutly 
descriiied, they do not sliow any invention, and that tlie eonibination set forth 
in the fifth daim is a mère aggregation of old devices, already well kiiown, 
and thcrefore it is not iiatentalile. This argument would be souud if the eoni- 
bination claimed by Welister was an obvions one for attaiuing the advantages 
proposed — one wbich would occur to any mechanic skilled in the art. But It 
is phiin from the évidence and from the very fact that it was not sooner 
adopted and used that it did not for years occur in this light to oveu the 
most skillful per.sons. It may hâve been under the ver.v eyes, the.y may almost 
be said to bave stumbled over it; but tliey certaiiily failed to see it, to estimate 
its value, and to bring it into notice. * * * Xow that it bas succeeded, it may 
seem very plain to any one tliat be could bave done it as well. This is ofteu 
the case with inventions of the greatest merit." 

It is well understood, as argued by défendants, that the transference 
of a given deviee to a new field does not involve invention. With ail 
thèse principles in mind, the Circuit Court of Appeals determined that 
Blades did something more than to borrow from the prior art ; that 
he was able to bring before his mind certain dangers to which the 
manual starting-box, as Mather îeft it, was subjected, and a nevir ar- 
rangement of old éléments to meet the long-felt want, which had eluded 
ail the inventors in that field, whereby danger from a failure of poten- 
tial in the field circuit might be automatically anticipated, and adéquate 
résistance promptly supplied to protect the starting-box in the armature 
circuit against a probable re-establishment of the current and resulting 
damage, and that his contribution to the art exhibited a high degree 
of inventive talent. Although the éléments were ail old, this eminently 
useful and novel combination embodied the highest quality of inven- 
tion. Morrlev Sewing Machine Co. v. Lancaster, 129 U. S. 263, 9 
Sup. et. 299, 32 L. Ed. 715. 

The new références cited hère would not in my opinion bave changed 
the conclusion reached by the Court of Appeals. The claims of neither 
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of such five patents respond to tlie inventive thouglit of the patent in 
suit, and we must tlierefore liold tliat Blades' conception involved pat- 
entable novelty and invention. 

Do the défendants infringc claims 1 and 4 of the patent in suit? It 
is practically settled by the Court of Appeals that the former device of 
tlie défendant was an infringcment, and the défendants liave acciui- 
esced by an abandonment of that machine. Since January, 1004, the 
défendants Iiave been operating under tlie Keeney-Iihiiie patent, No. 
T7i,637, which was granted since the décision of tlie Circuit Court of 
A]:)peals in the llammer-Harding Case. The fact tliat the défendants 
hâve been able to sccure a patent is not conclusive on the issue of in- 
fringcment. Ries v. L'arth Manufacturing Co. (C. C. A.) 1,3G Fed. 
H~>(). "Where a complainant patentée bas accomplished a new resuit 
by a new means, a défendant cannot escape the charge of infringcment 
merely by showing a later patent. The ficld covered by the primary 
patent is not free for defendant's plow without the owner's consent." 

Prof. Jackson, who was the complainant's expert, on pages 56 to 
58 of the record bas made a careful analysis and comparison of the 
claims of thèse two patents, from which, and from a careful examina- 
tion of the structures in évidence, it satisfactorily appears that the 
défendants bave appropriated every material feature of the claims of 
the Blades patent. They seem to bave combined the sanie cléments 
substantially in the same way to produce the s.ame resuit. The défend- 
ants, however, claim that there are two esscntial and distinctive fea- 
tures in their patent which differentiate it from the patent in suit : 
First. The contact lever is split into two pièces, pivoted at the same 
point. Second. It is contended that the defendant's switch is not 
located in the armature circuit, but in the main circuit. 

Let us consider first the split arm. It is true that when the contact 
arm consists of two pièces — the one bearing the armature for the 
magnat and the contact lever proper being free to move over the con- 
tact points while the armature is engaged by the magnet — the reading 
of the claims must be necessarily diiïerent, and to efïect that diiïer- 
ence in language vi'ould seem to be the pur])ose of the changed con- 
struction. No useful purpose is disclosed for this alleged improve- 
ment, and the conclusion, therefore, is well nigh irrésistible that it 
was a mère colorable évasion, or what the courts hâve called, a "stu- 
dious avoidance of the literal définition of the soecification and claims." 
Crown Cork Co. v. Aluminum Co., 108 Fed. 845, 866, 48 C. C. A. 72. 
It appears that the freedom of movement of the contact lever while 
its other half is held by the magnet in the "on" position not only sub- 
served no useful purpose, but suggests an obvions danger that it may 
be left in an intermediate position, thus bringing a portion of the ré- 
sistance coils into the current, where they cannot long survive. This 
danger is pointed out in the spécifications of defendant's patent. To 
obviate this danger a short circuiting device was added, whose func- 
tion is to neutralize their alleged improvement. This practically 
amounts to a mechanical confession. The avowed purpose of the new 
electrical device is to secure unity of action, which has been purposely 
impaired by splitting the arm. Therefore, the défendants cannot es- 
147 F.— 18 
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cape infringement by reason of this élaboration, whose only function 
seems to be to change the reading of the claim. 

Second. Is the différence in circuit arrangement substantial? It 
is contended that the défendants' switch is located in the main circuit, 
while in the patent in suit it belongs in the armature circuit. The fact 
is that the contact arm in the défendants' device is pivoted at the point 
of juncture. Tlie claims of the patent in suit do not specifically locate 
the switch, but provide that it shall be "adapted to open and close the 
armature circuit." The defendant's switch must be so adapted as to 
control the current that passes through the armature, or it would fail 
m its chief function. It is manifest from an examination of the claims 
of defendant's patent that no such distinction was in the niind of the 
inventor when he made his application, because in the eighth claim he 
uses the exact language of claims 1 and 4 of the patent in suit : "In a 
shunt-wound electric motor, the combination with the field circuit of a 
magnet in said circuit, a hand-switch adapted to open and close the 
armature circuit," etc. This would indicate that the claim now made 
is an afterthought. 

As the court said in Lourie Improvement Co. v. Lenhart, 130 Fed. 
122, 129, 64 C. C. A. 456 : 

"One may not escape infringement by changing tlie form of the patented 
device, unless the form is tlie distingiiishing eharacterlstic of the invention, 
while he retains it.'i principles and mode of opération and attains its resuit 
by the use of the same or équivalent me<;hanieal means." 

The real question is whether the inventive idea of the original pat- 
entée bas been appropriated, and whether the défendants' device con- 
tains the material features of the patent in suit, even though the de- 
fendants may bave supplemented and modified those features to such an 
extent that he may be entitled to a patent for the improvement. Crown 
Cork Co. V. Aluminum Co., supra; Benbow Manufacturing Co. v. 
Simpson Mfg. Co. (C. C.) 132 Fed. 614; Austin Mfg. Co. v. American 
Wheel Works, 121 Fed. 76, 57 C. C. A. 330. 

The case of Eck v. Kutz (C. C.) 132 Fed. 758, 766, is very miich in 
point. There the complainant's patent had a cross-arm actuated by a 
lever. Défendant stibdivided this cross-arm, and the two parts 
were separately pivoted. But, as the court said, they "retain the same 
relative position, and do the same work as that of which they take the 
place." The outer arm was also similarly divided up, and was given 
an inclined axis. But the court f urther said : 

"With ail this. the opération is essentially inichanged, not only of the whole. 
but of each part, and that is the signiflcnnt thing. Exceirt where form is of 
the essence, it has little weight, and departuve from it does not escape In- 
fringement where identity of opération is retained." 

But if it were conceded that the split lever was a valuable improve- 
ment, it would not change the resuit as to infringement. The improver 
must pay tribute to the patentée inventor, whose conception and mech- 
anism he has borrowed as a basis for improvement. 

Contributory Infringement. 

Blades made a shtmt-wound motor one of the éléments of his com- 
bination. He thereby limited the scope of the invention. The défend- 
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ants daim that their switch may be used, and in practice is used with 
séries wound motors. It is conceded that certain changes must be 
made in the wiring of the box to adapt it to the séries wound motor. 
But as the défendants do not manufacture or sell the self-regulating 
shunt-motor, they do not put upon the market the complète combi- 
nation called for by claims 1 and 4 of the Blades patent. In such case 
the law is well settled that to make défendants liable for contributory 
infringement it must be shown either that défendants sell a part of the 
patented combination with intent that it shall be incorporated by the 
purchaser into a patented device, or that the portion of the structure 
so sold by défendants is not capable of use except in combination with 
tlie other éléments of the complainant's device. 

Considérable évidence was given tending to show that the starting- 
box manufactured by the défendants, embodied in the exhibits in évi- 
dence and shown in their printed literature, is incapable of use except 
with a shunt-wound motor, either of the simple or compound type. But 
without discussing that proposition, it is clearly established by the 
printed catalogues and literature of the défendants that they intended 
to sell a starting-box to be associated with a shunt-wound motor. On 
page 1 of one of their catalogues in the record appears the foUowing 
paragraph : 

"Ordering. In ordering rhéostats, state wliat type Is wanted, tlie horse- 
power, voltage of the motor, and if séries or shunt or compound. When no 
information is given, we always ship rhéostats for shunt-wound motors." 

This would seem to conclude the défendants as to their purpose and 
as to their liability. Of course no contribution can be claimed from the 
défendants for rhéostats sold for use in connection with séries wound 
motors. 

The following cases lay down the rules governing contributory in- 
fringement as hère applied: Wallace v. Holmes, 9 Blatchf. 65, Fed. 
Cas. No. 17,100; T. & H. Electric Co. v. Ohio Ce, 80 Fed. 712, 723, 
26 C. C. A. 107; Westinghouse Co. v. Dayton (C. C.) 106 Fed. 729; 
Red Jacket Manufacturing Co. v. Davis, 82 Fed. 432, 27 C. C. A. 204. 

In the final decree to be dravvn and in the accounting the défendants 
will be held as contributory infringers of claims 1 and 4 of the patent 
in suit upon the principles hère laid down. The couiplainaul will be 
awarded an injunction. 

Baker Patent, No. 368,804. 
The claim of the inventer is as follows: 

"An eiectric résistance coil, consisting of a tulie made frnm mfitnrlnl whlcli 
Is a nonconductor of electricity, and fine wire coiled uiion the tube in coils not 
in contact with each other, substantially as and for the purpuse speciûed." 

Défendants deny infringement, and set up anticipation by sundry and 
divers références to the prior art. It is manifcst that this claim, standing 
alone, does not disclose either novelty or invention. The prior art 
affords numerous résistance coils, each consisting of a tube made from 
material which is a nonconductor of electricty. Fox (No. 254,764) 
shows a tube of nonconducting material with fine wire wound about 
it loosely. Starr (No. 266,910) discloses a tube of glass or hard rub- 
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ber. Lieverman & Robb (No. 27G,840) shows tiibulaf cores with wire 
wonncl thercon, such wire beinjj wrai)ped with asbestos thread. lien- 
ton (No. 3.57, .'iO^) employs a tube of earthcnware. British Patent to 
Zamie discloses a cyhnder of ebonite, iipon which bare wire is wound. 
It is required by the statiite that the inventer "particularly specify 
and point out the part, imj)rovement, or combination which he claims as 
his own invention or discovery." 

It is the fonction of a claim to accurately describe the real inven- 
tion. 2 Robinson on Pat. 5520. If the patentée lînew of what he was 
tlic actual first invcntor, he did not comply with the statute. Terrv 
Clock Co. v. New Ilaven Clock Co., 3 Ban. & A. 332, Fed. Cas. NÔ. 
13,811 ; Day v. R. R., 132 U. S. 98, 102, 10 Sup. Ct. 11, 33 L. Ed. 2Go. 
The patent as granted was broader than the invention. 

It is argiied by complainant that tlie elastic phrase "substantially as 
and for the purpose specified" supphes the defect in the claim, and 
liinits its scope to the use of asbestos paper as the material to be em- 
ployed in making the tubes. The argument proceeds upon the theory 
that asbestos paper has been selected and is the chief feature of the dis- 
covery. Numerous advantages are pointed out which resuit from the 
employment of this nevv material. But it appears that in the spécifica- 
tion the inventor déclines to be limited to asbestos paper. This vi'ould 
seem to neutralize the formula "substantiallv as and for the purpose 
specified." Boyer v. Relier Xool Co., 127 Fed. 130, 134, 62 C. C. A. 
244. 

But if the invention is limited to the sélection of a new material 
out of which to construct an old device, such change does not rise to 
the dignity of invention. Cylinders and tubes of fire-proof nonconduct- 
ing material upon which bare wircs has been wound being common to 
the art, and asbestos thread having been employed in the structure, 
the substitution of asbestos paper was a simple and obvious expédient 
ooen to anv one. Idotchkiss v. Greenwood, 11 IIow. 248, 265, 13 R. 
Ed. G83; Florsheimv. Schilling (C. C.) 26 Fed. 256, 261; Sloan Fil- 
ter Co. V. Portland Co. (C. C. A.) 139 Fed. 23, 26; American Road 
Mach. Co. V. Pcnnock, 164 U. S. 26, 17 Sup. Ct. 1, 41 L. Ed. 337. 

For thèse reasons, we are constraincd to hold that the patent while in 
life exhibited neithcr patentable novelty nor invention, and that, so far 
as the Baker patent is concerned, the bill must be dismissed. 

Let a decrce be entcred accordingly. 



In re KALLAK. 

(District Cv.ivt, D. Nortli Dakota. Srptember 13, IfiOG.) 

B.i^NKRTrPTCY— PaYMENT OF ÏAXES— InTEIÎEST. 

State and municipal taxes due t'rom a baulcinipt do not constitute a 
claim against liis eKtute to bo proved like tliose of creititors, and the ruie 
that interest wlll not be allovied on debts aftcr the liling of the pétition 
lias uo application tliereto, but it is the dutv of tlie co-\u*t, under Banki'. 
Act, .Tul.v 1, 1898, c. C4l, § (Ma, .30 Stat. 5G?,[ U. S. Comp. St. 1901, p. 3447] 
to direct the pa.vmeut of su(4i taxes together witii such penalties or 
intcrest as hâve accrued thereou undor tUe huvs of the state to the time 
ot actual paymeut. 
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In Bankruptcy. On certificate of rcferee. 

John E. Greene, for trustée. 

George A. McGce, for Ward County. 

AMIDON, District Juclgc. This matter cornes beforc the court 
upon the certificate of John H. Lewis, Référée in Banjtruptcy. The 
question presented arises upon the following facts: The adjudication 
was entered April Ki, l!)0(i. Among the debts Hsted by the bankrupt 
are state, county, and municipal taxes for the year 1905. Thèse 
taxes became due December Ist of that year and became delinquent 
March 1, IDOG, at which time a penalty of 5 per cent, was added. 
Thereafter, on the Ist of each month, a further sum of 1 per cent, of 
the original tax attached, which, by the revenue laws of the state of 
North Dakota, is usually spoken of as intercst, but sometimes as penal- 
ty. After a certain length of time thèse taxes are placed in the hands 
of the sherifif for collection. In this case the trustée offered to pay 
the county treasurer the amount of the original tax with penalty and 
interest which had accrued previous to April 16, 1906, the date of the 
adjudication. This sum the county, upon the advice of the state's 
attorney, refused to accept, claiming that it was entitled to further in- 
terest up to the date when the paynient was actually made. The 
matter was thereupon bronght bcfore the référée vidio ordered the 
trustée to pay the taxes in full with penalty and interest to the date 
of payment. The trustée feeling aggrieved by this décision, it is 
certifîed to the court for review. 

The décision of tlie rcferee was correct. The contention of the 
trustée rests entirely upon the ground that public taxes constitute a 
daim against the bankrupt estate to be paid with other claims in the 
ordinary course of administration. As other cinims are not permitted 
to draw interest after the adjudication, it is thcrefore contendcd that the 
amount of the public demand for taxes is subject to the same restric- 
tion. The fact is, however, th^t unrler the bankruptcy law (Act 
July 1, 18DS, c. 541, § 61a, 30 Stat. 563 [U. S. Comp. St. 1901, p. 
34:4'7]) and other provisions dealing with the same subject, public taxes 
do not constitute a "claim" in bankruj)'cv. It is not necc=siry for the 
public authorities to appear in a court of bankruptcy as ordinary claim- 
ants. They bave no right in the administration as crcditors and no 
voice in the sélection of trustée, and the liability for taxes is in no 
way affected bv the discharge of the bankrupt. On the other hand, 
the duty of affirmative action rests upon the court of bankruptcy. 
It is the duty of the trustée to ascertain from the public records the 
amount due for taxes and bring the matter to the attention of the 
court, and thereupon it is the duty of the court to order their nayment 
if there are sufficient funds in the estate for that purpose. There are 
two reasons whv ordinary claims of creditors are not permitted to 
draw interest subséquent to the adjudication : First, it is important 
that the proportionate interest of the scveral creditors in the estate be 
ascertained and fixcd. If interest were to accrue, however, after the 
adjudication, the amount of the sevcral claims would varv from time 
to time, according to their respective rates of interest and the propor- 
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tionate share of tlie several creditors would be subject to constant re- 
adjustment. The second reason is the convenience of administration. 
If, at the déclaration of every dividend, a new basis of apportion- 
ment were required, dependiiig upon varying rates of interest, the 
administration of the estate would be seriously complicated. Chemical 
National Bank v. Armstrong, 59 Fed. 372, 379. 8 C. C. A. lôo, 28 L. 
R. A. 231; White v. Knox,' 111 U. S. 784, 4 Sup. Ct 68G, 28 L. Ed. 
603. In the case of public taxes, neither of thèse reasons has any 
application because they do not share the estate with the claims of 
private creditors. On the contrary, section G4a expressly provides 
that before anything shall be paid to the creditors by way of dividends 
ail taxes owing by the bankrupt shall be fully discharged. The reason 
for claims becoming fixed at the date of the adjudication, so that in- 
terest shall not subsequently accrue having no application to public 
taxes, the rule itself should not ht applied in such cases. 

Something is said in the opinion of the référée touching the par- 
amount sovereignty of the fédéral government in the matter of bank- 
niptcy. It has, however, been the settled policy of ail departments of 
the fédéral government, the législative as vvell as the judicial, to avoid 
as far as possible, without the sacrifice of constitutional powers, any 
conflict between national and state authorities. It was in such a pur- 
pose that section 64a of the bankruptcy act had its origin. It is im- 
portant to remember that the powers of tlie national government in 
enforcing the System of bankruptcy are purely administrative. The 
fédéral government has no proprietary interest in the estate, but is 
only concerned that it shall be so administered as to do justice to ail 
parties in interest. On the other hand, the power of taxation is one 
of the high and indispensable attributes of sovereignty. For the na- 
tional government to take over the estate of the bankrupt and apply 
it to the claims of private creditors without making full provision for 
the discharge of taxes owing to the state and its subordinate munici- 
palities, would be to prefer private to public rights and would consti- 
tute a whollv unjustifiable interférence with the state in matters per- 
taining peculiarly to its authority. Section 64a, providing for the pay- 
ment of the taxes in full in case there are sufficient funds in the estate 
available for that purpose, and section 17. of Act Tulv 1. 1898, c. -541, 
30 Stat. 550 [U. S. Comp. St. 1901, p. 3428] which provides that the 
discharge of the binkrupt shall in no way affect public taxes, clearly 
show that it was the intent of Coneress that the public revenues of the 
state should be in no way prejudiced by the administration of the 
bankruptcy act. So stronglv hâve thèse considérations appealed to 
the courts, that the estâtes of bankrupts. even while in custodia Icgis, 
bave been held subject to taxation by the state and its subordinate 
agencies. Swarts v. Hammer, 194 U." S. 441, 24 Sup. Ct. 695, 48 L. 
Ed. 1060. If estâtes may be taxed under such circumstances, no sound 
reason can be advanccd whv revenue laws fixing the penalty and in- 
terest for delinquent taxes should not be given full effect in the case 
of taxes legally levied and assessed prior to the adjudication. 

What ought the trustée to pay under section 64a? The answer is 
found in its own language, "AU taxes owing by the bankrupt." What- 
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ever would be owing by the bankrupt at the time the payment is made 
if no bankruptcy had intervened, that the court should require the 
trustée to pay. It includes the original tax and ail other sums ac- 
crued thereon under the revenue laws of the state up to the time the 
payment is actually made or tendered. The décision of the référée 
is therefore afnrmed. 



In re QUTNCY GRAXIÏK QUARTUES CO. 

(District Court, D. -Mas.Siieliusetts. July 22, 1904.) 

No. 8,574. 

1. Bankktjptcy— Corporation — Minixg Ixcludes Quaeryixg. 

A corpor.-ition wigjiged in oiieratins ii granité quarry, which it owned. 
and selling tlio s^tone. either for lnîil(Iin,ï or paving purposes or after it 
hacl been maiiufac-tured and fiuislied for nioniiniental or other purposes is 
chiefly eugagod in niining and muniifactnring and is su!\je<-t to Ijanl^- 
runtcy proce('<lings under Banla-, Act .luly l, 1898, c. 54], BO Stat. 547 [U. 
S. Comp. St. 11)01, p. ,H12?,1, § 4b, as aniended by Act Feb. 5, 1903, c 487, § 
3, 32 Stat. 797 | tj. S. Conip. St. Supri. 1S)05, p. (58.3.1 

[Ed. Note. — AVliat persons are suii.lect to banlcruptcy law, see note to 
Mattoon Xat. Bauli v. First Nat. Banli:, 42 C. C. A. 4.] 

2. Same— IiVvoLUNTAny Pétition— KiGHT to AA'ituiiraw. 

Creditors who hâve .icined in a pétition in involuntary banlîruptcy 
agaiiist a detrtor are not entitled to withdraw without the consent of ail 
wheu the effoct M-ould be to require a disniissal of the proceediugs. 

In Bankruptcy. On involuntary pétition. 

The respoudent eoriwration was incori>orated for the purpose, araong other 
things, of "nianufa<-tn.ring building stone. ornaineutal stone. jiaving stone, 
monuments, and ()tt\er foruis of nianufactured stone from granité and other 
kinds of stone, and for that purpose, quarrying. cuttlug, Uressing. earviug, and 
otherwise fashioning granité and other kinds of stone; and .selling, exporting, 
or otherwise disposing of ail foruis of granité and other kiuds of stone." 

Robert K. Dickcrman, for Curtin. 

William H. Russell, for receivers of respondent. 

LOWElvL, Circm't Judge. Involuntary pétition against a corpo- 
ration. On the iindings of the référée and the évidence, I hâve no 
doubt that the corporation is within the purview of the bankrupt 
act. At one time and another four alleged creditors hâve joined in 
the pétition. I find that three of thèse, the Mt. Wollaston l'ank, 
Sherburne, and Faxon, are creditor.s entitled to prove. On the 
other hand, they hâve asked to withdraw froni the pétition, and that 
it be dismissed. They should not be permitted to withdraw to the 
préjudice of the other petitioner, Curtin, trustée in bankruptcy of 
Tucker; but, if the respondent is right in its contention that Curtin 
is not a creditor, then the only petitioners with provable debts are 
hère seeking to hâve the pétition dismissed, and their prayer may 
be granted. The décision of the case turns upon the status of Cur- 
tin. 

That the respondent was at one time indebted to Tucker is not 
disputed, but it contends that its indebtedness was settled by a 
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promissory note given to Tiicker and now outstandin<]; in the hands 
of a third person. There is controversy when this note was made. 
One Nolte, the trcasurer of the rcspondent and the agent of Tucker, 
testified that he drew it sonie time before Tucker's gênerai assign- 
ment. If this is trne, the précise date of the note is not material. 
He testified that tlie note was delivered at Tucker's office into 
the hands of Tucker's agent, and was retained for an appréciable 
time by the agent. Beyond a certain vagueness in his testiniony, 
there is nothing to impeach it. The petitioner Curtin, however, 
contended that the note was not properly indorsed to Tucker. It 
was signed by "The Ouincy Granité Quarries Company, by Geo. 
H. Nolte, Trcasurer," drawn to the order of "Geo. H. Nolte, Trcas- 
urer," and indorsed by "The Quinc}' Granité Quarries Company, 
by Geo. H. Nolte, Trcasurer." While this might not hâve bcen a 
pro])er indorsement at common law, it appcars to be good under 
Rev. Laws Mass. c. 73, § 59. That the note was given in pay- 
ment is established, unless I am to disbelieve Nolte's testimony 
altogether in the absence of évidence to im])each it. 

The title to this note is in controversy between Curtin and Cole. 
If the title is in Curtin, then he may by amendment to the pétition 
in bankruptcy state his debt as a debt on a note, instead of for 
moneys advanced and loaned as now alleged in his pétition. If the 
title is in Cole, the pétition sliould be dismissed. As this question 
is in litigation in the state courts, action upon the pétition in bank- 
ruptcy must be deferred until a décision has there been reached. 
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(District Court. E. D. North Carolin.i. Scptembor 7. 1900.) 

Bani-ihiptoy— Suit by Trustée — .Turisdiction of Court of Bankruptcy. 
Wliero a tnii^tee iii liaiil;ni|)t('y has institntcd a suit in equity in tlie 
Disti'ict Court to set aside au nllosert frauduleiit conveyanc'p, and the 
défendant has answercd and subniitted liis elauns to the court or master 
without ob.ieetion, lie eannot thereat'ter oli.iect to the .iurisdietion on the 
grouud tluit tlie bill does ]iot state a case in e(iuity. 

SAME— VaLIDITY OP MoKTGAOE— CLAIM of KXEirPTTOKS. 

The Personal pro])erty exemptions gi^-en to a debtor by the laws of 
North Carolina are for his own benefit and can only be clainied by him 
personally; a mortfras;ee of a banlcrniit eannot set up the latter's right 
of exemptions in tlie niortfiased property to vaiidate his mortçase against 
the charse that it <;onstitut<'d a frau(Uilent transfer under Bankr. Act 
July 1, ]8Ï)8, c. .Ml, § G7e. ?,0 Stat. 5G4 [U. S. Conip. St. 1901, p. 3449]. 

, Same^Fraudulent Mop-toage. 

Where a ehattel mortfjase on a stock of goods ^vas not reeorded for 
several months after its exécution nor until less than four niouths prier 
to the bankruptcy of the niortgasors, who in the meantime were permltted 
to reniahi In possession of the property. and to sell the same in the usual 
course of business and repleuisli the stock, sucb mortgage is fraudulent 
and void as against the bankrupt's creditors, both prior and subséquent. 

Same— Suit by Trustée to Recover Property. 

Bankr. Act July 1, 1.S98, e. 541, § (37e, 30 Stat. .504 [U. S. Comp. St. 
3901, p. 3449] yests a trustée in bankruptcy with title to property fraud- 
ulently transferred by the baiikrupt within four inontUs prior to the bank- 
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rnijlf-v- initl he may mainlivin a suit to reeovcr i>o,sse8r^ion of tlîp saiii" 
regar(l!i>ss of wiietlier or not tliero are judi^nieut creditors who could 
bave maintaiucd a c-rcOitor's bill. 

In Equity. On exceptions to master's report. 

J. B. Martin, Day & Dell, and Alurray Allen, for complainant. 
Pou & Fiiller and Francis D. Winston, for défendant. 

PURNELL, District Jud^e. The above-entitled suit in equity 
was instituted in thc District Court and aftcr answer to the bill, reiJ- 
licatioiT., référence to a référée and varions orders, appears to hâve 
been by consent referred to a master. Said order of référence is 
missing from thc fdes. 

This is one of the class of cases, out of the gênerai rule, where 
consent confers jurisdiction under the statue. Bardes v. Bank, 178 
U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175. And jurisdiction thus 
acquired is retained to the end of the controversy. And questions 
touching the jurisdiction seem to hâve been ignored, and tlic con- 
troversy submitted to the master and court until the fding of de- 
fendant's brief wdien the point is made that the action should hâve 
been at law, not in e(|uity. This point was not pressed, and if it 
had been the court is of the opin.ion there is sufncicnt equity to sus- 
tain the jurisdiction. The District Court, strictly speaking, has no 
ecfuity jurisdiction except such as is conferred by the bankrupt act. 
This is in a great nieasure infercntial to be gathered from the act. 
But even this cpicstion is raised too late and complainant having in- 
voked the jurisdiction of the court, and défendant submitted his 
claims to such jurisdiction, the court will disjjose of the cause on 
the record. Section 67e of Act July 1, 1898. c. 54], 30 Stat. 504 [U. 
S. Comp. St. 1001. p. :î44i)l and the amendmcnt of Fcb. 5, 1903, c. 
487, § IG, 32 Stat. 800 [U. S. Comp. St. Supp. 1905, p. r>91], seems 
to confer jurisdiction on the court of bankruptcy, wdiich under the 
act is the District Court. 

The master reports as foUows : 

"The comixel for tbe respective inu'ties a^reed upon a partial statcment of 
fac't'^ as foUows ; 

"On Febrnary 2.".. 1004. a pétition in banlUMi|itcv was fileil asaiust T. .T. 
Ralvor aiid .1. A. Uollowell. tradinij: as Ilellowe!! & J5al<er. and tb(>y were rtn'y 
adjudRetl l)an!a'npts on Marcb 8. 19i)4. On Aiuaist .!. 190:î, a niorttrafîe on tlie 
stocls; of Koorts of I'>a]ver & Uollowell was sciven to 0. W. ^liteboll to seenre 
tbr(>e notes aiipireyatint: .f 1,(1(1(1. dated Ani.'ust ;>rd, and due on November 1, !lfi 
days from date, and four nionths from date respeetively. l'bis mortjrase was 
not registered witil Xovember .j. VM'.',, less than four mont'is bi-fore tbe péti- 
tion in bankru]itcy was filed. Proni tbe tinie of tlie executi(ni of tbe mortsiage 
and until tbe tilint; of tbe pétition in l>anliru])tcy, tbe mort;j:asrors, Baker & 
Uollowell, remained in ]>0Ksession of tbo stocic of goods, eontinuins tlie busi- 
ness, and disposins,' of and addin;; to tbe stock. On t^'ebruary 1.5, 1904, Tîaker 
& Uollowell ii'.iide a aeneral assisnment, makinii C. W. IMitebelI, tbe défendant, 
preferred ereditor. On Februai'y 2.1. 11)04, tbe défendant, C. W. Mitcbell. 
sued Baker & Uollowell and Geo, W. Lassiler, trustée under tbe j;eneral assi.sin- 
ment, for tbe possession of tbe jroods, in the sujierior court of Bertie coinity. 
In tbls action no answer was filed and no défense made, and C. W, Mitcbell 
was adjudsed to be tbe owner of tbe stock of soods and entitled to possession 
tbereof by virtue of tbe nan'ltratre lield by biui. Tbis action is to set aside tbe 
mortsapre of Baker & Uollowell to (', W. Mitcbell and put tlie trustée. J. K. 
Mitcbell, in ijossession of tbe stock of goods or the value tbçroQf." 
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In addition to the foregoing, the master finds as follows : 

"Thfit the mortsrage in question (a copy of wliieli is included in the ex- 
amination of the défendant, -wlneh exnniiuation is uiade a part of thls report) 
was cxecuted in good faitli and for a présent considération, to wit, moncy ad- 
vanced to enable the said baiikrnt)t firm to pay its bills. Tliere is no évidence 
froni which tiio master can fiud tliat tlie said tirni was at tliat finie insolvent 
witliin the meaning of tlie bànl'irupt act of Jiily 1, 1808, e. 541. section 1, 
subd. 15. 30 Stat. ,ô44 [U. S. Couip. St. 1901, p. 34191. Tlie mortgage was not 
registered nntil November 5, 1903, abont tliree months before the flling of tlie 
pétition berein. It does not appear that at the finie of the registration the 
défendant niortgagee knew of tlie iusolvency of the said firm. thougli it was 
in fact insolvent. The master fliids, however. froin ail the circnmstances, that 
the défendant at that finie had reason to believo and did belleve that the said 
firm was embarrassed. but tliat in registering the mortgage there was no pur- 
pose to acquire a préférence, the purpose being to perfect his lien under the 
said mortgage. It apjiears to the satisfaction of the master that the sale of 
the goods was fairly conducted, after having been duly advertised, and in the 
absence of testimony to the contrary, the priée, $1,500, was reasonable. 

"It is further found that C. W. ^Mitchell, the défendant, disclaimed taking 
under the deed of assigjiment, but his debt was inserted tberein with tlie 
knowledge and consent of his attorney, he having iustructed the said attorney 
to represent him In the matter. JJo persoua) property exemption bas ever 
been assigned, nor does it appear tliat tlie members of the firm hâve consented 
that it shall be laid off to them as individuals, eitlier for themselves or the 
beneflt of the mortgagee. 

"The assets, as appears in the schedule, exclusive of the stock of goods, is 
$104.00 in ehattel property, $225.00 in open accounts, and an insurance policy 
of $1,000 on the life of I. .T. Baker, a niemlier of said firm. Exclusive of the 
mortgage to défendant Mitchell (upon wliicli no payiuents hnve been made. 
there being now due $1,000. and interest ; and exclusive of a mortgage inade to 
Mr,"v Baker during the same year of 1903, there being due upon it $600), the 
said firm. according to the schedule. contracted an indebtediiess during the 
year 1903 of $3,242.76, the same being for goods and merehandise. It does 
not appear that any of thèse creditors liad notice of the mortgage. Of thèse 
debts the suin of $771.47 was contracted between August 3, lfK)3. the date 
of the exécution of the mortgage, and November 5, 1903, the date of its 
registration. They are as follows: 

"H. B. Goodrich $ 90 79 

"The Lowey Drug Store 27 15 

"E. A. Davis & Son 14 G2 

"II. S. Nichols & Co 24 45 

"Watkins, Cattrell & Co 9 70 

"J. E. Hurst & Co 598 76 

"Conclusions of Law. 

"(1) The Master is of the opinion and so finds, that the tnking and register- 
ing of the mortgage under tlie circumstanees do not constitute a préférence 
under the bankrupt act. 

"(2) That the mortgage to the défendant is good and valid exceiit as to tliose 
creditors whose debts were contracted between the exécution and registration 
of the same, and as to thèse it is, as a matter of law, fraudulent and void. 

"(3) That the proceedings ending in a .iudgnient by tlie superior court of 
Bertie county for the possession of the goods is not res judicata so far as this 
action Is concerned. 

"(4) The master recommends that .ludgment be entered in favor of the 
plaintiff for the benefit of said creditors in the suin of $771.47 and the costs of 
this action." 

To this report ail parties file exceptions. Complainant's first ex- 
ception is to the finding of the master that there has been no con- 
senting or demand for personal property exemptions for the bank- 
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rupts and refers to the answer. The personal property exemptions 
provided for by the Constitution of North Carolina, art. 10, § 1, is 
Personal for the debtor, not for the benefit of creditors, and can 
only be demanded, and selccted by him. The provision of the Con- 
stitution is well understood as construed b}' the Suprême Court of 
tlie State. If construed as contended for, to j^ive a créditer a préf- 
érence under the banicrupt law, it would be in contravention of that 
act of Congress and void. Certainly it cannot be given this efïect 
by the coin-ts of the United States administering tlie bankrupt act. 
It would be giving a préférence which is prohibited. Homestead 
and Personal property exemptions are intended for the debtor and 
his family (In re Richardson, 104 Fed. 873, 44 C. C. A. 235), not for 
creditors. This exception is overruled. The argument of défend- 
ant is based on a misconception of the purposes and intent of exemp- 
tion laws. The true intent is that where a man is overtaken by mis- 
fortune or his financial ventures prove out disastrous he shall be al- 
lowed from the wreck a pittance for the purpose of keeping himself 
and family from actual want. Such laws are based on this benef- 
icent idea, not to aid or benefit shrewd, unmerciful, grasping credit- 
ors, whose principal study is to aid such in évasions of the true in- 
tent of the law, to avail themselves of "short cuts." Hère the 
Personal property exem'ption is claimed by the mortgagee whose 
mortgage was secreted and recorded as found by the master. This 
article of the Constitution contemplâtes, as often held, that the per- 
sonal property exemption shall be laid off and set aside out of prop- 
erty then owned by the debtor. The master, himself, for many 
years chief justice of the Suprême Court of the state, probably had 
in mind ail the opinions on this article of the Constitution construing 
the same and properly held there had been no proper demand for a 
Personal property exemption. Such réservation in a deed of trust or 
mortgage would furnish conclusive évidence of fraud. Boone v. 
Hardie,' 87 N. C. 72. 

Défendant further excepts to the finding of fact in section 4 and 
insists that it was the duty of those creditors to show they had no 
notice of the mortgage— they are seeking to recover on the ground 
they had no actual notice. There seems to be no pretense that 
plaintiff had actual notice of the mortgage and there was no légal 
notice or notices in contemplation of law until the mortgage was 
registered, three months after its exécution and within a short time 
■ — less than four months of the adjudication. The intent of the par- 
ties can bcst be arrived at from the mortgage itself, which is filed 
as an exhibit. Except for sinister purposes it is difficult to imagine 
why a party holding a mortgage on a stock of merchandise when 
the statute provides for its registration, should wish to secrète the 
mortgage, carry it in his pocket, instead of putting it on record, 
thus giving notice to the commercial world of the financial condi- 
tion of the mortgagor. The well-earned character of the state of 
North Carolina and of its native population for honesty, favoring 
a square deal, is in keeping with the law as decided by the state 
Suprême Court in Cheatham v. Hawkins, 76 N. C. 335, that such 
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dealings constitute fraud and render such mortgage void, especially 
as decided by the master as to creditors who sold the mortgagors 
goods subséquent to the exécution of the mortgage. 

There is some diversity of opinion as to what law will be follow- 
ed by the bankrupt courts in determining the validity of a chattel 
mortgage, sdme courts holding that the law of the state in which the 
transaction occurred will be followed (In re First National Bank 
[6th Circuit] 135 Fed. 62, 67 C. C. A. 536). In this case the court 
holds if the mortgage is made in good faith, it is a good security un- 
der the Ohio law from the time the mortgagee takcs possession and 
before such actual possession is taken it is void as a matter of law 
as to purchasers and creditors of the mortgagors. Dugan v. Beckett, 
129 Fed. 56, 63 C. C A. 498; Etheridge v. Sperry, 139 U. S. 2G6, 11 
Sup. Ct. 565, 35 L. Ed. 171. Others hold it is a doctrine of gênerai 
jurisprudence not depcnding for its support upon any provision of 
the state law, and not binding on the bankrupt courts or the United 
States courts upon such questions. Crooks v. Stuart (C. C.) 7 Fed. 
800 ; In re Hull (D. C.) 115 Fed. 858 ; Robinson v. Elliott, 89 U. S. 
526, 22 E. Ed. 758, which holds that a mortgage of a stock of 
goods, containing a provision authorizing the mortgagor to retain 
possession for the purpose of selling in the usual course of trade, 
and to use the money thus obtained to rëplenish his stock, is in- 
valid, and the court can, as a matter of law, pronounce it void. The 
discussion as to which law governs is thercfore merely academical, 
as both the state and United States court holds the same doctrine. 
In the case at bar, the mortgage does not contain such a provision in 
express terms, but the intention is plain, and the answer admits, 
and the master finds as a fact, that the intention was carried into 
effect. What was done was intended and what was intended was 
done. In defendant's answer it is admittcd that "it is true the said 
firm remained in possession of the said stock, and sold and disposed 
of some of it, and replcnished some of it," but they did so without 
authority of this défendant except such as arose from the relation- 
ship between them of debtor in possession of property under mort- 
gage. 

The courts of the state hâve not gone as far as the Suprême Court 
of the United States in declaring such mortgage void as a matter of 
law; they hâve held that where a mortgagor is allowed to remain in 
possession with power to sell, the mortgage is presumptively fraudu- 
lent, and unless this presumption is rebuttcd by évidence the mortgage 
is fraudulent in law. Cheatham v. Hawkins, 76 N. C. 335; Id., 80 N. 
C. 161 ; Boone v. Hardie, 83 N. C. 470; Id., 87 N. C. 72. 

The reasoning in the first case cited seems to be conclusive. The 
opinion was written by one of the most clear-headed justices ever on. 
the state suprême bench. True, there hâve been some modifications 
of the doctrine in Cheatham v. Hawkins, but in equity and courts con- 
trolled by équitable principles such mortgages should be declared void, 
especially when kept secret and not recorded as provided by statute 
they shall be. The inference of fraud arising in such case is not 
rebutted by proof that the debt secured is a bona fide debt, and that 
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the insolvency of tlie morlgagor was unknovvn at the time of tlie ex- 
écution of the mortgage. Holmes v. Marshall, 78 N. C. 2(!2. 

Nor can it be rcbutted by évidence of the parties that the decd was 
made in good faith, and not to defraud crcditors. Cowan v. Phillips, 
119 N. C. 2f), 25 S. E. 711. 

Another fact which tends to show that this mortgage is fraiululent 
is the failure on the part of C. \V. Mitchell to hâve it recorded iintil a 
short while before the pétition in bankruptcy was filed and somc time 
after its exécution. 

The fact that a mortgage is withheld from record and finally recorded 
just before the mortgagor makes a gênerai assignment for the benefit 
of creditors, is a circumstance to be considered with other circumstances, 
as indicating fraud. Jones on Chatte] Mortgages, § 337. 

The withholding of a mortgage from record is a matter open to 
explanation. But, if it appears that the mortgage was withheld from 
record in order to enable the mortgagor to remain in possession of a 
stock of goods, and to deal with it as his own and thereby aid him in 
making purchases of new goods on a false crédit, the mortgagce will 
be estopped as against parties so misled from asserting the existence of 
a lien under his mortgage. Jones on Chattel Mortgages, § 337; Lyon 
V. Savings Bank (C. C.) 29 Fed. oGG, 577. 

The use of the word "reserve" in the last section, wherein the mort- 
gagors "reserve ail right, title, and interest in the property mortgaged 
until the debt is paid" would constitute another badge or évidence of 
fraud, and render the mortgage invalid. 

A trustée in bankruptcy may avoid a mortgage fraudulent under a 
bankrupt law. The title attempted to be passed by such mortgage vests 
in such trustée. He stands in the shoes of the bankrupt, but repre- 
sents the creditors, and is entitled to possession, and may bring an 
action to enforce his right of possession. He can maintain any action 
cither could maintain. Such an action is not analagous to a creditor's 
bill, and it is no objection to it that the claims against the bankrupt 
are not in judgment. The title is vested in him by opération of law. 

The bankrupt law instead of vesting in the trustée the remédies of 
the creditors against the property judgment, exécution, and creditor's 
bills, vests in him at once the title to the property — makes him the 
owner. 

It is argued that the mortgage in controversy being good as betvi'een 
the parties is also good as between the mortgagees and trustée in 
bankruptcy of the mortgagor ; but the rule is well settled that the trustée 
represents the rights of creditors, and may attack conveyances made 
by the bankrupt in fraud of creditors. It is so providecî in the stat- 
ute. The trustée may prosecute any suit to recover assets in the hands 
of third parties, or to enforce the payment of claims that could bave 
been prosecuted by the creditors themselves had no proceedings in bank- 
ruptcy been instituted. 

In re Garcewich, 115 Fed. 87, 53 C. C. A. 510, is in many respects 
on ail fours with the case at bar. Judge Wallace, in delivering the 
opinion of the Circuit Court of Appeals, Second Circuit, quotes the dé- 
cision of the lower court, the language of the référée, as foUows: 
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"I uiiderstand that a trustée in bankruptcy can maintain an action to 
set aside a fraudaient transfer of property whetlier a judgment bas been 
previously recovered by a créditer or not." 

The opinion of the Court, delivered by Judge Wallace, affinns this 
view of tlie référée. This was an action to recover certain property 
sold the bankrupt upon crédit and upon the understanding that the 
title to siich of them as should not be sold by the bankrupt should 
remain in the vendor until paid for. The learned Judge uses this lan- 
guage : 

"Bven in the case of a chattel mortgage, when it is understood between the 
mortsagor and the mortgagee tliat the mortgagor niay sell his chattels in 
his business and use the procoeds, the transaction is fraudulent in law as 
against the creditors of the mortgagor. Such an arrangement, if expressed in 
the instrument, defeats its essential nature and qualifies as a mortgage, so that, 
in a légal sensé, it is not a security, but merely the expression of a confldeuce 
by the mortgagee in the mortgagor ; and, if made, but not expressed in the 
instrument, is equally vicious if not more suggestive of a fraudulent purpoee. 
We think that the court below erred In viewing the case as one in which 
there had been a valid conditional sale good as against creditors. If the 
sale had been of that cbaracter, we think the décision would hâve 
been correct, but, being a fraudulent one, it was void as to the trustée." 

This is in accord vvith the provisions of section 67 of the bankrupt 
act of July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 
3449], which vests in the trustée authority to recover the property 
of the bankrupt conveyed or otherwise transferred by him in fraud of 
his creditors. 

The Suprême Court of the United States says in Glenny v. Langdon, 
98 U. S. 20, 25 L. Ed. 43: "Creditors of a bankrupt can hâve no 
remedy which will reach property fraudulently conveyed, except 
through the assignée, in wliom such property thus fraudulently con- 
veyed vests, and who may recover the same." 

On the hearing, much stress was laid on the décision of this court 
in Re Lillington Lumber Company (D. C.) 132 Fed. 886, but the 
facts in that case were entirely différent from the case at bar. 
The syllabus indicates this. "A lien otherwise valid, which is required 
to be registered within 12 months is valid and will be protected if 
recorded within that time, although after the bankruptcy of the debtor." 
This was foUowing the state statute and there was no question of 
fraud, actual, légal, or équitable — a naked question of law. AU the 
décisions on this question of liens by mortgage are, as the Texas 
case, cited from (In re Clifford [D. C] 136 Fed. 475) based upon 
state laws, good faith, fair dealing, and an absence of fraud. From 
whatever standpoint the mortgage under considération is viewed, act- 
ual, légal, or équitable, it is fraudulent, not only as to subséquent 
creditors as decided by the master but as to ail creditors and should 
bave been so held by the master. 

It is therefore, considered and adjudged that the master be and is 
hereby afhrmed in his holding, that the mortgage is fraudulent and 
void as to subséquent creditors, and it is considered and adjudged 
said mortgage is, for the reasons hereinbefore stated, fraudulent and 
void as to ail creditors. 
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Ail other exceptions to the master's report are overruled and said 
report both as to finding's of fact and conclusions of law is affirmed, 
and judgment will be entered for the amount claimed in the déclara- 
tion and for the costs of this suit to be taxed by the clerk of this court. 



rOURIER et al. v. McKINZIE et al. 
(Circuit Court, D. Montana. June 11, 190G.) 

1. Courts — Jurisdiction of Fédéral Courts — Sun to Détermine Inteeest 

IN E STATE. 

A iederal court bas jurisdiction of a suit by citizens of other states 
to détermine and award tlieir shares in the estate of a décèdent where 
none of the property has passed into the hands of an administrator, or 
otherwise into the possession of a state court, but 1t is in part held by 
a receiver of the fédéral c-ourt and in part by the surviving partner 
of the décèdent as a trustée of bis interest. 

2. Maebiage — Phoof to Establish. 

A marriage between a white man and an Indian woman prior to 1808 
held sutficiently established by proof of cohabitation, admissions, and 
réputation, tosether witb the presumptions arising therefrom in favor 
of the legitimaoy of a child of the parties, under Civ. Code Mont. 
§§ 280, 282, the parents being dead. 

3. Descent and Disteibutiox — Heihs — Child of White Man and Indian 

WOMAN. 

A child of the marriage of an Indian woman and a white man, who 
was a citizen of the United States, Inherits from the fatber under the 
laws of the state. 

4. Courts — Jurisdiction of Fédéral Court — Distribution of Decedent's 

BSTATE. 

Wbere the right as sole heir to ail of the propert.v of a décèdent has 
been established in a suit in a fédéral court, and the property consists 
of money whieh is ail within the coutrol of the court, never having passed 
into possession of an administrator, the court may direct its payment di- 
rectly to such heir. 

[Ed. Note.— Probate jurisdiction of fédéral courts, see note to Bed- 
ford Quarries Co. v. Thomliuson, .'JC C. C. A. 270.] 

At Law. 

This action is brought by Joséphine Pourier and Peter Richard, citizens of 
South Dakota, against William S. McKinzie and Nelson Story, .Ir., citizens of 
Montana, to recover certain moneys claimed to be due the complainants on 
aceount of certain judgments obtained against the government of the Unitetl 
States, part of which judgments were paid to the défendant McKinzie. It 
is alleged that the complainants are brothcr and sister, and heirs at law 
of John Richard, deceased ; that a partnership existed between McKinzie and 
John Richard, deceased, and that certain judgments were obtained against the 
United States by that partnership, and that McKinzie, surviving partner, col- 
leeted $1,824 on one of the judgments ; and that there are other judgments in 
favor of the partnership for sums in excess of $7,500. The district court of 
the state of Montana, in and for Gallatin county, appointed Nelson Story, Jr., 
administrator of the estate of John Richard, deceased, and it is alleged that 
the action of the state court was without authoritj'. SîcKinzie's answer dénies 
that the complainants are the heirs at law of John Richard, deceased, and 
allèges that he left two children, Alvin and Millie Richard. McKinzie filed 
no cross-bill. 

Certain proceediugs were had in the fédéral court, whereby it appeared that 
MlUie Richard Luhan, a citizen of South Dakota, was a daughter of the de- 
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■eeaseci, John Richard, and the court made au ordev tliat slie be made a party 
to the litigation. Thereat'ter she tiled au auswer adiuitthii; Ihe doath of .(ohu 
Richard, and donyins; tluit the heirs of tlie said John Richard are Iiis l)rotliers 
and sisters and tlio cliildren of tlie deceascd hrotUers and sisters of Jolm 
Ricliard, deceawed, aiul al'cjjing tliat Jolm Richard left f:ur\ivin.tr liim Alvin 
Richard, liis soîi, and T'.Fiilie Ricliard Lnlian, liis djintilitcr, and tiiat Alvin had 
left home and iiad iiot bcen hcard from for more tliau seven years. Slio 
denied that the counilainants are entitled to any ]iart of tlie moncy. îli'lie 
Itichard Luhau filed ;i cross-bill, in whicli she alloL^od that durinir the year 
18(;.'> a partnership exis^ted between tlie d(^fcndant ^ScKiuzie and Jolm Ricliard, 
and that the clainis tliey had a.sainst the lioveriiment of tlie TTuited KtatcM 
were allowed, and jndguients obtained thercou. She alle.i;ed that John Rich^ird 
diod Intestate in the ye.-ir 1882, and, fnrther, she allegod that the défendant 
McKinzie caused proceedings to be commenced in tlie district court of Gallatiu 
connty to procure the appointment of Nelson Story, Jr., défendant, as tlio ad- 
ministrator of the estate of John Richard, deceased, and that at the tinie of 
bis appointment there was no property beloiiginp: to the estate of ,Tohn Richard 
within the state of Montana. McKinzie fllcd an atis-wcr to the cross-bill, in 
wbich he admitted the relationship of Millie Richard Lulian, and set up certain 
daims aKaiust Jolm Richard, deceased. Testinioiiy was takeu before a réf- 
érée, and partl,y in open court. The material (piestious presented are : (1) 
Did tlie di.strict court of Gallatin connty. in and for the state of Montana, 
bave jiirisdiction of tlie estate of Jolin Ricliard? (2) Docs the évidence sliow 
that MllMe Richard Lulian was tbe daiu;hter of John Richard, deceased? (3) 
Wbat daims, if aiiy, is McKinzie entitled to bave allowed? Complainants 
prayed for an injuncdon, and accomitins and distribution. 

J. A. Georg-e, W. H. Robeson, and T. J. Porter, for complainants. 

n. N. Blaîcc and Martnian & Hartman, for défendants Nelson vStory, 
Jr., and William S. McKinzie. 

\¥alsh & Newman and J. H. Bnrns, for défendant Millie Richard 
Luhan. 

HUNT, District Judgc. 1. As to jurisdiction. The administrators 
never hâve acttially had any property belonging to décèdent in their 
hands. The surviving partner has reccived part of the moneys in- 
volved in this action, and a receiver duly apirointed by this court holds 
another part. No judgment directing payment of any assets to heirs 
or others ever has bcen made by any conrt of the state of Montana. 
There is as yet no cnstody of any property by the district cotirt of 
Gallatin county, and no officer of such court has ever had or now 
has actual possession of any property belonging to the décèdent. 
Millie Richard, as well as complainants, citizens of other states, may 
apply to the fédéral courts to détermine and cnforce rights against the 
surviving partner, who has moneys in his hands in which décèdent had 
an interest. The case is not one where the administration of the 
estate is sought to be taken otit of the courts of a state, but is to 
establish and enforce, in behalf of citizens of other states, claims to 
shares ovvncd by a décèdent in partnership property lawfully in the 
possession of a surviving partner and a receiver of the court. Section 
2734-, Code Civ. Proc. Mont. 

By the décision in Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 
906, 37 L. Ed. 867, a circuit cotirt of the United States may cntertain 
jurisdiction in favor of citizens of other states to détermine and award 
their shares in an estate, where the debts of the estate hâve been paid, 
and the estate is ready for distribtition, where no adjudication has 
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been made by tbe courts of the state. If jurisdiction îs propcriy exer- 
cised in such a case, clearly the fédéral courts wiU retain it, wliere 
the property has not even lawfully passed to the custody of an adminis- 
trator, but is properly in the possession of a receiver and a surviving 
partner, as a trustée of the interest of a dcccased partner. Hess v. 
Revnolds, 113 U. S. 73. 5 Sup. Ct. 377, 38 h. Ed. 927; Martin v. 
Fort, 83 Fed. 19, 27 C. C. A. 428; Crendel v. Charch (C. C.) 82 Fed. 
263; Comstock v. Herron et al., 55 Fed. 803. 5 C. C. A. 2fi6; Law- 
rence V. Nelson, 143 U. S. 215, 12 Sup. Ct. 440, 36 L. Ed. 130; Hayes 
V. Pratt, 147 U. S. 557, 13 Sup. Ct. 503, 37 L. Ed. 279; Haie v. 
Tyler (C. C.) 115 Fed. 833; Waterworks Company v. Ovvensboro, 
200 U. S. 38, 26 Sup. Ct. 249, 50 L. Ed. 361. 

2. Upon the merits. The évidence prepondcrates in favor of the 
conclusion of marriage between John Richard, a white man, and 
Eouisa, an Indian woman, niother of défendant MilHe Richard 
Lulian. I find that prior to 1868 they lived toî^ether scveral years 
in Bozeman, and were there known as man and wife; that they 
lived together there as man and vvife in 18G8, before the family 
moved to Ft. C. F. Smith, and that thev lived tos^-ether after 
the arrivai of the family at Ft. Smith. The family moved to 
Ft. Smith in the very early spring of 1868, probably in February. 
Millie was born in December, 1868. Her fath.er undotibtedly quar- 
reled with her mother just before Millie was born, but there is 
am.ple évidence of his having recognized the cliild Miilie as his daugh- 
ter, and of his having often spoken of Millie's mother as his wife. 
The witness McKinzie says they were married by a justice of the 
peace in Madison county. Mont. But if he is mistaken in respect 
to that, still the legitimacy of Millie is estabHshed by the weight of 
the évidence, especially when considered with relation to the pre- 
sumptions in favor of marriage, where cohabitation, admissions, and 
réputation are shown. Civ. Code Mont. §§ 280, 282. , Let it be 
granted that the proof of marriage is not as strong as it might be, when 
we consider the conditions that often existed in the early days of the 
territory, when men not infrequently cohabited with Indian women 
without intent to contract a relationship of husband and wife; but 
even so, it is far stronger that there was marriage than that the re- 
lationship was meretricious. 

3. As to heirship. Millie Richard Luhan is the only heir, her 
brother being presumed to be dead. John Richard, Millie's father, 
is proven to bave been a citizen of the United States, and she is 
entitled to inherit. Richardville v. Tborp (C. C.) 28 Fed. 52; Jones 
V. Meehan, 175 U. S. 1, 20 Sup. Ct. 1, 44 L. Ed. 49. Rights ôf in- 
heritance from Indians, members of a tribe. v/hose tribal organiza- 
tions are still reccgnized by the government of the United States, arr 
controlled by the laws, usages, and customs of the tribes, if there are 
any such laws, usages, and customs upon tlie matter, and not Ijy the 
law of the state. But in this case there is no suggestion that thf 
common law of any Indian tribe should obtain, or, if it could, that 
it would afïect Millie's rights to half the property belonging to tb»' 
firm of McKinzie & Richard. 

147 F.— 19 
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4. As to an agreement between Pourier and McKinzie. There is 
a flat contradiction in the testimony as to the existence of this agree- 
ment, but, under my view of it, it is wholly iramaterial whether an 
agreement was or was not made, for under no circumstances could 
it affect the rights of the only légal heir, Millie; nor could any such 
agreement prevent the courts from proceeding to adjvidicate the rights 
of the respective parties. 

5. McKinzie's claims. McKinzie, as surviving partner of the firm 
of McKinzie & Richard, is entitled to one-half of the amounts re- 
covered upon the judgments obtained against the United States. But 
I hold that he is not entitled to affirmative relief by way of allowance 
of the Personal claim for $1.320 he makes for wagons and other things 
claimed to hâve been sold to Richard in 1871. The claim is a stale 
one, not supported by satisfactory proof, and should not be allowed. 
McKinzie's claims for reimbursement and services rendered in and 
about the coUecting of évidence to sustain the claim of the firm are, 
however, upon a différent footing, and are valid, if substantiated by évi- 
dence of their reasonableness. Further évidence as to the items may 
be heard before final decree is signed in the case. 

There is no reason why the decree of this court shall not provide for 
a direct payment by the receiver of the moneys in his hands to those 
entitled to take, namely, Millie Richard Luhan and McKinzie. It 
can likewise be decreed that McKinzie, as surviving partner, shall 
make direct payment of half of the sum he holds to Millie Richard 
Luhan, taking her receipt therefor. After McKinzie, as surviving 
partner, shall hâve paid to Millie Richard Luhan half of the moneys 
he may hold, less, of course, her share of such expenses and costs 
as the decree of this court may find to be lawfully taxed against the 
sums held by McKinzie, he can then account to the administrator 
of the estate, setting forth the decree of this court, and his acts dulv had 
thereunder. There is no necessity of payment to Millie Richard 
Luhan through an administrator. It would be a needless form, only 
decreasing the value of her share by fées, which can well be avoided. 

Let a decree be submitted conforming to this opinion. 



BRENNAN v. PETER HAGAN & CO. 

(District Court, E. D. Pennsylvania. September 12, 190C.) 

Ko. 12. 

Admibalty— Amendment of Answer. 

Amendment of an answer in admiraity will not be allowed after the 
évidence bas been taken, to permit tbe setting up of a new défense, where 
the facts must hâve been known to respondent when the original answer 
was flled. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Admiralty, §§ 530, 
531.] 

Shipping— Master of Barge— Suit for Wages— Neglect of Duty. 

Evidence considered and lieM to sustain the claim of a libelant for 
wages as master of a barge, and to entitle him to recover the same, less 
a réduction on account of damages sustained by the owner on one oc- 
casion because of his neglect of duty. 
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In Admiralty. Suit for wages. 

J. Warren Coulston and Adolph Schewe, for libelant 
John A. Toomey, for respondent. 

J. B. McPHERSON, District Judg-e. The libelant was the mas- 
ter of the respondent's barge H. J. McDermott from March 30, 1904, 
to March 30, 1905. He claims to recover in this suit wages at the 
rate of $75 per month, and $129.37, money advanced by him for 
loading the barge and for supplies, a total of $1,029.37, from which 
he admits that a déduction of $776.21 is to be made, leaving a net 
balance of $253.16. The libel was filed on April 27, 1905, and on 
May 16th the following défense was made by the answer: 

"First. That in the month of March, 1904, libelant was einployed by re- 
spondents as master of the barge H. .T. McDermott for which he was to 
receive $75 per month, with the understanding and agrecinent that Iil)elant 
was to employ a hand, which was neeessary in order to assist iiim in manag- 
ing and navigating iund bargp, and that libelant was to pay and feed said 
hand out of the said suni of -ÇT;") per month. 

Second. It is uot tnie, as alleged in the second pnragraph of said libel, that 
respondeuts are indebted to libelant in the sum of .'p2.jo.t6, or in any other suni 
of money, as will hei-eafter a])pear. 

Third. It is not true as alU'ged in the third paragraph of said libel that: 
Libelant well and truly pei-fonned bis duties as said master and is entitled 
to receive from respondents the balance of his alleged wages and advances 
made by him. On the contrary the libelant failed and neglected to employ 
a hand on said barge during six months of the time for which wages 
are claimed, and ulso was intoxieatcd and abandoned the barge for days at 
a time. That in the month of .Taniiary, 1005, the libelant, after bringing the 
barge into the port of Baltimore in a sunken and damaged condition, aban- 
doned her for five days, in conséquence of which respondents were obliged to 
send a man from riiiladelphia to attend to the barge and look after her af- 
fairs at a cost of about .«.50, That on another trip the said barge was damaged 
and injured while libelant was on board witbont a hand to assist hini. That 
libelant failed to employ and feed a hand on the barge as aforesaid, in order 
that he might appropriate to hunself the whole of the said sum of $7ô 
which he had no right to do. That the eustomary pay of the master of a 
barge such as the II. .1. McDermott is iflo per month, out of which he must 
•supply his own provisions. That the sum of .Î40 per month was ample pay 
for the services of libelant, had he even properly porformed his duties as 
master of the barge. That aftor deducting the said sum of about if,'iO for 
sending a man to Baltimore as aforesaid, and aiso deducting .$35 per month 
for six months, S210, while libelant was without a hand on tlie Itarge, making 
$260 in ail, respondents are not indebted to libelant in any sum whatever." 

On January 26, 1906, the respondents gave notice that they would 
ask leave to amend the answer so as to set up a contract for wages 
at $70 per month, instead of $75, and also to set up an additional 
défense growing out of a gênerai average loss, sustained by thcm, 
said to be due to the négligence of the libelant. No application 
to amend, however, was made until the case came on for argument, 
and the allowance of the amendmcnt at that time was resisted as 
being toc late. I think the objection is sound, and that leave to 
amend must be refused. At the time when the answer was filed, the 
respondents must hâve had knowledge of the facts relied upon in the 
proposed amendment — although the amount of the average loss 
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was not adjusted luitil Jul}- — and should hâve made their complète 
défense at an earlier stage of the cause. 

Confining the issue, therefore, to the Hbel and answer I find the 
important facts to be thèse : 

1. The rate of wages to be paid the hbclant was $75 per month. 
Out of this sum he was to furiiish the food, and pay the wages 
of another man. He carried out this agreement, except during the 
last two or three months, when the respondents consented that the 
additional hand should be dispensed with. 

2. There is no satisfactory testimony that the libelant neglected 
his duties by reason of intoxication, except in Jannary, 1905, after 
the barge reached Baltimore in a damaged and sinking condition. 
It is clear from his own evasive testimony, and from the testi- 
mony of William Hagan, that he was drunk upon that occasion for 
several days, and undoubtcdly his condition required the respond- 
ents to send a man to Baltimore to look after the barge, and hâve 
her raised and repaired. 

3. The injury to the barge just referred to was caused by ice 
in the Chesapeake Bay,. and not to the libelant's failure to takc 
proper care of the vessel. The voyage began at West Point, Va., 
and before leaving that port he fastened sheathing on the bow and 
on both sides of the barge forward ; but the ice was so heavy that 
the sheathing was torn off and so much injury was done that it 
became necessary to put into Baltimore instead of proceeding to 
Wilmington, Del., the port of destination. The respondents deny 
that the vessel was sheathed, but they failed to ofifer satisfactory 
testimony on this point; and especially they failed to call any per- 
son who was on the tug that towed the barge from West Point, and 
would therefore hâve been able to offer évidence at first hand ou 
this subject. The respondents' servant who was sent to Baltimore 
merely testified that, so far as he could observe, the barge showed 
no sign of having been sheathed, but I do not think this ou?ht to 
avail against the libelant's positive averment to the contrary, taken 
in connection with the fact that the respondent called no one from 
the tug. 

4. The averment "that on another trip the said barge was damaged 
and injured while libelant was on board without a hand to assist 
him," was not supported by any compétent testimony. 

No other défense is set up by the answer, and noue will be con- 
sidered. Other disputes may be gathered from the testimony of 
both parties — much of it is pure hearsay, and much is so vague as 
not to be worth noticing — but I see no reason for going out of my 
way to discuss controversies that are not properly raised by the 
record. I conclude, therefore, that the libelant is entitled to the 
amount claimed — no item of which has been specifîcally objected to, 
except the rate of his monthly wage— less a reasonablc alknvance 
for the expense to wdiich his intoxication and neglect of duty in 
Baltimore compelled the respondents to submit. On this account I 
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think $4:0 should be allowed. thus rcducing the libclant's claim to 
$213.16. 

For this snm, with interest from Mardi 30, 1905, a decree may be 
eiitered with costs. 



TIIK POTOMAC. 

TUE MASCOT. 

(District Court, E. D. Penusylvauia. Jul.y -23, ]90C.) 

No. 76. 

Tov.'AfiE — Ix.jrEY TO Tow BY Striking .Tetty — Xegligeivt Navigation bt Ttjg. 
A tus in cliarge of an experieiieed inaster held in fault for an injury 
to a barge in tow by collision witli a stone jetty at tlie mouth of a creek 
wliicb tlie tng and tow were entering across a strong flood tide, because 
of tlie tailure of tbe niaster to make Rufficient allowance for the effect 
of the tide whicli swnng tbe tow against the jetty, although there was 
a clear channci of 150 feet at the entrance. 

[Ed. Note. — For cases in point, see vol. 45, Cent. Dig. Towage, §§ 
11-23.1 

In Admiralty. Suit against tug for injury of tow. 

Francis S. Lav^'s and John F. Lewis, for libelant. 
Willard M. Harris, for respondent. 

HOLLAND, District Judge. This is an action in rem, brought by 
the Southern Transportation Company, owner of the lumber barge 
Potomac, against the steam tug Mascot, to recover damages for injury 
to the starboard side of the barge, as a resuit of a colHsion with the 
stone jetty, at the mouth of Christiana creek, on the night of November 
7, 1904, while in tow of the Mascot. The barge, loaded with pulp 
wood, was taken in tow by the tug on a hawser about 150 feet long, 
at Delaware City, between 6 and 7 o'clock p. m., bound for Wilmington. 
The barge is a wooden vessel about 140 feet long, 33 feet beam, and 
at this time was drawing eight feet forward and eight feet six inches 
aft. The barge was properly manned, and ail went well until the tug, 
with her tow, attempted to enter the mouth of Christiana creek. Prior 
to entering the creek, at a point about one-half mile below, the tug 
shortened the long hawser to about 50 feet, and put out another of 
the same length, so that two hawsers of 50 feet each from the stern 
of the tug were fastened to the barge, one to the port and the other to 
the starboard bitt. A strong flood tide was running and the hawser 
was shortened and the additional one put out for the purpose of better 
enabling the tug to control the action of the barge in entering the mouth 
of the creek on the flood tide. Christiana river is entered through a 
channel between two long stone jetties which extend from the shore, 
one north and the other south. The distance between the points of the 
north and south jetty is not accurately given, but it appears that the 
channel at the entrance lies along the northern jetty, which is about 
150 feet wide at its mouth, and from its southern side there are mud 
fîats from 150 to 200 feet wide to the point of the southern jetty, and 
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thèse mud flats at flood time prevent a nearer approach to the soufli- 
ern jetty than within about 150 feet. So that, in entering- Christiana 
creek, the tug, with its tow, had a channel of the width of about 150 
feet in which to accompUsh the feat of towing its barge in bv the 
northern jetty at the end of two hawsers each 50 feet. 

There is some controversy as to whether or not the barge was given 
to unexplained sheering and swerving from her course, but the weight 
of the évidence estabhshes that the tow was a good steering barge, 
and had followed the course of the tug from the time it had been taken 
in tow until it arrived at the point where the injury occurred. It is 
estabUshed by the évidence that the proper way to enter the creek 
between thèse two jetties is to gradually bear in close as possible to the 
Southern side of the entrance, so as to keep the tide, as it fiows into 
the creek, as much upon the stern of the barge as possible, which 
course is intended and would allow for the tendency of the tide to 
sweep the barge in a northerly direction toward the jetty, and it is 
very évident that if the tug upon this occasion, having a width of 
150 feet, would hâve kept well down to the south side of the entrance 
it would hâve been impossible for the barge to hâve been swept suffi- 
ciently far northward across the 150 feet channel to strike the northern 
jetty, because the hawsers were only 50 feet long and could not hâve 
reached that distance. So that the fact that the barge was injured on 
the starboard side near the stern is a circumstance corroborating the 
witnesses who claimed that the collision occurred because the master 
of the tug stood toc far up the river before heading for the entrance ; 
and, as a resuit, the tug and tow were cutting across a strong flood 
tide when they entered the creek too close to the northern jetty, and 
the stern of the barge was swept upon the point of the jetty, causing 
the damage. The tug had safely passed the danger point, and was 
making an effort to tow the barge by and had pulled its bow toward 
the south. That the tug was too far up the river, and was cutting 
across a strong flood tide when she headed in fully, explains the sud- 
den sheering of the barge, and is entirely consistent with the évidence 
both of the libelant and respondent. 

I do not find there was any fault in the steering of the barge, as 
the évidence shows it had followed the course of the tug to this point. 
The captain of the tug had an expérience of a great number of years 
as a tugboat captain, and he in law was required to know the efïect 
of the tide upon a tow entering Christiana creek, and the Icngth of a 
hawser necessary to enable him to safely tow his charge by the jetties, 
and it was his duty to so arrange the tow as to enable him, under the 
circumstances, to conduct the barge safely through the channel. The 
Margaret, 94 U. S. 494, 24 L. Ed. 14G, and cases there cited. This 
he failed to do, and the libelant is entitled to recover damages, with 
costs. 

Let a decree be entered in favor of the libelant. 
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HORNER-GAYLORD CO. et al. T. MILLER & BENNETT et al. 

(District Court, N. D. West Virginia, July 20, 190G.) 

1. EQUITY— Bill— MULTIFARIOTJ.SNESS. 

In a suit for ttie appointment of a receiver of a bankrupt prior to ad- 
judication for tiie purpose of talcing possession of property alleged to 
liave been fraudulently conveyed to varions relatives of the bankrupt, 
tbe bill was not multifarious because many claimants were joined wlio 
were the varions àlleged fraudulent transférées of the property. 

[Ed. Note. — For cases in point, see vol. 19, Cent, Dig. Equity, §§ 371, 
372.] 

2. BanivRiiptoy — Fbaudulent Conveyances— Remédies of Ckeditoks — Ap- 

POINTilENT of ReCKIVEK — JURISWCTION. 

Bankr. Act .Tnly 1, 1898, c. 541, § 23, subd. b, 30 Stat. r,-y2 [V. S. Comp. 
St. 1001, p. 3431], as amended by Act Coug. Feb. 5, 1903, c. 487, § 8, 
32 Stat. 798 [U, S. Comp. St. Su|)p. 190,5, p. (iSfi], provides that suits by 
a trustée in bankruptcy shall only be brought or prot-ecuted in the 
courts where the bankrupt's estate is being administei'ed by such trustée 
or might hâve been brought or proseoutod if proeeediugs in bankniptcy 
had not been instituted, unless by the consent of tlie proposed défendant, 
except suits for the recovery of property under section 60, subd. b, and 
section 67, subd. e, 30 Stat. 562, 564 [U. S. Comp. St. 1901, pp. 3445, 
3449], vvhich relate to préférences given by the bankrupt and conveyances 
niade by him within four months prior to the filing of a pétition with 
Intent to defraud creditors, vvhich are declared void ; such sections be- 
ing amended so as to provide that for the purpose of setting aside such 
préférences or conveyanees any court of bankruptcy and any state 
court having jurisdiction shall hâve concurrent jurisdiction. Held, that 
a court of bankruptcy, after the filing of a pétition and before adjudica- 
tion, bas jurisdiction of a bill by creditors for the appointment of a 
receiver and to vacate alleged fraudulent conveyant-es of the bankrupt 
property made within four months prior to the filing of the pétition. 

3. FKAUnULENT CONVEYANCES — TEANSFER TO RELATIVES. 

Where c-ertain bankrui)ts made transfers of their property to varions 
of their relatives, leaving themselves without sufHcient niean.s to satisfy 
their creditors, the transfers were firima facie fraudulent, and the 
burden was on the grantees to furnish strong proof that the transfers 
were made in good faith. 

[Ed. Note. — For cases in point, see vol. 24, Cent. Dig. Fraudulent 
Conveyanees, §§ 138, 144. 801. 810.] 

4. Bankruptcy — Receiver — AppointmeJïT — In.junction. 

Where, after the filing of a li.-nilcruiitcy pétition, but before adjudica- 
tion, certain creditors fîled a bill to set aside alleged fraudulent transfers 
of the bankrniifs ])ropi'riy to their relatives, charging that by far the 
largest part of the proi)(>rty so tr.iusferred oonsisted of two stocks of 
merchandise easily dissipatcd. and tliat the transférées were actively 
engaged in seeretiug and carrying the same away, the bill wîirranted the 
apijointment of a receivei' and tlio issnanoe of an injunction re?training 
the transférées froni disposiug of any of the property so transferred and 
requiring theni to deliver the sanie to the receiver. 

Douglass & Steptoe, Robert P. Kidd, and C. M. Bennett, for plain- 
tiffs. 
Davis & Davis, and L,- H. Barnett, for défendants. 

DAYTON, District Judge. On June 16, 1906, tlic Horner-Gay- 
lord Company, a corporation, and others, creditors, filed their péti- 
tion in involuntary bankruptcy against George Miller and Charles 
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Bemiett, partners trading as Miller & Bennett and also as George Mil- 
ler & Co., and on the same day they presented to this court their bill 
against said parties, Porter Bennett, Samuel Iknnett, Scott Bennett, 
William V. Miller, Lutitia Brannon, and Pcarl Bennett, in which they 
allège themselves to be wliolesale merchants and creditors of the said 
partnerships of Miller & Bennett and Miller & Co., setting forth the 
amounts due to each of them therefrom; that said George Miller and 
Charles Bennett had bcen engaged under the fîrm name of Miller & 
Bennett in the mercantile business at Tanner in Gilmer county, W. Va. 
and under the firm narne of George Miller & Co. about three miles in 
the country from Tanner ; that tliey bouglit on crédit and petitioners' 
debts had been incurrcd for merchandise furnislied by tliem to said 
firms ; that said défendants George Miller and Charles Bennett were 
heavily indebted othcrvvise and wholly insolvent; that the stock of 
goods carricd until about June 9, lyOG, by them at the Taimer store 
was worth about $4,000, and at the other store about $1,800; that 
George Miller, until recently, owned sharcs of stock in the Tanner 
Gas Company of the value of $4G0, fîve sharcs of stock in the Glen- 
ville Banking & Trust Company, a tract of land on De Kalb run in said 
county, incumbered, however, with most of the purchase money un- 
paid, and some lumber and cross-ties eut from said land ; that on 
June 8, 190G, said George Miller and Charles Bennett, being pressed 
by creditors, made a pretended sale of tlie Tanner stock of goods to 
Samuel Bennett, the father, and Scott Bennett, the brother, of said 
Charles Bennett, who had full knowledge of their insolvency and 
fraudulent purpose, and for a fictitious considération never paid; that 
since that date Samuel Bennett and Scott Bennett bave been in pos- 
session and bave been secreting, crating. and carrying away, under 
cover of darkness, large quantities of said goods to get them out of 
the reach of the creditors of said firm of Miller & Bennett, and if 
sufifered to remain in possession ail of said stock of goods will bave 
disappeared ; that on or about June 13, 190G, the said George Miller 
and Charles Bennett .made a pretended sale of the other stock of goods 
held under the firm name of George Miller & Co. to William V. 
Miller, the brother of George Miller ; that William V. Miller had no 
means with which to buy, that said sale was fictitious, fraudulent, 
and void, and that said William V. Miller is engaged in boxing up 
said goods, carrying them away to the home of his mother, and there 
secreting them in order to get them out of the reach of creditors ; 
that said Miller & Bennett owned a lot of timber, saw logs, and fies 
which they had contracted to the Little Kanawha Log & Tie Com- 
pany to be delivered in the Little Kanawha river, but which they re- 
fused to deliver themselves, but made a fraudulent and fictitious trans- 
fer of to Porter Bennett, another brother of said Charles Bennett, 
who had sold the same to said Little Kanawha Log & Tie Company 
for about $600 cash; that on the 13th of June, 1906, the said George 
Miller transferred to I-yUtitia Brannon a part of his stock in the Tanner 
Gas Company and on the same day conveyed the balance of said 
Gas Company stock held by him to Pearl P>ennctt ; that Lutitia Bran- 
non is the sweetheart and Pearl Bennett, the wife of Porter Bennett, 
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is the sister-in-law of said George Miller, and said transfers were 
withoiit valid considération, frandulent, and void ; that thèse allegcd 
bankrupts hâve thus disposed of substantially ail their assets in a 
vcry few days ; and Charles Bennett has reniarked to third parties 
that "it is a skin game and I niigiit as well bave as many of tlic hides 
as any one else." The bill then sets forth the filing of the pétition 
in hankruptcy by the jDlaintiffs against said George Miller and Charles 
l'ennett as iiidividuals and partners, and prays that a spécial re- 
ceiver bc appointed to take possession of the stocks of goods afore- 
said ; that vSamnel lîennett, Scott Bennett, William V. Miller, Porter 
Eennctt, I^ntitia lîrannon, and Pearl Ijeimett be enjoined from selling 
or disposing of any of the proiierty transferred to them and be re- 
quired to turn such ovcr to the spécial receiver ; that such transfers 
be set aside as fraudnlent and void, and ail of said property be held 
and made liable for the debts of said George Miller and Charles Ben- 
nett, and said receiver hold the same, as well as any other property 
he may find of theirs, until the fnrther order of tliis court. Upon the 
présentation of this bill on said June 16, liJOG, the injunction prayed 
for was awarded and a spécial receiver appointed to take possession 
of said properties. Thereupon on June 25, 190(5, the défendants 
Samuel Bennett, Scott Bennett, William V. Miller, Porter Bennett, 
Lutitia Brannon, and Pearl Bennett jointly served notice upon the 
plaintiffs that on July 3, IfJOC, they would move to vacate said injunc- 
tion and discharge the receiver. On said :]d rlay of July, 190G, they 
did make such motion, filing, as of that day, their demurrcrs and an- 
swers, and the plaintiiïs filed sorae 12 afndavits in opposition. It is 
not necessary to refer to thèse answers further than to say that they 
deny the fraud charged in the several transfers to them and assert 
the validit}' of such, for it is practically conceded that they, not hav- 
ing been filed until the very day of the motion to dissolve and dis- 
charge, can only be used, so far as such motions are concerned, in 
the nature of affidavits of good faith in the making thereof. 

The sole questions therefore arise on demurrer, and counsel ear- 
nestly and learnedly argue that two grounds are apparent why the 
bill cannot be maintained: First, because it is multifarious; and, 
second, because this court is without jurisdiction at the suit of the 
plaintiffs (as creditors) to déclare the several transfers fraudulent 
and void and grant the relief prayed for. 

The first objection can be speedily disposed of. It is always to be 
remembered that the détermination of the question of whether a bill 
is multifarious is one largely within the sound discrétion of the court, 
and dépendent to a very considérable degree upon the particular facts 
of each case. United States v. American Bell Téléphone Ce, 128 U. S- 
315, 9 Sup. Ct. 90, 32 L. Ed. 450; Walker v. Powers, 104 U. S. 245, 
26 L. Ed. 729 ; Brown v. Guaranty & Trust Ce, 128 U. S. 403, 9 Sup. 
Ct. 127, 32 L. Ed. 468; South Penn Oil Co. v. Calf Creek Oil & 
Gas Co. (C. C.) 140 Eed. 516; Shafer v. O'Brien, 31 W. Va. 601, 8 
S. E. 298. 

In Brown v. Guaranty & Trust Co., supra, it is held : 
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"It is not indispensable that ail the parties to a suit in equlty stiould liave 
an interest in ail the matters contalned in the suit. It will be sufficient, in 
order to avoid the objection of multifariousness, if each party bas an in- 
terest in some materlal matters in the suit, and they are connected with the 
otliers." 

In the case hère the essential basis of the suit is the right, if any ex- 
ists, to subject certain property to the payment of the debts of tlie 
alleged bankrnpts, as their property and not that of others. It is 
one subject-matter, and it is immaterial how many différent claim- 
ants may arise for it as a whole or to parts of it. The several inter- 
ests of each can well be determined in the one controversy. 

The second objection présents a far more diiïicult and perplexing 
question. Counsel for défendants hâve very clearly and in apt terms 
expressed the contention, as follows: 

"Where property of the bankrupt passed ont of tbe possession of the 
bankrupt, before the adjudication of banliruptcy, and is held by a tbird 
person under an adverse claim, a court of banlîruptey wiil not entertain a 
pro<»eding of a sumniary charaeter l'or the puriwse of couipelling the de- 
livery of the possession of such property by such third person to the of- 
ficiais of the bankruptcy court. The only reinedy in such cases Is by a 
plenary suit by tlie trustée to détermine the validity of such adverse claims, 
vvhioh plenary suit nuiy be brought either in the United States District Court 
or in any appropriate state court." 

In short it is insisted that the suit can only be brought after the 
adjudication in bankruptcy, which alone can give jurisdiction to the 
bankrupt court of the subject-matter, and by the trustée in whom tlie 
property vests and as a property right, and not by the creditors who 
can only hâve the right to share in the proceeds of such property 
after the trustée holding the légal title to it has sold it. 

On the other hand, it is as earnestly insisted by learned counsel 
for plaintiffs that the District Court of the United States sitting as 
a court of bankruptcy has jurisdiction, upon pétition of creditors 
ancillary to their pétition in bankruptcy, to appoint receivers of the 
estâtes of bankrupts and restrain adverse claimants of the property 
from disposing of the same, insisting that such jurisdiction is given 
by clause 3 of section 2, of Act of July 1, 1898, c. 541, 30 Stat. 545 
[U. S. Comp. St. 1901, p. 3421] which authorizes such court "to ap- 
point receivers or the marshals, upon application of parties in inter- 
est, in case the courts shall find it absolutely necessary for the préser- 
vation of estâtes, to take charge of the property of bankrupts after the 
filing of the pétition and until it is dismissed or the trustée qualified." 

The old vexatious question involved of whether the bankruptcy 
court has independent jurisdiction, at the suit of the trustée in bank- 
ruptcy, to set aside fraudulent transfers of property made within four 
months of the bankruptcy proceeding, take possession of and sell 
for the benefît of the bankrupt's estate the property so transferred, 
should in this connection be considered. The terms of the original act 
of 1898, section 23, cl. b, 30 Stat. 552 [U. S. Comp. St. 1901, p. 3431], 
provided : 

"Sults by the trustée shall only be brought or prosecuted in the courts 
where the bankrupt, whose estate is being adiuinistered by such trustée, 
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might hâve hronght or prosecuted them, if proceedings in bankruptcy had not 
been instituted, unless by consent ot the proposed défendant." 

On January 15, 1900, the District Court for the Western District 
of Xorth Carohna, in the case of Cox v. Wall (D. C.) 99 Fed. 546, 
held that this clause operated as a limitation upon the jurisdiction 
of the Circuit Courts of the United States and did not afïect the ju- 
risdiction in bankruptcy conferred upon the district courts by other 
clauses of the act, and therefore district courts in bankruptcy had 
such jurisdiction. This case was taken to the Circuit Court of Appeals 
for this circuit and is reported as Wall v. Cox, 41 C. C. A. 408, 101 
Fed. 403, wherein the District Court is affirmed and such jurisdic- 
tion upheld. In the course of an able discussion and review of the 
question, Judge Waddill clearly and pointedly set forth the evils aris- 
ing under the contrary theory, in thèse words : 

'•To clothe the court with power to entertain a bankruptcy pétition, and 
discbarge and relieve tUe bankinipt from tlie paynient of his debts, and not 
confer upon it the power to make the person thus receiving an aequittance 
and release, and those fraudulently colluding with him, bring in and give 
up to the creditors interested the bankrupt's property wliich of right belongs 
to them. would be a strange anomaly. » * * i^o gay that tlie United 
States District Court, .sitting as a court of bankruptcy, with ail the analogous 
powers and jurisdiction of a court of equity, and with jurisdiction at law 
and equity specially conferred upon it as ancillary and suppleinentary to Its 
inhérent power in an iuvoluntary banlvruptcy prooeeding, can only afCord 
the creditors the relief of mailing certain that the debtor is a bankrnpt, and 
lias committed acts of bankruptcy, and tiiat, where he bas fraudulently 
transferred his estate, altliough it be the act of bankruptcy set up, as in 
this case, that as against the alleged fraudulent transférée no relief can be 
afforded, but the creditors must inaugura te in the state courts wherever 
such transférée happens to réside litigation to secure any substantial relief, 
would be to impose upon them a burden that would be unreasonable in the 
extrême, and in niany cases one that would be entirely inefCeetive ; and, 
besides, it would bring about a resuit manifestly not contemplated by those 
enacting the law, the predominating feature of ail bankruptcy législation 
being simplieity and ex])edition in tbe collection and administration of bank- 
rupt's estâtes. Bankrnjjts wisbing to defrnud tlieir creditors, and those col- 
luding with them, would be a bungling set of conspirators who could not 
élude and évade a law so handieapi)ed b,v the nincliinery necossary to put 
it in motion, and tbe resuit would be that tbe estate, pondiug tbe many 
stages of litigation tbrough wbich creditoj-s would hâve to pass, and, in- 
deed, in anticipation of the necessity of tbe varions requirements, would be 
readily placed beyond their reach." 

This question was in this case and in several others certified to 
the Suprême Court which, in the four cases of Bardes v. Bank, 178 
U. S. 524. 30 Sup. Ct. 1000, 44 L. Ed. 1175; Mitchell v. McClure, 
178 U. S. 539, 20 Sup. Ct. 1000, 44 L. Ed. 1182; Hicks v. Knost, 178 
U. S. 541, 20 Sup. Ct. 1006, 44 L. Ed. 1183; and Wall v. Cox, 181 
U. S. 244, 21 Sup. Ct. 642, 45 L. Ed. 845, reversed the Circuit Court 
of Appeals in the latter case and held that the District Court had no 
jurisdiction except by the consent of the proposed défendant. Doubt- 
less, to meet the unfortunate state of affairs so clearly set forth by 
Judge Waddill and made apparent by thèse décisions, Congress, in 
its amendments to the bankrupt act, passed in February, 1903 (Act 
Feb. 5, 1903, c. 487, § 8, 32 Stat. 798 [U. S. Comp. St. Supp. 1905, 
p. 686]), amended this clause b of section 23 by adding to the end 
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thereof the vvords "except suits for the recovery of property under 
section sixty, subdivision b, and section sixty-seven, subdivision e." 
thereby clearly, I think, making the section limit tbe right of the trus- 
tée to sue in tlie fédéral courts (incb.iding, of course, the bankruptcy 
court) in ail cases as held by the Suprême Coin't, except in cases for 
recovery of propertv under section GO, cl. b, 30 Stat. 5C3 [U. S. 
Comp. St. 1901, p. 3445], and section 07, cl. e, 30 Stat. 504 | U. S. 
Comp. St. 1901, p. 3449], where the jurisdiction of svich courts, 
by necessary implication alone, would be established as independent 
and plenary. By référence to thèse sections we find section 60, cl. b, 
to relate to préférences given by the bankrupt and section 67, cl. e, 
to relate to ail conveyances, transfers, assignmcnts, or incumbrances 
of bankrupt's property or any part thereof made by him within four 
months prior to the filing of the pétition (not the date of adjudica- 
tion nor appointment of the trustée), with intent to hinder, delay, or 
defraud creditors, which are ail declared null and void as against such 
creditors (the word is not trustée), and ail property so transferred 
is to be and remain a part of the assets and estate of the bankrupt 
and shall pass to bis said trustée, whose duty it shall be to recover 
and reclaim the same by légal proceedings or otherwise for the bene- 
fit of creditors. And to settle the question of jurisdiction finally the 
amendments of 1903 (Act Feb. 5, 1903, c. 487, §§ 13, 16, 33 Stat. 
799, 800 [U. S. Comp. St. Supp. 1905, pp. 689, 690]), add to both 
of thèse clauses of sections 60 and 67 thèse words: 

"For tlie ptirpose of sucli recovery any court of b:uikru])tcy as hereinbcfore 
defiued, and any state court wbieh would hâve liad iurisdiction 1£ baiik- 
ruiDtcy had not intervened, shall hâve concurrent jurisdiction." 

Thus it vvill be clearly seen that the jurisdiction found by the Su- 
prême Court in the four cases referred to not to exist in the District 
Court as a bankruptcy court has been expressly supplied by this 
législation, and it is no longer an open question that in an ancillary 
proceeding such court can maintain and should maintain jurisdiction 
to set aside fraudulent conveyances made by bankrupts within four 
months of the filing of pétitions seeking to adjudge them as such. 
In other words, frecly paraphrasing the language of Judge Waddill, 
in Wall V. Cox, hereinbefore quoted, we can now say that the United 
States District Court, sitting as a court of bankruptcy, with ail the 
analogous powers and jurisdiction at law and equity specially con- 
ferred upon it as ancillary and supplementary to its inhérent power, 
cannot only afïord the creditors the relief of making certain that the 
debtor is bankrupt, has committed acts of bankruptcy, has fraudu- 
lently transferred his estate, but can also enable them to pursue such 
fraudulent transférées and compel them to surrender the property, 
which in contemplation of the law, as set forth in section 67, cl. e, is, 
and has been, regardless of such transfers, the assets of the bankrunt 
to be administered for théir benefit. But is it restricted to one single 
metliod of securing control of thèse assets so fraudulently conveyed? 
Is it compelled to first adjudicate the bankruptcy, await the sélection 
of the trustée by the creditors, and then be wholly dépendent upon 
his convenience, if not his dictum, when and where lie and he alone 
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as trustée shall institute a suit for the purpose of stayitig the hand 
of the fraudulent transférée in wasting and destroying the bank- 
rupt's assets ? In othcr words, is the créature of tlie court's power, 
the trustée, clothed with a greatcr power than the court, at tlie in- 
stance of the true parties in interest, the creditors, has itself? The 
mère statement of the proposition involves its absurdity. It is true 
that the courts in ail légal proceedings will pursue orderly and fixed 
niethods of procédure ; but, so far as courts of equity are concerned, 
always with the express undersianding that the dictâtes of equit}' 
and good conscience will thereby be promoted. When fixed rules of 
procédure do not promote, but on the contrary prevent the admin- 
istration plenarily of justice and equity, such courts sweep aside 
such arbitrary rules of procédure without a moment's hésitation in 
order to do the right in the premises. It is also true that the power 
to interfère with the right of a man to control his own property with- 
out let or hindrance from another, until by légal proceedings such 
right of interférence is established, should be exercised with the ut- 
most care and caution, only under extraordinary circumstances, and 
then only to the extent necessary to prevent imminent and great 
wrong and injury. The appointment of receivers generally is a power 
inhérent in the courts calculated to be greatly abused unless exer- 
cised wdth the wisest caution and forbearance. 

While thèse things are true, it is to be remembered that ail men 
must conform to the true principles of the law laid down by Justinian: 
"honeste vivere, alterum non laedere, suura tribuere." While a man, 
by the law, under thèse rules is guarantied the free use and control 
of his property, he is not by any principle of justice or equity to be au- 
thorized to obtain by fraud the property of another and insist upon its 
use and control against the interests of the other. He must render 
to the owner his own. Nor is he authorized to combine and confed- 
erate with another to cheat and defraud the creditors of the latter by 
securing against their interests transfer and control of the property 
of the debtor to which thcy bave right to look for tlie liquidation 
of their debts. He must live honestly and not injure another. Courts 
of bankruptcy bave been uniformly held to be courts of equity with 
full equity powers within the scope of their jurisdiction, and if their 
jurisdiction in the premises be once established, as we hâve shown 
to be the case hère, by express législative grant, then I insist its right 
to do equity to ail parties in interest, bankrupts, transférées, credi- 
tors alike. follows as clearlv and logically as day follows the night. 
It becomes an inhérent right, bred in the very bone and marrow of 
its power and duty to take jurisdiction independent of any and ail 
express statutory provisions. But there is express provision in the 
bankrupt act for the exercise of this power. Jurisdiction in the court 
being established, as it has so clearly been, section 2 of clause 3 has 
full force and virtue. This section authorizes the bankrupt courts 
"to appoint receivers or the marshals, upon application of parties in 
interest, in case the courts shall find it absolutely nece£;;nry for the 
préservation of estâtes, to take charge of the property of bankrupts 
after the filing of the pétition and until it is dismissed or the trustée 
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qualified." But it is insisted the words in this clause "the property of 
the bankrupt" cannot mean and cannot be extended to property which 
he lias transferred. This is true so far as property is concerned which 
he has honestly and legally transferred, for the simple reason that 
in such case it is not "the property of the bankrupt." It is not true 
as to property which he has fraudulently and illegally transferred or 
sought to transfer, because such transfers, by clause "e" of section 67, 
are expressly declared null and void and the property so involved 
to be the property of the bankrupt. 

So long as there is doubt about the integrity of the transfer, and 
imminent danger of the loss, waste, or dissipation of the property is 
not apparent, then the rule by which the court should control its action 
would seem clearly to be to await the regular course of procédure and 
allow the trustée, after his appointment, to institute suit to test the 
transfer's integrity. But where the facts clearly indicate a dishonest, 
fraudulent, and corrupt character of transfer and an imminent danger 
of loss and dissipation of the property, then, under authority of this 
express provision, it seems to me the bankrupt court would violate 
every principle of equity and good conscience if it did not act, and 
act promptly, just as courts of equity bave always donc in such cases 
for centuries. It therefore reduces itself, as is so often the case in 
équitable proceedings, to an appeal to the wise discrétion of the court 
under the particular facts arising in each case. 

Even before the amendment of 1903, the Suprême Court in Brvan 
V. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814, decided 
April 15, 1901, restricted the broad construction given to their ruling 
in Bardes v. Bank, and under the particular state of facts existing 
in the case upheld the jurisdiction of the District Court. In the case 
of the First National Bank v. Title & Trust Co., 198 U. S. 280, 25 
Sup. Ct. 693, 49 L. Ed. 1051, the proceedings in the District Court 
reviewed transpired before the amendment of 1903, and in consé- 
quence, the décision of the Suprême Court was based upon the 
original act and is not applicable to the new conditions created by 
the amendment. This statement is likewise true of the cases of Louis- 
ville Trust Co. V. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 L. 
Ed. 413 ; Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269. 46 E. Ed. 
405; In re Michie (D. C.) 116 Fed. 749; In re Baird (D. C.) 116 
Fed. 765 ; Beach v. Maçon Grocery Co., 116 Fed. 143 ; 53 C. C. A. 
463; In re Sheinbaum (D. C.) 107 Fed. 247; In re Kellogg, 121 
Fed. 336, 57 C. C. A. 547; In re Ward (D. C.) 104 Fed. 985— cited 
by learned connsel for défendants, and they are therefore no longer 
in point. In Brumby v. Jones (C. C. A.) 141 Fed. 318, also cited, 
the facts were so wholly différent as to constitute a wholly différent 
question. There the effort was made, by pétition, to cancel the satis- 
faction, regularly entered of record, of a mortgage, and hâve the 
mortgage restored as a lien upon the bankrupt's property originally 
subject thereto, and the court very well held that no jurisdiction of 
such a controversy could be entertained because the mortgaged prop- 
erty was not in the possession of the bankrupt's trustée, was no part 
of the estate for distribution, and in which his gênerai creditors had 
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no interest. On the other hand the cases of In re Wiesen Bros. (D. C.) 
138 Fed. 164, and In re Moody (D. C.) 131 Fed. 535, and especially 
the case of Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 
L. Ed. 1157, cited, the latter the only one by the Suprême Court 
reviewing action taken by the bankrupt court since the amendment 
of 1903, sustain jurisdiction and substantially uphold the views I hâve 
herein expressed. 

It only remains therefore to again consider whether this court 
exercised a wise and cautions discrétion, under the circumstances, 
as set forth in the bill, in awarding the injunction and appointing 
the receiver. In this connection it is to be noted that the Suprême 
Court of Appeals of West Virginia, in a long line of cases, some of 
which are Staufïer v. Kennedy, 47 W. Va. 714, 35 S. E. 892 ; Rey- 
nolds' Adm'rs v. Gawthrops' Heirs, 37 W. Va. 3, 16 S. E. 304; Burt 
V. Timmons, 29 W. Va. 441, 2 S. E. 780, 6 Am. St. Rep. 664 ; Herzog 
V. Weiler, 24 W. Va. 199 ; Bartlett v. Cleavenger, 35 W. Va. 719, 14 
S. E. 273 ; Moore v. Gainer, 53 W. Va. 403, 44 S. E. 458, bas laid 
down the law to be in this state that (quoting the language of the 
last case) : 

"When a conveyaiiee in favor of a relative leavM a man vvlthout means 
to satisfy his eredltors, it is the basis of a strong suspicion of fraud. It is 
prima facie fraudulent, and calls upon the grantee to furnish strong i^roof 
of tlie bona fldes of the transaction." 

In Other words, the conveyance or transfers made under such 
■circumstances are presumed to be fraudulent, and the burden is not 
upon the creditors, but upon the grantee or transférée, to show the 
contrary. In this case, thèse insolvent partners are charged with 
Tiaving made five distinct transfers, within substantially one week, of 
practically ail their property available to gênerai creditors, to father, 
îjrothers, sister-in-law, and sweetheart of one or the other of them, 
apparently under the impression, if the statement as charged in the 
Ibill to hâve been made by Bennett was so made by him, that "it was 
a skin game, and he (they) might as well hâve as many of the hides 
as any one else." It is also charged that by far the largest part of 
the property so transferred consisted of two stocks of merchandise 
•easily dissipated, and that the transférées thereof were actively en- 
gaged in secreting and carrying the same away. Under thèse cir- 
cumstances, while full and fair opportunity will in course of the pro- 
ceeding be given to thèse near relatives to uphold and make clear the 
good faith and integrity of thèse transfers, as they must first do 
tefore they can be sustained, it seems to me that it would hâve been 
nothing short of a travesty upon justice, equity, and good conscience 
not to hâve stayed their hand and taken possession of the property, 
the moment appealed to by creditors, and that it would be gross vio- 
lation of clear duty, at this time at least, to either dissolve the in- 
junction or discharge the receiver. 

The motion to this effect will therefore be overruled. 

NOTE. — Since the foregoing opinion was written, the cases of In 
î-e Knopf (D. C.) 144 Fed.^245, and In re Davis Tailoring Co. (D. C.) 
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144 Fed. 385, hâve been published. In the first named, Judge Braw- 
ley, of the District Court of South Carolina, in this circuit, has fully 
and ably discusscd the question lierein invoh'cd, and arrives at the 
same conchision that I bave. In the second case, on the contrary, 
Judge Lanning, of tlie District Court of New Jersey, may be said to 
hâve reaclied the vcry opposite conchision. This conflict indicates the 
necessity of an authoritative décision of the point, and I express tlie 
hope that appeal herein wiU be taken for that purpose. 



THE BUFPAIvO. 
(District Court, W. D. New York. July 24, lOOG.) 

1. Masteb and Seeva:s't — Ixjury of Serva>'t — Unsafe Place to Work. 

Libelant, wlio was a loiisslioreman employed to worlc on the wliarves 
in loading and unloading ore beats, was sent with others witli a seow 
owned by liis employers, to ligliter an ore steamer wliich had strandcd. 
After she had been floated, they proeeeded to retransfer the ore trom 
the seow to the steamer, usins for the transfer a travelhig crâne upon 
the seow, restiug on rails tasteued to the guuwale ou which it moved 
forward and baelvward to facilitate the swinging of tlie buelvcts to the 
steamer's hatchways and baelv. It was dark and as libelaut stood up 
after filling a bucket on the seow lie was struck by the craue from 
bebiiid and thrown against the side of the seow, and throwing bis arm 
over tlie guawale to regain bis feet, it was criislied by oiie of the wlieels 
of the derrick. Libelant was inexperieuced in such work, was not 
aware of the danger, nor was any waruing given the men of tlie danger 
or of the movements of the crâne. Ilcld, that be was entitled to such 
warning and notice under the circumstances shown, and the failure to 
give theni, render the seow liable for his injury. 

[Ed. Note. — For cases in i)oint, see vol. 34, Cent. Dig. Master a,nd 
Servant, §§ S14AM6.'] 

2. Damages — Personal Ixjury. 

A loiigshoreman 22 j'ears old, in good healtb, and earning $25 per 
week dnriiig the season of navigation on tiie Great Lakes. awarded 
damages in the sum of ?C,000 for an injury resultiug in the loss of his 
arni. 

[Ed. Note. — 'For cases in point, see vol. 15, Cent. Dig. Damages, 
§§ 2o5, 383.] 

In Admiralty. Suit in rem for personal injury. See 147 Fed. . 

Lawrence J. ColHns, John Cunneen, and Thomas C. Burke, for li- 
belant. 

Hoyt, Dustin & Kelley and Brown, Ely & Richards, for respondent. 

HAZED, District Judge. The libelant, John McNicholl, was em- 
ployed by Pickands, Mather & Co., the claimants, to work on the 
wharf or dock as a helper in loading and unloading ore boats. At 
about noon, on September 28, 1904, he, with other dock laborers, 
was directed by his employers to board a tug which soon afterwards 
took the fuel seow Bufifalo in tow and proeeeded to the assistance 
of the steamer Venezuela. The latter, ore laden, was aground on 
the Canadian shore of Lake Erie, a few miles distant from the port 
of Buffalo. Upon reaching the stranded steamer the seow moored 
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alongside and the ore and coal gangs, so-cal!ed, immediately began 
lightering tlie ore. At about 10 o'clock at night the Venezuela was 
released from her perilons position. Thereiipon the men proceeded to 
reîoad the ore from the scow to the vessel. The work of reloading 
the steamer bcgan from the seeond bin of the fuel scow, and wheii 
tliat was clearcd of ore tlie reloading proceeded froni the after bin. 
The apparatus or machine u:;ed in hoisting the buckets consisted of 
a travclirig crâne stationed on top of the fuel scow and operated by 
steam power. It rested on rails fastened to the gunvvale about fonr 
to six inches from the sides of the scow, and moved forward and 
backward thereon to facilitate the movements and swinging of the 
buckets into the hatchway of the steamer and back onto the scow. 
A power house, with a window in the side, built on a revolving table 
was adjusted to operate in connection with the hoisting apparatus. 
Although the opération and movements of the derrick and the raising 
and lowering of the buckets were accompanied by loud noises, re- 
sembling those of rattling chains, pulleys, and machinery, yet they 
were not distinguishable by an inexperienced workman in the hold 
of the scow. Two torches were placed on top of the enginc house. 
only one of which was burning at the time of the accident, such light 
being on the right side of the power house. Why both torches were 
not aflame does not appear, though it is practically conceded that in 
the early evening both were burning. The proofs show that when 
a bucket of ore was dumped in the hold of the steamer, the boom 
or arm of the derrick extended athwartships from the scow to the 
hatchway of the steamer, and the light from the burning torch was 
therefore turned from the hold vvhere the men were engaged in load- 
ing the buckets. Thus their place of work was darkened, and the 
view thereof of the engineer in charge of the power house was tem- 
porarily obscured. Signais were given to the engineer to operate 
the crâne by two workmen, one stationed on the steamer, the other 
on the scow. Thèse men also hooked on and dumped the buckets, but 
their duties did not require them to warn the workmen of the move- 
ments of the crâne. The libelant had just finished loading a bucket 
of ore, and was standing upright resting on bis shovel. Suddenly, 
and without warning, the crâne struck him from behind and violently 
threw him against the side of the scovi-. In bis endeavor to recover 
his foothold he threw his left arm over the gunwale of the scow. 
His arm was crushed by one of the wheels of the derrick which came 
forward and immediately moved in a backward direction. At the 
time of the accident the arm of the hoisting device was swung athwart- 
ships; a bucket being lodged in the hatchway of the steamer, and the 
light on the power house was turned aft. No testimony was intro- 
duced by the respondent, and it is not clear that it was necessary at 
this time for the engineer to move the derrick forward and toward 
the men in o.rder to dump the bucket. Indeed, the claimants contend 
that the engineer moved the rigging forward at a time when it was 
unnecessary and that his want of care and précaution was the proxi- 
mate cause of the injury. I am unable to agrée in this contention. 
The évidence sufficiently establishes that the derrick moved slowly 
147 F.— 20 
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on the rails, and in fact only a short distance before the libelant was 
struck. It is probable that a slight forward movement of the crâne 
was necessary to enable the bucket to descend without interférence 
into the hatchway of the steamer. This reasonable assumption cer- 
tainly will not permit holding that the engineer was negUgent for 
moving the apparatus forward, but seems to emphasize the claim of 
the libelant that the scovv was at fault; she having omitted to warn 
him of the movements of the derrick and of the attending dangers. 
Libelant had never previously been on a fuel scow, and was wholly 
inexperienced in work of this character, and was not familiar with 
the manner of operating the derrick. He was not at the time of bis 
employment, nor subsequently, warned of any dangers of bis occupa- 
tion. As there was about 13 to 18 inches of ore in the bottom of the 
scow when the accident happened, the head and shoulders of the li- 
belant, who stood upright, reached above the rails. It cannot be as- 
sumed that he had reason to know that the crâne would corne over 
the place where the men were engaged in filling the buckets. More- 
over, the night was dark, and the men were working with their backs 
toward the derrick. The place was manifestly a dangerous one in 
which to work as the nature of the accident and its occurrence would 
impliedly indicate. Mather v. Rillston, 156 U. S. 391, 15 Sup. Ct. 
464, 39 L,. Ed. 464. To an inexperienced workman the dangers of 
the employment, as a matter of law, cannot be held to hâve been ob- 
vious. Upon this point the testimony of libelant that he had never 
before performed work of this character and did not know that the 
derrick moved on the rails is entitled to weight. His appearance 
on the witness stand and his manner of giving testimony indicated that 
he is of dull intellect, and merely appreciated the fact that he was 
hired to fill the buckets with ore, and did not exercise the faculty of 
observing and understanding the mechanism by which the hoisting 
and dumping of the buckets was accomplished. Therefore, I conclude 
that the dangers from the moving derrick were not apparent to him, 
and that he was entitled to be informed of the dangers of his employ- 
ment, and warned of those which threatened him from the forward 
movements of the derrick. The principle of a safe place in which to 
work, or of being permitted to work in a dangerous place, and, there- 
fore, entitled to notice and warning, would seem to hâve application 
hère. As already intimated, this case is not one where the proximate 
cause of the accident was the négligence or the presumed neligence of 
the engineer, who was probably a fellow servant ; both he and libelant 
being engaged in the work of a common employer. Abundant au- 
thority exists for upholding the proposition that where a longshore- 
man in the employ of an independent contracter is injured by the 
négligence of a winchman, an employé of the vessel, the latter is liable. 
The Slingsby (D. C.) 116 Fed. 227, affirmed 120 Fed. 748, 57 C. C. A. 
52; The City of San Antonio (C. C. A.) 143 Fed. 955. But hère 
it must be considered that the libelant was temporarily employed to 
load buckets of ore from a scow having attached the rigging hereto- 
fore described. His original employment was that of a dock laborer, 
and it seems to the court that as he was directed to work in a différent 
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field, he was entitle'd to rely upon the assumption that such employment 
would not expose him to any greater hazards or dangers than those 
which he was prepared to encounter. In addition to notice of the dan- 
gerous character of the employment it was the duty of the claimants, 
in the circumstances hère presented, to give such proper and suitable 
warning of the forward movements of the derrick and of its prox- 
imity to the place where the hbelant was at work as to reasonably 
safeguard and protect him from in jury. The Pioneer (D. C.) 78 Fed. 
600 ; Western Elec. Co. v. Hanselmann, 136 Fed. 564, 69 C. C. A. 346, 
70 L. R. A. 765 ; Michael v. Roanoke Machine Works, 90 Va. 492, 
19 S. E. 261, 44_Am. St. Rep. 927; The MagdaHne (D. C.) 91 Fed. 
798. The facts in the cases cited are not hke the facts and circum- 
stances in suit but the principle there announced is not inapphcable. 

The Hbelant contends that the scow was also négligent, because 
of her failure to furnish suitable lights. Upon this proposition it 
may be said that it undoubtedly was the duty of the scow to furnish 
sufficient lights to enable the workmen to properly and safely per- 
form their work. I think the claimants discharged their fuU obliga- 
tion in that regard, means for ample lighting having been supplied, 
and it may be fairly presumed that the workmen would hâve called 
for additional light had they deemed more light necessary. Stand- 
ing alone, the absence of better lighting facilities is not thought to 
constitute such négligence on the part of the scow as to render her 
responsible for the accident had the failure to furnish lights been the 
proximate cause therefor. 

The claimants having failed in their obligations to inform libelant 
of the dangers of the work and warn him as hereinbefore indicated, 
a recovery for damages to compensate for the injuries sustainéd 
must follow. Libelant, not being guilty of contributory neglis:ence, 
no reason exists for reducing the amount of the damages to which he 
is fairly entitled. He was about 22 years of âge, was healthy, strong, 
and earned $35 per week during the season of navigation on the lakes. 
After being out of work for upwards of one year he is now earning 
$1 per day, and perhaps will never be able to earn a greater sum. 
That he suffered much pain as a resuit of the accident is self-evident. 
The amount to be awarded in a case of this description is difficult 
of détermination, but considering ail things, i. e., the loss of his arm, 
the expense of his cure, the loss of time, the dépréciation in earning 
capacity, I think $6,000 would not be an excessive award. 

A decree, therefore, will be entered for that amount, with costs. 



THE CHARLES TIBERGTTTEN. 

(District Court, S. D. New Torlî. September 10, 1900.) 

Shipptng— Suit fob NoîfDELivEKY of Caego— Evide.vce. 

Evidence considered, and heXd not to sustain tlie claim of libelantiî of a 
shortage in delivery of good.s shlpped from New Yorlc to China lu baies, 
but to show by a prépondérance that the apparent shortgage, as showu 
by the tally made at the time of diseharge, arose from the tact that in 
many cases two baies were trussed togetirer In one paclcage and such pacli- 
ages were erroneously counted as one baie. 
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In Admiralty. Suit to recover for nondelivery of cargo. 
Wing, Putnam & Burlingham, for libellants. 
Convers & Kirlin and John M. Woolsey, for the Charles Tiberghien. 
Alexander & Ash, for the Philippine Company. 

ADAMS, District Judge. This action was brougtit by Arnhoîd, 
Karberg & Company against the steamship Charles Tiberghien to re- 
cover the value of 103 baies of domestics, which it is claimed were ship- 
ped on the steamer at New York on or about the 9th day of July, 1902, 
for delivery at the port of Tientsin, China. The value of the goods, with 
the advanced freight paid thereon, amounted in ail to the sum of $6,100. 
On the 19th day of February, 1903, the claimant of the said steamer, 
filed a pétition alleging that the Philippine Transportation & Construc- 
tion Company was the charterer of the steamer and responsible if any 
loss occurred, prayed that said company be brought into the action and 
proceeded against instead of the steamer. Process was accordingly is- 
sued against the Philippine Company. Later, answers were filed on 
behalf of the steamer and of the third party. 

It appears that there were two charter parties under which the 
Philippine Company operated the steamer during the period cover- 
ing the controversies herein. They were dated April 29, 1902, and 
made between the agents of the steamer and the Philippine Company. 
The first provided for a voyage from New York to Hong Kong and 
Manila, charterer to hâve the privilège of first sending the vessel to 
Manila if it desired, and for an additional charter for another month. 

Thé second charter, under the form of a time charter, provided for 
a month's extension, more or less, from date of delivery under the 
first charter for the ports of Manila, Hong Kong, Chinese, and Jap- 
anese ports. One of its provisions was: 

"14. It is nncierstood that tlils charter Is simply an option given by the 
owners of tlie steamship 'Charles Tiberghien,' and that if the Philippine 
Transportation & Construction Co. wish to avall themseives of this charter, 
they must so notify Master on or before steamer's arrivai at Singapore for 
coal." 

This option was dtily availed of, by notification to the master at 
Singapore, where the steamer went for coaling purposes, about the 
28th of August. 

The master of the steamer gave a written authority to the char- 
terer to sign bills of lading for him. They were accordingly given 
and contained an acknowledgment for 2,400 baies of domestics of 
which, it is claimed, 103 weré not delivered. It is also claimed that 
2 baies of another lot were not delivered. Thèse were ail receipted 
for on the faces of the bills of lading as being destined for Shanghai 
but on the backs were marked for Tientsin. The latter place was 
approached through the Taku roadstead which was its port, some 
40 or 50 miles away, and the goods for Tientsin were lightered 
from Taku. 

Many of the baies of domestics were shipped two together, i. e., two 
were fastened together by means of ropes or iron barids, and called 
"truss packages." No spécial allusion was made to thèse in the orig- 
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inal bills of lading'. A bill of ladi'ig- which wcnt to China, was pro- 
diiced by the libellants aftcr thc trial and admitted in évidence b}' 
consent of ail the parties. There were entries on the back of tb.is 
bill shovs'ing that 2()() baies of domestics were equal to 100 packages. 
There was a pencil mémorandum to the same efifect with respect to 
60 baies of domestics. The receipt on the face of the bill of lading 
was for 200 baies ec|ual to IGO packages. 

The bills of lading do not state that the goods were shippcd on 
the steamer but that they were received on the dock to be trans- 
ported by the steamer. When sonie of the goods were delivcred on 
the dock, the steamer was not there but came subsequently. In the 
meantime, receipts had been given, which were mislaid before the 
trial but since hâve been found among the papers left with the orig- 
inal proctor for the Philippine Company, Mr. Sherman, now de- 
ceased, and admitted in évidence. They show the delivery of the 
goods on the dock and that upon them the bills of lading were is- 
sued. Testimony taken by the libellants from the cartmen, who car- 
ried the goods from the Providence Line to the dock, shows that 
they were delivered there, i. e. at pier 40, which is a covered closed 
pier and one-half devoted at the time to this steamer. There is noth- 
ing to indicate any loss of the goods after delivery but everything tends 
to show that they went on the steamship. The size, 4 feet long, 3 feet 
wide and 2 feet high each, and weight, 350 to 300 pounds each, of 
thèse packages are, in connection with the other testimony, persua- 
sive évidence of their not having been removed after delivery on the 
dock and it clearly appears that everything on the dock was put 
aboard the steamer. The goods for the différent ports were separat- 
ed by painting the edges or sides of baies, according to a stowage 
plan made by the stevedore which was given to the chicf officer. 

One of the first ports of discharge was Manila. The steamer ar- 
rived there September 5th and left September 34th. The next port 
of discharge was Hong Kong. The steamer arrived there September 
37th and sailed again the 39th, after discharging her cargo for 
that port. Ail the cargo discharged there was delivered to the libel- 
lants, who at this port, as well as others, were agents for the 
Philippine Company. There were apparently no domestics dischar- 
ged there. 

It appears that the said to be missing goods went aboard the 
steamship at New York and were not discharged at the early ports. 
It remains to détermine whcther they were subsequently delivered 
to the libellants or were in some way lost by the steamship, bccause at 
the end of the voyage she had no merchandise on board. There is 
no proof whatevcr that the steamship lost any of the goods and such 
is only attempted to be established by the claimed non-delivery. The 
case is a difficult one to détermine upon the facts, but I am rather 
inclined to believe that the libellants actually received the goods either 
at Tientsin or at Shanghai. The supposed loss doubtlcss occurred 
by reason of the method of packing some of the goods, that is putting 
two baies into one package, and discharging the two baies so packed 
as one. 
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At Manila a manifest of the cargo for tliat port was handed to 
the master by the chartered agent, but this was the oiily port at which 
the ship received any document by means of which she coukl check 
the dehvery. The cargo for that port was in différent compartments 
from those which contained the baies for Tientsin and Shanghai 
and the latter were not in any way disturbed at Manila and the steam- 
er, when she left there, had on board ail the cargo for subséquent 
ports. The next port of discharge was Hong Kong, where she re- 
ported to the libellants, pursuant to the instructions of the charterer's 
Manila agent. There were no baies of domestics for that port and 
none were discharged there. The stowage of the baies destined for 
Shanghai and Tientsin was not disturbed. 

At the completion of the discharge in Hong Kong, the ship 
went under the new charter and at that time she had on 
board ail the domestics which had been shipped for Shanghai and 
Tientsin in the^ same places they had been stowed in New York by 
the charterer's 'stevedore. 

This new charter constituted a démise of the vessel and subsequent- 
ly the charterer was, as between it and the ship, responsible for any 
shortage of cargo, but there does not seem to hâve been any shortage 
in the delivery. She arrived at Shangai the 4th of October. She 
there reported to the libellants, as agents of the charterer, and they 
took charge of the discharge. They ordered the vessel to a pontoon 
or float, on which the cargo was discharged and was then carried 
ashore by coolies by means of two bridges, where the libellants ware- 
housed it. It was tallied on the shore end of the bridges by a ship's 
ofificer and a Chinese talleyman. The latter furnished the officer with 
a box divided into 20 compartments and had a similar one himself 
full of small bamboo sticks, fîve in each compartment, and as the 
coolies brought the packages from the pontoon, the talleyman hand- 
ed to the officer one of the sticks for each separate package. Five of 
thèse sticks were placed by the officer in each compartment of his 
box and when it was full it indicated that 100 packages had been 
sent ashore. The officer would then return his full box to the talley- 
man, taking the latter's empty box and the process would continue, 
each 100 packages being noted in a mémorandum book. 300 of the 
baies of domestics destined for Shanghai were boimd together in 
trusses as described above, making 150 packages. Thèse 150 pack- 
ages were delivered at Shanghai, and appear to hâve been represent- 
ed by one of the talleyman's sticks. It would seem that this caused 
the confusion and the apparent deficiency. The packages were ap- 
parently counted as one baie, while in the manifest they were entered 
as two baies and made a larger delivery at Shanghai than was in- 
tended and required a resort to the Tientsin cargo to supply the de- 
ficiency. It was not diffiicult to make mistakes in this respect as the 
séparation between the two ports was not marked on particular pack- 
ages but by perpendicular or horizontal lines covering a number of 
packages and indicating a gênerai portion of the cargo. 

When Tientsin was reaclied the deficiency was discovered but no 
notice given to the ship of it for several days although the bills of 
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lading reasonably required notice withîn 48 hours. This, however, 
should not be considered as a défense as the charterer had no rési- 
dent agent at Tientsin and the only one to wliom such a requirement 
would appiy was the master of the vessel and hé sailed vvith her the 
next day after the dehvery of the last lighter load and was thereafter 
inaccessible, as the ship was at sea, until her arrivai back at Shanghai, 
October xJ8th, when notice of the shortage was given to the master. 

To summarize, it appears that the missing goods were duly deliver- 
ed on the vessel in, New York, remained aboard when she sailed 
from Manila and were, in ail probability. delivered to the libellants 
at Shanghai, where they were acting as tlie charterer's agents. The 
évidence satisfies me, however, that the goods reached the libellants, 
and the mère fact that they were then acting as agents should not 
sufïîce to excuse them for their ovvn delincjuency or mistake with réf- 
érence to the truss packages. If the goods actually reached their true 
destination, though such fact was not recognized by the libellants, it 
would be unjust to impose upon the ship, or the charterer, any loss 
occasioned through a mistake on the part of the libellants. 

The libel and pétition are dismissed. 



In re H. R. LEIGIITON & CO. 
(District Court, S. D. West Virginia. July 26, 1906.) 

BANKBtlPTCy COBPOEATION — LiABLE TO ADJUDICATION. 

Where a forpor.-ition was organizod to carry on a geufral stocl;, bond, 
grain, aud lirolîerage business and was îiutliorized to trade on its own 
behalf in stoflis, bonds, grain, etc., and lonse and dispose of real and 
Personal property, it was sul)ject to adjudication as a ijankrupt corpora- 
tion engaged in "trading in mercantile Imsiness." 

[Ed. Xote. — For cases in point, see vol. G, Cent. Dig. Bankrui)tcy, 
§ 17. 

Persons snbji»ct to bankruptcy law, seo note to Mattoou Nat. Bank v. 
First Xat. Bank. 42 C. C. A. 4.] 

Brown, Jackson & Knight, for petitioners. 

Simms & Enslow, for protesting créditer Olive M. Davies. 

DAYTON, Di.strict Judge (sitting speciallv). On january 1, 1906, 
Edwin E. Wilson, John H. Norton, and Wm. D. Ingalls, creditors 
in a total value of $<;,2()0 as alleged, bv them, filed in this court a pé- 
tition in involuntary bankruptcy, against H. R. Leighton & Co., a 
corporation under the laws of West Virginia. The usual subpœna 
to alleged bankrupt issued and was served. returnable Tanuary 13, 
1906, On January 3, 1906, the original petitioners filed their supple- 
mental pétition, supported by an atticlavit of one of their number, 
setting forth the insolvency of said cornoration, an assignment by 
ît of its assets to a trustée who had executed no bond, the ownership of 
])roperty by it in several différent states not reduced to possession by 
.said trustée, and asking for the appoin.tment of a receiver pending the 
sélection of a trustée. By order entered the same day, Angus W. 
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McDonald was appointcd by this court siich receiver, and on January 
10, 1906, lie, as such, filed his j)ctition, setting forth that he had taken 
possession of the property and assets of die corporation in so far 
as he was able to find the same ; that he found at the office in Boston, 
Mass., mimerons stocks and bonds on deposit, some claimed by cus- 
tomers as having been deposited as cohateral, others as having beeii 
bought and paid for ; that such bonds and securities were Hable to 
great fluctuation in vahies ; that furniture and fixtures belonging to 
said alleged bankrupt corporation were located in différent towns and 
cities in Maine, New Hampshire, Vermont, Rhode Island, and Massa- 
chusetts, which should be sold at once in order to save rent, and 
said petitioner asks that he be authorized to sell any or ail of such 
assets in his possession or that may come into his possession, at either 
public or private sale. The said corporation, by its treasurer, H. R. 
Leighton, filed a consent in writing to such sale and an order was, 
on the same day, entered by this court authorizing such sale of assets 
liable to deteriorate in value, and of such office furniture and fix- 
tures, by the receiver. On January 13, 1906, the return day of the 
subpœna for hearing, counsel entered appearance for Olive M. Davies, 
a créditer, "for the purpose of resisting the bankruptcy of said corpo- 
ration." On January 1-5, 1906, the défendant corporation, by its said 
treasurer, filed its written consent to be adjudged bankrupt. On Janu- 
ary 18, 1906, at 10 o'clock, a. m., petitioners filed an amended pétition 
which will be hereafter more particularly referred to, and at 7 o'clock, 
p. m., of the same day, Olive M. Davies filed a written demurrer and 
her pétition in the cause, which will be referred to hereafter. On 
February 2, 1906, said McDonald, receiver, filed a second pétition, 
in which he set forth in eiïect that said H. R. Leighton & Co., corpo- 
ration, under a contract, had a claim against one Joseph E. Doncitte 
of about $15,000 for which necessity required suit at once to be 
brought, and he had employed counsel and instituted such suit. He 
prays his action may be approved and confinned, which by order en- 
tered by this court on the same day was clone. On April 7, 1906, 
this court (McDovi'ell, Judge, sitting specially) entered an order sus- 
taining the demurrer of Olive M. Davies to petitioners' original and 
amended pétitions, but with leave to them to file amendment thereto 
before April 25, 1906. Such amendment was filed on that day and 
on May 24, 1906, the said Olive M. Davies filed her demurrer, motion 
to dismiss, and answer thereto. On June 22, 1906, Jos. L. Hall and 
10 other creditors, representing an aggregate indebtedness of $3,008.93 
of said corporation, filed their pétition praying to be allowed to inter- 
vene and praying said H. R. Leighton & Co., corporation, be imme- 
diately adjudged bankrupt. On the same da}' the original petitioners 
filed a gênerai replication to the answer of Olive M. Davies to their 
amended and supplemental pétition. 

The sole question presented by the record to be passed upon at this 
time is the contention set forth in the demurrer of Olive M. Davies 
that the alleged bankrupt corporation is not such a one as can be ad- 
judicated such under the terms of the bankruptcy act. The charter 
of the Company set forth that it was incorporated for the "purix)Se 
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of carrying- on a g-eneral stock, bond, grain and brokerage business, 
and promoti'ig' financial enterprises ; to own, manage, lease and di?- 
pose of any real or pcrsonal property essential or convenient for sud: 
Ijnsiness, and generally to do ail things necessary or incident thereto." 
In the original pétition it is cliarged said corporation had been "en- 
gagccl jirincipally in trading and mercantile ijursiiits, to wit, in buying 
and selling bonds anxl other securities." Tn tl^c amendcd and sniiiilc- 
mental pétition filed Januar\' 18, 190G, the allégation is that it "was 
e!\gï'ged princii)ali\' in trading and mercantile iiiirsuits, to wit, in bny- 
ing and selling stocks, bonds and other securities," and in addition 
"in buying and selling grain and promoting financial enterprises, and 
buying and selling real and personal property essential and convenient 
for such business." In the aniended pétition filed April 25, 11)06, 
after Judge McDowell had sustained demurrer to the first two, and 
which arnendment was filed in accordance with the permission con- 
tained in his ordcr, the allégation is that the corporation "was engaged 
principally in trading and mercantile pursuits, in buying and selling 
stocks, bonds and securities," and in addition "in buyitig and selling 
grain and cotton and promoting financial enterprises, and buying and 
selling real and personal property essential and convenient for such 
business." The contesting créditer, Olive 3,1. Davies, contends in her 
answer, to which replication has been filed, that the cor])oration was 
simply a "bucket shop" concern, and not within the meaning of the 
words of the statute "engaged principally in manufacturing, trading, 
printing, publishing, mining or mercantile pursuits." 

For the purpose of cletermining this demurrer, we are to look at 
the allégations of this last amended pétition alone, and counsel are 
right in asserting that upon its face it must show the jurisdicîion of 
this court. Two preliminary observations may well be made at the 
threshold of this considération : First, the cor])oration is consenting 
to, and some 14 creditors with debts aggrcgating. over 85,200 are 
asking, this adjudication as against a single créditer whose dcbt is 
alleged to be but -$270; and, second, in the language of Mr. Collier 
(Law & Pr. in Bankruptcy [5th Fd. | page (U) : 

"Eaeli r-iii-'.e will ner^essiiiMly tiiru on its own favts. It is ]iot to be doubtod, 
liowever, that, in tlii^ particulai-, the law is 1o be intorpi'cîtod lilxTally to 
etïeetiiate its j)iir]ios(>. i. e., tliat nll imsincss corpoi'iitions. as iiistiii'.nii'-lie(l 
troin imblic, (inasi ]mlilic, nione.v-saviiig or lending coi-poralions, sball be 
amenable to banlirnjiti-.v." 

In re Surety Guaranty & Trust Co., 121 Fed. 73, r>G C. C. A. 654, 
cited by the contesting creditor, the Circuit Court holds a state cor- 
poration could not be adjudgcd a bankrupt as a "private banker," for 
the very obvions reason that a j^ublic cor])oration could not be a "pri- 
vate" banker, and because the business of banking came witldn the 
limits of "money saving and Icnding," as set forth by Mr. Collier. 
In re Pacific Coast Warehouse Co. (D. C.) 123 Fed. 719 (a ware- 
house company) ; Tn re Cameron (D. C.) 9(i Fed. 756 (a firc insur- 
ance company) : In re New York liuilding-Loan Banking Co. (I). 
C.) 127 Fed. 471 (a building and loan association) ; In re Snyder & 
Johnson Co. (D. C.) 133 Fed. SOC (a corporation soliciting adver- 
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tisements) ; In re United States Hôtel Co., 134 Fed. 225, G7 C. C. A. 
153, 68 L. R. A. 588 (a hôtel company) — are respectively held to 
be corporations not amenable to the bankruptcy act. In each of thèse 
cases the companies may be called quasi public. Under the ruling- 
in Re Surety Guaranty & Trust Co., supra, it is stated that a corpora- 
tioji organizcd to buy and "sell stock, bonds, and securities" is not 
arrienable. Taken in con.sidcration with the facts of that case, I think 
il clear tlie court nieant to say the biiying and selling of such for the 
imblic upon commission or as brokers. It certainly could not mean 
to include a corixiration selling grain, merchandise, or other such 
thing and aiso buying stocks or bonds for the temporary investment 
of its surplus funds and whcn needing such funds selling them again. 
To go a step farther, if a number of persons subscribe to a fund and 
form a corporation and with the funds buy to-day a note, bond, or 
security, which to-morrow they sell at a profit and invest the proceeds 
in a cargo of wheat which in turn is sold and invested in a shipload 
of cotton to be in turn sold and the proceeds invested in bonds again, 
ail on the sole profit account of this corporation, is it not engaged in 
the "trading" and "mercantile" opérations contemplated by the statute? 
It seems to me that it is not wise to split hairs or dwell upon fine 
spun distinctions. This corporation was incorporated according to 
its charter "for the purpose of carrying on a gênerai stock, bond, 
grain and brokerage business." If this charter had solely constituted 
a brokerage business, its relation to the public might well hâve re- 
served it from the opérations of the act, but it does not limit its busi- 
ness to this. It allows it to trade on its own behalf in stocks, bonds, 
grain, to own, lease, and dispose of any real or personal property; 
and this amended pétition, fairly construed, in my judgment charges 
that this was the kind of trading and mercantile business this corpo- 
ration was engaged in. 
Therefore the demurrer will be overruled. 



In re TIFF.\NY. 
(District Court, S. D. New York. August 15. 190C.) 

1. BANKBTjrTCY—DiSCItAKGE— OrOUNDS FOB REFUSI.VG— JuDGMEXT OP STATE 

OouET IN Suit by Trustée. 

Tbe .ludgment of a state court, in a suit brought b.v a banl^rupt's trustée, 
refusing to set aside a transfer of propert.y made by tbe bankrupt as 
fraudulent, ooneludes creditors, who cannot thereafter set up the same 
ground to defeat the bankrupt's discharge. 

2. Same— WiTHHOLDiNG Disciiabge to Pebmit San by Ceeditob in State 

Court. 

Where a state statute gives judginent creditors the right to proceed In 
equity to reaeh surplus incouie of the det)tor in case of certain trusts', 
which cannot be reached by exécution, but does not glve such right to 
a trustée in bankruptcy, a court of bankruptc.v uiay, in its discrétion, when 
equity requires it, delay the granting of a discliarge to a bankrupt and per- 
mit judgment creditors. wliose judgments wouldbe extinguishcdby the dis- 
charge, to institute and prosecute suits under such statute, to reach 
income derived by the bankrupt from a trust estate, for their own beneflt. 
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In Bankruptcy. On motion to confirm commissioners' report rec- 
ommending a discliarge and application of sundry creditors to delay 
tiie same. 

Benjamin Tuska, for bankrupt. 
Daniel Daly, for objecting creditors. 
Selden Bacon, for creditors asking delay. 
L. M. Berkeley, for trustée. 

HOUGH, District Judge. In April, 1903, the bankrupt was insolv- 
ent, and bas by bis own admission continued so to be. He was (and 
is) in this condition, although in receipt of an income derived from 
the trust estate of bis fatber, paid to him weekly, and aggregating 
318,000 per annum. Being so insolvent he wished to marry bis présent 
wife, who insisted, not as a condition of marriage, but as a condition 
of expediting the union, that be give lier outright a supply of bouse- 
hold furniture and fittings. No agreement was made as to the quan- 
tity or value of such supply. On April 25, 1903, the bankrupt mar- 
ried, and sbortly thereafter purchased, at a cost of at least S15.000, 
and upon crédit, the property necessary in bis judgment to make good 
this antenuptial agreement. What he bougbt be instantly transferred 
to bis wife, without the slightest intention of paying for the same out 
of the above-described income ; it being in his expressed opinion quite 
impossible to pay so much out of so moderate a yearly revenue as 
S18,000. 

As he bas never pursued any gainful vocation, his sole hope 
of discharging the debts thus incurred depended upon the resuit of an 
action brought against the trustées of his fatber's estate to compel an 
increase of bis yearly allowance. The fruition of this hope bas been 
denied by the courts of New York. 

Certain of the tradesmen wbom he liad used to fulfill his ante- 
nuptial contract (or rather perhaps his conception of the same) 
having obtained judgments for their claims, otber creditors 
fîled a pétition in bankruptcy in Octobcr, 1904. Immediately 
iipC'n the filing thereof the usual iniunction was issued forbid- 
ding Tiffany's creditors from proceeding furthcr against him, and 
this injunction is still in force except as modified by an order of the 
référée berein made on the 23d of March, 1905, whereby the trustée 
was authorized to institute or cause to be instituted varions proceed- 
ings, among others an action in his own name in the state court to set 
aside the above-described transfer to the bankrupt's wife, and another 
action in the same court by one or more of the bankrupt's judgment 
creditors, against the bankrupt and the trustées under bis fatber's vi'ill, 
to reach as surplus income some portion of bis $18,000 per year. 

The action to set aside the transfer to the wife v/as brought and is 
still pending on appeal. The évidence adduced upon the trial of that 
cause is on ail material points identical with that ofïered before the 
référée under the objections to Tifïany's discbarge. Judgment was 
entered at Spécial Term in that suit declaring that the marriage cele- 
brated in compliance with the antenuptial agreement above recited 
constituted a valid considération for the transfer, and that the same 
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was (on the part of the wife) without fraud or intent to hinder or 
delay her husband's creditors ; wherefore the transaction did net 
amount to a secret trust for the bankrupt's use, and did make the 
wife a bona fide purchaser for value of the goods sought to be recov- 
ered by the trustée. 

Tlie opposition to the bankrupt's discharge is contained in objec- 
tions specifying, in substance, that the househokl goods in question 
wcre obtained while the bankrupt was insolvent, were transferred to 
the wife without considération, and were and are really held in secret 
trust for the bankrupt ; the transaction thus amounting to a continuing 
conceahnent of propertv within Bankr. Act. July 1, 1898, c. 541, § 14, 
30 Stat. 550 [U. S. Comp. St. 1901, p. 3428]. 

The spécial commissioner reports that it bas been decided by a court 
of compétent jurisdiction that the wife became a bona fîde purcliaser 
of the property in question more than four months before the fîhng of 
this pétition, and that for a like period there has been no concealment 
of the wife's alleged ownership thereof; he therefore fînds that 
the objecting creditor is concluded by the unfavorable resuit of the 
trustee's action, and overrules tlie spécifications of tire objector. In 
this opinion I concur. In re Slcinner, 3 Am. Banlir. Rep. 163, 97 Fed. 
190; Rejall v. Greenhood, 92 Fed. 945, 35 C. C. A. 97; Kerrison v. 
Stewart, 93 U. S. 155, 23 L. Ed. 813. It follows that, if the applica- 
tion for discharge were uncomplicated by pétitions from other persons 
entitled to be heard in this matter, the discharge would bave to be 
granted, however répugnant to morality and honor is the conduct of 
the bankrupt and his wife. In re Dauchv, 130 Fed. 532, Go C. C. 
A. 78. 

But, pending the application for discharge, there has been fîled the 
pétition of Sloane & Co-, a judgment creditor of Tiffany's, against 
whoni the stay granted at the time of filing the pétition herein is still 
operative, calling the attention of the court to the fact that there is 
now pending an action by certain other judgment creditors, against 
the bankrupt and the trustées of his father's estate brought in pur- 
suance of the above-described order of tlie référée, and praying that 
they also be permitted to institute suit against the bankrupt and his 
trustées, and that to that end the original injunction be lifted as to 
them and the discharge be delayed for a reasonable time, inasmuch as 
the présent discharge of the bankrupt will extinguish the judgments 
which are the basis both of the pending suit and the one sought to be 
brought by Sloane & Co. 

This unsatisfactory condition is the resuit of congressional unwill- 
ingness to make personal dishonesty in the création of a debt ground 
for refusing a discharge in bankruptcy, coupled with the décisions as 
to the nature of the interest of a cestui que trust in an active express 
trust created pursuant to the statutes of this state. 

While this particular bankrupt has been privileged to assist dishon- 
esty with matrimony, somewhat similar situations will continually 
arise under the bankruptcy law, until the grounds for refusing dis- 
charges are enlarged, so that the discrétion of the court may be exer- 
cised in preventing knaves — both thrifty and spendthrift — availing 
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themselves of a relief intended for honest misfortune. The situation 
in respect of Tiffanv's income from liis fatlier's estate dépends on But- 
ler V. Baudoine, 84 App. Div. 21,5, 82 N. Y. Supp. 773, affirmed 177 
N. Y. 530, 69 N. E. 1121, holding, in substance, that under no cir- 
cumstances can a trustée in bankruptcy of a cestui que trust acquire 
any rig'hts (as trustée) under that trust, or to the income payable to 
the bankrupt thcrefrom ; the only persons having any ri^hts in or 
against even the admittedly surplus income of the cestui que trust 
being judgment creditors, with the resuit that this court cannot grant 
to a bankrupt what he is otherwise entitled to, i. e., his discharge, 
without wiping ont the peculiar privilèges of judgment creditors sc- 
cured to tbem by the statutcs of the state. 

Such circumstances call for a careful exercise of discretionary pow- 
er. In a case in the least degree doubtful I should hesitate long be- 
fore denying to any man the présent enjoyment of an apparent légal 
right, but the morals of this situation need no comment. There is no 
substantial diiïerence between the direction now asked for, and that 
made by the Suprême Court in Lockwood v. Exchange Bank, 190 
U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061, and by Judge Archbald in 
Re Brumbaugh (D. C.) 128 Fed. 971. In both cases certain creditors 
of the bankrupts possessed, or alleged that they possessed, rights en- 
forceable only in tribunals other than the court of bankruptcy, which 
rights would be extinguished by granting discharges, to which, so far 
as appears, the bankrupts were otherwise entitled ; and in both cases 
discharges were delayed for times not shown by the reports, in order 
to enable the privileged creditors to proceed in the state courts against 
the bankrupt or his property. 

It is urged by the trustée herein that Sloane & Co. should not be 
permitted to institute suit for their own benefît, but only upon condi- 
tion that any recovery made by them should be paid in to, and dis- 
tributed pro rata by, the trustée. It is, I think, true that, since a favor 
is asked, conditions may be annexed to it. Each case of this kind as it 
arises must be decided on its own facts. In this instance, without 
creating a précèdent, I décline to give such direction, considering it for 
the advancement of justice that the petitioners should be unhanipered 
by conditions other than an obligation to speed their cause. 

An order may be submitted, on notice, substantially as prayed for in 
the moving papers of Sloane & Co. 



MERRIÏT & CIIArJIAN DERRICK & WRECKIXG CO. v. GREENE et al. 

(Circuit Court, D. Conneetieut. .luly 20, lOOC.) 

Xo. ,527. 

1. SiiippiNG—CoNTRACT— Services of Wkeckixo Steamer— Construction. 

Where plaintiff contraeted on l)e!ialf of a wrediing coinpany to pull 
a sehooner lodsed in the launching with a powerl'ul steamer to M.'s 
satisfaction, the contract required that the pullins should he of suc:li a 
character as should satisfy a reasonahly prudent man in the light of 
the circumstances surrounding the transaction. 



318 147 FEDERAL EBPOETEE. 

2. Same. 

Where, after a wreeking company had pulled a stranded schooner 
eufUciently to comply with a contract to pull the same to M.'s satisfac- 
tion, tlie sebooner was not floated, and the services oî the company's 
steamer were necessary In tlie subséquent endeavors which flnally dla- 
lodged the schooner, the wrecking company was entitled to recover 
for sueh subséquent services on a quantum meruit. 

At Law. 

See 129 Fed. 969. 

James D. Dewell, Jr., for plaintîff. 

Canfield & Judson, for défendants, 

PLATT, District Judge. This is an action at law demanding $500 
on an express contract, and $2,165 for extra work beyond the con- 
tract on quantum meruit. The answer admits the contractual obli- 
gation, but dénies ail liability on quantum meruit. By stipulation 
it has been tried to the court without a jury, and the court therefore, 
from the testimony given, reaches the following: 

Conclusions of Fact. 

On Monday, July 23, 1902, Greene Bros, tried to launch, at their 
Bridgeport yard, a laro-e four-masted schooner, named the Perry 
Setzer. She was about 216 feet long, 43 feet beam, 17.8 feet depth 
of hold, 1,392 gross tonnage, and valued at from $65,000 to $70,000. 
She stuck on the ways, as she was sliding off, at a point about 35 
feet from her bow, in such a manner the she was liable to become 
"hogged" or "strained," and thereby seriously injured, if she re- 
mained long in that position. 

Frank Miller of Bridgeport was largely interested in the schooner, 
as a creditor for materials furnished in her construction, and as bonds- 
man for Greene Bros, in this enterprise. He was présent at the festiv- 
ities which had been prepared in connection with the launching. 
Several wrecking companies were at once notified by téléphone of 
the situation, and a représentative of the plaintiff company was the 
first to respond. He was Thomas Shelvin, familiarly known as "Capt. 
Tom." He arrived in the afternoon of the same day, and, after ex- 
amining the state of the schooner with one of the brothers, he met 
both brothers and Frank Miller at the office of the firm. Miller was 
requested by the fîrm to take charge of the matter and agreed to do 
so, thereby becoming jointly responsible for the wrecking work. Mil- 
ler asked Capt. Tom how much of an accident it was. Capt. Tom 
made light of it and expressed his belief that it would be an easy mat- 
ter to pull the schooner ofï. He explained that his company had a 
powerful steamer called the "William E. Chapman"; that she would 
cost them $15 an hour; that in his opinion, the schooner would corne 
off easily on the first pull; that it might take 10 hours to do it; that 
the apparatus to be used in connection with the steamer would be 
worth $200; making a total of $350, which in his judgment would 
free the schooner. Miller in response told Capt. Tom that it was an 
important matter; that they were ail worried about the situation; 
that a failure in the launching would be a serious blow to the fîrm; 
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and to make a sure thing of it, he would propose that if the wrecking 
Company would send up the steamer thoroughly equipped with ap- 
pliances and men, and pull the schooner to his satisfaction, he would 
pay them $500. This proposition was accepted by Capt. Tom on be- 
haif of the plaintifif. 

The steamer and appliances came on Wednesday morning, July 23d, 
and opérations began on the noontide. This attempt was a flat failure ; 
the sand anchor which was placed so as to afïord résistance and en- 
able the steamer to pull eiïectively on the schooner giving away, and 
therefore being useless. Work on the nighttide of Wednesday was 
equally futile. On the noontide of Thursday the anchor, which on 
Wednesday had been placed in sand alone, was reinforced by a back- 
ing cable lield by rocks on a nearby island. The cable used this time 
was not new, and parted at the first serious strain. On the nighttide 
of Thursday the schooner was moved a little, but the steamer was 
making jumping pulls, so-called, and very soon the cable again parted 
and work was suspended. Up to and including the pull on this tide, 
the schooner had been moved several feet, perhaps four or fîve. On 
the Friday noontide a pull was made which had a substantial efïect, 
and the schooner almost came ofï. At the critical moment a hawser 
parted, and but for that accident, she would undoubtedly hâve gone 
free. This pull was one which, in my judgment, ought to hâve been 
considered satisfactory by a reasonable man of afïairs. On the Friday 
nighttide a large quantity of oil barrels which had been procured by 
the défendants were put into use as a sort of improvised pontoon, and 
the schooner was started a little more. On the Saturday daytide more 
oil barrels were added by défendants and used in the same way. On 
this tide some little advance was made in pulling the schooner free. 
The Saturday nighttide work made no gain of importance. On the 
Sunday daytide the schooner came ofif with the Chapman's help. 

Défendants, at various times, induced the small tugs about the 
harbor to lend a helping hand, and at last sent to New Haven for lar- 
ger ones, but without the help of the Chapman the other tugs would 
not hâve been able to hâve made the necessary pull. During the 
latter part of the work two cables and anchors were necessarily used, 
with the knowledge of and without objection from the défendants. 
A diver was sent down on Friday to examine the hull and bottom. 
This was known by défendants and consented to. On Thursday the 
plaintiff became aware, through Capt. Tom, that there was a strong 
probability that pontoons would be needed, and on Friday, the sug- 
gestion having been acquiesced in by one of the Greene brothers, 
but without Miller's knowledge, it ordcred them prepared, which was 
a work of some difficulty. They were gotten out and made ready dur- 
ing the usual working hours of that day. On Friday, between 3 and é 
o'clock in the afternoon, an order to prépare and send them came 
from the défendant fîrm, authorized by Miller. This order was can- 
celed soon after 9 o'clock on Saturday morning. The pontoons could 
bave been gotten out and ready during the hours between the definite 
order on Friday and the definite countermand on Saturday. 

A fair price for the use of the steamer, men, and appliances, is 
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$150 per day. A fair price for getting the pontoons reacly is $100. 
The use of the diver's services vvas worth $50. The use of the cables 
and anchors was worth $40 per diem. 

From thèse facts the court draws the foUowing: 

Conclusions of Law. 

The contract was to pull the schooner to Miller's satisfaction for 
$500. In the eye of the law that shoidd be intcrpreted as mcaniiii; 
that the pulling should be of such a charactcr as to satisfy a reason- 
ably prudent nian in the light of the circumstances which surroundcd 
this transaction. It was a valuable schooner in a dangerous plight ; 
on the othcr hand, the wrecking steamer and a]5pliances were expen- 
sive; the task undcrtaken was more difficult than anybody expected. 
When the schooner was finally dislodged tlie services of the Chap- 
man were needed. 

I hâve found as a fact that the close of the noontide pull on Friday 
completed such a pull as a reasonable man ought to expect, in view 
of the conceded fact that a clean pull ofï was not guarantied by the 
plaintiff. The défendants, it will be noticed, increased their supply 
of oil barrels after that pull and countermanded the order for pon- 
toons early Saturda}^ morning. This shows that they were satisfied 
after the Friday noon pull that deliverance was at hand. The}^ conld 
hâve sent the Chapman avi^ay, if they had wished to do so, but they 
knevi' that she was necessary. They knew what an expensive item she 
was, and it is not believable that the défendants would hâve gone to 
the expense which they did, if Mr. Miller had thought that as a rea- 
sonably prudent man lie could keep on calling for pulls on each tide 
under the original contract. Plaintiff was fortunate in having taken 
the hint and prepared the pontoons before the absolute order reached 
it. If no order had come, the work would hâve been wasted. It 
came on Friday afternoon, and there was plenty of time before it 
was countermanded to hâve made the préparations. It would be in- 
équitable to allow the plaintiff nothing for work donc in compliance 
with the order^ and the action on qtiantum meruit is one which particu- 
larly appeals to and should be governed by the conscience. The 
schooner came off on the Sunday daytide. That makes two days 
for which the plaintifts hâve a right to charge under the quantum 
meruit. 

Ste.'iincr 2 days «î'ÎOO 

Gables and aufliors 2 da.y,s 80 

Services of diver r>!) 

Gettiiig pontoons ready _100 

Original contract '. 500 



$l,0."fi 



The other items in the bill of particulars are not warranted by the 
évidence. 

Judgment may bc cntered for that amount. 
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STEWAirr et al V. WUKiHÏ. 

(Circuit Court of Appeals, Eightli Circuit. June 2], 1906.) 

No. 2,138. 

1. Evidence — Stmii-ar Facts — CoN.si'TiiAOY to Di'fpat^d. 

Wlioro. iii au ;u;ti()n to recovcr nioiicy a]l<>;i'Hl to liave i)pen oVitftiiiod 
from j)laintiff by uic-iiis of a <'oiifiileiice '^nmo. it was cliargod tliat tliero 
was a (ronspiracy bctwoou tlie (iefendants to dfi)rivo persotis of tlioir 
iriouey by fraud and iliH-cit. ('vidPiiee as to other cases of a siiuilar 
ciiaractpr to that in v.diich jilaintiff was defrauded, in wldcli défend- 
ants acted in concert lor the same purj)oso, was admissible. 

\Fa\. Note. — For cases in point, sce vol. 20, Cent. Dig. Evidence, § 
40Ô.] 

2. CoiîI'OîiATTOXS TOIiTR OF OFFICERS — T.IAmiJTY. 

Wliore a banking cor]ioration, ]<no\vin,<; tbat défendant B. and liis 
associâtes were cn:,'a,a:cd in a confidence f^anie, assisted in the furilier- 
ance of tlie sclienio, botb bj- reprosentintî to tlie victinis as tlipy were 
brouglit in tbat B. was a man of standing:, entitled to crédit, nnd by 
lendiug B. banking facilities, witli whicb aloue ho w-as enabled to coii- 
duct liis scbenïe and coUect drafts, etc., drawn by tlio vir'tinis bef :)re 
payment could be stopped. and the ofiicers of the bank the!nsel\(;s, witii 
knowledge that the victims were to be defrauded. drew drafts i'or 
such victinis, and telegraphed to other banks to asccrtain tlie victiiiis' 
responsibility, the bank as a corporation was liable as a party to the 
sclieme. 

3. Action — Grou>"ds — • Fraudulent Transaction — Recovery of Moxey 

— Paeticeps Crimixis— In Pari Deltoto. 

B. and his associâtes, who were confidence nien engagea in enticing 
others to their city aiid swindling theni ont o1' Hicir nujncy bc means of 
pretended foot rac(>s, induced the plaintiff to corne aiul wbile tliere to 
\yager nioney represented as belonging to B. u])on the resuit of such a 
race iipon promise of a percentage of tlie exiiocted winnings. It was 
falsely represented to plaintiff that the foot race? liad been fixed so that 
B. would certaiidy win. It was also ro])resonted that the men with wboni 
the wagers were made were wealthy minors, wbereas in fact they were 
not minors, but were seeretly associated with B., and were inembers 
of his band of swindlers, as were also the foot racers. B. pretended to 
act as stakeholder, and to seeretly witbdraw moiieys froni tbe stakes from 
time to time. and to pass them to plaintiff to be again wagered. Plaintiff 
was also induced to wager his own money u]>on the pretended foot race. 
Plaintiff did not win. and it was never Intended by the swindlers that he 
should win. Ail of the acts and pretenses of B. and his associâtes were 
false and fraudulent, and were part of a ]a-earranged and freouently 
practiced scheme to defraud. Jlchl that, although the plaintiff thought 
that lie was pîirtici]iating in a sclieme to defraud others, that lie was doing 
so existed not in fact, l)ut only in iiis own niind, and ail that he did 
operated solely to defrawl himseir ; that lie v.'as not i)articeps crimitiis 
in any uulawful proceeding, and was not in pari delicto >> itli tbe swindlers 
wlio defrauded him, and was uot doLirived of his right to reco^•er his 
money. 

4. Same. 

Plaintiff having inade no attompt to enforce the contract or re- 
cover the fruits thereof, Imt having rejiudiated the same and sued to 
recover the money of wbicli he was defrauded. lie was not deprived of 
such reniedy by the maxiin ex dolo nialo non oritur actio. 

Sanborn, Circuit Judge, dissentiug. 

147 H'ed.— 21 
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In Error to the Circuit Court of the United States for the South- 
western Division of tlie Western District of Missouri. 

This was an action by Wright against Joseph C. Stewart, James 
P. Stewart, and the Exchange Banli of Webb City, a Missouri cor- 
poration, to recover the sum of $5,100, alleged to hâve been obtained 
from him by false and fraudulent prêteuses. A jury was waived, and 
llie cause was tried by the Circuit Court, wliich made a gênerai find- 
ing, and rendered judgment in favor of the plaintiff. Wright v. 
Stewart (C. C.) 130 Fed. 90-5. 

W. R. Robertson and A. E. Spencer, for plaintiffs in error. 
J. W. Halliburton (Samuel McReynolds and Hiram W. Currey, 
on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The charge in the pétition is that the de- 
fendants, Stewart and the bank, acting in combination and concert 
with a number of swindlers and confidence men, obtained from the 
plaintiff, Wright, the sum of $5,100, and that it was accomplished by 
means of a pretended foot race, the resuit of which was secretly ar- 
ranged in advance, and by inducing the plaintiff through varions 
false pretenses to place his money temporarily in the possession of 
one Boatright, the leader of the swindlers, who pretended to be acting 
as a stakeholder in the betting, and who promised to return the money 
so soon as it served the temporary purpose of relieving him (Boat- 
right) from a false and simulated embarrassment arising eut of the 
manipulation of the stake money in his hands. 

For some years there existed in Webb City, Mo., an organization 
styled an athletic club, the ostensible purpose of which was the pro- 
motion of athletic sports and pastimes. It was really an organized 
band of swindlers, some of whom masqueraded as wealthy miners, 
and so notorious did they become that they were commonly known 
in the community as the "Buckfoot gang," and their continued opéra- 
tions became an intolérable public scandai. The only branch of their 
opérations with which we are concerned is the fake foot racing, so 
called. Their plan was to entice men of means to Webb City, and 
deprive them of their money by various pretexts and devices in con- 
nection with foot races, the resuit of which was always secretly pre- 
arranged. Complaints and protests from the victims were sometimes 
met by threats, with a show of force. Their opérations covered a 
wide territory, extending from lowa to Texas, and they had a regular 
staff of decoys in the field. The victims were selected with great care, 
and various stories were told to induce them to go to Webb City. 
Their vanity and sympathy were sometimes played upon, and always 
their cupidity and désire for ill-gotten gain. Some of them were 
falsely assured at the outset that they were not expected to hazard 
their own money upon the races, but were told that it would be well 
for them to take along letters of crédit or drafts, to impress the others 
at Webb Cit}^ with their responsibility and financial standing. Some- 
times the scherae outlined to the intended victims was that they assist 
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in doing an a et of jtistice to a foot racer of great merit vvho had been 
unfairly treated in the past, and who intended to match himself with 
one backed by the club, whom he could easily defeat. At other times 
the pretended purpose was to enable Boatright, the chief of the swin- 
dlers and the président of the club, to discipline his co-members, who 
were getting beyond his control, and this was to be accomplished by 
winning their money on a foot race, the resuit of which was pre- 
arranged, and after thus demonstrating that they were at his mercy 
the money should be returned. Sometimes the victim was induced to 
bet upon what he was led to believe was a certain and assured resuit 
of a foot race. In other instances he was to be a stakeholder, and in 
still others, as in the case at bar, he was, upon a promise of a percen- 
tage of the winnings, to handle and bet the money secretly furnished 
him by Boatright, who was to act as stakeholder, and pretended that 
he did not wish it known that he was doing the betting. But, how- 
ever the scheme varied in its détails, the ultimate purpose always in 
view was to beguile the victim to bring money or to arrange that 
drafts be honored by his home bank; to get actual possession of his 
money by some pretext or another when at Webb City, and in doing 
so to place him in such a position that to complain or make trouble 
for them he would hâve to admit his own moral obliquity. They 
seemed to be vaguely aware of the maxim "in pari delicto," and pre- 
pared to use it as a shield of défense. To induce a victim to bring 
letters of crédit or drafts, or to arrange for the honoring of drafts by 
his home bank, it was represented that the advent of a stranger tipon 
the scène, possessed, apparently, of considérable means, was essential 
to the consummation of the scheme. By slow, cautious, and progres- 
sive approach, and with the wiles employed by confidence men, they 
generally succeedcd in securing the trust of the victim, and he vi'as 
induced to go to Webb City with one or more of the decoys. In some 
instances, as in the case at bar, they were met outside of the city by 
Boatright, who would hand the victim several thousand dollars in 
currency to wager upon a race, the resuit of which was alleged to be 
not in doubt. One of the numerous conspirators would then accom- 
pany the victim to the défendant bank to see that the money was safely 
deposited there, and it would be suggested to him that he exhibit to 
the bank officiais, the Stewarts, proof of his own financial resources. 
He would then be conducted or directed across the street to a saloon, 
where the subject of foot racing would be casually mentioned, and 
where he would be introduced to Boatright as though they had met 
for the fîrst time. The members of the band would quickly gather, 
and they would then adjourn to a room above the saloon, represented 
to be the headquarters of the club. A foot race would be arranged, 
the betting would grow fast and furious, and large sums of money 
would apparently be wagered. The victim would bet the money 
which had been given him by Boatright, and the latter would from 
time to time secretly pass him sums taken from the stakes or money 
which had already been wagered, and the victim would in turn wager 
them upon the resuit of the proposed race. Then someone with a 
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quarrelsome and truculen|: manner would daim tliat lie had made a 
bet vvhich had not been recorded, and wonld demand a count of the 
money in the liands of Eoatright in order to prove liis assertion. Boat- 
riglit, who is said to liave been a consummate actor, would appear to 
be in great distress, and in fcar of the vengeance of tlie others should 
they discover that he had abstracted money from the stakes and handed 
it to tlie stranger to be wagered. The victim would then be induced 
by Boatright's pleading to niake drafts upon bis own bank, which 
would be cashcd at the défendant bank, and the money would be 
placed, as he supposed temporarily, in the hands of Boatright, to re- 
lieve the latter from bis embarrassment. When this was done the 
disturbance would cease, and, if there was no chance to secure more 
money from the victim, the betting would be closed, the money would 
be quickly placed in a satchel, and deposited in a place safe from the 
reach of the victim — sometimcs in the défendant bank. The crowd 
would then adjourn to the place where the pretended foot race vi'as 
to be run, and the man who the victim thought would win the race 
would fall down or otherwise fail in his pretended endeavor. It 
would then be daimed that the victim had wagered his money on the 
race, and if he cvinccd a disposition to make trouble revolvers would 
be drawn, and he would be cowed into submission. This was but one 
of the various methods employed to rob the victims of their money. 
The détails of the scheme were frequently changed to suit the exi- 
gencies of the particular case, but the resuit was always the same. 
No stranger ever won anything, and none ever escaped without being 
defrauded. In some cases their money was given up under circum- 
stances almost amounting to duress. We need not further particular- 
ize the facts in Wright's case, except to say that, while protesting that 
he was being robbed and demanding the return of his money, he was 
nevertheless induced to hold one end of the string at the pretended 
foot race. 

Was the connection of the défendants with those practices suffi- 
ciently established by the évidence? There was substantial évidence 
to the foUowing eftect : The Exchange Bank is a corporation organ- 
ized under the laws of Missouri. The capital stock was almost wholly 
owned by James P. Stewart, Joseph C. Stewart, and W. C. Stewart, 
and they composed the board of directors of the corporation. Joseph 
C. Stewart was président and James P. Stewart was cashier. Both 
the président and the cashier knew, and had known for years, of the 
character of the opérations of Boatright and his associâtes. They 
knew that no victim who was decoyed by theni to Webb City ever 
escaped without loss. This was a noterions fact, and it was generally 
recognized in the community in which they lived. They also knew 
that the foot races were mère prêteuses, and were a part of the scheme 
to defraud. The victims who were decoyed to Webb City were in- 
duced to meet the cashier soon after their arrivai. They frequently 
made inqniries as to Jloatright's standing and responsibility, and in 
every instance in which they did so they were informed, in substance, 
that Boatright was a trustworthy man, and that reliance could be 
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placed in wliat he said. This, of course, was false, and was known 
to be so when the recommendation was given. When the victims de- 
posited in tlie bank the money Boatright had given them, and exliib- 
ited their letters of crédit to the cashier, information was given by 
him that money could be obtained on them. In varions instances télé- 
graphie inquiries were made in the name of the bank as to the financial 
standing of the victims, and whether drafts drawn by them would be 
honored. Facilities were furnislied at the bank enabling them to ob- 
tain money, and the ofïîcers knew the purpose for which it was being 
obtained, and that Boatright and his associâtes would soon get it 
from them. The cashier of the bank even prepared drafts and checks 
for the victims to sign, and instead of sending them for collection 
through correspondent banks, which might be by a circuitous route 
that would consume time, they would be sent direct to the bank upon 
which they were drawn, with the resuit that they were generally 
honored and paid before payment could be stopped. In one instance 
the stake money held by the victim, together with some of his own 
money, which he had been induced to place with the stakes as a guar- 
anty of his good faith and responsibility, was handed to the cashier 
for safe-keeping, and when the usual climax arrived, and the victim 
protested that he had not wagered his money, the cashier took the 
side of Boatright and his party in the discussion. A suit upon a draft 
upon which pa^-ment had been stopped was withdrawn by the bank 
after a défense had been interposed asserting the criminal connection 
of the bank and its cashier with the swindling scheme. It was quite 
a common thing for members of Boatright's organization to accom- 
pany the victims on their journeys to the bank to see that they did 
not escape. Some of the disturbances which arose after the fraud 
was discovered occurred in the bank. The bank was the depository 
of the moneys used in the opérations of Boatright and his associâtes. 
In the case at bar Wright informed the cashier of what was going on. 
The cashier told him that he could obtain money on his letter of crédit ; 
also that Boatright was ail right. Ile afterwards prepared the checks 
for Wright's signature, and gave him the money, which was soon 
taken from him. 

Ail of this can lead to but one resuit. It is certain that had it not 
been for the bank with its facilities and the aid and assistance of its 
controlling officers the swindling opérations could not bave been car- 
ried on successfully. The bank was a necessary link in the scheme to 
defraud. Its name, character, and influence were constantly employed 
to give Boatright a false standing with his victims. Its corporate 
instrumentalities were knowingly used in the perpétration of the fraud, 
and in making it difficult, if not impo.«sible, for them to protect them- 
selves after the discovery of the imposition practiced upon them. 
Without the active, affirmative assistance of the bank and its officers 
Boatright and hîs associâtes could not hâve successfully conducted 
their schemes for so many years. The évidence is overwhelming as 
to the active connection of James P. Stewart, the cashier, and we are 
of the opinion that it is also sufficient to uphold the fînding of the 
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Circuit Court against Joseph C. Stewart, the président. There was 
évidence tending to sliow tliat he was at tlie banl< daily ; tliat he knew 
Boatright and his most prominent associâtes, the character of the 
business they were engagea in, and that the checks and drafts of their 
victims were being cashed by the bank for use in the foot-racing trans- 
actions. He knew of litigation that had ensued over the transactions 
and, notwithstanding ail of this, he allowed the bank of which he was 
président to be actively employed in the consummation of the frauds. 
He admitted, in the absence of the cashier, that at one time Boatright 
and his party had accounts in the bank, and that there was an arrange- 
ment by which the bank charged up to those accounts the amounts 
of the defaulted drafts of their victims w' 'ch it had cashed. There 
can be no explanation of this except upon the theory that the bank 
and its officers were aiding and assisting the others in the perpétration 
of their frauds. The admission referred to was distinctly one of com- 
plicity. There was also proof that, even after Boatright and his as- 
sociâtes had ceased having open accounts in the bank, the latter was 
still protected by them from loss upon defaulted drafts. There was 
évidence tending to show thèse facts, and in our opinion it is sufficient. 
In thèse fraudulent opérations the bank was not a mère third party, 
pursuing the lawful ténor of its way and confining itself to its legiti- 
mate business. On the contrary, it was an active participant in the 
scheme, and its aid and assistance were most helpful. While it did not 
decoy the various victims to Webb City, ncvertheless after their ar- 
rivai it assisted in despoiling them. The cashier of the bank had 
charge of one important station in the scheme. As one after another 
of the victims, some of them doubting and hesitating, were convoyed 
to the bank and presented to him, he did his part by falsely vouching 
for the character of Boatright, and so purposely and designedly en- 
couraged them to proceed. Thereafter the bank, through its man- 
aging officers, took advantage of the physical and mental condition of 
the victims, at times of distress and alarm, which its cashier had ma- 
terially assisted in creating, and employed its corporate facilities in 
such a way that their money was transferred from their distant homes 
to Webb City witli the knowledge that it would surely be taken from 
them. No other agency than a bank could hâve fulfilled this part 
in the scheme ; it was peculiarly suited to the task. The respect with 
which a bank and its officers are generally regarded and the confidence 
reposed in them by the public were utilized in a cunning and effectuai 
way. With full knowledge of the methods of the other conspirators 
and their designs, born of past expérience and participation, the 
managing and controlling authority of the bank assisted in the ac- 
complishment. Had the cashier told the truth regarding the char- 
acter of Boatright ; had he informed the inquiring victims of the plan 
that was afoot against them ; had he refused to draw the checks and 
drafts and to cash them ; had the président and cashier of the bank de- 
cîined to allow it to be employed as an agency in obtaining information 
as to the financial worth of the victims and in bringing the money 
within the reach of the other conspirators to be stolen — the scheme 
woukl hâve been shorn of most of its potency. 
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In défense of the bank and its officers it is said: 

"If one sees anotlier about to fall jnto a pit, ordinary Imniaiiity would 
Jnduce hini to cry out and warii hiia of tlie danser. But the dnty is of tliat 
imperfect kind, of whicU conscience is tlie only sanction." Brannoclî v. 
Bouldin, 4 Ired. 61. 

That is true, but it does not apply to him who assists in preparing- 
the pathway to the pit, and speeds the' victim on his way. We would 
seem to lack perception of tlie true nature of things v/ere we to be 
deceived or blinded by the screen of pretense which the conspirators 
raised to mask their opérations. Courts should be as astute to dis- 
cover and discern the truth as tlie guihy are to conceal it. 

In the considération of this case the court was not confined to 
what was said and done to Wright. The charge in the pétition is 
one of conspiracy between the défendants and Boatright and his more 
active associâtes, and for proof of such a cliarge resort was properly 
had to other cases of a similar character in which concert of action 
appeared. The going of Wright to Webb City and his departure 
was but an épisode in a long chapter, and it is not to be expected 
that in his expériences alone will be found ail of the proof of the com- 
plicity of the bank and its officers. 

There is no dilîîculty in the légal aspect of the case, so far as the bank 
is concerned. A weaith of ancient précèdent may be found in the 
common law declaring an almost complète immunity of corporations 
from liability for the torts of their officers and agents, and its influence 
may also be discerned in some of the earlier décisions of this country. 
The rationale of the doctrine was that such intangible and impersonal 
beings, existing only in contemplation of law, and without intelligence 
and corporeal form, could be guilty of no wrong that implied an evil 
intent or malicious motive. But ail this bas been discarded for more 
than a half a century, and the rule now prevailing is that in respect 
of liability for the tortious acts of its controlling officers and agents 
there is no substantial différence between a corporation and a naturel 
person, even in cases in which fraud or malicious intent in fact must be 
proved. While a corporation bas no brain to contrive, no tongue to de- 
ceive, and no hands with which to strike, it employs in its service the 
brains and tongues and hands of others; and as it can only operate 
through natural persons, there is, as there logically should be, a corréla- 
tive responsibility for the acts of those persons in the course of the 
corporate business and of their employment, and for any malicious 
and evil intent with which such acts are attended. 

A few of the multitude of authorities will be sufficient to illustrate 
the wide range of the modem doctrine. Corporations hâve been held 
liable in thèse cases by attributing to them the conduct of their officers 
and agents : Assault and battery with a deadly weapon by a railroad 
Company (Raiiway v. Harris, 122 U. S. 597, 1 Sup. Ct. 1286, 30 I.. 
Ed. 1146) ; libel by a railroad company (Railroad v. Quigley, 21 
How. 202, 16 L. Ed. 73) ; fraud and deceit, assault and battery, ma- 
licious prosecution, nuisance, and libel (National Bank v. Graham, 
100 U. S. 699, 702, 25 L. Ed. 750) ; fraud by a municipal corporation 
in reports of distilled spirits to revenue collector (Sait Lake City v. 
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Hollister, 118 U. S. 256, 6 Sup. Ct 1055, 30 L,. Ed. 176) ; fraud and 
deceit by a manufacturing conipany (Butler v. Watkins, 13 Wall. 
457, 463, 20 L,. Ed. G29) ; maintenance of a nuisance (Railroad v. 
Baptist Church, 108 U. S. 317, 2 Sup. Ct. 719, 27 L. Ed. 739) ; assault 
and battery by an express company (Southern Ex. Co. v. Platten, 36 
C. C. A. 46, 93 Fed. 936) ; maycious prosecution by a manufacturing 
company (Copley v. Sewing Machine Co., 2 Woods, 494, Fed. Cas. 
No. 3213) ; boycotting by a corporation of vvhich the members were 
mercantile firms (Hartnett v. Plumber's Supply Assn., 169 Mass. 
229, 47 N. E. 1002, 38 L. R. A. 194) ; malicious prosecution by a 
savings bank (Reed v. Home Savings Bank, 130 Mass. 443, 39 Am. 
Rep. 468) ; false représentations as to corporate stock by a manu- 
facturing company (Dorsey Machine Co. v. McCaffre\% 139 Ind. 
545, 38 N. E. 208, 47 Am. St. Rep. 290) ; false imprisônment by a 
national bank (Wachsmuth v. Nat. Bank, 96 Mich. 426, 56 N. W. 9, 
21 L,. R. A. 278) ; conspiracy between a bank through its président 
and a merchant to defraud those of whom latter purchased goods 
(Johnston Fife Hat Co. v. National Bank, 4 Oid. 17, 44 Pac. 192). 
It is also well settled that a corporation cannot escape liability upon 
a plea that the tortious acts were ultra vires. Railroad v. Ouiglev, 21 
How. 202, 16 L. Ed. 73 ; Merchants' Bank v. State BanC 10 Wall. 
604, 645, 19 L. Ed. 1008; County of Calhoun v. Emigrant Company, 
93 U. S. 124, 130; 23 L. Ed. 826; National Bank v. Graham. 100 U. 
S. 699, 703, 25 E. Ed. 750; Sait Lake City v. Hollister, 118 U. S. 
256, 6 Sup. Ct. 1055, 30 L. Ed. 176; Railway v. Harris, 122 U. S. 
597, 7 Sup. Ct. 1286, 30 L. Ed. 146; Railway Co. v. Howard, 178 
U. S. 153, 160, 20 Sup. Ct. 880, 44 L. Ed. 1015 ; Alexander v. Relfe, 
74 Mo. 517; Zinc Carbonate Company v. First National Bank, 103 
Wis. 125, 79 N. W. 229, 74 Am. St. Rep. 845. 

But it is said that Wright should be denied relief because of the 
maxim "In pari delicto potior ' est conditio defendentis." It was an 
essential part of the scheme to defraud that the victim should be led 
on by degrees to place himself in such a position that he would be 
prevented from having recourse to the courts. And this défense, so 
contrived in advance, is now produced for récognition, and it is said 
that, the plaintiff being equally culpable with the conspirators, a 
court of justice should therefore leave him where it finds him. It 
must be admitted that when Wright left his home for Webb City he 
thought he was going to participate in an unlawful scheme to defraud 
others. But, after ail, it amounted to nothing more than a mère belief 
on his part. That he was betting upon a foot race at Webb City was 
but a figment of his imagination. In reality there was no betting 
and no foot race, and it was not intended that there should be. It was 
ail a pretense and a sham. He was merely a puppet, who was acting 
the will of the conspirators to his own undoing. The real design 
behind the scènes was one in which Wright did not participate except 
as the victim. If he was particeps criminis, it was to an offense 
against himself. Boatright and his associâtes sought Wright in his 
home, awakened in him a désire for wrongful gain that might other- 
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wise hâve remained dormant, inspired in his mind an unfounded idea 
that he was goiiig to secure it, and then by fraud and false pretenses 
deprived him of his nioney. We are unable to apiree with counscl 
that the victim was in e(|ual vvrong with tliosc wlio desix)iled him 
merely Ijecause, at thcir instance, and as a resnh of tîieir wiles, he 
entertained a purpcse which it was never intended he should con- 
summate. To hold otherwise would be to accord too much weight 
to tlie unsubstantia!, and to enable those whose active occupation was 
swindHng to successfuhy avail themselves of the false position in 
which, as part of their predeterinined scheme, they succecdcd in pla- 
cing others they intended to defraud. Courts of justice should not 
thus reward criminal ingenuity. This is not a case in which, two 
persons having copspired to rob an innocent third, one of the two 
robs the other. The pretended miners, who were members of the 
counterfeit athletic club, and against whose wealth Boatright falsely 
assumed to direct his designs, were in fact his criminal accomplices. 
They were confidence men, not miners. They, as well as the de- 
fendants, plaved their part in the scheme to defraud, the whole ma- 
chinery of which was employed, not against themselves, but against 
their victim. 

We are also of the opinion that, viewing the conduct of Wright in 
its most reprehf'nsible li<?ht. nevertheless the interest and we'f'-re of 
the public would be better subserved by causing the loss to fall upon 
those who aided and assisted in criminal practices followed as an occu- 
pation than by the punishment of the individual victim. It would be 
doubtful wisdom to extend encouragement to organizations of con- 
fidence men, who prey upon the public, by allowing them the use of 
the rule "in pari dclicto" as a shield of défense, when a part of the 
scheme they employ is to place those they seek and then defraud in 
the position they rely on. 

Thèse conclusions are abundantly supported by authority. The rule 
which déclares that when parties are in equal wrong the position of 
the défendant is the better, and that the courts will not allow their 
machinery to be used for the relief of one who bas been defrauded 
in a corrupt or illégal transaction in which he participated, is based 
not upon statutory provisions, but upon gênerai principles of public 
oolicy. It is therefore not for the sake of the défendant that the rule 
is enforced, but to promote the gênerai good. And when the objec- 
tion is urged by the défendant, or is suggested by the court of its own 
motion, two questions présent themselves for considération: Were 
the parties in equal wrong, or was there such fraud, deceit, oppres- 
sion, or inequality as challenges the attention of a court ôf justice? 
If they appear to be in equal wrong, will nevertheless a wise regard 
for the gênerai vvelfare be better subserved by the punishment of the 
défendant than by déniai of relief to the complaining party? In 1 
Story, Eq. Jur. § 300, it is said : 

"And indeed in cases where both parties are in delic-to, conciirrins in an 
illégal act, it does not alvvays follnw that they stand in pari delicto. for 
there may be, and often are, very différent degrees in their guilt. One party 
may act under circumstanees of oppression, haudship, undue influence, or 
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great Inequality of condition or âge, so that his guilt niay be far less in 
degree than tliat of liis asi3oc:iate in tlie offense. And, besides, there may 
1)9 on the part of tlie court itself a uecessity of supimrting the public in- 
tevests or public policy iu many cases, bowever repveUensible tbe acts of 
tlie parties may be." 

The sarne doctrine is recognized by Pomeroy: 

"Even wlien tbe contraeting parties are in ])ari delicto, the courts may 
interfère from motives of public policy. 'Wbenever public policy is con- 
sidered as advanced by allowing either party to sue for relief agaiust tbe 
transaction, tben relief is giveu to bim.' " 2 Pomeroy Eq. Jur. § 041. 

In Reynell v. Sprye, 1 De G. M. & G. 660, 679, it was said : 

"But where tbe parties to a contraet against public policy, or illégal, are 
not in pari delicto (and tbey are not always so), and wbere iniblic policy 
is considered as advanced by allowing eltber, or, at least, the more excus- 
able of the two, to sue for relief agaiust the transaction, relief is giveu to 
bim, as we knovv from varions authorities, of whicb Osborce v. AVilliams, 
18 Ves. 3T9, is one." 

In Osborne v. Williams, 18 Ves. 379, there was an illégal contraet 
between a father and son, by which the former obtained from the lat- 
ter moneys paid him for public services. Sir William Grant, master of 
the rolls said: 

"Courts both of law and equity bave held that two parties may concur 
in an illégal act witbout being deemed to be in ail respects in pari delicto. 
I consider this agreement as substantially the mère act of the father. Ile 
put up to sale a situation, which the young man would naturally be de- 
fiirous of obtaining, and could obtain only upon the tenus prescribed by his 
father." 

To the same eiïect are Atkinson v. Denby, 6 H. & N. 778, 30 L. 
J. Ex. 361; Smith v. Cufif, 6 M. & Sel. 160; Morris v. M'Cullock, 
(2d Ed.) Amb. 432. In the note to this case others are cited in which 
relief was granted on ground of public policy though parties were 
in pari delicto. See, also, Goldsmith v. Bruning, 1 Eq. Ca. Ab. 89. 

The précise questions now before us were presented upon similar 
facts to the Suprême Courts of Missouri and Arkansas. Hobbs v. 
Boatright, et al. (Mo. Sup.) 93 S. W. 934, and Lockman v. Cobb 
(Ark.) 91 S. W. 546. In the Hobbs Case the Missouri court affirmed 
a judgment against the Exchange Bank and Stewart, its cashier, upon 
évidence which is said by that court to be substantially the same as in 
the case now before uS. Hobbs was one of the numerous victims of 
Boatright and his co-conspirators. Referring to the gênerai rule, that 
court said that it "should not be applied in a case in which to with- 
hold relief would to a greater extent ofïend public morals." And it put 
this question and answered it against the défendants: 

"Will we promote good morals to say to this gang and their friends 
and abettors, you bave so debauched and degraded your victim that the 
law will not touch him or hear bis complaiut ; tberefore you may go f ree, 
keep what you took from bim, and look out for another victim?" 

In the Arkansas case Cobb was defrauded by some of Boatright's 
active assistants, who seem to hâve engaged for the time being in 
business on tlieir ovvn account. The methods employed were like 
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those in the case at bar, and the same défense was urged against 
recovery. The Suprême Court of that state said: 

"In wliat wroug or crime were tbo plaintiff and defetulaiits in j^avi de- 
licto'' If any, it was a conspiracy by the défendants to defraud tlic plain- 
tiff and to steal liis money ; to obtain by deceit and falsehood the nioney of 
plaintiff by inducing him to believe that a foot race was to be run, and 
that they were actually wagering their rnoney, one against tlie other, upon 
it; and to induce him to believe he was betting upon a foot race. He did not 
participate in tliis conspiracy, and could iiot possibly bave done so. * * * 
By fraud and deceit they caused him to make a pretended wager, and 
robbed him of bis money, jwetending that he had lost it. He might hâve 
intended to wager it he had the op))ortunity, but intention without any 
aet to carry it into effect does not coustitute a crime or a wroug, and he 
was not iu pari delicto witli the défendants." 

In Hinsdill v. Wiiite, 34 Vt. 558, the défendant falsely and fraudu- 
lently represented to plaintifï that he had certain évidence that her 
son had burglarized his house, and by means thereof he induced her 
to pay liim money for his agreement not to prosecute. Upon learn- 
ing of the fraud, she sued to recover the money. The conrt said: 

"The considération and object of the contract and payuient of the money 
were in contravention of law. and to this extent the parties were in 
equal fault; but the plaintiff was induced to enter into it and to pay the 
money by the false and fraudulent rei)reseutations of the défendant. In 
such case are the parties to be regarded as in jiari delicto, so that the law 
will regard them as equally reprebeusible, and refuse to interfère?" 

It was held: 

"That when one lias by fraudulent means induced anothor to pav him 
money, he canuot shield himself from jiaying it back by saying that both 
parties had an illégal end in yiew in the transaction." 

That courts will take notice of the différent degrees of culpability 
and act accordingly was recognized in Ilarrington v. Grant, 54 Vt. 
236. 

In Smith V. Bladiley, 188 Pa. 550, 41 Atl. 619, 68 Am. St. Rep. 
887, a physician who attended a girl during an illness represented 
to her father and a neighlxjr who had a son that the illness was due 
to a criminal opération; that a humane Society, having learned of it, 
was about to institute a prosecution against the members of both 
familles ; tliat he could hush the matter up if they would give him 
$3,000 to hand to the agent of the society. After repeated urging, 
they gave him the money. Some years afterwards it was learned 
that ail of his représentations were false, and that he had pocketed 
the money. Suit was brought for its recovery. The contention now 
urged upon us found favor with the trial court. It said: 

"They [the plaintiffs] cannot be heard to say that he comniitted a fraud 
upon them by failing to consummate an arrangement which was in it.self a 
fraud upon the administration of justice. The plaintiffis are the parties, 
who, to maintain their action, are compelled to uncover and invoke the aid 
of the corrupt agreement. This being the case, they cannot profit by it, 
either directly, as the toundatioa of an action, or by using it to toll the 
statute." 
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But the Suprême Court of Fennsylvaiiia said : 

"It is arjrucd liiat. eveu i( no criiuo was nctually comiiiitted by plain- 
tiffs, yet tlicre was an inteut to commit oue wboii tlioy pnid the moiiey to 
Blaeliley, and henee, even if their agent defrauded tliem, they cannot re- 
eover It baek. As we liave noticed, tlie intended crime was an impossible 
one. Wlien eonduf^t susceptible of two constructions is proven, tbe inteut 
often détermines its criminality; but an inteut not carried ont by au aet, 
or whicb is impossible of exécution by au aet, is not punisliable. Tbe law 
takes no cognizauce of an inteut existinir only in tlie u:lud. uor does it im- 
pose, as a penalty for sucb latent, iumuiuity to Iiim wbo bas pluudered 
oue guilty of It." 

In Gorringe v. Read, 23 Utah, 120, 03 Pac. 902, 90 Am. St. Rep. 
C92, the court set aside a conveyance executed by a woman to prevent 
the prosecution of her husband as for a felony. He had stolen prop- 
erty of small value, and it was falsely represcnted to her that he had 
committed a penitentiary offense. It was said : 

"It is no doubt true, as a gênerai proi)osition, tbat a court of equity, act- 
ing on the maxim, 'In pari delicto potior est couditio defeu.deutis et pos- 
sidentis,' will not interpose to aid parties wbo are conceriuut in unlawful 
transactions or agroements; but wbere irablic ])o!icy requires relief to be 
given, and wben tbe parties, tliougli in delicto, are not in pari delicto — a* 
when at tbe timo of the transaction tbe complalnant was under uudue in- 
fluence, liardshi]), o])pression, or great inequality of condition or âge existed, 
and acted involuntarily — the maxim does not apply." 

In re Arnold (D. C.) 133 Fcd. 789. In this case the bankrupts, 
by representing- that they were engaged in conducting a racing stable, 
betting on races, etc., tliat they had exceptional facihties for making 
money by this means, and tliat tlieir protits enabled' them to pay large 
returns, securcd from the public deposits of large sums of money to 
be used in their business. Aniong the depositors was the claimant. 
Ilis claim was objectée! to on the ground diat the business of the bank- 
rupts was illégal, and he knew it. It was found, however, that many 
of the most material représentations which induced the deposits were 
entirely false; that the racing was but an incidental feature of their 
scheme, and that they were really paying the pretended dividends out 
of the moneys deposited, and not out of profits made. It was con- 
tended that the bankrupts and the claimant were engaged in a gam- 
bling venture, and were in pari delicto. Judge Adams, now of this 
court, held that this view was altogcther too superficial. Fie applied 
the doctrine announced by the Suprême Court of Vermont in Flins- 
diU V. White, supra, and allowed the claim. 

In Catts V. Phalen, 2 FIow. (U. S.) 376, 11 L. Ed. 306, the de- 
fendant was employed to draw numbers from a lottery wheel. He 
secretly employed an outsider to purchase a lottery ticket for him, 
and when the drawing came ofï he concealed in the cuff of his coat 
a false ticket, with numbers corresponding to those on the ticket pur- 
chased, and then, slipping it to his fingers, he pretended to hâve drawn 
it from the wheel. He received a prize of $12,500. Upon discovery 
of the fraud an action was brought to recovcr the money. The case 
was considered upon the assumption that a législative aet had de- 
clared the lottery business to be illégal, and that défense was asserted. 



STEWART V. WRIGHT. 333 

The Suprême Court held, however, that the money was paid to and 
received l3y the défendant on a false assertion of the fact that he had 
a ticket which was entitled to a prize ; that the contract which the law 
raised hetwecn the parties was not founded on the drawing of the 
lottery, but on the obligation to refund the money, which had been 
received by falschood and fraud, and by the assertion of a drawing 
which never took place. The court said tliat to state is to décide 
such a case, and it was held that the plaintiffs could rccovcr. Many 
othcr authorities may be found in the opinion of the learned district 
judge before whom this case was tried. 130 Fed. 90ô. 

The clear distinction between the relation of Wright, upon the one 
hand, and that of Boatright and his associâtes, upon the other, to the 
fraudulent transactions by which the former was deprived of his 
money is further illustrated by the aspect in which such transactions 
hâve been regarded by many of the courts. In accordance with their 
décisions, Boatright and his associâtes could hâve been charged with 
and convicted of the crime of larceny. It would seem anomalous if 
Wright were held to be particeps criminis to a larceny of his own 
money, and eciually so if he were held to be in pari delicto with those 
who stole it. Conduct similar to that under considération has been 
held to constitute larceny, even though the fraud or prêteuse prac- 
ticed on the victim, and by wdiich he was despoiled of his money, 
assumed the simulated form of a violation of the law, in Vk'hich he 
participated. State v. Skilbrick, 2o Wash. 555, 66 Pac. 53, 87 Am. 
St. Rep. 784; Doss v. People, 158 111. 660, 41 N. E. 1093, 49 Am. St. 
Rep. 180 ; Crum v. State, 148 Ind. 401, 47 N. E. 833 : Johnson v. State 
(Ark.) 88 S. W. 905; Toomis v. People, 67 N. V. 322. 23 Am. Rep. 
123; People v, Shaw, 57 Mich. 403, 24 N. W. 121, 58 Am. Rep. 372; 
People V. Shaughnessv. 110 Cal. 598, 43 Pac. 2: Peo])!e v. De Graaf, 
127 Cal. 676, 6(i Pac. 429 ; Defrese v. State, 50 Tenn. 53, 8 Am. Rep. 
1 ; Hall V. State, 65 Tenn. 522. 

It is also contended that a recovery by Wright is prechujed by the 
maxim "ex dolo malo non oritur actio." This contention is in part 
answered by the authorities already reviewed, and by what we bave 
said concerniug the character of the transaction and Wrigiit's con- 
nection with it. We are of the opinion that the maxim has no per- 
tinency to a case like that before us. Its meaning is that a court will 
not lend its aid to one who founds his action upon an immoral or 
illégal act, and the test of its applicability is whether the plaintiff can 
make out his case otherwise than through the médium and by the aid 
of such an act, to which he himself was a party. Must he hâve the 
aid of the illégal transaction in order to recover? Has he founded 
his action upon it? Is he seeking to recover the avails or the results 
thereof ? 

Sir George Jessel thus expressed the doctrine in Svkes v. Beadon, 
L. R. 11 Ch. Div. 170, 197: 

"I think that the prineiple is clear that you oannot directly euforce an il- 
légal contriK't, autl .vou caniiot ask the court to awisist you in carryiug it 
out. ïou canuot enforce it hidiroctly; that is, hy claiiuing damages or 
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compensation for the breach of it, or contribution from tlie persons making 
the profits realized from it." 

It seems to us quite obvions that this doctrine does not touch the 
case at bar. This action was not brought to enforce a corrupt or 
illégal contract, or to secure any of the fruits thereof. Wright does 
not so fou;id the action. He does not ask the court to recognize the 
propriety of his transaction, or to award him any portion of the 
plunder. He proceeds, not in affirmance or reliance, but wholly by 
vvay of répudiation, and seeks merely a restoration of that which was 
illegally taken from him by fraud and false pretense. The rule which 
Controls cases like the one at bar is the rule of the lottery ticket case 
(Catts V. Phalen, supra). It was also expressed bv the Suprême 
Court in National Bank & Loan Co. v. Pétrie, 189 U. S. 423, 2-3 Sup. 
Ct. 512, 47 L. Ed. 879, where, omitting the citations, it was said: 

"The question then is, leaving on one siCe the averment just quoted from 
the answer, and assuming that the parties were attempting a transaction 
forbicMen by the law, whether the nature of the atteuipt preveuts one of 
them from vvithdrawing from the bargain on the ground of preliminary 
fraad. If the withdrawal were on the ground of repentance alone, tlie law 
might, or might not, leave the parties where It found tliem. But a person 
does not become an outlaw and lose ail rights by dolng an illégal act. The 
right not to be led by fraud to change one's situation is anterior to and 
independent of the contract. The fraud is a tort. Its usual conséquence 
is that as between the parties the one who is defrauded bas a right, if 
possible, to be restored to his former position. That right is not taken away 
because the conséquence of its exercise will be the undoing of a forbidden 
deed. That is a conséquence to which the law can hâve no objection, and 
the frandulent party, who otherwise might hâve been allowed to disclaini 
any différent obligation from that with which the other had been content, has 
lost his right to object because he has brought about the other's consent 
by wrong." 

The court further observed: "Cases where the action is on the 
illégal contract do not apply." The transaction referred to in this 
case appears to hâve been completed, and not one in which one of the 
parties halted and repented during its progress. When attention is 
directed to the character of the cases in the Suprême Court which 
are relied upon to support the défense ex dolo malo, their inapplica- 
bility we think becomes apparent. In almost every instance the il- 
légal bargain was the vehicle in which the plaintiff desired the 
court to move him to judgment. He founded his action upon it, and 
either directly or indirectly sought its enforcement. It is this that 
the Suprême Court holds cannot be done. Thèse are the cases: 

Hall v. Coppell, 7 Wall. 542, 19 L. Ed. 244. The action was for 
damages for the breach of a contract by which plaintifï, a British con- 
sul at New Orléans, agreed to protect from seizure and confiscation 
certain cotton then within the lines of the confederate forces, in con- 
sidération of a part of the profits when the cotton was sold. The 
plaintifï issued certificates falsely certifying the cotton was "the prop- 
erty of a British subject." The action was founded upon the con- 
tract, the parties to which "intended to delude and defraud the United 
States." 
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In Oscanyan v. Arms Co., 103 U. S. 261, 2G t,. Ed. 539, there was 
a corrupt contract between the consul gênerai of the Ottoman gov- 
«rnment at the port of New York, and an American company which 
manufactured arms that in considération of an agreed commission 
the former should use his influence with a trusted agent of his gov- 
ernment sent over to purchase arms to induce him to make the pur- 
chases of the company. The action was upon the contract to recover 
the commission. 

In Irwin v. Williar, 110 U. S. 499, 4 Sup. Ct. IGO, 28 L. Ed. 225, it 
was held that a broker who knowingly brings parties together for the 
purpose of wagering or gambling cannot recover for services or for 
losses incurred by himself. 

In Embrey v. Jemison, 131 U. S. 336, 9 Sup. Ct. 776, 33 L. Ed. 
172, the same rule was applied to a case in which such losses were the 
considération of promissory notes. 

In Central Transp. Co. v. Pullman's Car Co., 139 U. S. 24, 11 Sup. 
Ct. 478, 35 L. Ed. 55, the plaintifif, a quasi public corporation, sued 
to recover on a lease by which, without authority of law, it stripped 
itself of property, stipulated against the performance by it of its 
public duties, and abdicated its corporate functions. The action was 
in covenant on the instrument by which this was donc. 

Pullman's Palace Car Co. v. Central Transp. Co., 171 U. S. 138, 
18 Sup. Ct. 808, 43 L. Ed. 108, exhibits another phase of the con- 
troversy involved in the case last cited. In this case the lessor was 
allowed to recover from the lessee the value of the property delivered 
under the void lease, upon the principle that the right to a recovery 
of property transferred under an illégal contract is founded upon an 
implied promise to return or make compensation for it. The recovery 
was permitted, because it rested upon a disaffirmance instead of 
upon a reliance on the contract. 

McMullen v. Hoffman, 174 U. S. 639, 19 Sup. Ct. 839, 43 L. Ed. 
1117, was a suit by one of the parties to an illégal contract founded 
în fraud, and its object was the recovery of profits, to which com- 
plainant claimed to be entitled under the contract. The character of 
this case is clearly illustrated by the language of the court: 

"In the case bel'ore us the cause of action groAvs dircctly ont of the il- 
légal contract, and if the court distributes tlie profits it enforces the con- 
tract which is Illégal." 

In Manhattan Medicine Co. v. Wood, 108 U. S. 218, 2 Sup. Ct. 
436, 27 ly. Ed. 706, there was a bill in equity to restrain défendants 
from using an alleged trade-mark and for an accounting of profits. 
The doctrine of the case was concisely stated as follows: 

"A court of equity will extend no aid to sustain a claiiH to a trade-marlî 
of an article which is put forth with a niisrepresentation to the public as 
to the manufacturer of the article, and as to the place where it is manu- 
factured, both of which particulars were originally circumstances to guide 
the purchaser of the medicine." 

In other words, complainant sought a court of equity to affirma- 
tively perpetuate and enforce a fraud. 
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In Thomas v. City oi Richmond, 13 Wall. 349, 20 L- Ed. 453, a. 
city, without authority of law and against express statutory prohibi- 
tion, issued bills to eirciilate as eurrency. It was held that an action 
would net lie on the bills or for money had and received. This doc- 
trine is afïected by considérations of public policy in respect of cor- 
porations and their ])owers. 

In Harriman v. Northern Sectirities Co.. 197 U. S. 344, 25 Sup. 
Ct. 493, 49 L. Ed. 739, the rn!e in pari deliclo was applied, not tlie 
rule ex dolo nialo, and it was noted that the parties niay not be in 
equal wrong when there bas bccn fraud or opjiression on the part of 
the défendant. 

Some olher matters are prcscnted by counsel but we find nothing 
in them sufticient to distnrb the conclusion reached. 

The judgnient of the Circuit Court is affirmed. 

SANBORN, Circuit Judge (dissenting). The plaintifï agreed with 
Boatright that for 20 per cent, of their winnings he would wager 
Boatright's money on a fake foot race, which Boatright agreed to 
make certain to resuit in their favor, so that they could thereby de- 
fraud the miners who bet against them ont of their money. The 
plaintitï wagered large sums of raoney which he knevv Boatright 
fraudulently furnished to him from the stakes and some of bis own 
money in the performance of this corrupt agreement. Boatright 
broke his contract, and fixed the race against him. The plaintif? made 
and performed his part of his illégal contract to defraud others. He 
participated in the betting for this purpose. His intent and his acts 
were no less criminal and fatal to his case because they proved abor- 
tive. Rex v. De Berranger, 3 M. & S. 72, 

The resuit of the opinion of the majority is that the plaintiff may 
recover because the gambling. was fraudulent, because while the 
plaintitï was performing his agreement to cheat others by the fraud- 
ulent deyice of inducing them to bet upon the fake foot race they 
were engaged in a like endeavor to defraud him by the same de- 
vice ; an endeavor in which they succeeded vidiile he failed. It is 
that one who is defrauded in gaming while he is engaged in an 
endeavor to defraud others thereby may recover the losses he sustains. 
The argument is that the plaintitï was induced by fraud to make 
his corrupt agreement, and to perform his part of it by betting upon 
a fraudulent race, and that he was not gaming because the resuit 
was certain. But the same argument holds good in every case of 
foui play, because in every such case the losing gambler is induced to 
bet upon a sure thing by the fraudulent représentation that the 
play will be fair. If this argument be sound, and if the conclu- 
sion in this case illustrâtes the true rule, every gambler may re- 
cover in the courts the losses he sustains upon fixed races, marked 
cards, or foui plays upon the ground that in such cases there is no 
uncertainty in the resuit, while in cases in which the races and plays 
are fair he is remediless ; and henceforth the courts must, as Judge 
Sherwood said in Kitchen v. Grèenabaum, 61 Mo. 115, "sit as the 
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arbiters of the gaming- table and tlie umpires of tlie prize ring," for 
they must hcar the évidence nijon and (letcrniine the issnc in every 
losing gambler's case, whcther the race or play was foui or fair. and 
g'ive judgment for or against him accordirigl}'. A rnle and practice 
of this nature runs counter to my views of tlie law, to thosc of more 
eminent judges who hâve prccedcd me, and to th.c established rule that 
no cause of action lies for fraud which induces, or damage which 
resnlts from, a contract or transaction which involves the moral tur- 
pitude of the plaintiff, or his vi'ilation of a gênerai law of p:i1)lic ]X)ncv. 
In rSabcock v. Thorn]xson, 20 i^dass. 4-16, ! lii, 1.") Am. Dec. 2-]-^, this 
very question was considered and determined l.iy the Suprême Court of 
Massachusetts. The plaintiff brought an action to recover from the 
défendant money lost in gaming by foui play. The court said, by the 
mouth of Chief Justice î^arker : 

"Ilere is a case of S'Uiiiiis iiecoiniiiinied witli eUcatinK. Clfni'ly, if tlie 
Kamlus had been fair, the law woulil give iio l'omcdy. Tlie oiily <|n('Ktion 
then is, whetlier tlie frand wlH altor tlie casp. We tliliik it will not. 
If a iiian thus voUnit.irily puts himself in a condition to be eheatod, throiiirh 
his illégal act he clieats the governniont. and the otber person fheats hiiii, 
and they must bo loft to settle tlie atfair between themselvcs." 

In Abbe v. Marr, 14 Cal. 310, 312, the exact case before us was 
presented to the Suprême Court of California, which was then com- 
posed of Chief Justice Field, afterwards Mr. Justice Field of the 
Suprême Court, and Judges Baldwin and Cope. The members of a 
gang of swindlers, by false représentations and promises that they 
had arranged to fix a horse race so that the plaintiffs' horse would 
surely win, induced them to bet their horses, cows, wood, and money 
on this race, and then they so fixed the race that the plaintiffs lost. 
They brought an action directly against the members of the gang- 
to recover back their property. The court said : 

"No court of justice eau liston to sueh a case. When tbo plaintiff as- 
serts Iiis own turpitude in this way lie sends liis ease ont of court. If 
in attempting. by way of reprisai or otherwise, to swindle another be be- 
comes the victim of his own arts, it may become a question in inorals or in 
lionor wliieb party is more culiiable. Courts of law enttîrtain no discus- 
sion on tlie subject. but teianinate the eontroversy by sliutting tlioir doors 
in tbe face of the intruder." 

In Scott V. Brown & Co., T. T. R. (N. S. 1892) 783, the purchas- 
ers of shares of stock brought an action against their brokers to re- 
cover moneys they had paid for the shares, on the ground that the 
brokers had sold their own shares to them instead of buying shares 
for them in the market, and upon the trial the fact crept out that the 
plaintiffs had agreed that the brokers should buy the .shares on the 
market at a premium to start the corporation and induce the pub- 
lic to buy at a high rate. The Court of Appeals held that the plain- 
tiffs could not recover on account of the fraud which the brokers had 
committcd upon the plaintiffs because the plaintiffs themselves had 
authorized the purchases for the purpose of cheating the public, 
and it qtiotes the déclaration of Chief Justice Cockburn in Begbie 
V. Phosphate Sewage Ce, h- R. 10 Q. B. 491, 499, that "the plaintiff 
147 F.— 22 
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cannot recover back the money, on the well-established principle that 
money paid in futherance of a fraud or other unlawful purpose can- 
not be recovered back." The plaintiff paid his money hère in further- 
ance of the frand which he had agreed to perpetrate on the miners 
at Webb City, foF the unlawful purpose of cheating them at gaming. 

In Robeson v. French, 53 Mass. 24, 25, 45 Am. Dec. 236, the plain- 
tiff brought an action to recover damages for fraud in a horse trade 
which was made on Sunday. The court denied a recovery, and said, 
after citing the statute which prohibited trading on that day: "In 
ail such cases it is a well-established principle that a court will not 
lend its aid to a party who founds his action on an illégal transaction." 

In Gregg v. Wyman, 58 Mass. 322, 325, an action for damages 
for the abuse of a horse let for driving for pleasure on Sunday failed 
upon the same ground. 

In Myers v. Meinrath, 101 Mass. 366, 370, 3 Am. Rep. 368, the 
plaintiff sold and delivered to the défendant a chatte! in exchange 
for another on Sunday. He subsequently returned the chattel he had 
received, and then brought an action of tort for the conversion of the 
chattel which the défendant had retained. The court said that the plain- 
tiff contended that he was entitled to recover because his rights did 
not dépend at al! upon the illégal transaction, and it answered: 

"But tbe illegalit,v lies directly in tlie course of events wliich plaoed 
the property in the hands of the défendant, and made it nece.ssary for the 
plaintiff to resort to this suit to regain it. It is inseparably connected 
wlth the origin of the cause of action, and it Is immaterial which party 
discloses it to the court. Gregg v. AVynuin, 4 Cush. (Mass.) 322; Ihiffy 
V. Goruian, 10 Cush. (Mass.) 45. The ends of justice are foilnd to be best 
secured by permltting it to be thus administered upon one of two offend- 
ing parties at the instigation of the other," and a recover.v was denied. 

In Haynes v. Rudd, 102 N. Y. 372, 376, 7 N. E. 287, 55 Am. Rep. 
815, the maker of a note brought an action against the payée to re- 
cover from him the amoimt which the maker had been obliged to 
pay to a bona fide holder of the note, which the défendant had induced 
him by threats and the inspiration of fear to make to compound a 
felony. The court refused to permit a recovery and said: 

"While fraud, duress, and undue influence employed in tirocvu'ing a con- 
tract for the payment of money may vltiate aud destroy the obligation cre- 
ated, and render it of no effect, and the party who lias been compelled to 
pay money on account thereof may niaintain an action to recover the same, 
sucli a rlght does not exist and canuot be enforced where the considération 
of the contract thus made arises entirely upon, or is in any way affected 
by, the compoundlng of a felouy." 

Nor does such a right exist when the object of the fraud is to in- 
duce the victim to make and perform a contract to defraud others, 
or to conduct an illégal transaction in gaming, because he can do 
neither without himself violating the moral and the civil law, and 
shutting the doors of the courts against him. This conclusion is 
further sustained by the following rules of law and décisions of the 
courts. 

1. Ex dolo malo non oritur actio. It is the settled public poHcy 
of the United States that its courts shall sustain no action, whether in 
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tort or on contract, which arises out of the moral turpitude of the 
plaintiff, or from his violation of a gênerai law of public policy, be- 
cause the maintenance of such actions promotes violations of the 
moral law and of the civil law by inspiring the belief that one may 
safely violate both, since if he loses the courts will make him whole. 
This rule is not conditioned nor limited by the maxim, "In pari delicto 
potior est conditio defendentis," nor by any requirement that the 
guilt of the plaintiff must be equal to that of the défendant. Such 
a limitation would destroy the rule, because the cases are rare, per- 
haps none ever arises, in which the intelligence, knowledge, and sit- 
uations of the parties are such that their guilt is equal. Hall v. Cop- 
pell, 7 Wall. 552, 547, 558, 19 L. Ed. 244; Thomas v. Richmond, 12 
Wall, 349, 355, 20 L. Ed. 453 ; Oscanyan v. Arms Co., 103 U. S. 2G1, 
269, 26 L. Ed. 539 ; Irwin v. Williar, 110 U. S. 499, 510, 4 Sup. Ct. 160, 
28 L. Ed. 225 ; Embrey v. Jemison, 131 U. S. 336, 345, 9 Sup. Ct. 776, 
33 L. Ed. 172 ; Transportation Co. v. Pullman's Car Co., 139 U. S. 24, 
60, 11 Sup. Ct. 478, 35 L. Ed. 55 ; Pullman's Car Co. v. Transportation 
Co., 171 U. S. 138, 151, 18 Sup. Ct. 808, 43 L. Ed. 108 ; McMullen 
v. Hoffman, 174 U. S. 639, 654, 658, 19 Sup. Ct. 839, 43 L. Ed. 1117 ; 
Harriman v. Northern Securities Co., 197 U. S. 244, 295, 25 Sup. 
Ct. 493, 49 L. Ed. 739 ; Babcock v. Thompson, 20 Mass. 446, 449, 15 
Am. Dec. 235; Myers v. Meinrath, 101 Mass. 366, 370, 3 Am. Rep. 
368; Inhabitants of Worcester v. Eaton, 11 Mass. 368, 377; Robe- 
son v. French, 53 Mass. 24, 25, 45 Am. Dec. 236 ; Duffy v. Gorman, 
64 Mass. 45 ; Frost v. Cage, 85 Mass, 560, 562 ; Gregg v. Wyman, 
58 Mass. 323, 324, 326, 327; Pattee v. Greely, 13 Metc. 284, 287; 
Holman v. Johnson, 1 Cowp. 341, 343, 344; Taylor v. Chester, L. 
R. 4 Q. B. 314, 315 ; Begbie v. Phosphate Sewage Co., 10 L. R. 
Q. B. (1875) 491, 499; Scott v. Brown & Co., L. T. R. (N. S. 1892) 
782 ; Chicago, etc., R. Co. v. Wabash, etc., R. Co., 9 C. C. A. 659, 61 
Fed. 993; Miller v. Marckle, 21 111. 151; Shaffner v. Pinchback (lU.) 
24 N. E. 867, 868, 23 Am. St. Rep. 624; Bryant v. Wilcox (Mich.) 
100 N. W. 918, 919, 920; Knight v. Linzev, 80 Mich. 396, 45 N. W. 
337, 339; Morgan v. Groff, 5 Denio (N. Y.) 364, 365, 49 Am.. Dec. 
273 ; Haynes v. Rudd, 102 N. Y. 372, 376, 377, 7 N. E. 287, 55 Am., 
Rep. 815; Morrison v. Bennett (Mont.) 52 Pac. 553, 40 L. R. A. 
158 ; Lyon v. Strong, 6 Vt. 219 ; Shiplev v. Reasoner, 80 lowa, 548, 
552, 45 N. W. 1077; Kitchen v. Greenabaum, 61 Mo. 110, 115; Wll- 
liamson v. Baley, 78 Mo. C36, 638 ; Sprague v. Rooney, 104 Mo. 349, 
358, 16 S. W. 505 ; Haggerty v. Storage Co., 143 Mo. 238, 247, 44 S. 
W. 1114, 40 L. R. A. 151, 65 Am. St. Rep. 647 ; Green v. Corrigan, 87 
Mo. 359 ; Tyler v. Larimore, 19 Mo. App. 445, 458 ; Clark on Con- 
tracts, § 213. 

2. The maintenance of actions to recover moneys or property lost 
or damages sustained through transactions or contracts wherein the 
plaintiffs are guilty of moral turpitude or of the violation of a gên- 
erai law of public policy is as imperatively prohibited by the fore- 
going rule as the maintenance of actions to enforce contracts of that 
nature. Thomas v. Richmond, 12 Wall. 349, 355, 20 L. Ed. 453; 
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Irwin V. WilHar, 110 U. S. 499, 510, 4 Siip. Ct. 160, 28 L. Ed. 225; 
Begbie v. Phosphate Sewag'e Co.. L. R. 10 Q. B. 491, 499 ; Scott v. 
Brown & Co., L. T. R. (N. S. 1892) 782; Babcock v. Thompson, 20 
Mass. 44G, 449, 15 Am. Dec. 235; Abbe v. Marr, 14 Cal. 210, 312; 
Knight V. Linzev, 80 Mich. 39(5, 45 N. W. 337, 339, 8 L. R. A. 47G ; 
Morg-an v. Groff, 5 Denio (N. Y.) 364, 3G5, 49 Am. Dec. 273; Mvers 
V. Meinrath, 101 Mass. 366, 370, 3 Am. Rep. 368; Ilavnes v. RÎuld, 
102 N. Y. 372, 376, 377, 7 N'. E. 287, 55 Am. Rep. 815; Brvant v. 
Wilcox (Mich.) 100 N. W. 919, 930; Shaffner v. Pinchback (III.) 
24 N. E. 866, 868, 23 Ara. St. Rep. 624; Inhabitants of Worcester v. 
Eaton, 11 Mass. 366, 377; Shipley v. Reasoncr, 80 lowa, 548, 558, 
45 N. W. 1077; Robeson v. Erench, 53 Mass. 24, 25, 45 Am. Dec. 
236 ; Lyon v. Strong, 6 Vt. 219 ; Dufify v. Gorman, 64 Mass. 45. 

3. No action hes for fraudulently indticing one to engage know- 
ingly, or for damages resulting while onc is knowingly engaged, in a 
contract or transaction which involves bis own moral turpitude and 
bis violation of gênerai laws of pubHc policy, because his own wrong 
and his violation of law repel him from the courts. Haynes v. Rudd, 
102 N. Y. 372, 376, 377, 7 N. E. 287, 55 Am. Rep. 815; Babcock v. 
Thompson, 20 ilass. 446, 449, 15 Am. Dec. 335 ; Abbe v. Marr, 14 
Cal. 210, 312; Scott v. Brown & Co., E. T. R. (N. S. 1892) 783; Beg- 
bie V. Phosphate Sewage Co., E. R. 10 Q. B. 491, 499 ; Robeson 
V. Erench, 53 Mass. 24, 35. 45 Am. Dec. 336 ; Gregg v. Wyman, 58 
Mass. 332, 325 ; Duffy v. Gorman, 64 Mass. 45. 

4. The maxim, "In pari delicto potior est conditio defendentis" is 
but a corollary to the gênerai rule "Ex dolo malo non oritur actio," 
and it neither limits nor controls it. But if the act or contract from 
which one's cause of action springs be in itself immoral, or a violation 
of the gênerai laws of public policy, hc is in pari delicto, within the 
pro]Der interprétation of this maxim, although his guilt may be incom- 
parably less than that of the défendant. Thomas v. Richmond, 13 
Wall. 349, 355, 20 L. Ed. 453; Smith v. Broraley, 3 Doug. 696, note; 
Harriman v. Northern Securitics Co., 197 U. S. 244, 295, 35 Sup. Ct. 
493, 49 L. Ed. 7;î9, and authorities cited under rule 1. The test which 
détermines whether or not a plaintiff is in pari delicto, within the 
true meaning of this maxim, is not whether his guilt is equal to that 
of the défendant, but whether or not the whole transaction upon which 
his case is founded can be portrayed to the court without disclosing 
his moral turpitude or his violation of a gênerai law of public policy. 
Taylor v. Chester, L. R. 4 Q. B. 314, 315; Simpson v. Bloss, 7 Taunt. 
356 ; Gregg v. Wyman, 58 Mass. 333, 326, and authorities there cited. 

The rule of law which governs this case is one of public policy. 
Ail agrée that the highest and broadest public policy forbids relief 
to the plaintifï, or the punishment of the défendants by the mainte- 
nance of a baseless action, in violation of any settled public policy 
of the nation evidenced by the uniform décisions of its Suprême 
Court. The opinion of the majority, however, is that it is the pub- 
lic policy of this nation to sustain actions arising out of contracts 
and transactions wherein the plaintiffs hâve been guilty of moral 
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turpitude and of violation of gênerai laws of public policy, such as 
those against gaming, unless the guilt of the plaintiffs is equal to that 
of the défendants, and even then whenever the judges who happen to 
try any particular case are of the opinion that the gênerai welfare 
will be better subserved by the punishment of the défendant than by 
the déniai of relief to the complaining party. 

Public policy is not to be determined by the views which particu- 
lar judges may entertain of the interests of the people, nor by gên- 
erai considérations tending to show what policy would probably be 
wise or unwise, because such a standard of détermination niight be 
unconsciously varied by the personal views of the judges who hap- 
pen to constitute the court in each particular case. The public policy 
of the nation may be determined only by its Constitution, laws, and 
judicial décisions. Vidal v. Girard's Exr's, 2 How. 127, 197, 11 L. 
Ed. 205; Swann v. Swann (C. C.) 21 Fed. 299, 301; U. S. v. Freight 
Ass'n, 1C6 U. S. 340, 17 Sup. Ct. 540, 41 L. Ed. 1007; Hartford Fire 
Ins. Co., V. Chicago, Milwaukee & St. Paul Ry. Co., 70 Fed. 201, 
202, 17 C. C. A. 62, 63, 30 F. R. A. 1D3; Daniels v. Eenedict, 97 Fed. 
367, 372, 38 C. C. A. 592, 597. 

Nor is the question hère one of the public policy of the state of 
Missouri. This is an action between citizens of différent states. It 
involves a question of gênerai law, the public policy of tlic nation 
regarding the maintenance in its courts of actions for damages re- 
sulting frora transactions wherein the plaintiffs are guilty of moral 
turpitude, as was the plaintiff in this case in making and performing 
his part of the agreement to defraud his associâtes by betting upon 
a fraudulent foot race. Hartford Fire Ins. Co. v. Chicago, Mil- 
waukee & St. Paul Ry. Co., 70 Fed. 201, 202, 17 C. C. A. (i'2, 63, 30 
L. R. A. 193. Morcover, the state of Alissouri bas no settled public 
policy upon tliis question. 

In Kitchen v. Greenabaum, 61 Mo. 110, 115, the Suprême Court of 
Missouri adoptcd and enforced the rules stated in this opinion. In 
that case the defenrlant by fraudulent concealment and false représen- 
tations had induced the plaintiff to sell him a lottery ticket which 
had drawn a prize of $600 for the paltry sum of $10, and the court 
refused to sustain an action on his part for the rccovery of die ${iO0 
which the défendant had collected on the ticket. Hère was a mère 
violation of a gênerai law of public policy. Hère the guilt of the 
plaitititï was incomparably less than that of the défendant, because 
lie had participated in no fraud, and yet the court denied a rccovery. 
The rule thus established was followed by the Suprême Court of that 
state in Williamson v. Baley. 78 Mo. 636, 638 ; Green v. Corrigan, 
87 Mo. 359; Sprague v. Rooney, 104 Mo. 358, 16 S. W. 505; and 
Haggerty v. Storage Co., 143 Mo. 247, 44 S. W. 1114, 40 L. R. A. 
151, 65 Am. St. Rep. 647. But in the late case of Hobbs v. Poat- 
right (Mo. Sup.) 93 S. W. 934, wherein that court followed the 
judgment below, it repudiated thèse rules, and abandoned the salii- 
tary public policy they évidence. There is, therefore, no settled public 
policy upon this question in the state of Missouri. 
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We turn, therefore, to the décisions in England which hâve been 
adopted in this country, and to tlie décisions of the Suprême Court 
and to those of other courts whose opinions are in accord with them, 
to learn the public policy of the nation upon tliis subject. 

In Holman v. Johnson, 1 Cowp. 343, Lord Mansfield declared 
the public policy which bas ever prevailed in England in mémorable 
words, which bave been adopted by repeated décisions of the Suprême 
Court of the United States in cases which bave involved this ques- 
tion. He said : 

"The objection that a oontra^t is immoral or illégal as betvveen plaintilï 
and défendant sounds at ail times very ill in tlje mouth of the défendant. 
It is not for his sake, however, that the objection is ever allowed; but it 
is fonnded in gênerai principles of policy. which the défendant lias the 
advantage of, nontrary to the real justice, as between him and the plaintiff. by 
accident, if I may so say. The principle of public policy is this : 'Ex dolo 
malo non orltur actio." No court wlU lend its aid to a man who founds his 
cause of action upon an immoral or an illégal act. If, froni the plaintifE's 
own stating or otberwise, the cause of action appears to arise ex turpi 
causa, or the transgression of a positive law of this country, there the 
court says he bas no right to be assisted. It is upon that ground the court 
goes ; not for the sake of the défendant, but because tbey will not lend their 
aid to such a plaintiff. So if the plaintilï and défendant were to change 
sides, and the défendant was to briug his action against the plaintiff, the 
latter would then hâve the advantage of It: for where both are equally in 
fault, potior est conditio defendentis." 

It will be noticed that the basis of this rule is not the equality of 
the guilt of the parties to the action. The remark upon that subject 
présents the maxim "In pari delicto potior est conditio defendentis" 
as a mère corollary to the fundamental rule. By the terms of the 
statement of Lord Mansfield it neither conditions nor controls that 
rule. The rule is that the courts will not aid a plaintiff to maintain 
an action which arises out of his moral turpitude and the violation 
of a gênerai law of public policy if his act or contract is stained with 
wrong, although his guilt may be less than that of the défendant, and 
the reason for it is that the maintenance o^ ouch actions necessarily 
promûtes violations of both the moral and the civil law. It leads 
men to lay the flattering unction to their soûls that tbey may safely 
violate the laws of both God and man because if tbey lose thereby 
the courts will fully indemnify them. This rule of public policy has 
been adopted and steadily maintained by the uniform décisions of the 
Suprême Court. See the cases cited under rule 1, suora. 

In Hall v. Coppell, 7 Wall. 558, 19 L. Ed. 244, the plaintiff, who 
while British vice consul had undertaken to protect cotton in the 
confederate lines for certain commissions, brought an action to re- 
cover them, and asserted that the illegality of the transaction had been 
waived by a reconvention. The Suprême Court said: 

"The maxim, 'Ex dolo malo non oritur actio' Is limlted by no such quali- 
fication. The proposition to the contrary strlkes us as hardly worthy of 
serious réfutation. Whenever the illegality appears, whether the évidence 
cornes from one side or the otlier, the disclosure is fatal to the case. No 
consent of the défendant can neutralise its effect. A stipulation in the 
most solemn form to walve the objection would be tainted with the vice 
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of the original contract, and void for the same reasons. Wiierever tbe 
contamination reaohes, it dpstroys. The principle to be extracted from ail 
the cases is, that the law will net lend its support to a claim founded upon 
its violation." 

Note that the court did not stop to inquire whethcr the guilt of the 
plaintiff was equal to that of the défendant, but declared that "wher- 
ever the contamination reaches, it destroys." This was an action to 
enforce a contract in violation of a gênerai law of public policy. But 
the rule applies with equal force to actions to rescind or repudiate a 
contract to recovcr money paid or projierty delivered, or to recover 
damages which arise out of a plaintiff's immoral act or his act vio- 
lative of a gênerai law of public policv. 

In Thomas v. Richmond, 13 Wall, 34!), 3.-).-), 20 L. Ed. 453, the city 
of Richmond had issued notes in small amounts to circulate as cur- 
rency without authority so to do and in violation of the gênerai public 
policy of the state of Virginia. The city had received the money 
therefor, and the plaintiff had purchased the notes. He brought 
an action in assumpsit and also on the common money counts for 
money had and received. His counsel contended that, although the 
notes themselves wcre void, the city received the money therefor, and 
ought not in conscience to retain it, and that therefore the action for 
money had and received could be maintained. The city had conceived 
and executed the unlawful scheme of making and issuing the notes 
and receiving the money therefor. The plaintiflf was incomparably 
less guilty than the défendant, because he had donc nothing but pur- 
chase the notes in the ordinary course of his business. Rut he failed 
to recover, and to the proposition that he was not in pari delicto the 
Suprême Court said: 

"Lord Jlausfield. in Smith v. Broniley, as loiig ago as 17» K), hiid down the 
do<'trine, whicli has evcr siiice tteen followed. in thèse word-s : 'If tlie act be 
in itKelf immornl, or a violation of th(> yeuerîil la\vs of pulilic polii'v. hoth 
parties are lu pari delicto; l>nt where tlic law violiit(>d is calculated for 
the iH'otection of the snbject a}i;ainst o])iiresf;i()n. extortion, and ileceit, and 
the défendant takes advantape of tbe plaintiff's condition or situation, then 
the plaintilï sball recover' "' (pa^e ;i."M). 

The Suprême Court, so far as the décisions cited or discovered 
indicate, has never departed from this rule. 

There are two cases in which the plaintifïs had been guilty of 
no moral turpitude and had violated no gênerai law of public policy 
wherein they were permitted to recover the value of the property 
they had delivered to corporations under contracts that were simply 
beyond the powers of those corporations. Thèse cases arc Spring 
Co. V. Knowlton, 103 U. S. 49, 36 L. Ed. 347, where the plaintiff re- 
covered back an installment of 30 per cent, of the par value of stock 
which he had agreed to take, but which the cor]ioration had no law- 
ful authoritv to issue and did not issue, and Pullman's Car Co. v. 
Transportation Co., 171 U. S. 138, 151, 18 Sup. Ct. 808, 43 L. Ed. 
108, in which the transportation company was permitted to recover 
the value of property which it had delivered under a contract be3-ond 
the powers of the corporation. But in each of thèse cases the Suprême 
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Court was careful to reiterate the fnndamental rule, and to déclare 
that it woukl not be disregardcd and its fuU effect would not bc min- 
imized. In the former case it said : 

"It is to be oliserved tliiit the luakiiifr of tlie illejïnl contrnct [the eon- 
tract ot subscri'|)ti()i!l wus lurthini jiroiiiliituiu aucl not inalum in se. Tliere 
is no moral turjiitnde in snc-Ii a oonlvact. nor is it of itself fraudulent, liow- 
ever nnicli it may afford faeilities tor fraud." 

And in the latter case it quoted the first part of the déclaration of 
Lord Mansfield in Hohnan v. Johnson, which closes with the vvords : 

"Tlie prineiple of public policy is tliis: 'Ex dolo nialo non oritnr aetio.' 
No court will lend its aid to a man wlio l'ouuds bis cause ot action upon an iiu- 
irioral or i]lcf;al act," 

— cited numerous authorities, and then said : 

"Tlioy are substnntially uuaninious in expressiug tbc view tlint in no way 
aud througb no eliamiels, directly or indirectly, will tlie courts allow an 
action to be maintalned for tbo recovery of pro]ierty deliverod mider an 
illesal contract, wbero in order to niaintain sucb recovery it is neeessary 
to bave recourse to tbat contract. Tlie rigbt of recovery inust rest upon 
a disaflirmance of tiie contract, and it is jierniitted only becanse of the 
désire of courts to do justice as far as possiltle to the party wlio lias made 
jiayment or delivered property uiider a void agreeii)«nit, and wbicli in 
.iustice he ought to recover. liut courts will not in sucb ondeavor permit 
any recovery wliicb will weaken the rule fouuded upon the priuciples of 
public ijolicy already noticed." Page 151. 

The case of Catts v. Phalen, 3 How. 376, 11 L. Ed. 306, cited by 
the majority, rests upon the defendant's false représentation that he 
had drawn a prize ticket when he had not, and upon the fact that the 
plaintiffs had no need to disclose their acts, if any, in violation of 
the statute against lotteries in order to sustain their action. They 
abandoned ail the other counts in their complaint, and recovered upon 
the count for money had and received upon the sole ground that they 
had been induced to pay out their money long after the lottery had 
been drawn by the false représentation of the défendant that he had 
drawn out the prize ticket. This case was decided in 1844, and if 
it has any further or différent significance it bas been overruled 
long since by the décisions of the Suprême Court which are hère 
cited. 

In Irwin v. Williar, 110 U. S. 499, 510, 4 Sup. Ct. 160, 28 L. Ed. 
225, and Embrey v. Jemison, 131 U. S. 336, 345, 9 Sup. Ct. 776, 33 
L. Ed. 172, brokers had brought actions against their principals to 
recover losses which they had sustained and commissions which they 
had earned from their purchases by direction of their principals of 
contracts for the future delivery of commodities which the principals 
intended to settle by the payment of différences between the contract 
priées and the market priées without the delivery of the goods. The 
illégal intent which alone made thèse purchases tmlawful rested in 
the minds of the purchasers. The brokers could not hâve made them 
illégal by their intent, so that the guilt of the purchasers was incom- 
parably greater than that of the brokers. Ijut in answer to the 
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thoug'ht that tlie giiilt of tlie brokers was iineciual to that of thcir 
priîîcipals, the Suprême Court said in the former case : 

"It is certainly true Tinit u ln'o:;(>r iiii;.;lit iioK'ili'itc ^nvh a €Oiit]-iict \vit]h 
ont lieiiiu- iivivy to tlic illcL'.il iiUcut of tUe j)riiii'iiial ])avtios to it wliich 
«'ur.oi's it voiil. and in Kiicli a caso, ))oin,iî iuiioccnt of aiiy violntimi of 
law. aiuT not suiiii; to ciilorcc liu iiiibnvful i-oiiti-at't, lias a iiscritorioris 
izround ïov t!i:> rc-ovcry of <-ot)]iiousatio!i for si'vviccs aiid advanccs. lîut 
we arc a.lpo of tlu^ oi>iiiioii tiint wliwi tlio lirokcv is pi-ivy to tlic uulawfiil 
(lesi.ini of the jiarlic--.. aiiil l;ri!i:-;s tliem to.'Zctlii'V for tlic voiy imrjtose of 
t'Uteriiii; into au illcp;;!! a.L'recnscut, lie is iiarticops criiiiiuis, aiul oanuot ré- 
nover foi' ?ei'vic("s r!'Ui'(']'0!l or losses incurred Ijy liiiiiself on belialf of either 
in forwarding tlie trausaction." 

In Harriman v. Northern Securities Ce, 197 U. S. 24 i, 295, 25 
Snp. Ct. 493, 49 I,. Ed. ?39. the complainauts, the holders of the 
minority of the stock of a corporation, had bccn driven b}' a dominant 
majoriîy to exchange their hoUHngs for the stock of an illégal hold- 
ing- Company, and the court held that they could not rescind or dis- 
regard the unlawful transaction, and recover back their original stock, 
alt'hough they were clearly far less guilty than the majority, who 
conceived and forced the exécution of the illégal scheme. 

In McAîullen v. Hofiinan, 174 U. vS. 639, G54, 19 Sup. Ct. 839, 43 
L. Ed. 1117, the court again reviewed the authorities at Icngth, and 
refusée! to sustain an action by a partner for his sharc of the profits 
of an executed contract secured by the suppression of compétition, in 
elïect overruled the case of Brooks v. Martin, 2 Wall. 70, 17 L. Ed. 
732, and said : 

"Tliere are Koveval old and very familiar maxiins of tlio (•ommou law 
wliicli formuliite tlie resuit of tliat liuv lu re.irard to illesal coiitraetw. They 
are cited in ail law l)ooks ii])(jn tlie suliject, and are kuown to ail of us. 
They mean substaiitially tlie sa.iiie thin.n, aial ai'e founded npon the saine 
priiieiples and reasonius;. Tliey are: 'Ex dolo malo no:' orituv actio;' 'Ex 
pacto iilicito non oritnr actio ;' 'E."; tnrpi causa non ovitur actio.' * « * 
The authorities froiii the earliest tiiiie to the firesont unaniinously hold 
tha.t no court will lend its assistance in auy way towards c.arryiiii; out tlie 
terins of an illes^il contract. In l'ase any action is hrouîîlit iu wliich it is 
necessary to prove the ille;;al contract in order to inaintain the action, 
courts will not eiiforce it, nor will they enforce auy allesed ris;lits directly 
spriusins froiu suidi contract. In cases of tliis kind the niaxiiii is 'l'otior 
est conditio defendentis' " (pa^e (>'A). 

— and it quotes with approval the words of Eyre, Chief Justice, in 
Farmer v. Russell, 1 Bos. & P. 290, a case in which an action was 
brought against the carrier to recover the moneys which he had col- 
lected for the delivcry of countcrfeit coin, whcrcin he said : 

"Ilowever, I incline to a iiew trial ou auother sroaud. It does not clearly 
ai)])eav that tlie dcfeiKtaiit w;',s not hinïsc^lf a iiarty to the ori'j;iiial contract, 
for there was a circuinstaiice in the r<"port whicli gave iimcli counteiiauce 
to the idea that the carrier kiiew wiiat he w;is doins, vi/... that lie was 
Icndiup; liis assistance to an infaiiKnis trahie. In that case, the rulo 'Melior 
est conditio ixissidentis' will apiily; for if the contract with liiin be staincd 
by anything illégal, the plaintilï shall not be heard in a court of law." 

Thèse repeated opinions of the highest judicial tribunal of the na- 
tion and the décisions of the Ivtg-lish and of the state courts in accord 
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with thein, which bave been cited above under the rules which tbey 
sustain, are more persuasive to my raind of the pubHc policy of this 
nation regarding the maintenance of actions in its courts than the 
décisions of state and other inferior courts that are in conflict with 
them, the gênerai statements of Story and Pomeroy respecting the 
application of the maxim "In pari delicto" in suits in equity, the dé- 
cision In re Arnold (D. C.) 133 Fed. 789, which involved no moral 
turpitude of the claimant, the opinion of the Suprême Court of Mis- 
souri in Hobbs v. Boatright, which merely follows the décision under 
review, or the opinion of the Suprême Court of Arkansas to tbe same 
effect. Moreover, Story, at section 303 of his Equity Jurisprudence, 
says : 

"In regard to gaming contraets, it would follow, a fortiori, tliat courts 
of equity ouglit not to interfère in tlieir tavor. but ought to afïord aid to 
suppress them, since they are not only proliibited by statute, but may 
Justly be pronounced to bo immoral, as the praetice tends to idleness, dissipa- 
tion, and the ruin of fauiilies." 

Pomeroy says at section 938 : 

"In gaming contraets, uniilve iisurious loans, It eannot be said that one 
party takes advantage of tlie necessities of the other. vvho is in vinculis ; 
both act freely, and are in pari delicto. ïhe gênerai maxims therefore 
apply." 

Further, the maxim of equity analogous to the principle which gov- 
erns this case is not "In pari delicto potior est conditio defendentis," 
but "He who cornes into a court of equity must corne with clean 
hands," and "He who bas donc iniquity eannot bave equity." A court 
of equity repels from its precincts remediless tbe complainant who has 
been guilty of bad faitb, fraud, or any unconscionable act in the trans- 
action which forms the basis of his suit. 1 Pomeroy, Eq. Jur. pars. 
397, 398, 400; Medicine Co. v. Wood, 108 U. S. 218, 227, 2 Sup. Ct. 
436, 27 L. Ed. 706; Marble Co. v. Ripely, 10 Wall. 339, 357, 19 L. 
Ed. 955 ; Michigan Pipe Co. v. Fremont Ditch, etc., Co., 49 C. C. A. 
324, 327, 111 Fed. 284, 287. "If a contract has been entered into 
through fraud, or to accomplish any fraudulent purpose, a court of 
equity will not, at the suit of one of the fraudulent parties — a par- 
ticeps doli — while the agreement is still executory, either compel its 
exécution or decree its cancellation, nor after it has been executed, 
set it aside, and thus restore the plaintifï to the property or other in- 
terests which be had fraudulently transferred." 1 Pomeroy, Eq. Jur. 
par. 401. 

If the décisions of the Suprême Court hâve not been misappre- 
hended, they évidence a uniform and established public policy of the 
nation to refuse to maintain in its courts any action which is founded 
in a plaintiff's immoral contract or act, or in his contract or act viola- 
tive of a gênerai law of public policy. This rule of public policy is 
not conditioned or limited by any inquiry into the equality of tbe 
guilt of the plaintifï and the défendant. It applies wherever the 
plaintiff is particeps criminis, whatever the degree of his guilt. It 
forbids the maintenance of actions to repudiate or rescind corrupt 
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contracts and transactions and to recover the money lost in their per- 
formance as imperatively as actions to enforce them. The plaintiff's 
cause of action is founded in his own moral turpitude in making and 
performing his part of the agreement to defraud his associate gam- 
blers, and in a violation of the gênerai laws of public policy against 
gambling, and it ought not to be maintained in a court of the United 
States. Its maintenance is controlled and forbidden by the principle, 
"Ex dolo malo non oritur actio." It is not governed or permitted by 
the maxim, "In pari delicto est conditio defendentis." 

If, however, the view heretofore presented were mistaken and if 
the maxim "In pari delicto" could be lawfuUy applied to the décision 
of this case, it would still seem to me that there was no right of recov- 
ery in the plaintifï: (1) Because his contract and act to defraud the 
miners were immoral, and his betting was violative of a gênerai law 
of public policy, and thèse facts place him in pari delicto, within the 
légal meaning of this maxim. Thomas v. Richmond, 13 Wall. 349, 
355, 20 L. Ed. 453. (2) Because évidence of his acts of moral wrong 
and violation of a gênerai law of public policy is essential to a proof 
of his cause of action, and this fact places him in pari delicto. Tav- 
lor V. Chester, L. R. 4 Q, B. 314, 315 ; Gregg v. Wyman, 58 Mass. 322, 
326, and cases there cited. (3) Because if the court is to sit to dé- 
termine whether the plaintifï or the défendants were the more guilty, 
the évidence appears to me to fix the heavier burden upon the former. 
The question is not whether the guilt of the members of the Buck- 
foot gang was equal to that of the plaintifï, but whether the guilt 
of the plaintifï was equal to that of thèse défendants. 

The facts of other cases, the wickcdness of the Buckfoot gang, and 
the acquaintance of the défendants with their gênerai réputation and 
practices, should not be permitted to conceal the real nature of this 
case nor the facts it présents. It is an action of conversion by an ex- 
deputy sheriff of Texas, who participalcd in the betting, against a 
bank, its cashier and président, who took no part therein, to recover 
of them $5,100 which the plaintiff lost, not to the défendants, but to 
the members of the gang, while he was performing his part of his 
corrupt agreement with lioatright to defraud them. AU that the de- 
fendants ever had to do with this case was that the plaintiff deposited 
in the bank money he had received from Boatright and drafts on his 
local bank. The défendant bank cashed the drafts, and paid over to 
him their proceeds and the money he had deposited with it, and, after 
the plaintiff had made his agreement with Boatright, and after he 
knew that he was a perfidious swindler, the cashier, in answer to his 
suggestion to that effect, said that Boatright was ail right. The plain- 
tiff was a man of years, intelligence, and expérience, when, in his 
own home in Texas, free from ail inequalities of place or of fortune, 
of ail threats and of ail undue influence, a stranger (one of the Buck- 
foot gang) came to him, informed him that if he would go to Webb 
City, Mo., show that he had financial standing, and bet the money 
of Boatright under the false pretense that it was his own, on a race 
that Boatright had so fixed that it would surely resuit in his favor, and 
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would thereby indtice the mincrs, who were Boatright's associâtes and 
the members of his club, to be defraudcd ont of their money by 
matching his bets, Uoatright would give him 20 per cent, of the win- 
nings they should thus fraudulently secure. The plaintifif procured 
a letter of crédit from his local bank for $,5,000, went to Webb City, 
met Boatright, and agrced with him to do this thing. In performance 
of this agreement Boatright gave him $o,300, and told him to match 
a bet on the race with one EHis. The plaintiiï deposited this $o,300 
in the défendant bank for the purpose of making a false prêteuse that 
he was betting his own money, and exhibited to the bank his letter of 
crédit. He went to the club room, bet $5,000 with Ellis on the foot- 
race, and put up $3,500 as a forfeit in the hands of Boatright as a 
stakeholder. The latter then gave him $4,000 of the stake money 
secretly, and he drew out of the bank on his letter of crédit $1,000 
of his own money, and bet the entire $5,000 as his own. Thèse pro- 
ceedings concluded the opérations of his first day in performance of 
his corrupt agreement. He retired in the consciousness of duty done, 
considered, but was iiot content. He returned to the club next day. 
Boatright gave him $4,000 more out of the stake money and he drew 
$4,000 of his own money, wagered it ail, $100 more that he bail in his 
pocket, and his watch, upon this race, and then asked Boatright to 
give him more money to bet. It was not until the latter refused this 
last request that he sought to withdraw his money from the stake- 
holder, but he nevertheless proceeded to the grounds, and held one 
end of the string while the race was run. Plis racer fell and lest. 
New, the plaintiiï engaged in unlawful betting in violation of a gênerai 
law of public policy. The défendants did not. The plaintiiï made 
and performed his part of a corrupt contract to defraud his gambling 
associâtes, and thereby engaged in a contract and transaction whicîi 
were both mala in se and mala prohibita. The défendants made no 
such contract. They engaged in no such transaction. They did 
nothing in this case but to inform the plaintiiï that Boatright was ail 
right when he knew that he was not, and to pay him his money on 
his drafts in the regular course of a banking business. In this state 
of the case, the guilt of the plaintiff in this transaction appears to me 
to be incomparably greater than that of the défendants, and it does 
not seem to me that he acted under such circumstances of oppression, 
hardship, undue influence, or great inequality of condition or âge as 
would bring his case under the exception to the rule in pari delicto 
upon which the majority rely. 

The principles, rnles, and authorities to which référence bas now 
been made hâve forced my mind to the conclusion that the plaintiiï is 
entitled to no relief at the hands of the courts of the United States 
in this case because he was guilty of the moral turpitude of making 
and performing his part of his contract with Boatright to defraud the 
miners by a iîxed foot race, and because he was guilty by his betting 
of violating a gênerai law of public policy, and this contract and act 
constitute an inséparable part of his cause of action, bccavise it was 
in the performance of them that he lost his money. 
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There is another reason wliy the judgment below should be re- 
versée!. This is not an action for money had and received. The de- 
fendants hâve none of the money or property of the plaintifï. It 
is an action for damages for wrongful acts of the défendants. The 
only acts they performed in this case which could in any way hâve 
caused the plaintifï to lose his money were the statement of the cashier 
that Boatright was ail right and the ca.shing of the drafts of the 
plaintifï upon his local bank. The plaintifï can recover nothing for 
the statement concerning Boatright, because he knew when it was 
made that it was false and that Boatright was a faithless rascal. He 
had made a contract with him to share the profits of the swindle he 
had agreed to perpetrate. He was not injured by that statement. 
The défendants violated no duty they owed to the plaintifï by cashing 
his drafts dravvn upon his letter of crédit from his local bank. The 
plaintifï had a right to draw his money from his local bank. If he 
had brought an action against that bank to recover the $5,000 which 
he had on deposit there, it would hâve been no défense to that action 
that he intended to bet his money on a fixed foot race, that he was 
sure to lose it, and that the bank knew it. Xo court would listen to 
such a défense. The défendants cannot be lawfuUy cast in damages 
for assisting the plaintiff to draw his money from the bank when they 
did nothing which a court would not bave donc in the face of a dé- 
fense that the bank knew that he was about to lose the money on a 
fraudulent game. A plaintiff may recover the purchase price of 
goods which he sells and delivers to a défendant when he knows that 
the latter is to use them for an unlawful purpose. Holman v. John- 
son, 1 Cowp, 341; Tracy v. Talmage, 14 N. Y. 1G3, 170, 6/ Am. 
Dec. 132; Graves v. Johnson, 179 Mass. 53, .58; 60 N. E. 383, 88 Am. 
St. Rep. 55 ; Anheuser-Busch Brewing Ass'n v. Mason, 44 Minn. 
318, 321, 46 N. W. 558, 9 L. R. A. 506, 20 Am. St. Rep. 580. And 
the bank cannot be legally liable for damages which resuit to a cus- 
tomer from his own foUy in violating the moral and the civil law 
because it assists him by a lawful act to procure money W'hich he is 
lawfully entitled to obtain, although it divines or knows that he is 
about to lose it in a transaction in which it takes no part and from 
which it receives no benefit. 

In my opinion, the judgment against the bank and its ofïicers is 
wrong, and it should be reversed. 



LEAR V. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. July 10, 190G,) 

Xo. 42. 

1. Ckiminal Law — Verdict — Comstkuotion. 

In a prosecution l'or violatiui;; tlie iintional baulc act ("Act .Tune S. 1804, 
c. 100, IS Stat. 101 [U. S. c;oinp. St. V.m, p. 34S01i tlie indictnient 
contained 150 counts coveriii},' 'A) transactions with reforeuee to oach 
of wbich euibezzlement, abstraction, and willful niisapplication were 
severally charged. The court directed an acquittai as to the charges 
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of embezzlement and charged that the flrst three counts Involving a 
SIO.OOO note transaction miglit be flrst coiisklered, and, if that inoney 
waa abstraeted or willfully niisapplied, tbe jury should convlct de- 
fendant, and need not go further into the case. The jury on returning 
announced that they had found défendant gnilty as indicted in the 
third count ; but the verdict, as recorded, was that the défendant was 
gnilty in nianner and form as charged in tho third count in the indict- 
nient, and not guilty as to the remaining counts. Held, that such ver- 
dict was not tantaniount to an express finding that the facts requisite 
to a conviction on any of the other counts had not been shown to exist, 
and that there was therefore no évidence on wliich a finding of their 
existence with référence to the third count could be sustalned. 

2. Banks and Banking — National Banks — Abstraction and Misappuca- 

TIOK OF FtJNDS. 

In a proswution of the président of a national bank for violating 
the national bank act (Act .Tune 3, 1864, c. 30G, 13 Stat. 101 [U. S. 
Coinp. St. 19D1, p. 34S61), évidence held sufficient to requlre submission 
to the jury of the question whether he willfully abstraeted and mis- 
applied to bis own use funds of the bank to the extent of $10,000, with- 
out the authority of the bank's board of dircctors. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

George S. Graham, for plaintiff in error. 
Henry P. Brown, for défendant in error. 

Before DALEAS and GRAY, Circuit Judges, and ARCHBAED, 
District Judge. 

GRAY, Circuit Judge. The plaintiff in error, who, during the 
period involved, was président of the Doyiestown National Bank, 
was tried in the District Court for the Eastern District of Pennsyl- 
vania, upon an indictment framed under section 5309 of the Revised 
Statutes [U. S. Corap. St. 1901, p. 3497], which is as follows: 

"Sec. 5209. Every président, director, cashier, teller, clerk, or agent of 
any association, who embezzles, abstracts, or willfully misapplies any of the 
monej's, fuuds, or crédits of the association ; or who, without authority 
from the dlrectors, issues or puts in circulation any of the notes of the 
association ; or who, without such authority, issues or puts forth any cer- 
tiflcate of deposit, draws any order or bill of exchange, makes any accept- 
ance, assigns any note, bond, draft, bill of exchange, mortgage, judgment 
or deoree ; or who makes any f aise entry in any book, report or statement 
of the association, with iutent, in either case, to injure or defraud the asso- 
ciation or any other conipany, body politic or corporate, or any individual 
person, or to deeeive any offlcer of the association, or any agent appointed 
to examine the affairs of any such aseociation ; and evory person who with 
like intent aids or abets any oftlcer, clerk, or agent in any violation of this 
section, shall be deemed guilty of a misdemeanor, and slîall be imprisoned 
not less than flve years nor more tban ten." 

The indictment covered fifty transactions, and, with respect to each 
of them, embezzlement, abstraction and willful misapplication were 
severally charged. Accordingly, there were one hundred and fifty 
counts. The court directed the jury to acquit of embezzlement, and 
fifty of the counts were eliminated. The charges of abstraction and of 
willful misapplication were submitted, with instructions, no part of 
which has been assigned for error, and which, in our opinion, were not 



LEAB V. UNITED STATES. Soi 

open to valid exception. But the learned counsel of the défendant 
requested the learned judge to charge that, "under ail the évidence 
in this case as now presented by the prosecution, your verdict should 
be for the défendant" ; and the refusai of this request, the fifth spécifi- 
cation avers was erroneous. There are four other spécifications, but 
none of them has been pressed in argument. The fîrst three are plainly 
without merit, and the fourth relates to counts upon which there was 
no conviction, and therefore is immaterial. 

The defendant's claim of right to binding instructions vvent to the 
the whole case, and was based upon "ail the évidence." Ilis proposi- 
tion was, that upon the évidence as a whole, the entire case should be 
withdrawn from the jury; and that, at the time the court below was 
required to pass upon it, this proposition could not hâve been properly 
affirmed, is indubitable. It has been suggested, however, that the 
ruling of the court below should now be regarded, not as of the time 
at which it was made, but with référence to the verdict that was sub- 
sequently rendered, and which, it is supposed, has had the effect of 
excluding some of the évidence from présent considération. This sug- 
gestion will be first disposed of. 

At the close of his charge, the learned judge, addressing the jury, 
said: 

"I want to say this with référence to this Indictment. Ton neetl not 
trouble yonrself reading this over, or any part of tt. The first three countis 
of this indictnierit are conr'ernecl with ttie .?10,000 note, which was obtained 
in July, 1901. You will pcrliaps find It désirable, or convenient, to take that 
snbject up first, and if you are satisfled, beyond a reasonable doubt, that that 
money was abstracted, or willfully misapplied, guided by the instructions 
I hâve given you, then there is no occasion for you to go any further into 
the case, becnnse that disposes of It finally, but if you find in favor of the 
défendant with regard to that inatter. then you will be oblised to go into 
this séries of overdrafts, and you will hâve to détermine concerninsî those, 
whether, with re?;ard to any one or more of them, the offense of abstrac- 
tion or willful Misappllcation has been committed. As I hâve said. it Is 
possible for the Jury to find In favor of tlie défendant as to some portion, 
and In favor of the Government as to otliors. or tliey may find in favor 
of the défendant as to ail or In favor of the Government as to ail." 

Some further remarks were made in explanation of the gênerai 
charge, and "the jury then retired. and on their return to the court, 
announced that they had found the défendant guilty as indicted in 
the third count" ; but the verdict, as recorded, was "that the défendant, 
Henry L,ear, is guilty in manner and form as he stands charged 
in the third count of the indictment, and not guilty as to the remain- 
ing counts"; and the contention appears to be, that this verdict was 
tantamount to an express finding that the facts requisite to a con- 
viction upon any of the counts other than the third had not been shown 
to exist, and that therefore it must now be assumed that there was 
no évidence upon which a fînding of their existence, with référence 
to the third count, could be sustained. We cannot accède to this con- 
tention. We would not be disposed to reject it merely becsuse the 
point to which it is directed is not presented by the assignment of 
errors; but a conclusive answer to it is, that we are not at liberty to 
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indulge in conjecture respecting the grotinds of a verdict, or to add 
to its terms by inference. 

The inference we are asked to draw in this instance, is precliided, 
we think, by the circumstances which preceded and attended the 
rendition of the verdict ; but if this were not se, it conid net Icgiti- 
mately aiïect our décision of the question before us. If there was no 
évidence to sustain the conviction upon the third count, it of course 
sliould not be permitted to stand ; but if there was, it is not Vv-ithin 
the province of this court to inquire, or by déduction to surmise, how 
the whole or any part of that évidence was dealt vvith by the jury. 

The count as to which there was a verdict of guihy, is as follows : 

"Goimt 3. And tlie grand inqnost aforcsiiid, iiKiuirinjr as aforesaid. njion 
tlieir res])ective oatlis and affirmations as jifoi-csaid, do fiu'tUor yi'ewont, 
that lieretofore, to wit, U])on tlio sixteontli daj' of Jnly, in tlie yeai- oi' onr 
Lord oue thonsaud uino Imiidrod and one, tlie said Henry Lear, lato of the 
(iistriet nforesaid, at tlie district aforosaid, and within tlie jurisdiction of 
tliis couit, to wit: at the borougli of Doyiestown, in The county of Bncks, 
and state of Peunsylvauia, Iieiiii? tlien and tlH're (iresident of a certain na- 
tional hauking associiation, a hody coi'iiorate. tlien and there liiiown and 
designatcd as tlie Doyiestown National Bank, in tlio borotigh of Poyles- 
town. in tlie county of lîticks and state of l'ennsylvanin. whicli said national 
liankiug association liad been tlier(!tofore ereated, orgatiized and estahlislied 
imder and by virtue of the aets of Cougress in sucli case made and pro- 
vided, and was then existing and doing a banking business at the borough 
of Doyiestown, state of Pennsylvania, in the district aforesaid, did tlieu 
and tliere unlawftilly, knowingly, and fraudulently, and witli intent in liini. 
tlie said Henry Lear, to injure and defraud tlie said banking assoelation, 
and without the lînowledge and consent of the said banlving association, its 
tioard of directors and coniniittees, willfully niisajiply certain of the nioneys, 
fuuds and crédits of the said banlving association, for the use, benetit and 
advantage of liini, the said Henry Lear, and for tlie use, benetit and ad- 
vantage of a person and persons otber tlian the said banking assoeiatioii, 
the nanie and naines of the said person and iiersons being to tlie grand in- 
quest tmknown, to wit: the suni of, and of tUe value of ten thousand dollars, 
then and there belonging to and being the proiierty of the said banking as- 
sociation, in the maniior and by tlie means following, tliat is to s;iy, that 
lie, the said Henry Lear, being tlien and there président as aforesaid, and 
by virtue of the officiai relation of the said Henry Lear, as président of the 
said banking association, and by virtue of the jiower of control, direction 
and management which the said Henry Lear possessed over the moneys,, 
funds and crédits of tlie said banking association, did tlien and there, pay 
and cause to be paid to the said Henry Lear, and to a person and persous 
to tlio grand inqiiest unknown, upou and pursuant to the direction and au- 
thorization contained in a certain draft of the said banking association 
drawn upon the First National Bank of rhiladeliihia to the order of the 
said Henry Lear, and sigued by George 1'. lîrock, cashier of the said 
Doyiestown National Bank, the said banking association, from and ont of 
the nioneys, funds and crédits then and there belonging to, and being the 
property of the said banking association, and witliout the knowledge and 
consent of the said banking association, its board of directors, and coniniit- 
tees, the sum of and of the value of ten tliousaud dollars, a more particular 
description of the said moneys, funds and crédits so paid and caused to be 
paid being to the grand inquest unknown: which said draft was thon and 
thore in printing and writing dated tlie sixteentli day of July, A. D. 1901, 
authorisiing and directing the said First National Bank of PhiladelpUia 
to pay to the order of the said Henry Lear the sum of ten thousand dollars 
of the moneys. funds. and crédits of the Doyiestown National Bank, the 
bJinking associatiou aforesaid. Which said sum, so paid and caused to be 
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paid as aforesaid, was tlieii and tliere in oxcess of ail aimnints wliich the 
said Henry Lear was tlien and lliore lawfully entitled to draw and liave 
Ijaid ont of tlie moneys, funds and crédits of tlie said banking association ; 
tbat on said date, wlien said draft was i)aid and caused to bo paid as afore- 
said, the said Henry Lear, then and tliere liad no moneys, fnnds and crédits 
witli the said lianlîins association ; tliat tliei'o was ]iot tlien and tliere due 
and owiiiK to the said Henry Lear troin tlie said banking association any 
moneys, tuiids and crédits whatever, tliat tlie rcjiaymciit of tlie said sum 
to the said iianking association was iiot tlien aiiil tliere in any way or nian- 
iier secureil ; ail of wliicli lie. the said Ilcitry Ta-.iv. liiea and Ihcre we!l knew, 
and that the said suni was then and tliere willltilly. wrongfnlly and uiilaw- 
full.v ap]iroiniated and converted to tlie use, bcr.etit and advaiitage of tlie 
said Henry Lear, and to tlie use, benerit and advanlage of a iierson and 
persous otber tlian the said banking associatir)n. the iiaiiie an<l naines of 
the said iiersou and persons being to the grand in(|uest nnkno\^n, and was 
tliereby whoUy lost to the said Iianking associât ioii ; with intent in liim, 
th(> said Henr.y Lear, to injure and defraud the said banking associition; 
contrai',v to the forni of the act of Congress in such case made and pro- 
vided, and against the peace and dignity of the l'nited States of America." 

That tipon July 16th, 1901, the défendant, being then the président 
of the Doylestown National l'ank, did obtain tlie draft for ftl 0.000 
described in this cotmt, and did a]iply the proceeds thereof to his own 
use is not denied. But it is in.sistcd that there was no sufhcient proof 
that it was obtained without the knov/leds^e and consent of the board 
of directors of the bank, and by virtue of the defendant's officiai rela- 
tion, and power of control, direction and management over its mone\'s, 
funds and crédits, or that in obtaining it he intended to injure and 
defraud the bank. Whether the board of directors had knowledge 
of the transaction, was a question of fact which the jury must be pre- 
sumed to bave negatively decided ; and that there was évidence to war- 
rant that décision, the record does not permit us to doubt. It is argued, 
however, that the transaction was one of loan, made by the cashier 
in the bona fîde exercise of his autbority to lend the moneys of the 
bank in the intervais between the meetings of the board of directors, 
and therefore the action of the cashier was the action of the board and 
constituted a business transaction between the pîaintiff in error and 
the bank, which, whether wise or unwise, it was within the lawful com- 
pétence of the parties to efïect. It is true that there was testimony 
tending to show that the cashier was clothed with such author'tv, and 
made such loans and discounts as are ordinarily made by a bank in the 
course of its business, in the intervais between the sessions of its 
board, and that the loans thus made vi'ere reported at its next meeting 
for confirmation. There was also testimony tending to show that this 
transaction with the président of the bank, by which hc received 
$10,000 of the bank's money, upon his unsecured dcmand note, was 
included in the aggregate of loans reported by the cashier to the board 
of directors. It was not in évidence, however, that the members of 
the board understood the transaction, or had their attention specific- 
ally called to it, either by the cashier or by the défendant, who was 
président of the board. That loans made by the cashier in the regular 
course of business, and in the customary way, by virtue of the au- 
tbority thus reposed in him, may be, and generally are, lawful transac- 
tions between the bank and those thus obtaining the loan of its funds, 
147 F.— 2.'! 
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is not to be denied. But their lawfulness dépends upon the bona fîdes 
with which they are made. If the défendant had applied to the board 
of directors, of which he was a member, for a loan of $10,000, upon 
his demand note, without security, making a full and true statement 
of his indebtedness to the bank, the purpose of the loan and the pros- 
pect of repaying it, it is conceivable that such loan might hâve been 
made, and lawfuUy made. The board of directors, acting within the 
scope of its authority for the time being, was the bank itself, and 
v/ithout other évidence of fraud or imposition, the transaction would 
be a lawful one, without regard to its wisdom or unwisdom. In such 
case, the opportunity for fraud and imposition would hâve been small, 
and the authority of the board of directors plcnary. It is manifest 
that the authority delegated to the cashier by the board, for making 
loans and discounts in the interval between the sessions of the board, 
was one restricted by its nature and purpose, and that its exercise 
outside of the ordinary and routine business of the bank, was not con- 
templated. Such an exercise of authority would more easily lend 
itself to the accomplishment of fraud, than would action by the board 
of directors. 

From the évidence disclosed in the record, it appears that one Brock, 
cashier of the Doylestown National Bank, on July 16th, 1901, per- 
mitted the défendant to obtain the draft of the bank for $10,000 upon 
the First National Bank of Philadelphia, payable to his, the defend- 
ant's, order; that he caused this draft to be given the défendant upon 
his demand note for that sum, without security; that at the time the 
draft was so given, défendant, to the knowledge of the cashier, was 
indebted to the bank in the sum of $29,098.89, of which $13,924.83 
was overdraft ; that the capital of the bank was $105,000 and that the 
défendant was its président. There is no évidence to show that the 
cashier reported to the board of directors that défendant had obtained 
this money upon his unsecured note, or otherwise, or that the prési- 
dent, who was a member of the board, ever so informed them. Brock 
had been cashier less than a year, and under ail the circumstances, 
it would not be an unfair inference that the cashier yielded to the 
dominating influence and control which naturally attached to the 
office of président, who, as such, was his superior officer, and, in the 
language of the indictment, "by virtue of the power, control, direc- 
tion and management which the said Henry Lear possessed over the 
moneys, funds and crédits of the said banking association, did, then 
and there, pay and cause to be paid to the said Henry Lear * * * 
from and out of the moneys, funds and crédits of the said banking 
association, and without the knowledge and consent of the said bank- 
ing association, its board of directors and committees, the sum and 
value of $10,000." 

We cannot say that the jury, in considération of ail the facts and 
circumstances of the case, were not justified in finding that this was 
not such a transaction as came within the ordinary scope of the au- 
thority delegated to the cashier, nor a bona fide loan of the funds 
of the bank to the défendant, but on the contrary, was a misapplication 
made by the défendant of the funds in the bank, for his own use. 
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eiïected by means of his authority and control, as président, over the 
affairs of the bank and its subordinate officers. It was not an or- 
dinary loan, eiïected in the usual way in which such loans are made 
to ordinary customers of the banking association. It was a handing 
over of $10,000 of the bank's funds, without security, by the cashier, 
on the demand of his superior officer, whom he knew at that time 
to be indebted to the bank in a sum exceeding $29,000, part of which 
were overdrafts, of wliich there is testimony tending to show that the 
directors were not cognizant. Nor could it hâve escaped tlie notice 
of the cashier, that the natural course of the président of the bank, 
if he honestly desired to obtain such a loan, would hâve been to hâve 
obtained the same directly through the action of the board of direc- 
tors, of which he, the président, was a member and presiding officer. 
Yet it is not denied that the cashier made no report to the board of 
directors, calling their attention to the so-called loan and the peculiar 
circumstances attending it, or that the défendant, as président of the 
board, or otherwise, never informed them of what had been donc. 
That it was regularly entered in the books of the bank as a loan, did 
not necessarily mean notice to the directors ; and there is the testi- 
mony of thèse officers themselves, that they had no notice in this way 
or otherwise. 

It is hard to conceive why no report and no explanation was made 
by the cashier to the board of directors, of this extraordinary trans- 
action, and the jury may well hâve been unable, when taken in con- 
nection with other circumstances surrounding it, to reconcile the 
cashier's silence with good faith on his part. Touching upon the rea- 
sons which may hâve influenced the défendant in the first place, in ob- 
taining this sum in the way described, without the express consent 
of the board of directors, and afterwards in refraining from informing 
them of the fact, there was in évidence before the jury a correspond- 
ence between the comptroUer of the currency and the board of direct- 
ors of the bank. On May 15th, 1901, the comptroller had written to the 
défendant, as président of the bank, calling his attention to the fact 
that his indebtedness to the bank was excessive and should be re- 
duced within the limits prescribed by law. That the aggregate of 
that indebtedness was $26,381.21, including an overdraft of $11,481.21 
of long standing, and a note of $4,000 past due since January 15th, 
1900. To this letter the défendant and the board of directors re- 
plied, under date of May 23d, 1901, that since the report referred to 
by the comptroller, the loan to Henry Lear had been reduced to the 
extent of $5,000 during the week in which the letter was written; 
that the overdraft chargeable to him had been cleaned up and secured, 
and that the past due note of $4,000 had been taken up and interest 
paid thereon. This letter was signed by Henry Lear and ail the di- 
rectors, save one. Yet, on July 16th, when the $10,000 draft was ob- 
tained from the cashier on his demand note, his indebtedness to the 
bank amounted to $29,098.89, and Edward P. Moxey, an expert 
acconntant p"'' l^ank examiner, called as a witness by the government, 
testified as follows: 
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"Q. I show j'ou eopy of letter of Jluy 22, ]901, from ITenry T^ar and th© 
other directors of tlie Doylestown Natioiml Bank, to tlie Comptroller of the 
Currency. and call your attention to the statement in that letter : 'The 
loan to Henry Lear has been redueed to the extent of $5,000 during the 
présent week, and will be rapidly rednoed hereafter. ïhe overdraft charge- 
able to liim has been cleaned u]), and is spciired. The past due note of 
$4,000 has been taken np and interest paid thereon.' From an exaniination 
of the books of the bank. are you ablo to state whether or not the over- 
draft chargeable to Mr. Lear's aceount on that date had been cleaned up 
and secured? 

"A. It had not. 

"Q. What was his overdraft at that time, May 22? 1901? 

"A. Hls overdraft at that time was: Ili.s porsonal acconnt, $3,903.28, 
and his attorney aceount, $7,820.48; a total of $11,783.76. 

"Q. How long did that overdraft continue to that aceount? 

"A. That overdraft eontiuued nntil Fehruary 10, 1002, wheu it had gradu- 
àlly increased until it amounted to $17,157.27, and on that day the over- 
drafts in both accounts, H. Lear and H. Lear, attorney, was entered paid. 
ïhat is the date that the demand loan of $20,000 went in the bank. 

"Q. It is stated in this letter also that 'past due note of $4,000 has been 
taken up and interest paid thereon.' Do you fiud any entry at or about 
that date showing this past due jiote of $4,000 had been taken up? 

"A. On that date a note of $4,000 and No. 310 w.as entered paid, and on 
that date a new note. No. 220, due August 1, 1001, for $4,000, went in 
the bank. 

"Q. It States hère, 'The loan to Henry Lear has been redueed to the extent 
of $5,000 during the présent week' ; that is, the week ending May 22, 1901. 
Do you find by the books there had been a payuient of $5,000 during that 
week, as stated by tliis letter? 

"A. , No, sir." 

From what has been already said, we think it will be apparent that 
the évidence, tending to show that the money obtained upon this de- 
mand note of July 16th, 1901, was obtained without the knowledge 
of the board of directors, and witli the connivance of the cashier, tends 
also to show that it was obtained by the défendant willfully and with 
intention to defraud the bank and convert the same to his own tise. 
It is not sufficient to suggest that in this, as in most cases of the kind, 
there was a floating intention to repay the money thus obtained. It is 
probable that this is triie. But the jury were warranted upon the 
évidence, in finding that the money was obtained without regard to the 
security of the bank, and with the intent on the part of the défendant, 
that the bank should, without its knowledge or consent, take the risk 
of his (the défendant) being able to return the money so obtained. 
Such a finding sufficiently stipports the averment of a niisapplication 
of the funds of the bank without its knowledge or consent, and with 
intent to injure or defraud the same. We cannot agrée v^àth the con- 
tention of counsel for the plaintifï in error, that an ofïicer of a bank 
cannot "misapply" its funds, in the sensé of the statute, unless he 
has direct control or custody of such funds. The défendant in this 
case was the head officer of the bank, and there is nothing to show 
that as such he did not possess the power, prestige and authority 
attaching to his office. Ail other officiais were his subordinates, and 
the inference was a fair and natural one from the facts proved, that 
"by virtue of his officiai relation to the bank," he had "such control, 
direction and power of management as to direct an application of the 
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funds in such a manner and under such circumstances as to constitute 
the offense of willful misapplication." U. S. v. Northway, 180 U. S. 
333, 7 Sup. Ct. 580, 30 L. Ed. 664. The word "misapply," as used in 
the statute, does not necessarily mean that the officer in charge should 
hâve physical possession of the funds misappHed. It is sufhcient 
if he hâve such "control, direction and povver of management as to 
direct an appHcation" of the same. 

We hâve se far confined our attention to the évidence bearing solely 
upou this transaction of the draft of $10,000 obtained by the défend- 
ant as described in the third count of the indictment, because the grava- 
men of the contention made by counse! for the plaintifï in error, is 
tliat the évidence in this respect was insufficient to warrant the jury 
in finding the défendant guilty on the third count, and that the évi- 
dence in regard to the other aUeged overdrafts and misapplications 
of nioney, extending through two years and relating to 50 separate 
transactions, was before the jury, but could not hâve been considered 
by them in connection with the charge in the third count, of which 
they found him guilty. This argument is founded upon the finding 
of the jury, under the circumstances related at the outset of this 
opinion, that the défendant was guilty on the third count, but not 
guilty as to ail the other counts. This being so, it is argued, with much 
ingenuity by the learned counsel for plaintilï in error, that thèse other 
transactions, consisting of overdrafts and alleged illégal loans from 
the bank, upon which the other counts in the indictment were founded, 
and the évidence in relation thereto, could not be considered by the 
jury in connection with the charge contained in the third count. 
We hâve already, and as we think suffîciently, considered and an- 
swered this contention, and refer to it again only that we may reiterate 
our opinion, that the learned trial judge could not hâve properly donc 
otherwise than refuse to charge as requested by défendant, that 
"under ail the évidence in this case, as now presented for the prose- 
cution, your verdict should be for the défendant." It is perfectly 
clear that ail the évidence relating to ail the counts, was properly sub- 
mitted to the jury, and we cannot now inquire as to how this évidence 
was applied to the différent counts. If, from ail the évidence so sub- 
mitted, the jury has found the défendant guilty of the third count 
alone, we cannot disturb that verdict, even though it is recorded as 
not guilty on ail the other counts. The alleged error is as to what was 
done by the trial judge before the case was submitted to the jury, to 
wit, that he refused to give peremptory instructions in favor of the 
défendant. If, as we bave said, it be clear that the trial judge could 
not properly hâve done otherwise, the assignment of error in relation 
thereto cannot be made, notwithstanding that fact, to cover an alleged 
error by the jury, in dealing with the évidence properly submitted 
to them, even if that were a permissible subject of inquiry. We hâve, 
however, taken pains to examine ail the évidence bearing directly 
upon the charge contained in the third count, and hâve, as above 
stated, found it sufficient to warrant the verdict of the jury. 

The argument for plaintifï in error has turned upon the alleged 
error in the refusai of the court to give binding instructions to the 
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jury in favor of the défendant. The exceptions to certain portions 
of the charge contained in the other assignments ef error, hâve, as 
we hâve already said, not been urged, and if urged could not hâve 
been sustained. The charge as a whole was exceedingly fair to the 
défendant, and gave him the benefit of any favorable construction 
that could be placed upon his conduct. 

We are compelled, therefore, to the conclusion that the judgment be- 
low should be affirmed. 

ARCHBAIyD, District Judge (concurring). The request of the 
défendant for binding instructions went to the whole case, and so to 
every part of it. It was not necessary to specify or repeat it as to 
each of the hundred différent counts of the indictment. It is therefore 
available at this time upon the question of the sufficiency of the évi- 
dence to sustain a conviction on the third count, as to which alone there 
was a verdict of guilty. Aside from this, and without any such re- 
jquest, under the authority of Twining v. United States (C. C. A.) 
141 Fed. 41, and the cases there cited, we would hâve the right, and 
it would be our duty, to look into the record, and to reverse, if the 
proper évidence was not found there. The difficulty with the case is 
that the jury declared the défendant guilty on a count, as to which the 
évidence was the least conclusive. This is probably attributable to 
the somewhat questionable instruction that, if they were satisfied that 
there was a willful misapplication of the funds of the bank by the 
$10,000 loan of July, 1901, this disposed of the whole case, and they 
need not go into anything which occurred thereafter, and to the entry, 
upon the return of a conviction as to the count which covers this, of 
not guilty as to the rest. This did not take out of the case, however, 
as contended, the évidence of subséquent transactions, whatever may 
be the seeming inconsistency in declaring them innocent, while hold- 
ing otherwise as to the original, upon which they are merely cumu- 
lative. They could still be resorted to for the purpose and intent of 
the défendant, as manifested by his repeated diversion of the funds 
of the bank for his own benefit, regardless of the risk in which it was 
being thus involved. 

That the défendant was guilty of a serions misapplication of the 
funds of the bank, within the meaning of the law, when he obtained 
the loan in question, on his own unsecured individual note, there can 
be but one opinion. The only question is whether he was chargeable 
with the delinquency as président, and whether there was évidence 
of a fraudulent or willfuUy injurions intent. But that it was calcu- 
lated to work in jury is clear, and he liad no right to impose npon 
the bank the danger of loss which it unmistakably involved. It is 
true that the financial crédit of the défendant at the time is not shown ; 
and, as président of the bank, it may be assumed that he was a per- 
son of some reputed means. Nor did he fail until fully two years 
later. But he was already heavily indebted to the bank ; a material 
portion of the indebtedness being in the shape of overdrafts or forced 
loans which he had been apparently unable to take up. He was also 
engaged in stock spéculations, the ultimate cause of his downfall, from 
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which the transaction cannot be detached; the $10,000 ottained being 
admittedly for the purpose of making good his margins, on pressing 
calls from his brokers. It is in the willingness to put the bank at this 
l^eril tliat the intent to injure or defraud appears. There did not bave 
to be a direct mental purpose to that effect. No doubt he intended to 
repay. But, on the question of intent, a person is rightiy held to the 
natural and probable results of what he does. A reckless act, more- 
over, is always regarded as the équivalent of a willful one, and that 
at least was hère. The possibility of injury was apparent on the face 
of the transaction, notwithstanding which the intercsts of the institu- 
tion of which he was the trusted head were put aside, and his own 
made paramount, in utter disregard of the outcome. This fully justi- 
fied the imputation of a w-rongful intent, whatever there may hâve 
been in fact. 

It was necessary to show, however, that the misapplication of the 
funds of the bank so made was ascribable to the défendant as président, 
with regard to which it is confidently affirmed that there was no proof. 
The loan, as it is said, was obtained in the ordinary way, of the cashier, 
who in the intérim between board meetings was intrnsted with full 
authority to discount paper, and was subsequently submitted to the 
directors, by w-hom it was passed. This is undoubtedly a turning 
point in the case. The knowledge of the directors is strenuously de- 
nied, but is not vital. The defendant's position would, no doubt, be 
materially strengthened if this was established. He was not preclud- 
ed, simply because he was président, from borrowing from the bank 
in the ordinary way with the approval of the governing board, and 
a conviction for misapplication of money obtained with such sanc- 
tion, even though there was nothing but his own obligation to se- 
cure it, would be difficult to sustain. But the knowledge of the di- 
rectors was disputed, and the jury may bave found against it, which 
makes it of no particular moment hère. The case thus cornes down 
to whether there was any évidence that it was by means of his oiîicial 
relation that the money was secured. Upon that it is said that the de- 
fendant, although président, took no particular direction in the afFairs 
of the bank, as might be implied, and shared no authority with the 
cashier to act for the directors between boards ; and that there was 
nothing to show that by virtue of his office he constrained the cashier 
into making the loan, but, on the contrary, that he got it just as 
any one else would. But the case is not altog-ether so. It fails to re- 
gard several things. It will liardly be contended, for instance, that, if 
one unconnected with the bank had asked for a loan under similar cir- 
cumstances, it would bave gone through. It may possibly be that a 
customer of large and unquestioned means would bave been able to 
get a loan of $10,000, for the purpose of stock spéculation, on his 
own individual and unsecured note, even in the face of overdrafts and 
obligations of the magnitude and long standing that there were hère. 
But not by any means the ordinary man, nor this défendant, aside 
from his officiai relation. In view of this, it is the natural, if not 
the inévitable, conclusion that it was ont of favor to and in regard for 
his position as président, and so by virtue of it within the meaning of 
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the law, as the défendant had good reason to believe, that he got the 
money as he did. It is so remarkable and inexplicable upon any other 
basis that an inference to that effect was clearly warranted, and that is 
ail that vve need to know. Apart from this it is a question whether 
an officer of a national bank, directlv or indirectly dealing vvith its 
funds can ever put the relation aside. liut, witliout passing upon 
that, it is enough that in any dcgree it enters into it, of which there 
was sufficient évidence hère. 

I therefore concur that the judgment shoidd be affirmed. 



LONG V. TARÎiIERS' STATE P.AXK. 
(Circuit Court of Ai)IK>iiIs. Eifflitli Circuit. Juue 2.j, tOOG.) 
No. 2,:581. 

1. C0X;i!TS — ClECTIIT COUTÎT OF APl'EALS — EkUOR TO DiSTKICT CoURT WeIT OP 

EiîHOR — IssuANOi: — Teste. 

Juflieiary Aet M;i,v 8, 1702, c. .•;(), § 9. 1 Stut. 278, made it tlie duty 
of tlie clei'lc of tlie SuprcMiie Court to truuî^uiit to tlie <-Ierks of the 
sovei'nl courts tlie forui of a writ of error as iipproved l).v two .l'us- 
tices of tiie Suprême Court. Tlie foriii adoiited prescribed tliat the 
writ sliould be issued iu the name of tUe l'resident, attested hy tlie 
Cliief Justice and tlie clerk of tlie Suprême Court, Kev. St. § 1004 [tJ. S. 
Couip. St. 1001, p. 71.T1. declared tliat sucli \-\rits of error may also be 
issued as well liy tlie clerl;s of the Circuit Courts, under the seals there- 
of, as by the <'lerk of the Suprême Court, rield, tliat a writ of error 
sued out of the United States Circuit Court of Appeals to a United 
States District Court should run in the name of t!ie Président and be 
attesied by tlie Ciiief .Justice of the Suprême Court aud by the clerk 
of the Circuit Court. 

2. S.^MI; — Defects — Amendmext. 

Tliat a writ of error was attested by the ,1ud.2;e of the Fédéral Dis- 
trict Court and by tlie District Oiurt clerk was a defect wliicli was 
aipendable, as iirovided bv Uev. St. § 1005 [U. S. Coiup. St. 1001, p. 
714]. 

3. WiîiT or Error — Motion to Dismtks — Time. 

Whcre a motion to dismiss a ^yl■it of error was iiot filed until withiu 
two diiys of the tiiiio when tho cause was set dowu for liearinn, ami 
aftcr défendant had filed a brief taliin.t;' issue ou tho assisnmeut of errors, 
the motion was too late. 

[Ed. Note. — For cases in point, see vol. :'>, Cent. Dig. Appeal aud Error 
§§ 3140-3104.:! 

4. INSURASCE — ASSIONME?^T OF PoiJClES. 

A debtor ajrreed witli bis bank to carry .^7.000 insiirance on his stock 
as a protection of tlie bank's claim a,a;a!nst him ; the coutract provid- 
infî that the del)tor assiiîucd thereliy such amouut of insurancc to tho 
bank as collatéral security for liis indelitedness to the bank. ffcld, 
tliat such instrument ilid not coiistitute an assi;;nn;ent of tlie policies m 
pra>sentî. but was at niost au executory a.^reenieut to create a lien on the 
fund to arise in case of loss and collection from the insurance Company. 

[Ed. Note. — For cases iu point, see vol. 28, Coût. Dig. Insurance, § 
48:5.1 

5. Baxkruptoy — Peekerekces — ^rRAA'si'ious — Time. 

lîankr. A<'t ,Tuly U 1808, c. ri41, i? .'{. :'>0 Stat. .140 [TT, S. Coinp. St. 
1001, p. 3422], déclares that acts of baiikru])tcy shall c-ousist of tlie bank- 
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rupt's baviiic; (2; ti"!i)sr(>i'i-«l. wliile iiîsolvpiit, niiy poi-tion of iiis proiici-iy 
with iiitout to livci'cr tlic li'Mîisffrcc. Subsci iiou "1)'' iici'l-ros thnt m prti- 
tion iiiiiy li!' iiU':l .■i,u;;uiiFt .-ni n'.soh-ont. -\vli!i iias i-oiniiiiitcd ;i!i ;i<-|- of 
bîiiiJjruiitcy, wiUjiii foui' iiioiitlis ut'tcL- llie coiiiiuiNsiiiu of r^ricb iicv. tlif liuie 
to exi)ire four iiioiitlis iiï'a-v !he dufe of tlie recordiii;; or re^istcrins of tbe 
trausfei-, if by law sucb roc()r<lniy; or re.iiisteriiiK is rdjuired or penuitteil, or 
if not, from the date wbcn tlio l>ein'fici;iry talcos notorioiis, oxcbisivo, aiid 
continued jiossession of tlie ])roi>prty, imless tbe crpditors bave received 
actu.-U notice of tbe traiisfer. Section (i(» (.'io Stat. 062 [U. S. V.oiiw. St. ]ÎM)1, 
■p. 344ÔJ) pi'ovirtes tbata jx-rsou sliall l)e deeiiied to bave siven a préfér- 
ence if, beiiia; iiiKolvciit, be iras, witlùn fonr iiKUilbs before the filing of tlie 
pétition, niade a Irani-fer ef .-iny of iiis ]>ro]ierty, tbe effect of whicb is 
to enal)!e a credifor to obfain a sreater ])erceiitage of bis debt. and tbat, 
wbero tlie ])r(\iereiico eonsists in a transfer, tlie period of four months 
shall not exjiiie until four lîiontijs from tlu; date of registering, if regis- 
tration is reduired. Hcld. tbat wiiere tliere bad been no effective trans- 
fer of certain insurance nioney to a banl.;ru!>t's crcditor until tim mone.v 
was turued over l)y tbe baulunipt to tlie <!reditor, wbich was witliin four 
montlis prior to tlie filing of a bankruptcy pétition, tbe amount so paid 
constituted a voidable préférence. 

In Error to the District Court of the United States for the Southern 
District of lowa. 

E. D. Perry (J. R. Plummer, W. A. Spurrier, and E. C. Mills, on 
the brief), for plaintifï in error. 

William M. Jackson, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The défendant in error has filed a 
motion to dismiss the writ of error on the ground that it does not 
bear the teste of the proper officers. While the writ runs in the name 
of the Président of the United States, it is attested by "the Honorable 
Smith McPherson, Judge of the District Court," and by "Wm. C. 
McArthur, Clerk of the District Court." By the ninth section of the 
original judiciary act it was made the duty of the clerk of the Suprême 
Court to transmit to the clerks of the several courts the form of a writ 
of error as approved by two Justices of the Suprême Court. The 
form thus adopted prescribed that the writ should be' issued in the 
name of the Président of the United States and hâve the teste of the 
Chief Justice and the clerk of the Suprême Court. This was followed 
bv the act of Congress approved May 8. 1792 (1 Stat. 278, c. 36, § 9), 
now section 10(34, Rev. St. [U. S- Comp. St. 1901, p. 713], which 
prescribes that such writs of error may also be issued "as wtïl by 
the clerks of the Circuit Courts, under the seals thereof, as by the 
clerk of the Suprême Court." As this is the only statute applicable, 
it is uniformly ruled in the fédéral jurisdiction that writs of error 
must issue in the name of the Président of the United States, attested 
bv the Chief Justice of the Suprême Court and the clerk of the Circuit 
Court. Bondurant v. Watson, 103 U. S.' 278, 26 L. Ed. 447; Ex 
parte Ralston, 119 U. S. 613, 615, 7 Sup. Ct. 317, 30 L. Ed. 506; 
Cotter v. Alabama G. S. R. Co., 61 Fed 747, 10 C. C. A. 35. 

Notwithstanding the irregularity of the writ in question the mo- 
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tion should not prevail: (1) Because such defect is amendable under 
section 1005, Rev. St. U. S. [U. S. Comp. St. 1901, p. 714]. Texas 
& Pacific Railway Company v. Kirk, 111 U. S. 486, 4 Sup. Ct. 500, 
28 L. Ed. 481; Miller v. Texas, 153 U. S. 537, 14 Sup. Ct. 874, 88 
Iv. Ed. 812; Cotter v. Alabama G. S. R. Go., supra. (3) Because the 
motion to dismiss comes too late. It was not filed until within two 
days of the time this cause was set down for hearing, and after the 
défendant in error had filed Iwief taking- issue on the assignment of 
errors. In McDonogh v. MiUaudon et al, 3 How. 693, 707, 11 L. 
Ed. 787, 794, Mr. Ju.stice Gatron, after adverting to the length of time 
the case had been in the Suprême Court before the motion to dismiss 
for a like infirmity in the writ of error, said : 

"H errors hiid bceu iissisued by the pbuutiff hère, and joined by the dé- 
fendant, uo motion to dismiss t'or sneh u cause could he heard; a'i'l as no 
formai en-ors are nsnally assigued in tliis court, and none were unsigned 
in thùs cau.<?e, we think tlie delay to luake the motion Is eqnal to a .loinder 
in error, even if the clerk of the Suprême Court of Louisiana had uo au- 
thority to issue the writ," etc. 

The motion to dismiss is therefore denied. 

Passing to the merits of the case, we find that the controversy grows 
eut of the following state of facts : On the 31st day of December, 
1903, Thomas F. Wells, doing a small mercantile business at Clear- 
field, lowa, being indebted to the défendant in error, the Farmers' 
State Bank of said town, signed and delivered to said bank the follow- 
ing instrument of writing: 

"For the purpose of securing finaiicial assistance and crédit of the Farm- 
ers' State Bank of Olearfiehl, lowa, and as collatéral security for overdraft 
and two promlssory notes dated this ;Ust day of Deconiber, 1903, oue for 
$700.00 and the otber for $4,()00.()0, hearing 8 per cent, per nnnum interest 
from date and due in mouths and "> nionths, respectively, I agrée with 
aforesaid bank to dispose of niy stoi'k of goods at earliest conveniences and 
pay to aforesaid bank the jtrocceds from su<4i sale, sufflcient to satisfy my 
îndebtedne.ss to it. 

"I further agrée to carry >u the aggregate $7,000.00 iusru'ance on afore- 
said stock of goods iu my possession in building on lot 3, block 14, original 
town of Clearfleld, lowa, as protection for aforesaid claims, and assign by 
thèse présents afore-said amoiint of insurance to the Farmers' State Bank as 
collatéral security for the aforesaid îndebtedness, said insurance, or amount 
sufiicient to liquidate my iudebtediiess to aforesaid bank, to be applied for 
this puriwge in case of loss by tire. 

"The aforesaid T. F, Wells hereby agrées not to aocept settlement for 
loss for an amount less thnn suHicient to satisfy daim of the Farmers' State 
Bank without the approvnl of the latter; the aforesaid Farmers' State Bank 
granting the aforesaid T. F. Wells the rlght to settle with insurance com- 
panies in case of loss, as its agent." 

Though not affirmatively shown, it may be inferred that at that 
time Wells had taken out on his stock of goods fire insurance to the 
amount of about $7,000. It does not appear that the bank thereafter 
extended any further crédit to Wells. The actual possession of the 
insurance policies remained thereaftef with Wells. On June 22, 1904, 
the entire stock of goods so insured was destroyed by fire, whereby 
said Wells was rendered insolvent. On the 28th day of June, 1904, 
he compromised his claim of loss agaïnst the insurance company at 
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$5,075, which sum he collected and paid over to said bank in liquida- 
tion of his indebtedness to it. Within four months tbereafter, to wit, 
October 13, 190-}, three pétitions in involuntary bankruptcy were filed 
against Wells in tlie United States District Court for tlie Southern 
District of lowa. Pending thèse pétitions in involuntary bankruptcy 
he filed a voluntary pétition, on which he was adjudged a bankrupt 
October 28, 1904. After the élection and qualification of the plaintiff 
in error as trustée in bankruptcy he instituted suit against said bank 
to recover the sum so paid to it by the insolvent, on the ground of it 
being a voidable préférence under the bankrupt act. On the assump- 
tion that the alleged assignment took effect and became operative on 
the 13th day of December, 1903, the District Court directed the jury 
to return a verdict for the bank, which being done the court dismissed 
the pétition. To reverse this action of the court the plaintifï pros- 
ecutes this writ of error. 

The first question to be considered is, what is the légal import of 
the alleged contract between Wells and the bank? Reduced to its 
practical sensé it is this : Wells agreed to carry $7,000 Insurance on 
the stock of goods as a protection of the claim of the bank against 
him, "and assign by thèse présents the aforesaid amount of Insur- 
ance to the Farmers' State Bank as collatéral security for the afore- 
said indebtedness." It does not purport to assign the policies of in- 
surance, but agrées to assign an amount as collatéral security suffi- 
cient to liquidate the indebtedness to the bank, "to be applied for 
this purpose in case of lo.ss by ûre." By the last paragraph it was 
clearly contemplated by the parties that Wells should retain pos- 
session of the policy, and in case of loss he should make the proofs, 
settle with and collect from the Insurance company, and pay over so 
much of the amount collected as would be sufficient to liquidate the 
debt to the bank, with authority to compromise with the insurance 
Company, but at a sum not less than the amount of the bank's claim 
against him. Clearly this did not constitute an assignment of the 
policies in prsesenti. This contract was no more than the personal 
agreement or undertaking of Wells that he would keep the property 
insured, and in case of loss he would collect and pay over to the bank 
sufficient to liquidate the debt. The contract conveyed nothing. At 
most it was but an executory agreement to create a lien upon a fund 
to arise in case of loss and collection made from the insurance com- 
pan\', wlien for the first time an équitable lien on the fund would 
attach. In other words, its effect was a direction to pay in case of 
loss. Such an agreement, whiîe enforceable inter partes, was not 
binding upon either the insurer or those claiming an interest under 
the insured without notice of such lien. Ellis et al. v. Kreutzinger 
et al., 27 Mo. 311, loc. cit. 314, 72 Am. Dec. 270. 

In Christmas v. Russell, 14 Wall. 69, 84, 20 L. Ed. 762, 764, Mr. 
Justice Swayne, speaking for the court, said : 

"An agreement to pay ont of a partk-ular fnud, liowtn-er olear in its term.s, 
Is not iin équitable ussifinnient. A coiiveuant in tlie niost solemn form has 
no greater effeet. Tbe pliruseology eniiiloyed is not inaterial provided tlie 
intent to trauster is nianifested. SucLi au iutent and its execntlon are indis- 
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))enanblo. Tlie assicriior ninst not l'etnin nny oontrol over tlie fnnd, nny au- 
tluirUy to collect. or any power of rfvociitiou. If lie do, it is fatal to the 
claiiu oï the assisiico. Tlie traiislfi- luust be of i^iicb a cbaraetcr tbat the 
fiiud boldev eau s^ifely iiay. aud iw civiiipcllable to do so, thmish forbiddeii by 
the a!s!:igr,oi'. Whci'e the traiisfer in of the charaeter doscribed, the tuud 
liolder isj bound from the thue of notice." 

In the later case of Trist v. Child, 21 Wall. 441, 23 L. Ed. 633, the 
cotirt expressed this saine principle as foUows : 

"It is well settled tiiat au oi-d(>i' to pay a dcbt ont of a partieular fnnd 
belousiiiS to the debtoi- gives to tlio (-l'editor a S))e('lfic équitable lien iipon 
the fnnd, and biuds it in tiie haiids of the <li'a\vee. * * * jj^t a niere 
agreemeut to pay ont of pueh fnnd is not snftieient. Something more is 
necessary. There niust be au aiipi'opriation of the fnnd pro tanto, eithor by 
giviug an order or by transferring it otberwise in sueh a manner that the 
liolder is authorized to pay the aniouut direetly to the créditer without the 
further intervention of the dobtor." 

There is no proof in this case tending to show that either the in- 
surance company or any creditor of the insured had any notice of 
this agreement. On the other hand, if the view be tenable that the 
agreement as between Wells and the bank created an équitable lien 
upon the fund when collected from the Insurance company, the ques- 
tion arises, when did this lien become operative in view of the pro- 
visions of the bankrupt act? Was it on the IBth day of December, 
1903, the date of the alleged contract for transfer, or on the 38th day 
of June, 1904, the date of the payment of the money ? At the former 
date Wells was solvent. At the latter date he was insolvent. This 
question is to be solved alone by the provisions of the bankrupt act. 
Section 3 of the act déclares that : 

"iVcts of bankruptey by a person sliall consist of bis havlug * * * (2) 
transferred, while insolvent, any portion of bis projierty to one or more of 
his eredltors with iutent to prêter sueh creditors over his other creditors." 

Subsection "b" of said section provides that : 

"A pétition may be tiled against a jierson who is insolvent and who bas 
committed an act of bankruptey within four inonths after the commission 
of sueh aet. Sueli finie shall not exiiire until four montUs after (1) the 
date of the recording or registering of the transfer or assignaient when the 
act consists in having niade a transfer of any of his property with intent 
to hinder, delay, or defraud his cTeditors or for the purpose of giving a 
préférence as hereinbetore provided, * * * jf i^y ijj^y gu(iii reeording or 
registering is required or permitted, or, if it is not, from the date when the 
benefieiary takes notorious, exclusive, or continnous possession of the prop- 
erty unless the petitioning creditors hâve reeeived actual notice of sueh 
transfer or assignment." Act Julv 1, 1898, c. 5-tl, 30 Stat. 546 [U. S. Comp. 
St. 1001, p. 3422]. 

Section 60 of the act déclares that a person shall be deemed to hâve 
given a préférence if, being insolvent — 

"He bas, within four months before the tiling of the pétition, * * * 
made a transfer of any of his property, and the effeet of the transfer will 
be to enable any one of his creditors to obtaln a grertter pereentage of his 
debt than any other of sueh creditors of the same class. Where tlie préfér- 
ence consists in the transfer, sueh period of four nioutbs shall not expire 
until four months after the date of the recording or registering of the trans- 
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fer, if by Inw sncli rer'oi'dhig or registorui;; is required." 30 St:it. ô02 [U. S. 
Comp. St. 1001, ]). .■;44.-»]. 

And such trausfer is niade voidable at the suit of thc trustée to 
recover the propert}' so traiisferred or its value. Said provisions 
of sections 3 and 60 are to be read together. When so read there can 
be no permissible question but that the date of the préférence referred 
to in section 60 is the same as that referred to in section 3b, wliicli, 
as applied to the facts of this case, is the date when the transférée 
takes possession of the property, unless the instrument under which 
the elaim is made antedated the four months' period and was recorded 
prior thereto, if authorized to be recorded under the local statnte, 
or if not so entitled then from the date the beneficiary takes noto- 
rious, exclusive possession, unless the creditors of the bankrupt had 
actual notice of the alleged contract. There is no prêteuse made in 
this case of any such disclosure. There was, therefore, no effective 
transfer of this property under the bankrupt act until June 28, 1904, 
when the money was turned over by the insolvent to the bank; and 
this for the palpable reason that that was the first time the bank took 
any possession of the property or gave any recognizable notice to 
any creditor of the bankrupt of its asserted title or lien. This Vi'e hold 
is so both upon reason and the weight of authority. 

In Wilson v. Nelson, 183 U. S. 1!)1, 22 Sup. Ct. '74, 46 I^. Ed. 147, 
a debtor, more than a year prior to the filing of the pétition in bank- 
ruptcy, gave to a creditor an irrévocable power of attorney to con- 
fess judgment upon a promissory note after its maturity. Within 
four months before the filing of the pétition in bankruptcy against the 
debtor, the creditor obtained such a judgment and caused exécution 
to issue thereon. The debtor having failed within fîve days before 
the sale under the exécution to discharge the judgment or file a volun- 
tary pétition in bankruptcy, the court held that the judgment and ex- 
écution constituted a préférence by the debtor within the meaning 
of the bankrupt act. While this is not on the same parallel as the 
case at bar, it is in point as to the view entertained by the Suprême 
Court that such contracts are executory in character and become ope- 
rative only as of ihe date of their fulfillment. The nieat of the déci- 
sion is found in this postulate : 

"Tlie act of ISîlS iiinkes the resnlt ol)t:iinc{l by the crt'ditoi-, and not the 
spécifie iuteiit of tlie del)tor, the essential tact" 

In Re Klingaman (D. C.) 101 Fed. 691, more than four months 
prior to the proceedings in bankruptcy the debtor entercd into a writ- 
ten agreement with a creditor, to thc effect that the property in ques- 
tion and the policies of Insurance thereunder were pledged and hvpoth- 
eca*ed to the creditor as collatéral security for the paymcnt of the 
debt, and that he held the same subjcct to the demand of the creditor, 
with authority to the latter to take possession and dispose of the same 
at his discrétion, for his security or reimbursement. The creditor, 
however, did not take possession, under the agreement, of the pledge 
and hypothecation until within the four months' limitation. Judge 
Shiras, in a forceful discussion of the question involved, held that the 
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transfer, or the création of the lien, whichever it might be, under the 
bankrupt act, did not become effective until the beneficiary took noto- 
rious possession of the propert\- ; that sections 3 and 60 were in per- 
fect harmony, and shoiild be read togetlier ; and the written agree- 
ment not being of a character required to be recorded, and there 
being no notorious, continuous possession taken until within the four 
months' period, the transfer was voidable as a préférence. "In 
other words." he said, "the intent of this section is to déclare that, as 
against creditors of an insolvent, the limitation of time for invoking 
relief against a préférence does not begin to run until in some form 
they hâve received actual or constructive notice [of the transfer] 
to the preferred creditor ; and this intent is reached by the déclara- 
tion that in such cases the transfer constituting the act of bankruptcy 
shall be held to date from the time the instrument of transfer is 
recorded, or the possession is taken, or notice is othervvise brought 
home to the creditors of the bankrupt." 

In Johnson v. Huff, etc., Company, 133 Fed. 704, 66 C. C. A. 534, 
A. had a contract with a railroad company to furnish board to a 
track gang. He entered into an arrangement with a supply concern 
whereby it was to extend him crédit, and in turn A. gave the supply 
house an order on the railroad company to pay to it any sums due 
from the railroad to him, with the agreement between A. and the 
house that the latter was not to présent the order unless A. failed to 
keep up his payments. Accordingly the order was not presented 
for over a year, and only within one day before the contractor, be- 
ing insolvent, filed his pétition in bankruptcy. The court held that 
the order did not operate to create an équitable assignment as of 
the date when given, but became effective as a transfer only when 
presented to the railroad company; and therefore it constituted a 
préférence within the meaning of the bankrupt act. 

In English V. Ross (D. C.) 140 Fed. 630, 636, 637, deeds of real 
estate were given by the debtor to a creditor as collatéral security for 
a debt, which deeds were for property situate within the state of 
Pennsylvania, and under the statutes of the state were not required 
to be recorded. Although the deeds were made more than four 
months before the declared bankruptcy of the debtor, they were not 
recorded until within the four months, whereby notice was fîrst 
given to the creditors. Judge Archbald followed the décision above 
cited, and held that the late amendment to section 60b of the bank- 
rupt act was intended to bring the section into practical accord with 
section 3, cls. "a," "b." 

This view of the statute was taken in Matthews v. Hardt (Sup.) 
80 N. Y. Supp. 462, 469. In that case a corporation entered into an 
agreement with a creditor whereby it created what the court held to 
be a valid équitable lien upon the property for the security of its 
debt. This agreement was oral, and was not of the character required 
to be recorded under the local statute. The lien was created more 
than five months before the declared bankruptcy, but within four 
months the creditor took possession thereunder. The court held that 
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the date of the act was that of taking notorious and exclusive pos- 
session, inasmucii as no notice was given to creditors in any other 
manner. 

It is to be conceded to the défendant in errer that the décision in Re 
Wittenberg Veneer & Panel Company (D. C.) 108 Fed. 593, by Judge 
Seaman, is not in accord with the foregoing view. The only fact 
which differentiates that case from the one at bar consista in the pol- 
icy of insurance (claimed to hâve been pledged as collatéral secur- 
ity) being left in the intérim in the custody of the insurance agent, 
to be cared for and renewed from time to time, instead of being left 
in the possession of and collected by the debtor, as hère, out of 
which facts the learned judge worked out an équitable lien upon 
the proceeds of the policy in favor of the creditor. This, it seems 
to us, loses sight of the imperative mandate of the bankrupt act 
which avoids such transfers uniess publicity of the contract be given 
for the protection of the other creditors. It runs counter to the ob- 
vious policy of the bankrupt act to secure an equal participation 
pro tanto in the insolvent estate by inhibiting any act of his essen- 
tial to consummate a transfer of his property to any one creditor 
within the four months' period, except where such claimant to the 
préférence has, prior to the four months' limitation, put on record 
the instrument evidencing the préférence where such recording is 
authorized, or where notice is given to creditors of such lien. 

Deciding the case presented, our conclusion is that the judgment 
of the District Court must be reversed, and the cause is remanded, 
with directions to vacate the judgment and grant a new trial. 
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(Circuit Court of Appeals, Eighth Circuit. July 9, 190G.)' 
No. 2,387. 
Vendob and Pukchaseb — OrTioîf Conteact — Considekation — Constkuc- 

TION. 

Défendants agreed In considération of .î.500 to sell to plalntiff an op- 
tion for 30 days to purchase certiiiu land a^gregatiiig about 11,000 acres 
for $TG.180. or at the rate of $0.75 per acre for the land conveyed, "for 
said considération and prioe of $70,180, more or less, being with the 
sïiid J.'iOO at the rate of $l).7ô per acre, payable one-third In casli in 30 
days from the date of the contract; the balance to be .seriired by mort- 
giise on the land. Witliin 30 days plaintiff notified défendant'» agent of 
his aceeptance. and directed blui to pay the $,">00 to défendants "as part 
of the purchase price." after which défendants received and retaiiied 
such sum without intimatlnp; that they held it as a forfeit for plaln- 
tifl".s failnre to pay the one-thlrd of the price withln thirty days. because 
of défendants' failnre to furnish abstracts for ail the lands describcd. 
HfM, that the $.")00 paid was not a mère considération for the option. 
but that after notice of pinintiff's aceeptance It was held by défendants 
as a part of the purchase price of the land. 

SaME EXPIHATIOTf OF CONTRACT. 

A contract for the sale of a large tract of land required payment of 
one-third in cash In HO days frora the date of the contract, balance to be 

*Rehearliig denied September 4, 190(i. 
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pecured bj' mnrtgasre on tlie laiids. Tlie contract also bound the vendors 
witiiin ;îO days fi'oiii tlip date ot tlie conti'act to eonvey the lands to 
plaintiff and to deliver to liiin coinijlete abstvacts of tttle whlcli ho was 
to hâve lO days to examine, and that if it was fonnd that the title 
was détective as to aiiy cl' tho hinds thoy sliould be excepted and tlic 
priée redueed at tlie rate of s;(i.7T> ]iev aère, l'iaintiff notified défendants 
of his aceei)taace of the oiïer, and tbcy roceived the initial f;uarauty 
payment as a part of the ptirehase priée, but falled to tender the ab- 
stracts withiu tiie 30 days therenfter, treatins the contract as in exist- 
ence, and dui'iug the suceeedin}.; period of nine montbs furnisbed al)- 
stracts sbowin;; title to nbout 8,000 acres of land. IleUI, that plaintiff's 
failure to tender one-third of the purehase price within •'ÎO days froin tlie 
exécution of tlie contract, as provided thereby, did not operate to ter- 
minate it. 

3. Samf — Objections — "Waiver. 

Where a contract for the sale of land required the vendors to de- 
liver to tlie vpudee complète abstraots of title, the vendee to bave 10 
days therefrom in which to examine the same, and that within ',)() days 
froui the date of the contract the land sliould be coiiveyed and tlie ven- 
dee should ])ny one-third of tlie price, but abstracts were not delivered, 
and the vendors were not in jiosition to make title within 30 days and 
after a period of nine months, during which title was cleared to a por- 
tion of the land, the parties met to couvey sueh portion, and tlie only 
reason for tlie vendors' refusai to jtroeeed was tlieir Insistenee that the 
vendee should pay back iutercst on the purehase priée, tliey thereby 
waived the right to claiin that the contract was terminated by the veii- 
dee's failure to tender one-third of the price within 30 days Irom the 
exécution of the contract. 

4. Same — Intekest. 

A contract for the sale of land exeeutod November 21, 1001, pro- 
vided for payment of the price; one-third cash in 30 da.vs froui the date 
of tlie contract, and the balance in three notes dated Deceinber 21, 1001, 
due Decomber 21, 1002, 1903. 1004, with iuterest, etc., secured by mort- 
gage on the land. The vendors for a period of nine niouths after the 
exécution of tlie contract were unalile to make title wlien the parties 
met September 12, 1002, for the puipose of closing up the transaction 
and conveying so much of the land as to which the vendor,s had title. 
IIeî(>, that the vendors were not entitled to interest ou the inu-chase 
money from Deeember 21, 1001, and tliat the tender of notes for the 
tmpaid portion of the price bearing Interest from September 1, 1002, 
constituted a fuU coinpliaiice with the vendees' obligation. 

5. SaJIE — CONTK.ACT — RKSCISSION — BeEACH NOTICE. 

The vendee, being unable to obtain title to lands purchased as agreed, 
wrote the vendors: "You are liereby notified that I rescind said con- 
tract and déclare the same to be no longer m force." Tins language 
was however followed hy a stateineiit that the veiideo demanded re- 
tum of the guaranty payment made on the contract, and notified the 
vendors that he would hold them responsible for ail damages sustained 
on account of their refusai to carry out and perform the contra<'t. 
Held, that sucb letter was a niere notice that the vendee intended to 
treat the contract as broken for tbe purpose of furtber dealings be- 
tween the défendants, and did not amount to a rescissioii. 
C. Same — Tendek. 

Where pending performance of a contract for the sale of land, the 
vendee notified the vendors of a variance in the description of the 
tract between the abstracts furnisbed and the contract, but the ven- 
dors made no reply to such objection, the vendee was entitled to accept 
the abstracts as correct, and hence the vendors were not entitled to 
object to a tender in couforinity with the abstracts because it included 
lands différent from tliose described in the contract. 
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7. SAirE. 

Wiipvo, aftpr -((".Klpr of nerforisini)oe of a oontract for tlie sale of 
lands by tlie veiidcc, tlie veiuloi's notified liiin tlmt if. on m certain day, 
he carried ont tlie tei'nis of tlie iiiircliase reiiiiired of liiiii, tlicy wonld 
convey in tlie niauner specifled in tlie eontract tlie lands desi-rilied or 
referred to in tlie vendeo's tend(>r. tlie vendors tliereliy eonceded tliat 
tlie tender uiade was as to tlie lands proiierly deseribod tlierein. 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

As tliis ense went ofC on deniurrer to the pétition, it \Yill be necessar.y 
to f-'et ont tbe snbstance of tbe iietition, vvliicU is luinsnally lonj;. 

ïîie plaintift in error (liereinafter for conveiiienee designated tbe plain- 
tiiï), a citizen of the state of lowa, eiitered into a written eontract witli 
tbe défendants in error (hereinafter desigiiated tlie défendants), citizens of 
the state of Nortli Dakota, on tbe 21st day of November, ]001. lîy said 
eontract tbe défendants agreed, in considération of the snm of !j;."iOO, to sell 
to tbe plaintiff tbe ri,!i;ht for tbirt.y days tboretroni to inircliase certain 
lands in McLean county, N. D., afrL'regating about 11,000 acres, for the 
priée of .$70,180, or at the rate of .$0.7.1 jier acre for tbe laïKl çonve.yed, 
snid lands to be (fonveyed by good and sniticient conveyance, clear of in- 
cmnhranees, for s.aid considération and ]iri<-e of $7(!,1S0, more or less ; 
being with said .$500, at tbe rate of $0.7.") lier acre, iiayable as follows : 
(1) One-tbird cash in 30 days from tbe date of tbe eontract; and (2) tbe 
balance in three promissory notes of tlie ])laintiff. each for one-third of 
said balance, dated Decoinber 21. ]!)01. dne on or before neeemlwr 21, 
1902, 190.3 and 1904, with interest at per cent, froni date, payable annually. 
the notes to be secured by flrst morts^.-iL'e on the lands purchased, or niort- 
sages on différent portions, as the défendants niiglit désire, payinents to 
be made at tbe National Bank of Coninierco of Minneapolis, Minn. 

The eontract provided that the lands shonid be as good as average good 
farming lands in said eount.v ; that said .$500 shonid be paid by tîuï plaintiff 
at tl*e exécution of the eontract to one Engene T>. Case, of Minneapolis 
Minn., to be held by hiin until such finie, witliin said 30 days. as hc migb'l 
détermine whether or not said lands were of said cpiality. Shonid he déter- 
mine them to be of such qualit.y. or shonid fail to notify tbe parties in writ- 
ing witliin said .30 da.ys that the lands were not of the required qualit.y, 
or should tbe plaintiff décide under any circainistanoes to purebase the lanr. 
under the agreenient, thon said .*500 was to I>e iniinediately ])i;id by sait; 
Case to the défendants. Shonid tbe said Case détermine tbat said lands 
were not of the reqnisite quality, be wiis to notify tbe parties thercof 
within said finie, when the .$.500 should be repaid to the iilaintifï, and 
the agreenient should end. On the iiaynient by the plaintiff of the cash 
liayment and delivor.y of the notes and mortgage or niort.gages provided 
for, within 30 days from the date of the eontract. tbe défendants were to 
convey or cause to be conveyed to plaintiff said lands by good and suffi- 
cient conve.yance; and they were to deliver to the plaintiff complète ab- 
straets of title to said lands, who should bave 10 days in wliicli to examine 
the same after delivery; and shonid it lie found that any of the lands 
were not owned or controlled by the défendants, or the title to any of 
them should prove to be otherwise détective, suf^h lands were to be ex- 
cepted from the lands to be conveyed, and tlie ])nrchase price reduced at 
the rate of $0.75 per acre for every acre so excepted, according to the de- 
fendants the right to substitute for the lands so excepted, or add to the 
flrst above described at the same price per acre, otlier lands in said county 
owned or controlled by them, snb.iect to the same conditions, the total con- 
sidération being increased or decreased at the rate of .$0.75 per acre. 

The pétition alleged the iiayment of the $500 by depositing the s.ame 

with said Case, and that the plaintiff did accept said lands as ooming up 

to the required quality, by letters written to the défendants and said Case, 

dated December 14, 1901, which letters are filed as exhibits to the pétition : 

147 F.— 2-4 
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the pétition alleging that thereby the plaintiff notified them that he wonld 
talîe the land coiitracted for ; that lie was ready to close the deal as soon 
as the abstracts were examined according to the contract, The letter to Case 
directed him to pay the $500, to apply on the purchase price of the land, — ■ 
the receipt of which letters were duly acljnowledged. It is further averred 
that the défendants failed and neglected to furnish abstracts to any of the 
lands until long after the expiration of the 30 days; and that by con- 
sent the défendants iinally furnished abstracts to a large portion of the 
land (describing the same), designating the lands described as Exhibit A, 
on August 3, 1902, and the lands described in Exliibit A-1 on Angust 24. 
1902, and that, notwithstanding the abstracts had not been furnished within 
the tinie requii-ed. the plaintiff accepted title to ail said lands described 
in both said exhibits, and notifled the défendants in writing thereof August 
12, 1902, as to the lands described in Exhibit A and on August 29, 1902, as 
to the lands described iu Exhibit A-1. On August 1, 1902, the défendants, 
through their duly authorized agent, said Case, wrote to the plaintiff, send- 
ing him abstracts to a large number and descriptions of land, and therein 
made the request and proposai as follows: "Will you kindly advise me as 
pi-omptly as may be as to how niany abstracts you deem perfect, as we 
would llke to close up the deal for this and the last lot, aud make arrange- 
ments for extension of the remainder, so that we may bring such action as 
seems necessary." (Having référence to actions to perfect title.) 

This letter was received by the plaintiff on August 2, 1902. The saidi 
Case further wrote to plaintiff on August 2, 1902, that on that day he had 
sent by express to plaintiff a package of abstracts with lists, exhibits and letter 
of explanation, inclosing an omitted page of the letter in said package, with 
a request to insert the same in the letter of explanation. In this lettei- 
he further stated that he expected Mr. Ileimich would be home the next 
day, when they would get to hard work on the remaining abstracts, but 
expressed a désire to settle up on those thus forwarded if the plaintiff 
was agreeable thereto. On receipt of said letters, on August 12, 1902. the 
plaintiff eonseuted to the modiiîcation and eliange of said original con- 
tract as proposed in said letters from said Case, and advîsed him of the 
examination and aoceptance of the abstracts of title to the lands described 
in said Exhibit A, covoring about 4,500 acres, and in said letter said: "In 
accordance with your suggestion in your letter I am ready to close the 
purchase of the above-descrlbed land and to close the purchase of the 
other land as fast as the titles are acceptable. The titles to thèse to be sub- 
mitted as fast as they are ready, and the deal consummated as fast as titles 
are perfected, and ail titles to ail the lands in iny contract to be perfected and 
ail the lands to be delivered to me according to the terms of my contract by 
Decemlier lOth next." 

Ou August 25, 1902. said Case acknowledged receipt of the alwve letter, 
and stated that Mr. Beiseker thought that they should close for at least 
8.000 acres then ; that if the plaintiff was unable to aecept those titles then, 
they could uot be made any more perfect, that delay would not help mat- 
ters, and that they must be accepted or rejected in their then condition, 
stating that Mr. Ileimich was retuming the abstracts with bis opinion, as 
to those titles, and requesting a décision as to whether they would be ac- 
cepted or re.1ected. 

On August 29, 1902, the plaintiff wrote to Case in reply, advising him of 
the receipt and approval of the abstracts for the land contained in Exhibit 
A-1, being about 4,300 acres, stating that: "This list with the list included 
In my letter to you of the 12th instant contains ail the lands for which ab- 
stracts hâve been submitted. making a total as shown by the abstracts 
of 8,829.08 acres. * * « Thèse titles are accepted of course with the 
understandlng that ail papers submitted relating to the title. and not yet 
recorded, are to be placed on record and the abstracts continued to date 
to show them. This being in accordance with your statement ; the object 
being to save time in closing the deal on what lands are now ready, as It 
will no doubt take some time to get thèse papers ail recorded, and the 
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abstracts continued. * * * In fKîcordaiico witli yoiir rpquest, I am no\v 
ready to close the purchase of the above lantls as stated in niy letter of 
the 12th instant, the abstracts on tlie balance of the lands to be subniitted 
as fast as titles are in shape, and the deal closed on the rest of the lands 
from time to time between now and December lOth. * « * j trust you 
will be able to get the papers ready at once, as we want to get to selling this 
land this fall, and it should be on the maricet now. I see no reason for 
any serions delay now in closing on the land on which the titles bave been 
approved." In this letter the plaintifC asked the favor of seuding the deeds 
to the First National Bank of Cherokee, with the notes, mortgages, etc., as 
it would save a trip to Minneapolis, and suggesting that he wonld corne if 
insisted on but would lilœ to hâve three or four days' notice, aud inquiring 
if his wife would hâve to sign the mortgages, and whether or not the sig- 
nature of an attorney in fact vrould be sufficient, stating that he had such 
power ; suggesting that if tlie papers were sent to Cherokee liis wife would 
sign if necessary, but that it would be quite inconvénient for her to go to 
Minneapolis. The letter closed with a request for an acknowledgment of 
its receipt, and to advise him when he niight expect the papers to be ready. 

On September 8, 1902, Case wrote the plaintifï as follows : "There seems 
to be some misunderstanding on the part of Beiseker and Davidson, as to the 
matter of Interest on the notes and mortgages for the balance purchase 
money on the McLean county lands. Inasmuch as it is almost impossible 
to adjust the matter by correspondence I wish you would wire me tomorrow 
whether you will come to Minneapolis Immediately and what day you can 
be hère and I will wire both Beiseker and Davidson to be hère to nieet you 
and close up the whole matter. Come as soon as you can while they are 
home, as I may not be able to get them together after this week. Hâve been 
out of the city or would hâve written you earlier." 

On September 9, 1902, the plaintiff replied, expressing his surprise as 
to any misunderstanding in regard to interest, setting forth at some length 
the reasons why this interest should not be required, recapitulating the 
causes of the delay and the extension of time at the request of the défend- 
ants, until the présent time; suggesting the loss of the season's sales on 
the lands, and that they had been a damage to him; that the delay was 
not his fault; that the time had been exteuded as stated in a former letter 
in order to get the deal closed on what was ready, so tliat tlie land might 
be put upon the marliet at once ; that he could see no reason for coming 
to Minneapolis to adjust the matter res])Octing tliis interest, as there was 
nothing to adjust, but that lie would come when the deeds were there and 
the matters ail ready for flnal scttlement ; aud asking for an immédiate 
settlement ; that he be advised when they would be ready ; and that his letter 
in regard to his wife joining in the mortgage should be answered. In 
reply to this letter Case, on September 10, 1IX>2, wrote as follows: "Your 
favor of the 9th rcceived. Takiug evei-ything you say in considération. I 
still wish that you would come to Minneapolis as soou as possible, and 
close up tlie deal for the land for which the abstracts bave been accepted, 
also please bring the abstracts along so that we may finally chcck up the 
whole matter. Mr. Beiseker will be hère to-night and if you come up to- 
morrow night I will bave him wait for you, and you can then close, as 
deed is executed for ail lands as stated. In regard to the mortgages, we 
will hâve them drawn hère, and you can take them back with you for 
signature by your wife; and the delivpi'y of the paiiers will 1» a mère mat- 
ter of détail. If you can be hère Friday moruiiig, kindly wire me, and I 
will arrange accordingly." 

On September 11, 1902, Case wired the plaintiff from Minneapolis as fol- 
lows : "Beiseker hère ; you must come to-night. Bring abstracts and ail 
papers connected with the matter." 

The pétition further allèges that after the letter of August 12, 1902, in 
which the plaintifï consented to the extension of time requested in the letter 
of Case of August 2, 1902, the défendants, tlirough their said agent Case, 
consented thereto by thereafter forwarding additional abstracts to the land 
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doscriltpa i;i KxUibit A-1, nnd wririii!:; snid lettor of Ansnst 2.", 1002, nbovo 
set fofth. l'm'suaiit to K;!id rei;u;'st ironi Case tlie plaintilï weut to Miimea- 
polis Seyteinber 12, liK).!, wliei'e lu' met Bciseker, and was tlien ready, will- 
iiig. aud able to earry ont and pertorm tlie contract on his part as to said 
lands in Exlùbits A and A-1 ; and it was thereby asreed between the par- 
ties to close np said deal in Uke nianner as to the other lands as fast as tlie 
titles were afcepted. Tlie pétition tlien allèges tliat on tbe 18th day ot 
September. 1!)<)2, tbe plaintifi-; tendered défendants $19.423.53 in easb, and 
tlie three notes for .S1.3,242.(;2 eacli, due on or betore l>eeeniber 1, 1902, 1903, 
and 1004, resiieetively, dated Sejttoniber 1, 1902, drawing interest at tlie 
rate of (i per cent, per aiinnm froni tlieir date, together witli mortgage on 
the lands couveyed by Exliibits A and A-1 ; tliat the ainount so teudered 
Avas one-third of the pnrchase prioe, aeeordiug to the coutract, of the lands 
doseribed in said exliibits, withont interest, and less the $ô00 meiitioned in 
said contraet whidi had been paid to said Case and by him to the défend- 
ants — the plaintifC clainiing that said if-"i00 was a part of said cash payuient 
on the contraet. Said tender was niade in writing and by actually produc- 
ing and offering said cash in légal tender and said notes and mortgages to 
said Beisel-:er in the city of Minneaiiolis, Minn., copies of said tender and 
exliibits being .ittached to the pétition. The pétition avers that "the said 
défendant Beiseker tlien and there rcfusod to carry ont said contract as 
to aiiy ]iart of the said lands described therein, unless plaintilï would agrée 
to pay interest on the said pnrchase jirice from Deceniber 21, 1901." 

On September 2T, 1902, the plaintifC served npon the défendants written 
notice that lie had elected, becanse of sucli refusai, to hold said défendants 
liable for damages, which notice was filed as au exhibit. 

On Octolier 3, 1902. the défendants wrote a couiiter letter to tlie plain- 
tifC, in wliicli tliey clainied that tliey had not brokeii the contract, and tliat 
the iilaintilï had ; and that they were willing to proceed to carry ont the 
contract as they understood it. Tlie pétition allèges tluit under said olïer 
"the défendants orally insisted uiioii aud re(niired tliis plaintiff to pay in- 
terest npon the said purcUase priée of the said lands at ths rate of G per 
cent, per aiiiuim from the 21 st d.ay of Deceinber, 1901, uotwithstandir.g that 
the défendants had failed to furnisli this iilaintiff with the abstracts of 
titie called for by said contract for the lands described in Exliibits A and 
A-1 nntil Angust 3, and Angust 24, 1902, nor auy title thereto ; that the said 
written deuiand for a conipliance with said contract by this plaintiff uiKin 
snch ternis was and is a fnrther refusai of the tender made by this plain- 
tiff to said défendants," and that the saine constituted a refusai to carry 
ont said contract. 

The jiotition then allèges that as to the lands not covered by Exhibits A 
and A-1 abstracts were furnished which were détective and were returned 
for correction, and were n(>ver afterwards rodelivered to the plaintiff. That 
during ail of the tinie said lands were in the possession and under the 
control of défendants, were uncultivated ])rairie lands. liaving no rental 
value, and uo rents being ro<'cived therefroiii. Then follow the allégations 
respecting damages, setting forth the items thereof ; aud a pr.'iyer for ,iudg- 
ment for .$34,428.52. To this pétition the derendants deinurred ou the 
ground "that said complaint does not state tacts sufficient to constitute a 
cause of a(-tiou." Tlie demurrer was sustained, and the plaintiff, doclining 
to ))lead further, jndgnient was eiitered by the court disinissing the jietitiou 
and adjudging the costs against the plaintiff. To reverse this judgment the 
plaintiff prosecutes a writ of error. 

A. R. Molynetix and E. C. Herrick (Herrick & Herrick, on the 
briefl, for plaintilï in crror. 

Guy C. H. Corliss (Robert G. Morrison, on the brief), for de- 
fendants in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHIEIPS, District Judge. 
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PHILIPS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

It is to be conceded to the contention of counsel for défendants 
that the contract between the parties, in its inception. was an op- 
tiona! contract. whercby the défendants agrecd to sell the lands 
to the plaintiff on the conchtions namech wliich option ran for a 
period of 30 days. It may also be conceded that the -$,")00 deposited 
with Eugène D. Case was in the nature of a considération for the 
purchase of the option ; and that looking alone to the face of the con- 
tract and what, at the time of its exécution, was in the contemplation 
of the parties an obhgation on the part of the défendants to convey, 
did not become operative until the plaintiff complied or ofifered to 
comply with the requirement to pay one-third of the purchase money 
within the specified time. It may furtlier be conceded, that as time 
was made the essence of the contract, if not waived, the said offer 
of performance should be made within 30 days ; and further, that at 
any time during the existence of the mère option the plaintifif might 
hâve retirée! therefrom, forfeiting only the $.500 to the défendants. 
This case, however, very fitly iUustrates in practice the différence 
between a mère theor\' and actual facts. Let us see precisely what 
was the status of the $500 put up with Case. The first thing to be 
ascertained was whether or not the lands proposed to be sold were of 
the quality designated or required. Case was agreed upon to act as 
arbiter in this matter. If he decided and reported that the lands com- 
plied with the requirements, the plaintiff was then to say ^¥hether the 
deal should proceed further. Or, if of his own initiative the plain- 
tiff became satisfied with the lands, he could give notice thereof. 
If he then declined to proceed further the $500 would become for- 
feited to the défendants. If he gave notice of his accei)tance and the 
défendants declined to go further the $500 should be returned to the 
plaintifif. It is upon this hypothesis that defendant's counsel insists 
that the $500 was only the considération for the purchase of the 
opdon; and that until within the 30-days' period, he made tender of 
^he one-third purchase price for the lands contemplated to be sold, 
the option lapsed, and the plaintifif bas no standing in court. 

There are two objections to this contention: In the first place, 
it is to be observed that on the acceptance by the plaintiff of the 
lands as satisfactory the $500 might become and be considered a 
part of the purchase price. This appears in the fact that in the com- 
putation of the full acreage at $6.75 per acie it was estimated at 
$76,680; while the considération recited in the contract is $76,180, or 
$500 less in one aspect, and in the other as "$76,180 more or less, 
being with said $500 (italics ours) at the rate of S6.75 per acre." 
Not only did the plaintifif, on December 14, 1901, within the prescribed 
30 days, notify the défendants that he would take the lands as satis- 
factory, and was ready to close the deal as soon as the abstracts were 
furnished and examined, but in his letter of the same date to Mr. 
Case, the stakeholder and représentative in this matter of the de- 
fendants, he said: "You may pay them (the défendants) the $500 
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iiQw in your hands to apply upon the purchasc pr'ice of the lands." 
(Italics ours.) Thus were the défendants distinctly advised that in 
consenting to hâve the $500 handed over to them by Case, it was the 
purpose of the plaintiff to hâve it applied as a part payment of the 
purchase money for tlie land, and not as a payment for a mère option 
to purchase. 

This $500 was thereafter retained, not only without an intimation 
from the défendants that tlaey held it as a forfeit on the option con- 
tract, but the whole subséquent correspondence and course of deal- 
ings between the parties, extending over a period of about nine 
nionths, show beyond the possibiUty of a reasonable cavil that the 
défendants treated and regarded the transaction thereafter as in full 
force, executory in effect, and that tliere was no default on the part 
of the plaintiff. On the contrary, the only obstacle that arose in the 
way of a final exécution and closure of the contract for the sale was 
the inability on the part of the vendors to furnish the required 
abstracts showing title. 

The entire discussion, therefore, able and learned as it is, respect- 
ing the quality and effect of a mère contract of option to purchase, 
is quite académie as applied to a situation like this, where both par- 
ties hâve treated the $500 put up as a guaranty, or, if you please, 
as the considération for the option, after notice of acceptance by the 
purchaser, as being held by the vendors as part of the purchase price 
of the land. There has never been any rule of construction of con- 
tracts more instinct with the spirit of justice and practical sensé than 
that which déclares that where the provisions of a contract become 
the subject of controversy between the parties, the practical interpré- 
tation placed thereon by their acts, conduct and déclarations is of 
controlling force. This for the reason that the interest of each leads 
him to a construction most favorable to himself, and when différences 
hâve become serions and beyond amicable adjustment, it is the better 
arbiter. So in Long-Bell Lumber Company v. Stump, 86 Fed. 574, 
30 C. C. A. 264, this court said : 

"Courts may use the actual construction put thereon by the conduct of 
the parties under the contract as a controlling clreiuiistance to détermine the 
construction which should be put upou the contract in enforcing the rights 
of the parties. The most satisfactory test of ascertaining the true mean- 
ing of a contract is by putting ourselves 'in the place of the contracting par- 
ties when it was made, and then considering, hi vlew of ail the facts and 
circunistances surrounding them at the time it was made, what the parties 
intended by the terms of thelr agreement.' And when this intention is made 
clear by the course of their subséquent dealing and action thereon, it uiust 
prevail In the interprétation of the Instrument, regardless of inapt expres- 
sions or careless recitations." 

Why should the court be asked to hold tliat after the expiration 
of the 30-days limit fixed in the original contract, the contract had 
spent its force and was at an end, when the parties themselves for 
months thereafter did not so regard it? Why should the défendants 
now be heard to say that the plaintiff had defaulted in exercising the 
optional right for failure to make tender of the first payment within 
30 days after the date of the original contract, when during ail the 
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succeeding months they held tlie $500 as a payment on the purchase 
price of the land and were trying to complète their abstracts, and 
asking for time, the furnishing of which was a condition précèdent 
to the obhgation of the plaintiff to pay the one-third of the purchase 
nioney? In récognition of the fact that tlie contract was operative 
in accordance with the provisions therein, "tliat should it be fovxnd 
that any of said lands are not owned or controlled by said parties 
of the first part, or the title to any of them prove to be otlaerwise de- 
fective, such lands shall be exceptée! from the lands to be conveyed, 
and the purchase price hereinbefore mentioned shall be reduced at 
the rate of $6.75 per acre for every acre so excepted," when the de- 
fendants discovered that they could not make title to ail the lands 
they requested the plaintiff to accept the title to such of them as 
were shown to be clear by the abstracts and close up the deal pro tanto. 
Each party thereupon consented to a séparation, not of a dead but of 
a recognized, subsisting contract, obligatory upon both, whereby the 
one-third of the purchase money for the acres thus accepted was to 
be paid and deeds and mortgages exchanged. Not one word of 
objection was uttered — no bone of contention arose between the parties 
— until the question of the back interest was broached. According to 
the facts recited in the pétition, the only objection ever made to the 
final estimate and closure of the purchase came from the demand 
of the défendants when the parties approached the juncture for the 
exchange of title papers and payment of the one-third of the pur- 
chase money, respecting the deferred payments bearing interest from 
the Ist of December, 1901. 

In Kansas Union Life Insurance Company v. Burman (C. C. A.) 
141 Fed. 835, where an Insurance agent for the Insurance company, 
under a salary contract and for certain commissions, sent in bis rés- 
ignation to the company specifying certain grounds therefor, which 
did not include the objection that the Insurance company had failed 
to renew its license in the state where the agent was operating under 
the contract, and in his suit to recover damages for a breach of the 
contract of employment he assigned, inter alia, such failure to renew 
the license as a ground of recovery, it was held that he was estopped 
from alleging such ground as the cause of his résignation. The 
•court said: 

"It is a n'holesome rule of law, instinct witli fair play, fxpressod by Mr. 
Justice Swiiyne, iii Raihvay Company v. JIcCiU-tli.v, !)<> U. S. 2<>", 24 L. Ed. 
093, that; 'AVbere a party gives a reason l'or his condnct and «liH-ision toucl)- 
ing anything hivolved in a controvprsy. lie canuot, after litigatiou lias lieguii, 
■change his ground, and put liis oonduct uiiou aiiothcr and difl'ereiit consid- 
ération. He is not iJcniiitted thus to iiieiid his hold. lie is cwtopped from 
doing it by a settled princiiile of law.' Tliis jirincijile bas lx>oii aiiplied in 
the following instances: Davis y, Ayakelee, IHi; U, S. (>!K), ir> Sup. Ct. ,55-), 
39 L. Ed. 578, where a bankrupt olitained liis discharge, claiming that the 
judgment against him was not aft'ectod iiy it, it was held that he could not, 
tn a subséquent action on the .ludguient. dony Its validity. In Davis, etc.. 
Company v. Dix (C. C. ) (54 I''ed. 411, where it was held that the purchasers 
of a creamer.v repudiating the («ntract on the ground of fraudulent rejiresen- 
tations, could not thcreafter set up an interpolation in the contract. In 
Harriman v. Jleyer, 4.j Ark. 40, where it was held that the défense that a 
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tencler was not mnde in re.idy uioney was uot adinipsible where tlio pi'ior 
0'i.jection was to Inadequiicy of price. In Wallacc v. Minnea])olis Elevator 
Company, 37 Minn. 405, Sri N. W. 2(>9, wliere it was lield tliat a bailee refus- 
Ing to dellver wlieat btx'aiise claimed by anotlicv. conld not afterwai'ds re- 
fuse on the grouiid tliat tUe eliarges were not ])ai(l. In Ilarvis v. Cliipniau. 
9 Utah, ]05, 3;{ l'ac. 243, wliere It was licld tliat a plaintilï rcjecting title 
for want of aduiinisti'ator's liond, conld not be lieard to objeet al'terv>-arrtK 
that letters of administration were not under seal. In Ballon y. Slierwood. 
32 Neb. 689, 40 N. W. TOC, wbere It was lieid tliat title objeeted to becanso 
of pending litigation, tlie jmreliaser conld not aftervvards ob.iect for want 
of seal on the deed. In Freuzer v. Dnfreii(\ 58 Neb. 430, 78 N. W. 720, 
where it was held that where a party alleged his wife's recalcitrance as a 
reason for not execnting a contract, he could not afterwards be hoard to 
allège other reasons." 

From the inception of the dealings between the parties they recog- 
nized that as a condition précèdent to the right of the vendors to 
demand, and the obligation of the vendee to make, payment of the 
one-third of the ptirchase price, the défendants sltould furnish tlie 
plaintifif with the required abstracts showing title in the vendors to 
the land. Accordingly abstracts were ftirnished from time to time 
as the défendants were able to clear the title. In the first instance 
it was evidently the mind of the défendants that their title was in 
such condition that the deal could be brought to a final conclusion 
within 30 days. Discovering that this expectation could not be real- 
ized, they retained $500 as part of the purchase price, and by mutual 
consent sent in abstracts as they could. The plaintifï, growing im- 
patient over the delay, made complaint and insisted upon closing up 
the matter. Whereupon the défendants recognizing their inability 
to perfect title to more than 8,829.08 acres, it was mutually agreed 
to complète the transfer to that, leaving the residue in abeyance. In 
view of thèse actions — the construction placed upon the transaction by 
the parties — it is made manifest that the contention now put forth 
for them b}' astute counsel is an entire after-thought. 

The extrême position is now taken in argument by cotinsel for the 
défendants that the 10-days period fixed in the contract for exami- 
nation of the abstracts limits the time for compliance by the plain- 
tifif; and not having made tender within that time, as the abstracts 
were furnished, the right of action is gone. The provision in ques- 
tion was inserted in the contract for the purpose of allowing the 
plaintifï a reasonable opportunity to examine or hâve examined the 
title, and the right of the défendants to withdraw if the abstracts 
were longer detained. Having in view that the abstracts would be 
timely ftirnished by the défendants, it was then assumed that the 
deal could be closed within thirty days. But as the abstracts were 
not furnished within 30 days, the défendants holding the $500 with- 
out ofïering to return it, and both parties being anxious not to lose 
the sale and purchase, they waived the time limit for completion; 
and in the very nature of the situation, a reasonable time would be 
accorded in contemplation of law,. having regard to the situation of 
the parties, in which to conclude the drawing of the decds of con- 
veyance and the mortgages and to make the payment, At no time 



MOORB V. BKISKKEK. àH 

thereafter, althong'h recognizing the contract as in force, were the 
défendants in position to insist iipon the 10-davs limil, as tliey bad 
not furnished tlie abstracts to ail tlie lands. When the ■'lefcndants 
reached the limit of tbeir ability to tcnder title to more than 8,,S"^!).(i;s 
acres, by common consent the ]")artics fixed npon anoîlicr time for 
the final act of performance. Why, therefore, should the court be 
asked to rule that the tinie first agreed upon should control ? It was 
a matter in the keeping of the parties, which they could alter at will. 
îf an.y considération were cssential to its support, ample is presented 
in subserving the wishes and interests of the défendants in consum- 
mating the sale so long deferred by theni, whereby they vvould be 
entitled to hold the $500 already receivcd and obtain the balance. 
When the parties by mutual désignation finally met, September 12, 
1902, to close up the matter, the only insistence of the défendants 
was as to the back interest. They assigned no other reason for re- 
fusai to proceed. Now that litigation has supervened, they should 
be heard to make no other excuses. 

Were the défendants entitled to the interest demanded? If they 
were, this action must fail ; if they were not, their demurrer was not 
well taken. Interest is allowed either by virtue of a contract, express or 
implied, to pay it, or as damages for the wrongful détention of what 
is due to another. The interest hcrc claimed is based upon the literal 
terms of the original contract. Interest based on a contract "is re- 
coverable strictly as interest only during the continttancc of the con- 
tract and as provided by its terms, before breach and not after." K! 
American & English Enc. of Law, p. 999. As it was contemplated 
by both parties in entering into the original contract that the sale would 
be consummated within 'M) days therefrom, the provision respecting the 
deferred payments bearing interest from the Ist of December, 1901, was 
consented to and was reasonable. Ilad the contract been so com])leted 
the plaintiff wotdd hâve been let into i)Ossession of the land and been in 
position to put in on the market, and thereby he would hâve enjoyed the 
use — the équivalent of the interest. Hut for about nine months he was 
kept out of the possession, solely by reason of the dcfault of the de- 
fendants. He was thus deprivcd of the use and any benefit he might 
dérive by selling on a favorable market. The law will not reward 
their delinquency by exacting interest from tlie indulgent party. See 1 
Warvelle on Vendo'rs, p. 193; Worrall v. Munn, 38 N. Y. 112, 144. 

The further technical. objection is made in bclialf of the défendant^ 
that the amount of money tendercd in payment of the onc-third pur- 
chase money on the 8.829.08 acres was insuiificient. This is predicatcd 
of the fact that included in the snm tendered was the $.")00 placed with 
Case; the contention being that the ^■"jOO, if a payment on the purchase 
priée, was apportionable to the wh;)le body of the land ; i. e., the 
11,000 acres. It would scem to be tlie natural and reasonable thing 
that where, on a contract of purchase of property, it was agreed that 
one-third of the considération shall be paid in cash at the time of de- 
Hvcry, and notes given for tlie deferred payments, and .$">00 is paid 
as earnest money, when the parties come to consumm.ate tlie bargain 
the $500 in cash already in the hands of the vcndor should be treated 
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as part of tlie entire cash payment. The contention respecting the 
apphcation of the $500 is remarkable in view of the admission niade 
by the défendants in their letter of September 30, 1902, to the plain- 
tif?, in which they proposed (on the terms of course of the demand 
for back interest) to carry out the contract as to the 8,829.08 acres 
that '"the titles to the remaining lands therein described hâve proved 
to be defective, and are therefore by tlie terms of said contract ex- 
cepted from the lands to be conveyed." Upon what permissible 
ground, founded in reason and good conscience, can the défendants 
demand to retain that portion of the $500 that bears equal relation 
to the undivided lands? 

Keeping in mind the fact that the $500 had been paid as a part 
of the purchase price of the land, when it was announced by the de- 
fendants that they were unable to make title to over 8,829.08 acres, 
and it was thereupon agreed to close the deal on the acceptance there- 
of by the purchaser, the natural and reasonable intendment would 
be that the $500 already received should be deemed a part of the fîrst 
cash payment to be made. Any other view would be impracticable. 
No apportionment could be predicated of the number of the remain- 
ing acres, for the palpable reason that it was then impossible to know 
whether the vendors would ever be able to perfect title to the whole 
or any lesser part ; and until such title should be obtained the défend- 
ants would not be entitled to hold a dollar of the five hundred. The 
practical business sensé of the situation, therefore, Vi'as, when the 
vendors announced their ability to déclare title to only 8,829.08 acres, 
and the parties consented to close on that, to regard the $500 already 
received as part of the cash payment then to be made. No such objec- 
tion was made to the tender in the letter of défendants of September 
30, 1902. It was conceived afterwards, in searching for some loop- 
hole of escape from liability. The formai tender of the money, notes, 
and mortgages was made by the plaintifï in about two weeks after the 
final rupture, which was a reasonable time under the attendant cir- 
cumstances, and was less than 30 days after it was agreed to accept 
the title to less than the quar^tity of land originally contracted for. 
The notes tendered bore interest from the Ist dav of September, 1902, 
which, in ail conscience, was as much as the défendants could claim. 
Criticism is made by défendants' counsel of the foilowmg language 
employed by the plaintifif in his letter of September 27, 1902, to the 
défendants : 

"You are hereby notifled tliat I resclnd said contract and déclare tbe 
same to be no longer lu force." 

This must be read and understood, however, in its connection ; for 
it was follovifed up by saying: 

"And I liereby demand the payment to me of the $.500 paid by me on said 
contract, and shall also hold you responsible for ail damages sustained by 
me on account of your refusai to carry out and perform said contract." 

From which it is évident that the words "rescind" and "no longer 
in force" were uscd in no other sensé than to indicate that the con- 
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tract was broken and at an end for the purpose of further dealings 
with the défendants ; and that, therefore, the plaintifï would hold 
them Hable for damages. 

Finally, contention is made on behalf of the défendants that this 
action should fail, because in his tcnder the plaintiff inchided some 
lands différent froni those described in the original contract. In the 
letter of Aiigust 29, 1902, addressed by the plaintiff to Mr. Case, 
attention was called to the fact that in the abstracts sent there were 
some variances in certain sections from the lands described in the 
contract, with the suggestion that the error might be in the discrip- 
tion by the abstracter or it might be an error in the list in the con- 
tract. "Please see which is correct when deed is made." The sug- 
gestion was also made that as to one quarter section described in the 
contract he understood from parties who had examined the land for 
him that that section was government land. "You submit an abstract 
on the N. W, ^4 of 17, 14-1, 83, which is not in my contract, so sup- 
pose the description in the contract is an error and was intended for 
range 83 instead of 82 ;" foUowed by a distinct statement that "thèse 
titles are accepted" wdth the understanding that titles not yet recorded 
w«re to be placed on record and the abstracts continued to date ; with 
the further statement that "in accordance with your request I am 
now ready to close the purchase of the above lands, the abstracts on 
the balance of the lands to be submitted as fast as titles are in shape, 
and the deal closed on the rest of the lands." 

As, under the contract, the right was reserved to the défendants 
to substitute other lands of equal value; and as they made no reply, 
or objection to the discrepancy, the plaintiff had the right to ac- 
cept the abstracts sent as correct, and if there was any objection 
to the plaintiff's acceptance it was the duty of the défendants to 
say so when the parties met to close up the deal. More than ail this, 
after the receipt of the plaintiff's formai tender, accompanied with a 
discription of the lands, the défendants in their letter of September 
30, 1902, only imputed to the plaintiff a failure to comply because he 
had "already declared that you [he] do not intend to take advan- 
tage of said contract and purchase thereunder;" and then said: 

"You are hereby notifled that if you, on or before Octobor 20, 1902, carry 
out and perform the terms, conditions and portions of said contract to be 
by you performed in case of tbe pnrebase of tlie said lands by you, \ve 
will convey or cause to be conveyed to .vou, in manner specified in said con- 
tract, the lands herein described, tiie titles to which bave beeu accepted by 
you. beinf? the same lands described or refcrred to in your alleged tender 
to Thomas L. Beiseker on September 18, 1902. and will in ail resi)ects carry 
out and perform our part of said contract." 

They thus, in effect, conceded that the tender made was as to 
the lands properly described in the tender, wdthout one word of 
objection or suggestion on their part of any variances or noncom- 
pliance on the plaintiff's part in respect of the description of the lands. 
To such a situation applies with pungent force the rule of estoppel, 
that he who is silent when he should speak shall not be heard to speak 
when he should be silent. 
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It results that the judgment of tlie Circuit Court on tlie demurrer 
is reversed, and tlie cause is remanded with directions to overrule 
the demurrer, and for further proceedings in conformity witli this 
opinion. 



RICII V. VICTORIA COPPER MINING CO. 

(Circuit Court of Appcals, Sixtli Circuit. July 10, 1900.) 

No. 1,526. 

1. Descent and Disteibution — Real l'BorEitTY — Title of Distbibutees. 

Wliere intestate died, loaving surviving him a widow and father, 
but no issue, the widow took a life estate in tlie decedeut's lands, and tlie 
father took the reinainder after the widow's death, under the express 
provisions of Conip. Laws Mich. 18.57, pp. 858, 859. 

[Ed. Note. — For cases in point, see vol. IG, Cent. Dig. Descent and 
Distribution, § 145.] 

2. Remaindees — Recoveby of Land — Adverse Possession — Limitations — Ac- 

CBUAE OF RIOUT OF ACTION. 

Comp. Laws Mich. 1897, §9710, subd. 2, déclares that, whcn a persou 
daims as helr of one wlio died seised of land, liis riiçht of action t'> 
recover the land shall be deemod to hâve accrued at the time of such 
death, unless there is a teiiancy by curtesy or otlicr estate interveuing, 
in which case his riirht shall he deeiiied to hâve accrued when such 
Interniediate estate shall exi)ire. Held, that whore tlie father of the 
deceased owner of certain land was only entitled to the saine in re- 
mainder after the termination of the widow's life estate, his right of 
action to recover the land did not accrue until the widow's death, and 
henee adverse possession prior to that time could not aftect his title. 

3. DeEDS COVENANTS SUBSEQUENT TiTU: — PkOBATE DeOREE. 

Where a widow conveyed ail her right, title, and iiiterest in certain 
land derived froin her deceased husband, in which slie had a lite 
estate. by a deed containinc: uo eovenaiits of warranty, aiiy rights which 
she subsequently acquired under probate decree vesting in her the laud 
In controversy in fee did not accrue to her grantee. 

[Kd. Note. — For cases in point, see vol. 10, Cent. Dig. Deeds, §§ 398, 
330; vol. 19, Cent. Dig. Estoppel, §109.] 

4. Courts — Pkobate Courts — .Tueisdiotion — Questions of Title. 

A court of probnte, as a part of the administration of an intostate''s 
estate, while entitlod to order the possession of certain land turned over 
to the widow, had no jurisdiction to ad.judicato in respect to the extent 
of the widow's title or the validity of the titles and interests of other 
parties. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 479.1 

5. Administeators— Pétition for Distribution — Notice. 

Under Comp. Laws Mich. 1897, % 9448, requiriug notice of hearing 
on a pétition for distribution, an order of a probate court, declaring 
that certain land of which an intestate died seised shonld be delivered 
to the widow, granted wi'thout proof of notice and the appointment of 
a time for hearing, was void. 

[Ed. Note. — For cases in point, see vol. 22, Cent. Dig. Executors and 
Adininistrators, § 1281.] 

6. Deeds— Estate Conveyed. 

Where a widow conveyed ail her rights, title, and intorest in and to 
certain land which she derived from her deceased hushand's estate, 
the deed was satisfied by a life estate, as well as an estate in fee. 

[Ed. Note.^For cases in point, see vol. 16, Cent. Dig. Deeds, §§ 395--398.] 
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7. Adverse Possession — Notice. 

Occupation by dfifenrlîmts of land to wliicli the plaintiff made no daim 
did not cliarKe plaintiff witli notice tliat défendants made any hostile 
claim to phiintiff's adjoiuiiiK land, and did not ])ut plaintiff ou iuquiry 
in respect to the nature of défendants' possession. 

[I<;d. Note. — For cases in point, see vol. 1, Cent. Dig. Adverse Pos- 
session, §§ 129-1;î1.] 

8. Tkiaij — Instrik-tions — Boxa Finies of Plaixtiff's Claims. 

In ejectnient to recover certain land to wliicli défendants claimed 
title by adverse possession, the court clinrsed tliat at sonie finie nearly 
ail tlie timber had beau eut off the southvvest qiiarter and the north- 
west quarter of tlie section ; that the ])roiierty liad bceii taken off when- 
ever défendants iieeded it in the opération of their mine witliout ask- 
ing the people (reforrinc to plaintiff) wlio pretended to owii eis^ht- 
tvventieths tliereof anythiiiK about that. in fact. seeining to hâve 
i.snored absolutely, froin the be?;inninK, that plaiutift's ever had any 
risht there ; that plaintiffs had not iiaid taxes, had not looked after 
the land, but had allowed it to rest dorinaiît. etc. IT<-hl. that such in- 
struction was an objectionable référence to tho good faith of phiintiff's 
claim to the land. 

9. Adverse Possession — Tenants in Commox — Instructions. 

Where, in e.lectment to recover certain land, plaintiff and défendant 
were tenants in comnion, and défendant claimed tide by adverse ))os- 
session. an instruction that it was not necossary that the occupation 
b.v défendant, In order to bc adverse, should be such t'iat a niero 
stranger passing by vvould see the possession and appreciate that some 
one \vnH in possession claiming title to the whole section, but that it 
was only necessary that the ])ospssslon was such that those in the 
neighborhood, and in a position to know what was going on, appreciated 
that défendants had possession, and claimed exclusive right to the whole 
property, was erroneous. 

10. Same — Tenancy in Common — Burden of Proof. 

Where défendant claimed by adverse possession the entire title to 
land which it had previously owiied in common with phiintiff. wlio 
had beeii in rightful possession, the burden was on défendant to prove 
that its possession was accomjianiod liy iortious and disloyal acts to 
plaintiff. which were open, continued. and notorious. so as to preclude 
ail doubt as to the character of the holding or the want of plaintiffs 
kiiowledge that the same was adverse. 

[Ed. Note. — For cases in point, see vol. I, Cent. Dig. Adverse Pos- 
session, § 056.1 

11. Same — Hostile Possession — Evidence. 

Défendant previously owned certain wild. unfenced lands, in com- 
mon with plaintiff. Défendant perndtted the laud to be pastured witli- 
out plaintiff's consent, and eni])loyed a caret.iker to look after the 
])remises. No particular tliing was donc by him. bowever. and during 
subséquent years, tlie land was assessed as nonresideiit. wiiich could 
lawfully be done only when there was no occupancy of the promises. 
De'eiidant paid taxes for some years and bid oft' the land or purchased 
from othors at fax sales for other .vears. Held, that such acts were 
insufflcient to establish defendant's claim of title ns against his co- 
tenant by adverse possession. 

[Ed. Note. — For cases In point, see vol. 1, Cent. Dig. Adverse PoS' 
session, § W?,.] 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

D. H. Bail, for plaintiff in error. 

C. D. Hanchett and A. F. Rees, for défendant in error. 
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Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

SEVERENS, Circuit Judge. This is an action in ejectment. The 
plaintiff sought to recover tlie possession of an undivided eight-twen- 
tieths of two quarter sections of land in Ontonagon county in tlie 
northern peninsula of Michigan; tliat is to say, the N. W. ^ and 
the S. E. Va of section 30 in township 50 N. of range 39 W. The 
défendant pleaded the gênerai issvie, and gave notice of a spécial 
défense under the statute of limitations of that state. The cavise 
was tried before a jury and the resuit was a verdict and judg- 
ment for the défendant. The plaintiff made ont a clear title to the 
eight-twentieths of the land in question, and established his right to 
recover unless he was barred by the statute of limitations. It appears 
from the record that one Samuel H. Broughton owned this undivided 
interest in the land at the time of his death which occurred about 
December 3, 1860. He died intestate. He had no issue but he left 
surviving, his widow, Sarah N. Broughton, and his father, Shebuel 
H. Broughton. By the statutes of Michigan then in force (Comp. 
Laws 1857, pp. 858, 859), the widow took a life estate in the lands 
of the décèdent and the father took the remainder after the death of 
the widow; the statute being as follows: 

"2. If he sliall leave no issue, his estate sliall descend to his widow dur- 
ing her natural life time, and at'ter her decense to lus father." 

The plaintiff has the title of the father derived by mesne conveyance 
from him. The widow became administratrix of the husband's es- 
tate, as is to be inferred from vv'hat follows. and at the close of her 
administration in March, 1867, the judge of probate of Ontonagon 
county, upon her pétition, made an order reciting that it satisfactorily 
appeared that the deceased left no father, and assigning to her the 
eight-twentieths of the above-nientioned quarter sections of section 
30, and other described lands, "to bave and to hold the same unto 
herself and to her heirs and assigns forever." A certified copy of 
this order was offered in évidence by the défendant at the trial and 
was admitted by the court over the objection of the plaintiff that there 
was nothing to show that the probate court had jurisdiction, by notice 
or otherwise, to make the order ; and further, that it did not purport 
to be made upon notice, nor did it recite any notice. The facts stated 
in this objection sufficiently appear. The widow on or about October 
10, 1866, conveyed "ail her right, title and interest" in the eight- 
twentieths of thèse quarter sections to the Victoria Mining Company, 
but this deed, we infer, was never recorded. The company at that 
time acquired from other parties a partial interest in the other twelve- 
twentieths, and on September 19, 1869, acquired the remaining in- 
terest in said twelve-twentieths. Such title as the Victoria Mining 
Conipany had in the two qtiarter sections was acquired in 1890 by 
G. Winthrop Coffin on an exécution sale upon a judgment obtained by 
him against that company. The Victoria Copper Mining Company, 
<"he défendant in this suit, in January, 1899, acciuired through the 
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mesne conveyance the title of Coffin, and thereupon assumed full and 
visible possession thereof. From thèse récitals it is apparent that 
the whole stress of the controversy lies in the contention that the de- 
fendant has acquired the title to the eight-twentieths, which is the 
object of the suit, by adverse possession maintained through 15 con- 
sécutive years, that being the period prescribed by the ]\'Iichigan 
statute of limitations. Act March 30, 1863, now section 9714, Comp. 
L,aws 1897. The title of Shebuel IL Broughton, which the plaintiff 
has, entitled him to the possession in 1881, and no cause of action 
accrued to him until that time. Section 9716, Comp. Laws 1897. Ad- 
verse possession prior to that time by any one would not afïect his 
title. But, in fact, there had been no adverse possession. The con- 
veyance by Mrs. Broughton of ail her "right, title and interest," which 
was her life estate, to the Victoria Mining Company gave the company 
it having already acquired the other twelve-twentieths, the right to ex- 
clusive possession while she lived. 

It is claimed by the défendant that the order of the probate court 
gave to Mrs. Broughton and to her grantees color of title, which 
would extend the possession of some part of the land to the limits of 
the lands described in the order. It is to be noticed her grant was 
in 1866 and was a grant of her right, title, and interest, which was 
of life estate only; and further that the order of the probate court 
was made in 1867. It was the deed of Mrs. Broughton which sup- 
plied such color of title. as there was. We do not perceive that the 
order of the probate court, if valid for any purpose, has any bearing 
upon the question of adverse possession. Moreover, though made 
upon an entirely false assumption, it was not an adjudication which 
conferrred any rights upon her former grantee, there being no cove- 
nant of warranty. It would hâve been a proper order to make in the 
distribution of the estate, for Mrs. Broughton was entitled to hâve 
the possession turned over to her. But it was beyond the power of 
the probate court to adjudicate in respect to the extent of her title 
and the validity of the titles and interests of other parties. That 
power belongs to courts of gênerai jurisdiction. The probate court 
distributes and assigns the property of the intestate to those appar- 
ently entitled to the possession, but it does not by its orders originate 
or establish any muniment of title to the real estate in the distributees. 
As was said by Judge Cooley in Dickison v. Reynolds, 48 Mich. 158, 
12 N. W. 24, when the estate has been fuUy administered "the assign- 
ment is a matter of course and a mère formality." And undoubtedly 
this is so unless there are adversary proceedings in the nature of a 
plenary suit for which the statute provides in some cases. The titles 
of Mrs. Broughton and of the decedent's father vested immediately 
upon the death of the décèdent. There was nothing for the probate 
court to décide. The assignment was, in effect, nothing more than 
awarding Mrs. Broughton the possession. But it is unnecessary to 
pursue the discussion upon this aspect of the case. Section 9448 
requires that notice of the hearing upon a pétition for distribution 
shall be given. And if the order asked seriously involves the ultimate 
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rights of property, it would be contrary to fundamental principles that 
notice should not be reqnired. In this instance there is no proof that 
any order appointint;- a time for hearing was made, and no proof that 
any notice of the a]>plication was givcn. We are of opinion that the 
order, especially in the absence of snch showing, was a nulli*^^'. 

In order to give color of title the deed or other médium oi transfer 
miist purport to convey tlie estate to whicli the possession by tlie 
grantee is conformable. Campau v. Campau, 44 Mich. 31, 5 N. W. 
1062, where Marston, C. J., said: 

"It is also well settl(>a tlmt tlie poi^tiossion of an occupant is co-extensive 
witb liis elaim and color of title. If in possession of a part inidor color 
of litle to tlie wliolo tract, liis coustnictive possession exteniTs to tlie 
wliole; if iinrtcr color of title to an uiidivided iuterest, liis eonstnictive pos- 
session eovers tlie whole to tlie exteiit of sncli interest ; if witliout color 
of title, tlie iiossession is not exteiirted by construction, beyond tbe bound- 
aries of tbe occupied iioi'tioii. Tbe constructive possession of promises 'will 
be co-extensiye in Interest witli tbe title wiiicli gave rise to and created 
it, and iu lil;e maniicr tbe a.ctnal possession niay be liniited by tbe title of 
tbe occii])aiit. Tlie actual jiossession of a tenant in comnion will not 
be pvesuincd adverse to tliat of bis co-teuaiits, and bis constructive pos- 
session in like laauner \vill be liniited to bis interest as tenant in conimon." 

Btit there was nothing in Mrs. Broughton's deed which indicated 
the extent of the interest intended to be transferred. Its terms would 
hâve been satisfied by a life estate as well as by an estate in fee. We 
now proceed to consider the spécial questions raised by the plaintiff's 
exceptions. 

Before taking up the assignments of error in détail, it is necessary 
to State more partictdarly the facts on which the questions arise. 
The quarter sections which are the object of the suit touclied each 
other at a point. The northeast quarter and the southwest quarter 
had, for some time previous to the events with which the suit is 
concerned, been owned by the Victoria Mining Company. The local- 
ity was in a wild uncultivated région of forest and open spaces. The 
Ontonagon river runs around on other sections to the east and south. 
Counsel for défendant correstly described the premises as "wild, rotigh 
mining and minerai land. The nearest neighbors were the ferryman 
on the river, the Walsh homestead, no other neighbors nearer than 
Rockland, fotir miles away." The Walsh homestead was on the sec- 
tion next east. No. 29. The Victoria Mining Company had located 
a mining plant on the southwest quarter of the section, btit it had 
never been operated to any extent and had fallen into disusc, and 
those who had occupied there had rcmoved to other parts. Agents 
of the mining comjiany occasionally visited the place to see tb.at the 
property was not bcing injtired, and there was évidence tending to 
show that they engaged Walsh to look after the premises, and as 
compensation authorized him to pasture his cattle thereon. There 
were open tracts on the land where there had been partial clearings. 
There was no enclosure of any part of the section or anything to 
prevent cattle turned on any part from going off into adjoining ter- 
ritory, or to prevent cattle coming in from outside and pasturing thèse 
clearings. There was also évidence that at one time a prospective 
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purchaser went there and pumped the vvater ont of the mine, and in 
doing this eut some timber on the section, on wliat parts is not clear. 
The mining company paid the taxes on the whole section some of the 
years and purchased it at tax sales or from purchasers at tax sales 
for other years. During the seven years from and including 1893 
and 1898 the lands were assessed as nonresident, which im]3orts that 
they were unoccupied. Neither Shebuel H. Broughton nor his gran- 
tees hâve, at any time, exercised acts of ownership over the land 
except by grants of the eight-tvventieths undivided interest heretofore 
stated. Inasmuch as the plaintiff's predecessors in title were the 
owners of the eight-twentieths undivided interest, and were there- 
fore tenants in common with those whose title the défendant has ac- 
quired, the nature of the adverse possession, which the défendant is 
bound to make eut in order to bar the convenant, is not the same as 
in the case where there is no such relation, a distinction which it is 
important to bear in mind. Newell v. Woodrufï, 30 Conn. 492; 
Foulke V. Bond, 41 N. J. Law, 527. 

The gênerai proposition is not doubted that when a grantee takes 
actual possession of a part of a tract of land which the grant purports 
to convey to him under a claim of title to the whole derived from the 
grant, such partial possession will by construction extend to the 
limits of the grant. But the court below, in its instructions to the 
jury, told them that "the évidence indicates that it (that is, the mining 
company) had a mine on a portion of this section, but not on thèse 
quarters, but if it had a mine on any portion of this section and 
claimed the whole section, then its possession of that mining site, 
with the daim that was asserted to the whole of that section, would 
extend to the whole section." This was erroneous. If a man finds 
another in the occupation of some part of his land, he is bound to 
inquire under what claim of right the other assumes to dispossess 
him, and the answer to this inquiry necessarily informs him that the 
other party claims title to the whole tract covered by the hostile grant. 
But the occupation by another of land to which the first makes no 
claim does not charge the latter with notice that the other makes any 
hostile claim or put him upon inquiry in respect to the nature of the 
other's daim. There is no possession adverse to him. Coal Creek 
Mining Co. v. Heck, 15 Lea (Tenn.) 497. If the mining company 
was in the occupation of the mine on the southwest quarter of the 
section, it was so under an in dépendent grant from other parties, 
which, being looked up, would give no hint that a party occupying 
within its limits was also claiming the adjoining land. No doubt 
cases may arise where land along the margin of the granted land has 
been occupied under a claim that it was covered by the grant, but 
which is shown not to be so. Such cases présent a difficulty which 
must be solved upon the spécial facts. But hère no such question 
arises. There is only a proximity of parcels which were the subjects 
of independent grants. 

The court in dealing with the question of adverse possession said 
to the jury: 

147 F.— 25 
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"Now, at some time, it is not shown just when, nearly ail of tlie timber 
has been eut ofP ; ail tlie timber bas been eut off tlie soutbeast quarter and 
tbe northwest quarter, and they bave gone in tbere and taken tbis pi-operty 
off wbenever tbey needed it in their opération at tbe mine; tbey bave not 
seemed to bave asked tbe people who prétend to own tbe eigbt-twentleths 
.'uiything abont tbat, and, in fiict. they seeni to bave been Ignored abso- 
Intt^ly froin tlie beginning; and tbey, so tar as tbis testimony is con- 
vei'iied. seem to bave ignored tlie tact tbat tbey ever had any right up 
tliere; tbey baven't paid tbe taxes; tbey baven't looked after it; tbey bave 
just allowed it to rest dormant." 

It should be observée! in passing that tliis language was unfortunate. 
It is more than possible that the jury might hâve understood the 
court's estimation of the plaintiiï's claim as tlie pretense of a daim. 
To so stigmatize a case by the court in a charge to the jury is Hable 
to hâve an influence upon their judgment greater perhaps than tlie 
court always realizes. And it seems to us that the ténor of the 
language used in this summing up of facts was not quite justifiable in 
view of the facts presented by the évidence. We do not, hov^'ever, 
décide that there was réversible error in thèse remarks to the jury. 
The court did not therein lay down any rule of law, but was summing 
up the facts, and elsewhere stated to the jury that they should find 
the facts, "irrespective of anything the judge may hâve said during 
the trial, or anything he may hâve said to you in the charge." 

The court in instructing the jury upon the requisites of the adverse 
possession which the défendant must prove said: 

"Now, it is not neeessary that tbe occupation should be such tbat a 
mère stranger passiiig by would see tbe possession and would appreciate 
that somebody was In possession tbere claiming the title to the wbole 
section ; it is only neeessary tbat tbe possession was such that those in 
tbe neighborhood, and who were in a position to kuow wbat was going 
on, appreciated that tbe défendants bad possession and claimed tbe ex- 
clusive right to the wbole of tbe property." 

Admitting that this instruction might hâve been proper if the par- 
ties had been strangers, it was not so upon the relation of tenants in 
common which the court conceded to bave existed. It was neeessary 
that the other tenant in common should bave had notice that bis co- 
tenant was asserting a hostile claim of title to the wbole estate. It 
was not sufficient that the other tenant should be in the actual pos- 
session and doing those things which might seem to others proper to 
one owning the entire interest. Such possession would be the right 
of a tenant in common as regards strangers, and would bave ail the 
appearances to them of an occupation by one having the entire owner- 
ship. Campau v. Campau, 44 Mich. 31, 5 N. W. 1062 ; Marble v. Price, 
54 Mich. 466, 20 N. W. 531 ; Fenton v. Miller, 94 Mich. 204, 53 N. 
W. 957. And in Gower v. Quinlan, 40 Mich. 575 it was held that 
a tenant in common could not maintain ejectment against his co-tenant 
who was in the actual possession of the wbole and exercising acts of 
ownership if he has donc nothing inconsistent with the rights of his 
co-tenant. And in McCIung v. Ross, 5 Wheat. 116, 124, 5 L,. Ed. 46, 
Chief Justice Marshall said: 
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"A silent possession aecompanied by no act wbieh can amount to an 
ouster or give notice to liis co-tenant tliat his possession Is adverse, ought 
uot, we think, to be construed into an adverse possession." 

In the présent case the Victoria Mining Company from 186G to 
1881 owned twelve-twentieths of the estate in fee and tlie other eight- 
twentieths for the life of Mrs. Broughton, and the possession whether 
actual or constructive was lawful and conformable to its title. In 
1881, the right of Shebttel H. Broughton to the possession of the 
eight-twentieths accrued. Having been before in the rightful posses- 
sion of the whole, the continuance of that possession would not be 
adverse to the co-tenant, unless it was aecompanied by tortious and 
disloyal acts of the tenant, which must be open, continued, and no- 
torious so as to preclude ail doubt as to the character of the holding, 
or the want of knowledge on the part of the co-tenant. Zeller's Ces- 
sée V. Eckert, 4 Hovv. 289, 11 L. Ed. 9?9. And the burden of proof 
of thèse conditions was on the défendant. 

Several assignments of error involve the gênerai question whether 
the court should hâve directed a verdict for the plaintiff upon the 
ground that there was no sufficient évidence of such an adverse pos- 
session as would bar the action of a tenant in conimon. If we elim- 
inate the supposed effect of the possession of the mine site on the 
Southwest quarter to extend constructively to the whole section, which 
seems to hâve been relied upon by the court below, there is not much 
left to support the requisite adverse possession. There was one occa- 
sion, perhaps more, when timber was eut on the land in question. 
But there was no continuity, and it is well known that in a nevi' coun- 
try such acts are common trespasses. There is évidence that the Vic- 
toria Mining Company authorized Walsh to let bis cattle run over 
the whole section. But there was no enclosure, and the running of 
cattle at large is no uncommon thing in such a country, and would 
scarcely suggest that it was donc by the spécial authorization or license 
of the owners of the land. Under the laws of Michigan, the merely 
passing over and cropping thèse wild, unfenced lands without the con- 
sent of the owners was not a trespass, and would convey no hint that 
the owner of the cattle was claiming the land on which they pastured, 
or setting up title in any one else. It is said that the Victoria Mining 
Company and its successors employed Walsh to look after the prem- 
ises. But no particular thing clone by him on thèse quarter sections 
is shown. If this be not literally true, it is substantially so. During 
some of the time the company paid the taxes. During other years, 
from 1893 to 1898, they were assessed as nonresident by the super- 
viser of the township which can lawfully be done only when there is 
no occupancy of the premises. The company bid off the land for 
taxes. But the allowing of the taxes to go unpaid and then bidding 
them in are not acts of ownership, but more often indicative of a pur- 
pose to acquire a new title. 

But it remains to be said that the doing of ail thèse things by a 
tenant in common is not inconsistent with his character as such, unless 
aecompanied by some open déniai of the right of the co-ienant or such 
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conduct as clearly and unequîvocally shows that die joint tenancy is 
repudiated by him. Acts done which are consistent with his posses- 
sion for both himself and his co-tenant wih not be held to be done in 
déniai of the joint tenancy. We think it would be an unwarrantable 
deprivation of tbe property of a tenant in common to permit it to be 
divested by such vague, indefinite, and inconsequential acts of his co- 
tenant as were shown by the proof in this case, and that the court 
erred in not instructing the jury to find for the plaintifï. 
The judgment will be reversed, and a new trial awarded. 



MAUYLAND CASTJALTY CO. v. FINCH et al. 

(Circuit Court of Appeals, Eightli Circuit. July 9, 1006.) 
No. 2,375. 

1. Insurance— Exemptions— Cyclone. 

Wliere a policy instiring against loss from tlie acciclontal discliarge 
or leakage from an automatic sprinl^ler System, exempted insurer from 
lialiility for loss caused by earthqualves or cycloues, or by blasting or 
explosions of any Idnd, or by the fall or coUapse of any building or 
buildings or part tbereof, the term "cyclone"' siiould be construod in 
Its popular sensé as referring to any eharacter of a wind storm dis- 
tinguished by its concentratod force and violence, so resistless as to 
make it especially destructive to buildings in its narrow pathwny, and 
was not limited to a storm proved to h.ave been characterized by high 
winds rotating about a center of low atmospheric pressure, which center 
moved with greater or less velocity. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, 
§ 1127.] 

2. SaME— CONTEACTS OF INSURANCE. 

Where ambigious vvords or ternis are employed, they are to be eon- 
strued strongly agaiiist the insurer ; but sueh coutracts, like other c-on- 
tracts, are to be construed and applied according to the ordinary mean- 
ing of the terms employed, in consonance with their popular sensé. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 
292, 29.5.] 

3. Sasie— "Cyclone." 

Accordingly, in construing the word "cyclone" in said policy, in order 
to ascertain the sensé in wliich it was eiïiplo,\ed, tlie rule of "noscitur a 
soeiis" may be applied. So, where the policy excepts from liability in- 
jury "resultuig from or caused by eartlKiuakes, or cyclones, or blasting, 
or explosives of any liind," etc., hchl. that from its associâtes the conclu- 
sion is warranted that it was not the purpose to apply the iusurance 
policy to a violent v/indstorm, which. like an earthquake, blasting, or 
explosive, from without, was calculated to so jar or topple the building 
as to dislodge the automatic sprinkler, whereby the house was flooded 
and the injury done. 

[Ed. Note. — For cases In point, see vol. 28, Cent. Dig. Insurance, § 1127.] 

4. Tkial— Instructions. 

In giving instructions to a jury, the court should avoid the employment 
of terms and définitions of a purely technical, scientilic eharacter, calcu- 
lated to confuse the minds of the triors of the facts, where the questions 
to be submitted are well susceptible of présentation in plain, practical 
terms, easy of compréhension and application. 

[Ed. Note.- — For cases in point, see vol. 46, Cent. Dig. Trial, § 512.] 
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In Error to the Circuit Court of the United States for the District 
of Minnesota. 

James D. Armstrong, for plaintiff in error. 

P. J. McLaughlin (W. P. Warner and R. L. Kennedy, on the brief), 
for défendants in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The Maryland Casualty Company, 
plaintifï in error (hereinafter for convenience designated the défend- 
ant), issued its policy of insurance to the défendants in error (here- 
inafter for convenience designated the plaintiiïs), for a term of one 
year beginning the ïth day of June, 1904, and ending June 7, 1905, 
whereby the défendant insured the plaintiffs — 

"Against direct loss or damage to property owned by the assured and 
deseribed in tlie said scliedule and aiso for loss from liability of tlie assured 
for damage to mercliandise lield in trust or on commission or sold but not 
delivered by being removed, situate on that part of the premises occupied by 
the assured as deseribed in said schedulc. and caused, during the term of 
this insurance, by the accidentai discharge or lealcage of water from the 
automatic spriukler System now erected in or upon the building occupied 
wholly or partly by the assured ; * » * but the total aggregate liabil- 
ity of this Company hereunder shall In no event exceed .$25,000." 

The policy, however, was made subject to certain specified condi- 
tions. The ninth condition, which is the subject-matter of this con- 
troversy, is as follows: 

"This policy does not eover loss or damage resulting from any leakage oc- 
currlng ut any point outside of the inner surface of the cellar floor or walls; 
nor resulting from the explosion, i-upture, collapse or leakage of stoam boil- 
ers or steam pipes ; nor resulting from any interruption of business or stop- 
page of any work or plant ; nor resulting from freezing ; nor resulting from 
lire or violation of law ; nor resulting from or caused by the willful act 
of the assured, nor by the neglect of the assured to use ail reasonable means 
to save and préserve the property insured hereunder ; nor resulting from or 
caused by invasion, insurrection, riot, civil war. or commotion or military 
or usurped power, or by order of any civil authority ; nor resulting from or 
caused by earthquakes or cyclones or by blasting or explosions of any kind, 
or by the fall or collapse of any building or buildings, or part thereof." 

On the 20th day of August, 1904, between 8 and 9 o'dock p. m. the 
city of St. Paul was visited by a windstorm which did injury to the 
plaintiiïs' building, breaking the pipes of the automatic sprinkler, 
whereby the goods in the store were flooded by the freed water, doing 
damage to an extent of over $2.5,000. For the recovery of this al- 
légée! loss suit on the policy against the défendant was brought. To 
this action the défendant interposed the principal défense that said 
injury resulted from a cyclone, and was therefore excepted from the 
opération of the contract of insurance. On trial to a jury the 
plaintifïs obtained a verdict in the sum of $26,235, for which judgment 
was rendered, to reverse which the défendant prosecuteî this writ of 
error. 

The controlling question presented for détermination is whether or 
not the wind storm occasioning said loss was a cyclone within the 
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meaning of the policy. A brief summary of the work of that storm 
will disclose its character. The cloud which contained its fury was 
first obscrved by Professer Weitbreclit, the head of the Mechanics 
Arts High School of the city of St. Paul, who was at his cottage at 
Lake Minnetonka about 35 miles from St. Paul. He testified that 
between 8 and 9 o'clock p. m. of August 20, 1904, his attention was 
•directed to the threatening clouds, which he described as a "great 
large cloudy mass, balloon in shape, and coming down to a decided 
point at the bottom, as observed from the lake, to the southeast of 
the portion we were occupying." It moved down the lake towards 
St. Paul, and was apparently moving with the wind, and without 
évidence of révolution; "it was an oblong balloon, decidedly oblong, 
with a, pendant." lie testified that it struck his house, broke a large 
pane of glass 36 to 40 inches square, removed the frame work of the 
screens, driving one with such force against a table as to punch a 
hole in it. It blew down the chimney of his house, and a maple tree 
18 inches in diameter, taking oiï the whole top and carrying it 60 
feet diagonally across the cottage without striking the roof. It blew 
in the Windows and took ofï the roof of an adjoining cottage; turned 
a large barn around at an angle of 45 degrees, taking off the roof 
and scattering the contents. When it reached the vicinity of the city 
of St. Paul it carried out spans of the steel and iron bridge spanning 
the Mississippi river, precipitating them to a considérable distance ; 
and did great damage to trees and bouses on an island in the river. 
It struck the city at the north bank of the river ; and its gênerai course, 
with some eccentric divergencies, was from southwest to northeast, 
covering a pathway of 300 feet or more in its sweep. Near the river 
the destructive force of the storm made its first impression upon the 
city. It blew from a raiiroad track and overturned box-cars. It 
wrecked the Empire Theater and demolished the Tivoli Concert Hall, 
killing some people therein. In its pathway through the city it smash- 
ed Windows of varions sizes and strength ; blew down signs, and took 
oflf cornices from buildings, scattering their fragments in large quan- 
tifies over the streets. At Third street it raised and dropped a sk}'- 
light 50 feet square which covered the open court of the Pioneer Press 
Building; blew in its Windows on the Fourth street side, creating 
some consternation among the inmates of the building. It unroofed 
the Davidson Block at the corner of Fourth and Jackson streets. It 
leveled to the ground the freight dépôt of the Chicago, Milwaukee 
& St. Paul Railway. At Smith Park it broke, blew. down, and up- 
rooted a large number of trees. It carried off the top of the brick 
building occupied by a wagon company; the roof of which, after 
being blown ofï, dropped back on the remaining building. At an- 
other place in the vortex of its pathway it took out a section of the 
wall of a brick building. On the next street it wrecked into fragments 
a frame churcli building. In Lafayette Park locality chimneys v.'ere 
toppled over, some buildings were demolished, and trees in and about 
the park were brokeh and uprooted. It is true that the évidence tend- 
ed to show that most of the trees about the park were comparatively 



MARTLAND CASUALTr CO. V. FINCH. 391 

young, and those blown clown were easily restored ni place by the 
park commissioner. On the hill further on the destruction to houses 
and property was marked. In places, sidewalks were lifted np on 
either side of the street and tumbled in mass in the center of the street, 
showing the eccentric motion of the wind. One sidewalk was lifted 
into the air, carried over a stone-wall fence, and deposited a hundred 
feet or so in a yard. Téléphone and telegraph pôles of great size 
and strength were blown down, broken of?, and tvvisted in différent 
directions. One honse, as sliown by a photograph in évidence, was 
blown diagonally around, entirely off of one corner. Some of the 
trees, broken or twisted ofï and uprooted, were of large size and ap- 
parent great strength. While it is to be conceded that the direction 
in which the trees fell was generally in that of the storm, yet as évi- 
dence of its concentric motion, trees standing in opposite positions fell 
with their tops together. The limbs of trees had the appearance of 
being tvidsted ofif. 

As indisputable proof of the effect wrought by this narrowly con- 
fined windstorm, the street, park, telegraph and téléphone inspectors 
and repairers were ail ont as early as the light of the next morning 
would admit to look after the injury donc on their respective lines 
and beats. So piled up were some of the streets with débris, trees 
interlaced, with tangled téléphone and telegraph pôles, that at places 
the inspectors were unable to drive through the streets, according to 
their testimony. This storm was traced some 20 miles or more be- 
yond the city, and its energy and violence were marked in the throw- 
ing down of fences, the breaking of trees, and démolition of or in- 
jury to buildings. As a circumstance indicating its alarming charac- 
ter, and as eviclence of the impression it made upon their minds, news- 
paper men in their respective offices were thrown into excitement, and 
as soon as the storm sufficiently abated reporters went out in the night 
and early the next morning to observe its work of désolation; and so 
impressed were they with its character that ail the newspapers of 
the city, perhaps with one exception, the next day in their issues de- 
scribed the city as swept by a cyclone of great violence. Conceding, 
the criticism of plaintifïs' counsel that newspaper reporters may be 
given to sensational exaggeration, the fact remains that the storm 
was of such a character that notwithstanding what may be assumed to 
be their city pride to hâve the outside world understand that their 
beautiful city was inimune from things that maketh afraid, they did 
publish the alarming impressions made upon them by the storm. 

Superadded to ail this is the testimony and the report of Mr. Oliver, 
in charge of the Weather Bureau at the city of St. Paul. After an 
cxamination of the work of this storm in the city he sent in his report 
to the Department at Washington. In his officiai report he stated 
that a heavy rain began during the morning before, attended with 
thunder; that it was clear early in the forenoon but at 10 a. m. it be- 
came cloudy; at 7:45 p. m. a thunder storm began without any no- 
ticeable prémonition except that the air was quite sultry; that the 
clouds were of a yellowish tinge; and it assumed proportions of a 
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severe storm at 9 :45 p. m. The wind blew at a rate of 90 miles per 
hour from thenorthwest; and at 9:52 p. m. the anemometer and wind 
vane support were blown down, whicîi ended further registration of 
the direction and velocity of the wind. The recelver and cover of 
the rain gauge were blown away. Tlie storm whicli was about SJ/^ 
miles in length and about 300 feet in width entered the city from the 
Southwest, destroying two spans of the high bridge, crossing Harriet 
Island, on which are located the public baths ; it did much damage to 
shade trees and parts of the building. lie then stated the damage 
to the Tivoli Hall and Empire Theater, as hcretofore stated. His re- 
port continued as follows : 

"TLe storm tbcn movecl iu a uortheastcrly direction across the business 
portion of tlie city doing damage to business blocks, brealving glass, uuroof- 
Ing buildings, uprooting and brealving sbade trees iu two ot the public ])arl';s 
and along the streets ; some dwelliags and school bouses and cburebes in 
tbe Une of tbe storm were eitber entirely destroyod or greatly daumgod. 

"The distribution of the débris along the patli of t!ie storm and tlie 
direction of the uprooted trees especially in tUo parks clearly sliowed the 
présence of a whirl. The wind in passing evidently rose above souie por- 
tions of the city iu its path doing slight damage, then descending to the 
earth wlth its bcsom of destruction. 

"There was some hall about tlie size of a pea from 9 :48 p. m. to 9 :52 p. m. 
The lightning was constant and vivid. Tiie estiinated value of the prop- 
erty destroyed is ,$50(1,000. The foliowing persons were killed: Hocanson. 
Louis F., 586 Brunson Street, killed at Tivoli. Kventon, Geo., 579 Toronto 
Avenue, killed at Tivoli. liobiiison, Viola, killed at Ilouse of Good Shep- 
herd. * * * 

"The barometer did not indicate any inordinate disturbance of the air 
during the afternoon and eveniug, but at abont the time the storm struck, 
it fell very suddenly ; the barograph indicating a fall of from .75 to .24 iu 
a very few minutes." 

He then proceeded to give the readings of the barograph and the 
examination of the anemometer after the storm ; and stated that the 
last register which the wind gauge made was 160 miles an hour. He 
had been upon like duty at varions places in Texas, and at Vicksburg, 
and at Louisville, Ky., and had given constant attention to the sub- 
ject of meteorology, and had observed many vidnd storms ; that the 
velocity of this windstorm vi-as the highest he ever saw. In respect 
of his examination of the condition of the city after the storm, he 
testified that the débris along its path lay in ail directions, and that 
trees were uprooted and blown over, and on the northeast side of 
Lafayette Park they were pointed southwest and on the southwest 
side they were pointed northeast. 

The plaintiff's building, which was a large stritcture of great 
strength, the évidence shovi's, was stricken with such violence by the 
storm that strong Windows on the sides of it were blown in. It blew 
down the tower from the building, dislocated and ruptured a pipe 
in the automatic sprinkler attached thereto, and carried away two 
skylights ont of the west end, and rtiptured a pipe of the sprinkler 
beneath. The wind blew through the Windows, dislodged, with such 
force as to lift from the racks, boxes of goods and lay them on the 
floor, breaking the sprinkler pipe which lay in front, thus fiooding 
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the floor with the discharged water, causing- the damage claimed. 
The évidence in rebuttal was principally directed to an effort to 
minimize tlie extent of the destruction to property, and to sliow 
that the trees blown down about the park and elsewhere were small, 
and that some of the buildings destroyed were in a more or less 
dilapidatcd condition ; that buildings of stone and brick structure of 
great strength were not materially injured. But the évidence shows, 
without any material contradiction, that trees 18 inches in diameter 
were destroyed, and that buildings of ordinary strength, serviceable 
for human habitation and for business, were demolished and others 
greatly injured. At the conclusion of the évidence the défendant 
made request for an instructed verdict, which was refused. 

In its charge to the jury, the court, touching the issue as to whether 
the storm in question was a cyclone, made the following déclaration: 

"Xow, I (lon't think that anybody would say that a cyclone was a gentle 
i^toriii, on the contraiy I think a cyclone would be said by anybody to be, 
lïiid is iisually known, and is usually understood as being, a very severe 
aud destructive storm. It is a storm cliaracterizcd by certain peculiarities 
and characteristics, marking it as a cyclone. If we look into the dictionaries 
we find that this word is derived froni thé Greek, the noun being kuklos, a 
ci]-ele, and the verb being kukloein, to move in a circle, or to move around, 
or tp whirl around. I not only think that a cyclone has the characteristics of 
moving in a circle in the minds of the lexicographers and scientists, but it 
also has that characteristic according to the usual and ordinary and common 
acceptation of the term. And the atmosphère not only moves in a circle in 
a cyclone, but this circularly moving atmosphère also has progressive motion,, 
of greater or less velocity, usually of a very considérable velocity, and some- 
tlmes going to the extent perhaps of 20, or ."ÎO miles, or more, per hour in 
its onward movenient. So that I think, boiliug it ail down, we can deflne 
a cyclone as being a violent and destructive storm of greater or less ex- 
tent, sometimes its path eovering only a narrow strip, and at other times 
covering a vast and wide strip, characteriiied by high winds rotating about 
the center of low atmospherlc pressure, and this center moving onward, 
with greater or less velocity. sometinies at a very great velocity, at others at 
only an ordinary rate. I think the principal force of the wind in a cyclone 
Is in the circular motion. 

"Now, the scientists seem to distinguish betvi'oen a cyclone and a tornado. 
Both are characterized by high wMnds rotating about a center of low atmos- 
phoric pressure. In the cyclone, according to scientists, the area of the 
rotating wind is much greater than that of the tornado, this area in the 
cyclone being sometimes many miles in diameter, and sometimes evea hun-- 
dreds and thousauds in diameter ; whereas, in a tornado the diameter of this 
area is smaller, being often, and I think I may say usually, only a few hun- 
dred or a thousand feet. But I think under the usual and ordinary accepta- 
tion of the ternis, cyclone, in its usual and ordinary acceptation, and tornado, 
in its usual and ordinary acceptation, are synon.ymous ; a tornado being a 
small cyclone. And if it was a cyclone at ail, why then the word cyclone 
of this policy covers it. ïhe distinguishing characteristic of the cyclone or 
tornado is that of high winds rotating about a center of low atmospherlc 
pressure, and this center moving with greater or less velocity across the 
country. Now that seems to me to be what a cyclone is, and I so charge you." 

Further on the court said : 

"I don't think there can be any question that this was a severe, violent, 
and destructive storm, counsel for the plaintiff has stated so much himself ; 
but that, gentlemen, is not enough — to establish a violent and destructive 
storm— that is not enough. It must also be shown that this storm had the 
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peculiar cliamcteristies of a cyclone, that it was what \ve would cal] a whirling 
storm, and tliat it came witliin t]n\ defiiiition I bave given you of a cyclone. 
If you belleve froui the évidence tliat it was a cyclone tliat ends the case." 

Finally, the court said: 

"Of course you can liave cyclones of varying stronjrtlis. I tliink a cyclone 
must be a violent and destructive storm. but it can l)e of varions dcsrees 
of violence and destructiveness ; it niust be a violent and destructive storm 
and it must be in addition characterized by liigU wiuds rota.ting about a 
center of low atinospUeric prossiire and tbis ceiitor nioving onward witb 
greater or less velocity. It could be a cyclone without beiug an extremely 
severe cyclone." 

Reduced to its tiltimate analysis, before the jury were authorized 
to find for the défendant on this issue they were required to find 
from the évidence that this wind storm, no matter how terrifie and 
destructive, must hâve possessed the distinctive quahty of moving in 
a circle, rotating about a center of low atmospheric pressure, this 
center moving onward across the country ; that it must be a "whirl- 
ing storm." As this storm occurred in a niglit of intense darl<:ness, 
driving people who might be out doors under cover, and forbidding 
those within doors to venture out, exactly how the défendant was to 
meet by évidence the requirements of the given phenomena and 
characteristics imposed by the charge, is not apparent. It is quite 
inconceivable, in view of the évidence in this case, that the jury 
should not hâve returned a verdict for the défendant except for the 
fact that the storm was not seen with the eye to fix on it the pe- 
culiar characteristics indicated by the technical charge of the court. 
In the very nature of the situation, the character of the storm could 
only be judged of, after it ceased, by observing its eflfect. In the 
eflfects were furnished at least persuasive évidence that this storm, 
in its origin and ravages, possessed the essential "whirling" move- 
ment. 

Ivooking alone to the derivative of the word "cyclone" and its tech- 
nical import, in the conception of meteorologists and scientists, it 
may be conceded that one of its characteristics is the présence of a 
circular or gyratory motion, evidenced by a twisting effect. Look- 
\ng to the dictionary définitions, which are not, in many instances, 
reliable sign boards for légal construction of contracts, they are sub- 
stantially as foUows: 

Century Dictionary : "Any atmospheric movenicnt, gentle or ra]>id, gênerai 
or local, on land or at sea, in wbich tbe wind blows spirally around and iu 
towards the center." 

Standard Dictionary (1895) : "An atmospberic disturbance extendiug over 
an area of 100 to 500 miles In diameter, cbaracterized by decrease of baro- 
metric pressure tovvard center and by winds directed si)lrally inward ; in somo 
features opposed to anticyclone." 

New English Dictionary : "Meteoral. A System of winds rotating around 
a center of minimum barometric pressure, tbe centei- and wbole System bav- 
ing itself a motion of translation, which is sometimes arrested, when the 
cyclone becomes for a tinie statiouary." 

Webster's International Dictionary: "A violent storm, often of vast ex- 
tent, characterized by high winds rotating about a calm center of low atmos- 
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iiheric pressure. This center nioves omvanl, oftcii witli a velo<-i(y of 20 ur 
'M miles an hour." 

Volume 5, Encyclopîedia Americana, gives a brief résumé of tlie 
origin of cyclones, which is by no means helpful. 

Turning to the discussions of scientific men or meteorologists, 
it will ap]jear that the movement of ail winds is more or less cir- 
cular, and that cyclones in their technical sensé are not usually 
harmful, and are not destructive until they assume the quality of 
a tornado, denominated by them as "the child of the cyclone." 

While it is to be conceded that where an Insurance contract is so drawn 
as to be ambiguous and susceptible of ditïerent constructions, so 
that men of average intelligence might reasonably attach différent 
meanings thereto, the court will apply that construction to it which 
is most favorable to the assured, yet "the rule is especially well 
settled that contracts of Insurance, like other contracts, are to be con- 
strued according to the sensé and meaning of the terms which the 
parties hâve used, and if they are clear and unambiguous, their terms 
are to be taken and understood in their plain, ordinary, and popular 
sensé." Impérial Fire Insurance Co. v. Coos Countv, 151 U. S. 463, 
14 Sup. Ct. 379, 38 L. Ed 231. 

It will be observed that in the ninth paragraph, excepting the 
insurer from liability, it does not cover loss or damage resulting 
from freezing or fire, "nor resulting from nor caused by earthquakes 
or cyclones or by blasting or explosions of any kind, or by the fall 
or collapse of any building or buildings, or part thereof." Applying 
the rule noscitur a sociis in searching ont what must hâve been in 
the mind of the parties in the employment of the word "cyclone," 
there cannot be any reasonable doubt that it was the purpose not 
to apply the Insurance to loss or damage resulting from violent 
causes arising outside of the building where the automatic sprinkler 
was installed, siich as blasting, or explosions, or earthquakes, or 
cyclones. It excluded injuries from blasting or explosions because 
it was well known that such external force is well calculated to so 
shake the building as would probably disturb and dislodge the sprink- 
ler and cause the water to escape therefrom. It excepted earthquakes 
because of the known fact that they were calculated to jar the build- 
ing, and probably dislodge the sprinkler aiid turn loose the flood of 
water. In the same connection occurs the word "cyclone." Inas- 
much as it is conimon knowledge that wind storms of abnormal 
force or violence may so shake or topple a building as to effectually 
, disturb an automatic sprinkler in place therein, the inquiry naturalîy 
arises, why shoukl the parties to this contract be held to hâve had in 
mind that unless the windstonn possessed the peculiar quality of a cir- 
cular, twisting motion in its sweep, so as to bring it within the tech- 
nical or scientific dérivation of the word "cyclone," it should not corne 
within the compass of this exception from the policy? 

It is a conceded fact among etymologists, as well as matter of 
common learning, that words hâve their development and enlarge- 
ment, so that in time they are used and understood among the people 
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îf not in an entircly différent sensé, yet so as to express and com- 
prehend a broader application tlian was implied in tlieir origin. And, 
therefore, they'undergo in lexicography tl:e changes attached to them 
in common parlance. The law in its flexibility, constantly adjnsting 
and adapting itself to new conditions as they arise, déclares that 
vvords and phrases employed in business transactions in ordinary 
dealings among men, shall be deemed to hâve been employed in their 
popular sensé and acceptation, unless it clearly appears that they 
were intended to be used in their technical or more restricted sensé. 
It is hardly to be presumed that the average merchantman and insur- 
ance agent who make thèse insurance contracts ever heard of the 
Greek word from which the term "cyclone" is claimed to hâve been 
derived, or that they possess any technical knowledge, or had in 
mind the characteristic of "high winds rotating about a center of low 
atmospheric pressure, and this center moving onward." But they do 
know the common history of the day, that in states west of the Mis- 
sissippi river, like Missouri, Kansas, Nebraska, lowa, and Minne- 
sota, there are what are popularly known as "cyclones," occurring 
in the spring or summer months, recognized as windstorms of great 
velocity and destructive violence, as distinguished from ordinary 
windstorms known as furious or noisy gales, but not attended with 
extraordinary destruction of life and property. They do know that 
in such régions windstorms are designated as "cyclones," which, 
passing through a narrow strip of country, more or less confined, 
with such resistless force as to twist, break, and uproot trees, unroof 
aud turn over houses, and destroy property in their march, more or 
less eccentric in their movements. It is not too much to say that this 
désignation is one of common acceptance among the people. 

Scientific writers, like Mr. John Elfreth Watkins, in The Tech- 
nical World of February, 1905, while speaking rather derisively, 
bears testimony to the fact of this désignation of the terra, "cyclone" 
among the people. He said: 

"A roaring, snapping, death-sowing funnel cloud looms up in the sky, 
descends to earth, ploughs through life and property for a mile or two, 
ascends into the air whence it came, and passes off. Ten to one the nevvs- 
papers will state that a 'cyclone' visited the afïected région. It ail results 
from our eternal, inveterate habit of sticlàng to wrong names — for example, 
'locust' for cieada, 'bufCalo' for bison, and other misused terms tliat might 
be cited." 

Had the policy employed the words "violent wind storni" it would 
in practical application hâve been inexpressive and vague. Had it 
added the word "destructive" it might hâve been too narrow for* 
the assured and too' libéral for the insurer. But in the use of the 
more generic term "cyclone," in its up to date significance, it clearly 
enough expressed and included that character of wind storm dis- 
tinguished by its concentrated force and violence, so resistless as to 
make it especially destructive in its narrow pathway to property like 
buildings. 

Under the construction contended for by the learned counsel for 
plaintifïs, and as expressed in the charge of the court, had this wind- 
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storm corne, like an avalanche of mighty waters, against tlie plain- 
tiffs' building- and crushed it like an eggshell, as it did buildings of 
lesser strength, vet, the insurance company should be held for dam- 
ages, unless it should be shown that, "in addition, it was characterized 
by high winds rotating about a center of low atmospheric pressure, 
and this center moving onward with greater or less velocity," etc. 
The spirit of the common law is the instinct of practical sensé. Courts 
are most apt to approximate absolute justice in construing a con- 
troverted term in a business contract, like the one under review, by 
giving to it a practical compréhensible application, ratlier than one 
so technical and theoretical as only to obscure and mystify. "For 
the letter killeth, but the spirit giveth life." The failure to observe 
this, in seeking to solve the import of the term "cyclone," as employed 
in the ninth condition of the insurance contract, doubtless furnished 
the Jury the only conceivable pretext for finding the issue for the 
plaintifïs. Reversing the situation: Had the policy contract in- 
sured against loss resulting from a cyclone, the insurance company 
defending on the ground that the windstorm in question was not a 
cyclone, can it be imagined that the same jury would not hâve found 
the issue for the plaintiffs, had thcy not been confused, or felt coerced, 
by the charge of the court imposing the nccessity of direct proof of 
the présence in the vvind of the technical qualifies of a meteorical 
définition? 

There being no disputable évidence, on which reasonable minds 
ought to differ, as to the windstorm being of the popular conception 
of a cyclone, as that term was employed in the policy, the court should 
hâve granted the request of the défendant for a directed verdict. 
The judgment of the Circuit Court is therefore reversed, and the 
cause is remanded, with directions to grant a new trial. 
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(Circuit Court of Appoals, Eiu'htii Circuit. July 19, lOOG.) 

No. 2,:îr>1. 

Raiiroads — Ped:-kti!Ians — Death at CiinssiNO — Xkgi.icexce. 

Wliere, at tlie time plaintifï's intestate attempted to emss cTefeiidant's 
railrond tracl^ l).y crossing iu front of a flat car beins puslied over a 
Crossing in front of au engine, tlic ni'ibt was fio d.wk tiiat deccased 
eould not see tlie flat car, and tlie svvitclnnan if he liad stationed him- 
self at tlie forward end of the car would not liave seon doceasod, the 
switchman's failure to station hiniself with his lantern at the end of 
the car instead of near the middle thereof, did not estahlish neslijrence 
on defendant's part in failiiig to hâve a nian with a lighted lantern 
"upon the forward end of the car." 

Same — Presexcb of Flagsian. 

Wliere intestate, a raiiroad ensineer who was killed at a crossiiig, 
had kuowledfre that switching wsis liiiliitually conducted over the cross- 
ing at about the time of the accident and was going on at the time 
and that no flagman was kept at rhat place, défendant was not guilty 
of négligence in failing to hâve a flagniau at the crossiiig to warn pedes- 
trians that the train vwas approaching. 
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3. Same — Caee Reqt'ired — Kkowleooe of Danger. 

Where iutestato, r r.iilroarl man o( long e "lerience and obseryation, 
bad babituiilly papsed tlie crossing wbere be was killed, and was fa- 
milial- with defeuSaufs babit in switcbing cars over the crossing, and 
at tbe time of tbe accident tbo beadiigbt of tbe eugine could bave boen 
distinct!}' seen for souie distance if intestate bad looked tberefor, be 
was legally cbarged with baving seeu the same. 

[Ed. Note. — For cases in point, eee vol. 41, Cent. Dig. Railroads, § 
102G.] 

4. Evidence — Admissions — Res Gest^ — Rffect. 

Statements by intestate iinniediately after be was run over by de- 
fendant's train, that it wus his own fault, that be saw the switch en- 
gine and tbouglit be would bave time to get over in front of it, but tliat 
be dld not see tbe flat car tbat struck bim, were compétent against 
his administrator, in an action against tbe railroad company for his 
deatb, and it was error to charge tbat tbe jury sbould give but little 
heed to siich admissions, and tbat plaintifC was in no event to be 
bound tliereby. 

TEd. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, §§ 
372-370.] 

5. Raiijîoads — Negijgence — Evidence. 

Tn an action for tbe death of plaintifPs Intestate at a crossing, évi- 
dence of defendant's négligence held insufficient to sustain a verdict for 
plaintiff. 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

This is an action by the légal represent.ative of James F. Clarkson to re- 
cover damages for his accidentai death alleged to bave been caused by the 
négligence of tho plaintiff in error (hereinafter for convenience désigna ted as 
the défendant). The awident oecurred at a street crossing in the city of 
Oedar Raplds, lowa, on the evening of October 24, 1902. The plaintifC below 
recovered judgment in tbe sum of ,$2,000. 

As the décision of the case turns upon a correct understanding of the évi- 
dence, It is necessary to give a summary of the essential faets. The deceased 
was a man 03 years old, in possession of ail bis fa<ailties and power of loco- 
motion. For fifteen years be bad been a railroad eiigineer on the Chicago, 
Rock Islaud & Pacifie Raihvay ; and had worked iu its sbops at Cedar Raplds 
for flve or six years Just precediug tlie accident ; said sbops were near to the 
switching tracks in question. Daily be passed over the place where be met 
his fate, and was faniiliar with tbe situation and tbe custom and methods 
of tbe défendant railroad com])any in conductiug its l)ushioss at tbe place of 
the accident, which occurred at the intersection of tbe railroiid tracks and 
Fiftb street. At this point were eiglit railroad ti-acks used by the défendant for 
switcbing purposes, and was near to tbe western limits of the switch yard. 
Fiftb street terminated just nortb of this crossing in tbe adjoining block, 
where there were some wnrebouses. While in a sensé this was a public street 
crossing, there is little ground for reasouable controversy that it was a pub- 
licly recognized fact tbat tliis crossing was ])r;u-tically givou up to the use of 
the railroad company. Vehicles rarely iised it, and then for the purpose of 
hauling goods from tbe freigbt house, which customarily was reaubed by 
other avenues of aceess. There were no sidewalks at this crossing; but in 
the center of the street were laid planks about 10 feet long. l'edestrians who 
used this crossing were principally employés of tho railroad conipanies in 
goJng to and fro in tbe day time to tbe sbops to the north. 

The évidence shows that the switching of cars over this crossing was con- 
ducted at ail times ; that at the time of the accident, between G and 7 o'clock 
p. m., it was eustomary for tbe switch engine of tbe défendant to be engaged 
in moving cars — box and flat — about the yards and over said crossing. At 
about 6 p. m. of the day iu question the yardniaster sent the switching crew 
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with the engine to the water tank, sonie 600 feet to the east, over said cross- 
ing, to return to tlie west end of the track Xo. 2 to get two flat cars — one on 
the west and the other on the east side of the erossing. ïhe évidence on be- 
lialf of the phnntiff below was substantuilly as foUows : In an appUcation 
nuide for continuance, svvorn to by one of phiintiff's attorneys, it was stated 
what the absent witness, McGinn, would testify if présent. To avoid the 
granting of a continuance coxnisel for the défendant adniitted that if the wit- 
ness were présent he would testify as stated in the affidavit. Tliis statenient 
was that McGinn was one of the two switchmen working witlj said switch 
engine at the titne of tiie accident ; that he made the coupling between the 
engine and the flat car which passed over Olarkson just before the accident ; 
that he did not see the deceased, and got off the car as soon as he heard the 
noise, witliin a few seconds or a minute or so after the in.inry, and helped 
to pick Clarkson ut) ; that as he did so Clarkson said in bis présence and hear- 
ing tbat he saw the headlight of the engine, but did not see the flat car, and 
thought he had time to get across. Tbe following was contained in bis state- 
nient, which was admitted in évidence over the defendant's objection : "The 
proijer place for me at the time that the car wiis put in motion and moved 
towards and over Fifth street was àt the front end of the car which bit 
Clarkson, with my lantern lighted." He said it was after siniset, and dark 
at the time of the accident. It is noticeable that in this affidavit care is taken 
not to State the position occupied by McGinn wben thus on tbe car with his 
lantern. 

ïhe plaintiff below then introduced .Terry Funda as a witness, âge 20 years. 
a switchman in the employ of the Chicago, Rock Island & Pacific Railway 
Company, who, at the time of the accident was in the employ of the défendant, 
and belonged to the switching crew of the engine in question. After going 
down to the water tank the engine returned without any cars attacbed. As the 
engine went west over Fifth street he dropped off at the crossing and tried to 
open the knuckle on the flat car which stood on track Ko. 2 — the track in 
question — 15 or 20 feet west of tbe crossing. He went to the west end of the 
car. He had a lighted lantern with him as it was then after dark. The 
knuckle on that car would not open. It was a flat car, with no sides or ends, 
and a level floor. The floor would corne below his shoulders — he was five feet 
six inches high. When he found he could not oi)en the knuckle, he went down 
the track to the east two car lengths where the other flat car stood, and opened 
the knuckle on the west end thereof. Wben he started to go east to open the 
knuckle the engine was just coming in on that track, but had not yet reached 
the car standing west of the street. He heard the engine bump against the car 
and couple on, when he was doser to the second car than to the one to which 
the engine coupled. He oi)ened the knuckle, and at tbat time the engine and 
car were coming towards him. The length of the car was .34 to ,SG feet. He 
did not see or hear anything of Clarkson. and did not see anybody around 
the crossing until after the accident. McGinn was on top of tbe car. Tbe 
night was dark and he could tell where McGinn was by his lantern, and tbe 
light was shining on him from the headlight of the engine, which was heading 
towards him. His Judgment was tbat McGinn was abont tbe center of the 
car ; he walked to the head end of it, by which time the head end of the car 
must bave been over the crossing. When the engine came up to tbe car 
McGinn was on tbe footboard of the engine. When he first noticed him 
he was standing in the c-enter of the car, about the middle, with his 
lantern, and tbe car was about tbe middle of the crossing, nioving. He 
saw him walk on towards the east end of the car. Up to tliat time he 
had not heard any outcry or anything wrong. The engiueer said he had 
run over somebody, and McGinn jumped off the car and they walked 
up there. Tbe engine was then about over tbe crossing ; tbat is, clearing 
the planks. Clarkson was found under the tender east of the planks of 
the crossing between 15 and 25 feet. His body was lying between tbe rails. 
After they got him from under the tender Clarkson said: "Boys, it is ail 
my fault. I bave been railroading for a good many years. I saw that 
headlight, but I did not see the car. I thought I had time to get across, 
but I got eaugbt before I got over. I did not notice the flrst car." The 
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witness tcstified tliat tlie bciullislit was sIiiniiiR briehtly at the time; tbat 
wlien he heard the en.gine coutile onto tlie flat car and looked back he 
i-ould see tlie east end of tbe flat car ahead of the engiiie, and he could 
see the reflection of the light down on the east eud of the car. He further 
testifled that when the engine was working at this crossing he would conpie 
the cars at the head end; that cars being swltched would always be ahead 
of the engine at that end of the yards; that the work was being done in 
the usual manner that evening. 

On cross-examination he testifled that in walking across the street and 
going 65 or 70 fect from the crossing to the east car he had a lighted lantern 
in his hand. He had no difliculty In seeing the flat car McGinn was on. Ile 
could see it plainly. In his judgment the headlight would strike about 
the center of the car. He looked around when ho heard the engine couple 
to the flat car. He testifled that a man in that Une of business would 
notice that sound a good mauy car lengths away. He heard the bell ring- 
ing at the time and It continued to ring; that there was no otber engine 
or car moviug on any other track at that place, lie saw McGinn give the 
ongineer the signal to conie ahead when he saw him on the car nioving 
the lanteni up and down. He further testifled that when he looked back at 
the car he was right in front of the headlight. and, notwlthstanding that 
fact, he could see the floor of the flat car and McGinn on top of it, and could 
see the lantern in his hand. 

.James E. Gallagher, a machinist working for the Chicago, Kock Island & 
Pacifie Railway Company, testifled tliat he was about 200 feet away at the 
time of the injury ; he did not see Clarkson or any one else going towards 
the crossing ; he was not paying any attention to the engine. The flrst 
that he heard was some one exclaim "Oh, my!" He looked towards the 
crossing, and the engine was thon about on the plank part of the crossing; 
that the engine was stopped just east of the crossing. Clarkson lay be- 
tween 15 and 30 feet east of the plank crossing when they took him from 
under the engine. On cross-examination, he testifled that he remembered 
seeing the engine moving, pusbing the flat car ahead of it; that he was 
some distance from it; that it was liglit enough for him to see the flat caf 
by the light of the switeh engine, whioh shone down upon the flat car. 
When he heard the outcry he loolced and saw the switeh engine and the 
flat car, the flat car was pnst the crossing; that he must hâve seen the 
flat car from tlie side as he could not see It ahead of the engine. It was 
dark, but he could see it was a tlat car. 

William J. Monroe. a rouiii.iionî-:e foreman for the Rock Island Company, 
testifled that at tbe thue of tlie accident ho was coniing from work, up 
Fifth Street, and heard an miusnal noise, and came up to the crossing and 
saw the meu standing around something and discovered that it was Clark- 
son; that when he noticed there was something wrong he was 100 to 200 
feet away ; he was not there when Clarkson was taken out ; when he got there 
Clarkson was partly uneouscious, but revived later ; that he recognized him 
and said: "T saw the switeh engine comiiig to the crossing and thought I 
would bave time to get over in front of it, but I did not see tbe flat car, 
and it struclc me"^that he saw the headlight on the engine and thought 
he had time to get across ahead of it. He testifled that most of the people 
using that crossing were railroad employés, who were in the habit of cross- 
ing there morning, noon, and night. Ile also testifled that the switching at 
that end of the yards was mostly done by tbe engine pushing in or backing 
out with the cars ahead of the engine ; that Clarkson was in the habit of 
crossing there four tinies a day ; that Clarkson was a spécial storekeeper 
and tool caretaker in tbe roundhouse. 

The wife of tbe deceased testifled that her husband lived until the 2{)tb 
day of October ; that in going to and from the place where he worked he 
would cross the place in question every morning, noon, and night. 

This was practically ail the évidence on the part of the plaintifC except as 
to the earning capacity and âge of the deceased. 

On behalf of the défendant. George B. Txithill, the night yardmaster, who 
directed the crew to take tbe switeh engine down to the water tank as hère- 
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tofore stated. testiflod tluit tlie crew weut on duty at 6 o'clock that even- 
ius. Wlien tlicy came back from tlie t.ink lie saw tlie engine about 150 
i'eet fvom it ; tbat was about G ;10 or 6 :ir> p. m., wben he dii'ected the crew 
to go ahead and get the said two cars. Tbnre weve no other cars there or 
anytliiug to obstruct the vicw of Fit'th street witliiu the line of the- tracki^ ; 
that tiiere was nothh^g to obstruct tye view of a nir.n comins from the north 
gohig south alter he passed the traiisfer track. as to auything that mi^ht 
be upon the main line or any of the tnicks. Ile saw the flat car on track 
jS'o. 2 east of the Fifth street crossing when be was walking towards the 
office, and lookcd over to the one on the west side of the crossinir and saw 
them maîîe the coupling to the flat car. He saw Funda drop off on the 
Fifth street erossing, and Mc(!inn stayed on the enghie to tbrow the switch. 
and when he threw it he stepped on the forward footboard of the engine; 
and when the coiipling was made he step))ed right up on the flat car and let 
the brake off and turned aronnd and signaled the engineer to corne aliead. 
Mc(}inn was near the center of the car when ho gave the signal and walked 
toward the head end. The east end of the car was about 20 feet from the 
plank of the erossing when the coupling was made, and the car was standing 
still. The engineer did not start the engine until McGinn signaled with the 
lantern, at which time he w,as in the center of the car walking toward the 
front end ; that the car and the engine began moving as soon as the signal 
was given. The car was the standard flat car, the floors of which are be- 
tween four feet and four feet four Inches from the ties. That he had made 
experimeuts to see how much of the flat car would be in the rays of the 
headlight when the car was coupled onto the front of the engine ; that when 
the engine and the car were 47 inches apart tiie rays struck the ground 
eight feet ahead of the coupler ; that he could see cars on No. 4 track east 
of the erossing i^O to 165 feet. He testified that when he heard of the ac- 
cident he hastened to the scène and the flrst thing that Clarkson said was : 
"Don't hurt me any more boys, don't hurt me any more ;" when they 
straightened him around and moved the engine off of him he said: "I do 
not know wliat I was thinking of. I saw your headlight and heard your 
bell, but I tried to get across ahead." Tliat llonroe came up afterwards. 
Ile further testified that the engine would always hâve cars ahead of it in 
switching at that end of the yards, as they seldom made flying switches. 
On cross-examination he stated that there was a lighted lantern in the hand 
of McGinn who was on the car ; that the car had only 15 or 20 feet to go to 
reach the planking after the engine touched it. 

This witness on cross-examination was compelled by the court, over the 
objection of the défendant, to auswer the question if it was not the duty of 
ilcGinn to be on the east end of the car with his lantern. The witness an- 
swered that in case of a box car the switchman could hang onto a ladder 
on the front end ; in case of a flat car it is not safe for a man to stand on the 
extrême front end ; he is supposed to stand on the car where he can holler 
at or whistle or see anybody that might be in front of the car; that tliey did 
not require a man to place himself in danger. The further question was 
asked by counsel for plaintiff. over the objection of defendant's counsel, as 
follows : "Q. Where you are shoving a flat car or intending to shove a flat 
car across a public street in a city at night, should there be a nian on or near 
the front end of that car before it passes over the street with a lighted lan- 
tern?" The witness answered : "A. There is supposed to be a man on the 
car with a lighted lantern in his hand." He further testiflcd that the head- 
light on the engine had been cleaned that day and shone brightly; the re- 
fleetor caused it to throw ont a tunnel shnped stream of light ahead. With 
a flat car coupled to the head of the engine a sniall portion of the car would 
not be under the rays of thé headlight. A great majority of it would be in the 
liglit, and tlie light would extend ahead of the engine 400 or 500 feet. Ile 
further testified that a man on top of the car Ijeing pushed over the erossing 
would ordinarily stand in the center of the car : and that if he stood near the 
front he would be in danger of being jerked off the car in case of a violent 
signal to stop or slack ; that when he last saw McGinn befo]-e the accident he 
was standing al)out the proper and usuai place for a man to stand. 
147 F.— 20 
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Albert Hensing, the engineer in charge of the switch engine In question, 
testified tliat the apt-ident occurred about 6 :18 p. m. ; that after the signal was 
given by McGinn the car moved about as fast as a man could walk ; that 
McGinn got on top ol' the flat car, and coraing in siglit of him gave the signal 
to corne ahead ; he had started to go towards the front end when he came in 
sight of the engiiieer and kept giving him the signal to come ahead; he did 
not move the engine until after he reeeived the signal to come ahead; he 
could see the flat car down ahead which he was goiiig to pick up on tlie east 
side of Fifth street ; he could not see any one approaqhing Fifth street cross 
ing from the north side of the track ; he heard no outcry or inoaning as the flat 
car passed over the crossing ; he flrst heard that after the cab passed the eross- 
ing ; he stopped and found Clarkson lying by the north rail between the 
rails, part of bis left foot lying outside of the north rail had been eut off 
just above the ankle; he was lying about six feet east of the plauk in the 
crossing ; there were no signs that he had been rolled, or pnslied. or dragged ; 
there was blood on the rail, indicating that the wheel had gone over bis 
ankle at that place ; when they removed him McGinn and Funda were prés- 
ent, and also the fireman, and no others at that time; Clarkson said he saw 
the headlight, but did not see the car, that he did not know what he was 
thinking about, and it was his fault. That after he was removed from the 
engine Monroe came there and said to Clarkson: "Dad, do not talk so rauch." 
TIe did not talk any more after that. On cross-examination he said that 
the east end of the car when he started to go ahead was about 20 feet from 
the west end of the crossing ; that wiien he started he could see most of the 
plank crossing on Xo. 2 track from where he sat ; that McGinn stood side- 
ways holding the lantern so he could see it ; he noticed ho jolting of the car 
or engine as he passed over the crossing; he had cleaned the headlight of the 
engine that morning and it was bright. 

Robert Yates. locomotive fireman, testified that the night of the accident he 
came across through the tracks an.i found his way around the turntable. 
where there is a i)it about four feet deep; he could see cars on the transfer 
track 50 or ](X) feet away; he saw the lights down at the point of the acci- 
dent and went down where the parties were; that when he got there they 
had Clarkson out from under the engine and Clarkson said: "I do not know 
what I was thinking about. I saw the headlight but did not see the car." 

The défendant then introduced a number of witnesses, amoug them citi- 
zens of the town who made the experiments with the engine and flat car at the 
same place under like conditions, with the results hereinbefore stated, respeet- 
ing the light showing the flat car. Tlie évidence vv-ithout contradiction showed 
that at the time of this accident there was an arc light about a block away, 
which threw some light upon this crossing. At the close of the évidence the 
défendant made reqnest to the court for a direeted verdict for the défendant, 
which. being refused, several requests were made for instructions which were 
clenied ; but, under the vievv taken of the merits of tliis case, it is not necessary 
to set out the refused instructions or the charge of the court in détail. 

J. C. Cook (H. Loomis, on the brief), for plaintiff in error. 
F. F. Dawley (N. M. Hubbard, Jr., and C. E. Wheeler, on tlie 
brief), for défendant in error. 

Before A^\N DEVANTER and ADAMS, Circuit Judijes, and 
PHIEIPS, District Judge. 

PHILIPS, District Judfre, after stating the facts as above, deliv- 
ered the opinion of the court. 

In the light of the foregoing facts let us examine the acts of nég- 
ligence impnted by the pétition to the railroad company: (1) In 
failing to ring the bell or to give other warning to people about the 
crossing of the approach of the car. ïhere was not only an entire 
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absence of évidence to sustain this allégation, but the évidence was 
uncontradicted that the bell was rlnging. (2) In leaving said flat 
car standing within the limits of said Fifth street and so close to the 
usual traveled way of said street that when the engine was coupled 
onto the car, it was pushed over said traveled way without time or 
opportunity for persons using said traveled way to escape injury 
therefrom. There is no évidence in the record to support this charge. 
On the contrary, the évidence is clear that the end of the flat car, 
toward the street crossing, stood 15 or 20 feet from the south side of 
the street when coupled on to the engine. The "bump" of the impact 
in coupling the engine on the car was heard by the switchman, Funda, 
100 feet away. The car did not move after this coupling until McGinn 
mounted to the top of the car with a lighted lantern and gave the 
signal to the engineer, and when it did move it was only at the pacc 
of an ordinary walk, thus aft'ording ample time and opportunity 
for any pedestrian approaching the crossing to observe the movement 
and avoid collision. (3) In running said car at an excessively high 
and dangerous speed over said crossing under the circumstances, it 
being after dark and no flagman being maintained at said crossing, 
said car being pushed ahead of said engine ; in failing to hâve a flagman 
at said crossing to give warning of the approach of said car; and in 
failing to hâve any man or lantern upon the forward end of said 
flat car to warn persons using said street crossing of the approach 
of said Car. 

Thèse allégations will be considered together, as they involve the 
same principles of law. The trial court, from its charge to the jury, 
seems to hâve entertained the view of plaintifï's counsel, that the 
failure of the défendant at the time of the accident to hâve a watch- 
man stationed at the crossing, and to hâve a man with a lighted lan- 
tern "upon the forward end of the car," might be regarded as nég- 
ligence per se. This is a misconception not imusual both of the 
office of such précautions and the reason for such rule or require- 
ments. Hence, its arbitrary application, dcspite the facts of the par- 
ticular case demonstrating its inapplicability. Whenever the reason 
for a rule does not apply to the particular instance it ceases to exist. 
If a city ordinance for instance requires the ringing of a bell or sound- 
ing of a whistle on the engine approaching a crossing where a per- 
son is injured, the omission to observe the ordinance in this respect 
is wholly immaterial, if as a matter of fact the party injured had 
notice of the approach of the engine; for the reason that the only 
purpose of such warning is to give notice of the approach of the 
car. Denver City Tramway Company v. Norton (C. C. A.) 141 Fed. 
600, 607, loc. cit. So in respect of the duty to keep a flagman at 
such crossing, the purpose of which is to give warning to persons 
attempting to efïect a crossing of the approach of cars. If the per- 
son in fact is aware of the approach, or there are other facts exist- 
ing at the time and place which are équivalent to the présence of 
such watchman, his absence is wholly immaterial. Likewise in re- 
spect of a requirement that a light should be maintained at such cross- 
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ing; yet, if in fact tliere are présent other lights of equal efficiency 
the absence of the particnlar ligiit is of no conséquence. 

The only end to be subserved by the présence of a person at the 
forward end of the car is that he might observe the approach of a 
person at the crossing, and, by giving \varning, possibly avoid a 
collision. But under the plaintift's contention that the night was 
so dark that the deceased himself could not see the flat car, the 
switchman, if at the forward end thereof, would not bave seen him; 
and, therefore, his présence or his absence under such conditions 
was quite immaterial. The présence of a lantern under such cir- 
cumstances would alone hâve afïorded the deceased any protection. 
If so, it would bave been because of seeing the light he might bave 
been warned thereby of danger. There being a lantern in McGinn's 
hand near the middle of. the car, and other lights shovving the prés- 
ence of the car just as effectually as if McGinn had stood a îew feet 
further forward, it met the whole requirement of any rule, express 
or implied, touching the due care of the law in this respect imposed 
npon the railroad company. Even if McGinn had been on the for- 
ward end of the car, under the deceased's statement that he did 
not see the flat car because the headlight of the engine blinded him, 
it likevi'ise would bave eclipsed by its glare the figure of McGinn 
had he been on the forward end of the flat car. 

In its charge to the jury the court told them, in efïect, that it 
was for them to détermine from ail the facts in évidence, whether 
the défendant was guilty of négligence in its failure to bave some 
one there as flagman for the purpose of warning pedestrians that 
the train was approaching. This afïords an apt illustration of that 
conservatism in charging juries of indulging in generalities which 
amount practically to mère abstractions, of little aid to the jury 
in discerning the application of the law to the particnlar facts of 
the case. The jury is thus left on the sea of conjecture to proceed 
without chart or compass to guide. At most this crossing was but 
little used at the hour in question, and then mainly by railroad 
employés familiar with the situation and the probability at any time 
of switching cars over this crossing. Most certainly, unless the 
absence of such flagman in some degree contributed to the injury, 
the fact was not a factor in the case ; and the court should hâve 
so said. Suppose there had been a flagman at the crossing, what 
fact is there in évidence from which any jury should be allowed to 
infer that the life of Clarkson would hâve been saved? The place 
where such flagman would hâve been Funda was about with his 
lantern alight, in plain view of Clarkson, if then approaching the 
crossing. To a person of his knowledge of the switching habitually 
conducted there, and of the fact that no flagman was kept at the 
place, notice was given that a switching movement at that crossing 
was in process of exécution, as much so as if a flagman had told him 
in so many words. 

The next charge in the pétition, and the one upon which most 
stress is placed by the plaintifl' below, is as follows: In pushing said 
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car ahead, being in such position that the same could not be seen 
by said Clarkson, it being after dark. The manner of pushing the 
flat car over the crossing, the évidence shows, was in the usual way. 
Without contradiction the évidence is that when the switch engine 
was being employed at that place and time, it was for pushing either 
box or flat cars across that street. As a railroad man of long ex- 
périence and observation, and bis habitually passing the place, the 
deceased is presumed to hâve been familiar with the habit of such 
switching. When he approached the crossing, if he came from the 
north, as is contended, the headlight of the engine was ablaze, radiat- 
ing wider and wider as the distance increased from the reflector. 
While the presumption arising from the instinct of self-preservation 
is to be indulged that the deceased, if approaching the crossing at or 
about the time of the movement of the car, exercised due care, yet, 
like any other presumption this one disappears vi^hen the truth ap- 
pears. The light from the engine the law présumas Clarkson saw, 
for it required him to look, as he was conscious of approaching a 
place of danger. If he looked he could but see. If he did not see 
the light he was not looking. In either event the physical fact con- 
cludes him. Hayden v. M., K. & T. Ry., 124 Mo. 573, 28 S. W. 74. 
When a party . advances a mère theory the court should see to it, as 
said by Judge Sherwood in State v. Dettmer, 124 Mo. 435, 27 S. 
W. 1117, that it "must not go counter to the physical facts in the, 
case; for, if it does, neither courts nor juries are required to stultify 
themselves by disbelieving the immutable physical facts in the case." 
Notwithstanding some minor diflferences in the version given by 
the witnesses as to the statenients made by the deceased immediately 
after the accident, they are in practical accord that he admitted that he 
saw the headlight, and that he did not know what he was doing or 
thinking about, as he did not see the flat car. And there is little 
ground for doubting that he also said it was his fault. Touching this 
matter the court, in its charge to the jury, said : 

"If Clarkson did make that statement, that is not conclusive upon him, nor 
is it conolusiv(! npon the plaintifl' in this action, hecause undoubtetJIy Clarkson 
was sufferins pain at tiiB time, and great mental sufferins. and yoii should 
take that into considération in determining its wcight. Evon if he made it, 
it is not conclusive that the fault was his, becaxise we ail know that a person 
in that situation is not to he held strictly to ail tliat he niay say uuder those 
circumstances." 

This, it seems to us, was more than favorable to the plaintiff below. 
Its tendency was to minimize the efîect of the admission. 

The exclamations of persons in moments of sudden disaster are 
impressive. They are unpremeditated and ought to be presumed 
free from prêteuse. They reflect the truth of nature, first impulse. 
W^e fail to discover any incohérence, or external évidence of un- 
consciousness, to justify the rejection of the statenients of Clarkson 
made within a few seconds or a minute after the accident. Of 
course his admission that his misfortune was his own fault would 
not necessarily conclude him, as his déduction might be incorrect; 
yet it was, if made, his own conclusion drawn from facts especially 
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within his knowledge. Like any other alleged admission, ît was 
compétent évidence against him or anyone claiming under him. His 
whole statement made at the tirae should be received, to be judged 
of by the triers of the fact. The charge of the court in this respect 
was hardly consistent with tlie fact that coimsel for plaintiff 
belovv put in évidence the affidavit as to what McGinn, if présent, 
would testify, wdiich contained the statement that "said Clarkson said 
in my présence and hearing tliat he savif the headlight of tlie engine 
and did not see the car, and thought he had time to get across." 
And Funda, the other witness introduced on behalf of the plaintitï, 
testified that Clarkson said: 

"Boys, it is ail iny l'ault. I hâve been railroading for a good many years. 
I saw that headlight, but I did not see the car. I thought I had tiuie to get 
across, and I got caught before I got over. I did not notice the flrst car." 

The plaintiff below having thus brought into the case the statement 
of the deceased without objection, she made it an issue of fact, and 
her counsel relies upon it in part for maintaining the verdict. 

Having by its charge, practically destroyed the effect of deceased's 
statement beyond question the court should hâve granted the request of 
the défendant for a directed verdict. For eliminating the statement of 
the deceased, what hâve we in this record to support the verdict ? The 
case would stand thus : Clarkson was found injured under the defend- 
ant's car; no one saw him approach, and no one witnessed the injury. 
VVhile it is to be presumed from the nature of his injury that it was in- 
flicted by the defendant's car or cars, whether he was lying down on the 
track or whether he had stumbled and fallen between the rails in cross- 
ing, at best would be matter of conjecture. Would such a state of facts, 
without more, sustain a verdict for damages against the railroad 
Company? In Cincinnati, etc., Railway Company v. South Fork R. 
Co. (C. C. A.) 1.39 Fed. 528, 1 L. R, A. (N. S.) 533, Judge Lurton, 
in a forceful opinion, maintains that the maxim of res ipsa loquitur 
does not so apply even to the relation of carrier and passenger, that 
a mère injury to a passenger in transit is sufficient without more to 
warrant a finding that the injury resulted from the négligence of the 
railroad company. Clarkson was neither a passenger nor an employé. 
No contractual relation existed between him and the défendant rail- 
road Company. The company owed him no duty other than a public 
one. When, therefore, he or his représentative asks to hold the rail- 
road company for damages resulting from the fault of the company 
proof must be offered to show how he got under the car and how it 
was the fault of the railroad company. 

The principal reliance to support the verdict is upon the case of 
Texas & Pac. Ry. Co. v. Gentry, 163 U. S. 353, 16 Sup. Ct. 1104, 41 
L. Ed. 186. While there are lines of parallelism between that and the 
case at bar, they soon diverge and draw apart. We only know what 
the facts of the Gentry Case were from statements found in the 
opinion of the court, to the effect that while there was confîict in it 
there was sufficient évidence to render it necessary to submit the case 
to the jury; that évidence tended to show the following state of 
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facts : While Gentry was passing pver the defendant's yards he was 
run down and killed by a flat car coupled in .front of a locomotive 
used by the défendant for switching purposes ; that the défendant 
failed to place any headhght, lantern, or other iights of any kind, or 
any other signal of danger, or any person to watch for employés, on 
said flat car to give warning of its character, or to soiind the whistle 
or ring the bell of the locomotive as it approached the crossing; 
that the headlight on the locomotive was so arranged that its rays 
passed entirely over and beyond the flat car in front of the locomo- 
tive ; and that tl,-; défendant failed to hâve any lantern or light at 
the point in or about its yards or the crossing; and that the engine 
used by the company for switching purposes on the occasion was an 
ordinary heavy road engine with a pilot in front, and was not suit- 
able, but unfit, for such purpose ; and that the défendant did not 
hâve knowledge of such use of an ordinary engine, with a flat car 
coupled in front of it for switching purposes; that he was unable to 
see the flat car on account of the darkness of the night, and by being 
blinded by the headlight on the engine, and had not heard the whistle 
or bell of the locomotive, not knowing anything of the use and danger 
of the locomotive and flat car as an appliance for switching pur- 
poses. From which it appears that the railroad company in moving 
the flat car did so with a road engine, with the headlight so far above 
the flat car in front that its rays did not disclose the présence of 
the flat car ; that there was no one on the flat car or about there with 
a lighted lantern, nor were there other lights about the crossing, and 
that the employment of such a road engine for such purpose was so 
unusual as to mislead the injured party. As everyone knows, who- 
ever observed such engines, the headlight in a road engine is con- 
siderably higher from the ground than that of a switch engine ; 
and, therefore, the light did not fall upon the flat car at ail. But. 
in the case at bar, the évidence does not admit of dispute that the 
engine employed was the usual switch engine. That the headlight 
fell on the flat car so as to plainly disclose four-fifths — about 24 feet — 
of the forward part of the car to full view. That there was on top 
of the flat car, near or a little forward of the middle, a brakeman 
with a lighted lantern in his hand, who stood in the full glare of the 
headlight, who was plainly seen in that position by Funda, the ]:ilain- 
tiff's witness, and as demonstrated by experiments made by a num- 
ber of uncontradicted witnesses, both the flat car and the présence 
of McGinn on top of it were plainly visible at least 50 feet from 
the car to anyone approaching the crossing. There was also an arc 
light in the adjoining block, which threw sufficient light on this 
crossing to disclose the présence of an object like a flat car thereon. 
In addition to this, Funda was passing to and fro about this crossing 
with a lighted lantern in his hand. It would seem to be a i)hysical 
impossibility for Clarkson not to hâve discovered the présence of the 
flat car unless he was positively heedless, or his mind was occupied 
about something else, or more likely because he had grown careless 
from familiaritv with the situation. Unless it is to be assumed that 



408 147 KEDHKAL lUO PORTER. 

he supposée! McGinn was in some way suspended in midair, fonr or 
five feet above the ground, he must hâve known he was standing on 
something moving in front of the engine. And when this is con- 
sidered in connection with his knowledge of the habit of the défen- 
dant in switching flat cars across that street he was bound to assume 
that such movement was in process of exécution — as the bell was 
ringing indicating movement. The point where he lay when found — - 
several feet beyond the plank way in the street — corroborâtes his 
statement that he thought he could get around ahead of the engine; 
and we entertain httle doubt that in that way he lost his life. Thus 
furnishing another illustration of the fact that rather than await, in 
perfect safety, the passing of a car at such crossing, to save a few 
seconds of time some people will run a race with the car as to which 
shall first cross,and usually lose on the hazard. 

In any permissible view of the facts and the law of this case, this 
verdict cannot stand except upon the license of a mère conjecture, 
as needful to be restrained as a disguised confiscation. The court 
should hâve granted the request of the défendant for a directed ver- 
dict. 

It results that the judgment of the Circuit Court must be reversed, 
and the cause remanded, with directions to grant a new trial. 



SAT.MON et al. v. IIELEXA BOX CO. 

(Circuit Court of Appeals, Elglitli, Circuit. July IC, 1006.) 

(No. 2,309.) 

Teiai.— Instructions — Refusai,. 

Wliere, in an action for breach of a contra et of sale, tlie court chargée! 
that if the défendants were not jrnilty of a breach of the contract and 
a-cted in good faith, were rend.y to take the lumber contracted for, and the 
only reason they did not talie it was because plaintiff was unable to flll 
their orders, then plaintiff could not recover, but that if défendants, and 
not plaintiff. were guilty of a breach of the contract, plaintiff was en- 
titled to ret'over, it was not error to refuse to charge that plaintifC could 
not recover unloss it liad previously coniplied with the conditions im- 
pofed on it by the contract, it being substantially eovered by the charge 
given. 

[Ed. Note.— For caf.es in point, see vol. 4G, Cent. Dig. Trial, § 652.] 

Sales — Place of Deliveky. 

In the absen<'e of any contrnry provision in a contract of sale, the 
place of deliyery is the place wbero the goods are located when sold. 
[Ed. Note.~For cases in ])oiut, see vol. 43, Cent. Dig. Sales, §215.] 

SAME — CONTKACT — CoNSTIiUCTU IV. 

A contract provided for tlic jinrchnse of 4.000. OCO feet of différent 
grades of dimension Iniii.bpr iit an a,«rerd priée on a certain frcight rate, 
and 1,000,000 more feet to be dolivercd on anvt'ipr freight r.'îlo, "to be 
shipped at the rate of froni 40 to ;")() cars ])er -.lonth," in aecordance with 
shipping directions to be given l)y the bnyeri Irom time to tinie. Helû-, 
that such contract bonnd tijc bnyers to give sliini]ing instructions within 
a reasonable time. and reqnired llie sellei'. M'itliin a like reasonable tinic, 
to make shipments aecoi'ding to tlio instructions. 

[Ed. Note.— For cases in point, .-ce vol. 4:!, Cent. Dig. Sales, §§ 222, 223.] 
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4. SAilE — UXCEItTAISTY. 

The clîRTf'e of tlie contract requiring shipmriits to hp mnde a^cordinp; 
to shiiiping iiistnictioiis to he siveii fro!ii time to tiiue by tho taiyers did 
i!ot reiider tlie coutraet void for uncertainty or unenforcpable except at 
the option of tbe buyers. 

[Kd. Xote. — For cases in point, see vol. 43, Cent. Dig. Sales, | 51.] 

5. Samk. 

A coutraet by correspondence for the sale of luniber jn-ovided for 
sbi]>iFeiit in accnrdance witli the buyers' dii-ections, and containod a 
clause that tho buyers understood that the seller would be able to ship 
froni 40 to ~>(} cars per month in accordauce with shipping directions. 
Ilehl, that such clause should be treated as a limitation imposed in favor 
of the seller to safeguard it against excessive orders at any one time. 
and did not impose on the buyers tbe obligation to order that much 
lumber niouthly. 

[Ed. Note.— For cases in point, see vol. 43, Cent. Dig. Sales, §§ 222, 223.] 

6. Same— Measuke op Damacies. 

If, in an action by the seller for breach of a contract for the sale 
of luiuber, it appears that the lumber purchased had a market value 
at the nùll froni whicli it was to be shippied, the measure of plaintiff's 
damages is the différence between the contract priée and niarket value 
at the time or times when delivery was required by the contract. 

[Ed. Note.— For cases In point, see vol. 43, Cent. Dig. Sales, §§ 222, 223.] 

7. Same— Measure of Damages. 

If, in a like action, it appears that the lumber purchased had no market 
value at the time and place of delivery, the measure of plaintiff's dam- 
ages is the différence betwoen tho contract price and the market value 
at the nearest available market where the huuber could hâve been sold, 
less freight and other expenses attending the transportation to that 
market. 

[Ed. Xote. — For cases in point, see vol. 43. Cent. Dig. Sales, §1099.] 

In Error to the Circuit of tite United States for the Eastern Dis- 
trict of Arliansas. 

Morris M. Colin, for plaintiffs in error. 

John I. Moore, U. M. Rose, W. E. Hemingway, G. B. Rose, D. 
H. Cantrell, and J. F. Lotighborough, for défendant in error. 

Before SANBORN, IIOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was an action at law instituted by 
the Helena Box Company, défendant in error, against Hamilton H. 
Salmon and R. lîrandt, composing the firm of ]îIamilton H. Salmon 
& Company, plaititiffs in error, to recover damages for a breacli of 
an executory contract for the sale of lumber, and in addition thereto, 
to recover a balance due for lumber actually sold and delivered. The 
terms of the contract are not disputed. They are found in a letter 
written and signed by défendant of date, January 14, 1904, addressed 
to the box Company, as follows : 

"You may enter oiu' order for tbe follo^^ing cottouwood lumber: [IJere 
follovî-s a description of 4.000,000 feot of différent grades and sizes of coni- 
mon commercial lumber and the .ngreed price for each kind.] Ali of the 
above on the Helena, Ark., rate of freight. [Ilere follows a description of 
one million feet more of such luml)er, .-md its price.] To be delivered on 
Cincinnati, Oliio, freight rate. « « * \Ve can start shipping on the above 
at once, and understand that you will be in a position to ship us from 40 to 
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50 cars per montli. in neeorclance witb sliipping directions. Shipments to be 
made in accordance vvitli instructions, as given liy us from tlme to time. 
"[Signed] Haniilton H. Salmon & Co. 

"Accepted : Helena Box Company, by 11. AV. ilosby, Secretary." 

The main issue of fact on the daim for damages for breanh of 
the contract was whether the plaintiflf or défendants first breached 
it. Plaintiff claims that défendants, after givîng shipping instruc- 
tions for a certain quantité' of Inmbcr, ceased giving any further in- 
structions and refused to take the lumber according to the require- 
ments of the contract; that plaintifï was at ail times ready to fill 
orders made according to the contract, and that after waiting a rea- 
sonable time for shipping directions, it sold the lumber for what it 
could get and sustained the loss sued for. Défendants claim th.at 
plaintifï first breached the contract by failing to fill orders according 
to instructions and by filling them, when donc at ail, vvith inferior 
quality of lumber; and for thèse reasons that they were justified in 
rescinding the contract. The case was tried to a jury and a large 
amount of proof taken on the issue just stated. 

The learned trial judge after carefully stating the contentions of 
the parties so that there could be no misunderstanding about the 
issue joined in the case, concluded that part of the charge relating to 
iiability as follows: 

"New if you find from ail the évidence In tbis case that the défendants 
were not guilty of a breach of the contract, that they acted in good faith 
and were ready to taise tlie lumber and the only reasou they did not talve it 
was because the plaintiff was unable to flil their orders, then your duty 
would be to flnd the issues * * * in favor of the défendants and that 
would be the enC of it." 

Then the converse of the proposition was stated and the jury was 
told that if défendants, and not the plaintifï, were guilty of a breach 
of the contract, the plaintifï was entitled to recover. Considering 
the care with which the court defined the issues between the parties 
and the clear statement of the ultimate fact on which Iiability de- 
pended we think the jury was fuUy instructed and that there was no 
réversible error in not giving the instruction requested by défendants' 
counsel to the efïect that plaintifï could not recover unless it had 
previously complied with the conditions imposed upon it by the con- 
tract. That proposition was substantially covered by the main charge, 
and it was not error to refuse to repeat it in the language chosen 
by défendants' counsel. 

The next question for our considération relates to the proper con- 
struction of the contract of July 14, 1904. On tliis the trial judge 
charged the jury substantially that the contract was valid and im- 
posed the duty upon défendants to order lumber shipped within a 
reasonable time, and as to what was a reasonable time he charged 
as follows : 

"What a 'reasonable time' is, dei)eiids upon the eircnmstanees in eaeb par- 
ticuiar case. Now, in vicw of tlie raot tliat tliis contract provides tliat tlie 
plaintiff was to be ready to sliip l)etween 40 and "jO cars a month, what do 
you. as reasonable men, think ^^•oulcl be reasonable * * * to require de- 
fendants to order shipped ont duriug that time? « * * But on the other 
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hànd the !a\v does not oxi)cct, in view of the fact that tlie contraet provides, 
that they shnll await sbipping iusti'uctions, that the défendants must .* * * 
hâve orclered evei'y uiouth between 40 and 50 cars." 

Plaintiff was the owiier and operator of two saw mills, and by 
contraet entitled to the prodtict of other mills sittiated at or near 
Helena, Ark., and had either in stock or quickly available, cotton- 
vvood Itimber of the dimensions in length, width, and thickness usually 
found in lumber yards. Défendants were large dealers, requiring 
such Itimber to meet existing and future orders of their customers lo- 
cated in différent parts of the country. In thèse circumstances the con- 
traet in question was made. It contains an express agreement for 
the purchase and sale of specified quantities of différent dimensions 
of lumber, an agreement fixing the priée of each kind specified, an 
agreement that shipments should be made according to shipping in- 
structions to he given from time to time by défendants. 

In the absence of any contrary provision found in the contraet for 
delivery, the gênerai ruie fixing the place of delivery at the place 
where the goods are located when sold, must prevail. Beniamin on 
Sales, |682; Hateh v. Oil Co., 100 U. S. 124, 134, 25 L. "Ed. f.54. 
The trial court properly held that the parties made a valid and en- 
foreeable contraet obligating défendants to give shipping instruc- 
tions to plaintift within a reasonable time and requiring plaintiff, 
within like reasonable time, to make shipments according to the in- 
structions. No option was left to either party. The buyers could 
no more neglect to give shipping instructions Vi'ithout violating their 
obligation than the seller could neglect to make shipments after re- 
ceiving the instructions without violating its obligation. The con- 
tention of défendants' co'.msel that the clause requiring shipments 
to be made according to shipping instructions to be given from time 
to time by the buyers renders the contraet void for uncertainty or 
enforceable onlv at the option of the buvers is not sound. Hinekley 
V. Pittsburgh Ressemer Steel Co., 121. Û. S. 264, 7 Sup. Ct. 875, 30 
L. Ed. 967; Cold Blast Transp. Co. v. Kansas City Boit & Nut Co., 
n2 C. C. A. 35, 114 Fed. 77, 57 L. R. A. 696 ; George Delker Co. v. 
Hess Spring & Axle Co. (C. C. A.) 138 Fed. 647; Boyington v. 
Sweenev, 77 Wis. 55, 45 N. W. 938 ; Exeelsior Wrapper Co. v. Mes- 
singer, 116 Wis. 549, 93 N. W. 459 ; Ault v. Dustin, 100 Tenn. 366, 
45 S. W. 981. It is contended that the foUowing clause of the con- 
traet, "We understand that you will be in a position to ship us from 
■!0 to 50 cars per month in accordance with shipping directions" im- 
posed upon défendants the obligation to ordcr that much, at least, 
monthily. This clause was treated by the trial court as a limitation 
interposed in favor of the box company to safeguard it against ex- 
cessive orders at any one time; and this, we think, in the light of ail 
the other terms of the contraet, was its intended function. This 
clause was also properly treated as one of the terms of the contraet 
which the jury might consider in determining what, within the con- 
templation of the parties, would be reasonable expédition in the 
mattcr of giving shipping instructions. 
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Was the true ruie governing the measure of damages given to tlie 
jury ? ■ Plaintiff 's secretary testified as a witness for his company con- 
cerning the efforts made to sell lumber during 1904 and the priées re- 
ceived for what was sold. Another witness connected with a différent 
lumber company testified at the instance of plaintiff, about making two 
trips, in July and August, 1904, through the states of Ohio, Illinois, 
Michigan, lowa, Kansas, and Nebraska, a route which he says presented 
the most désirable market for sale of cottonwood lumber. Both of 
thèse witnesses referred to "a market priée," and one of them to 
the market price at Helena. Moreover, the évidence discloses that 
St. Louis, Louisville, Cincinnati, Chicago, Kansas City, and Omaha 
each afforded a market for lumber such as contemplated by the con- 
tract. 

Notwithstanding évidence of this character, the court charged the 
jury concerning the measure of dam.ages as follows: 

"AU tliat the law re<iuires tlie seller to do wlieu there Is a breacli of the 
contract is to exei'cise reasouable dilisenee sueh as any business mau siniilnrly 
situnted wonld exercise to get the best priée that he can and if lie obtained 
that price, if he does that, and there is still a loss theu the loss must fall on 
tlie party who breaelied the contract. So in this case it is for yoii to deler- 
mine, if you find this issue in tavor of plaintiff, (that the défendants breached 
the contract) how iiuich less did the plaintiff bave to take for the lumber in 
order to sell it, h.aving exoreised due dilisrence to obtain the best priée, than it 
would hâve received undor the contract price." 

An exception was taken to this portion of the charge by identify- 
ing it in a way satisfactory to and approved by the trial court. Ex- 
pressing the same thought the court in another part of the charge 
told the jury as follows: 

"The only measure of damages which is to govern yoit is this : What priée 
could the plaintiff, after there was a breach of the contract on the part of 
the défendants, obtain by the exercise of reasonable diligence for the lumber 
which the défendants under their contract ought to bave takeu and did not 
take," etc. 

From thèse excerpts it is obvions that the court below took no 
heed of the évidence tending to show that there was a market value 
for the lumber at Helena or at any other place. It announced a 
gênerai rule which in the absence of one more spécifie and appli- 
catory niight be the only available rule. 1 Sedgwick on Damages, 
§ 170 et seq. ; Benjamin on Sales, §§ 758, 869, and cases cited. But 
we think the présent case is subject to more spécifie treatment, and 
is governed by well-established rules applicable to différent phases 
disclosed by the proof. It certainly does not clearly appear from 
the proof that there was no market value for cottonwood lumber at 
Helena in the summer of 1904. If there was such a market value 
plaintiff's measttre of damages would hâve been the différence be- 
tween the contract price and the actual market value of the lumber 
at that place at the time or times when delivery was required by the 
contract; and in that event, the rule adopted by the trial court would 
hâve been erroneous. If Helena afforded no market for the lumber 
in question and if there was any available market therefor, plaintiff's 
measure of damages, as will be presently seen, would hâve been the 
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différence between the contract price and the market value at tlie 
nearest available market where it could hâve been sold, with déduc- 
tion of freight and other expenses attending the transportation of 
the lumber to that market. None of thèse hypothetical conditions 
were submitted to the jury for its détermination, but the conclusion of 
the court below seems to hâve been predicated upon the hypothesis that 
there was neither a market value at Helena nor anywhere else for the 
lumber in question. This, for reasons already stated, we think, the 
record does not warrant. 

The Suprême Court of the United States in Grand Tower Co. v. 
Phillips, 23 Wall. 471, 23 L. Ed. 71. had occasion to consider this 
subject. That was a case where the Grand Tower Company entered 
into a written contract with Phillips and others to deliver to them 
at Grand Tower, 111., 150,000 tons of coal per year in equal daily 
proportions between February 1.5th and December ]-5th of each year. 
The Company breached the contract by failing to deliver coal as re- 
quired. Mr. Justice Bradiey, in delivering the oijinion of the court, 
after alluding to the familiar rule which regards the price at the 
place of delivery as the normal standard by v.hich to estimate the 
damage for nondelivery, and to the obvious unfairness of confining 
plaintiiïs to the priées at Grand Tower, where there was no gênerai 
market and where the priées were under the control of défendant 
Company, lays down the following ruie: 

"The true rule would seem to be, to allow the plaintiffs to show the price 
they would hâve had to pay for coal in the quantities wliich they were en- 
titled to receive it under the contract. at tlie iieareRt available market where 
it could hâve been obtained. The différence between such price and the price 
stipulated for by their contract, with the addition of the increased ex_pense 
of transportation and hauling [if any], would be the true nieasure of dam- 
ages." 

In Yellow Poplar Lumber Co. v. Chapman, 20 C. C. A. 503, 74 
Fed. 444, which was a case where damages were sought by the seller 
against the buyer for failure to receive timber sold under a contract 
for its sale and delivery at certain times, the court says : 

"We hâve no hesitancy, on the ploadiiiiis as they now stand, in announcing 
the true measure of damages in this case, — if damages there were, — as the 
différence between the contract price of the timber and its market value at the 
places where it was to hâve been delivered; and if the défendant below had 
entire control of the market at thoso places, as js claimed by détendant in 
errer, then the measure of damages was the différence between the contract 
priée of the timber at such points and tlie price of like timber in the nearest 
available market, less the additional cost of delivering such timber from said 
points to such nearest market" — citing McXanghter v. Cassally, 4 McLean, 
530, Fed. Cas. No. 8,911; Pope v. Filley (C. C.) Fed. 0.5, and Tower Co. v. 
Phillips, 28 Wall. 471, 2:5 L. Ed. 71. To the same effect are Lawrence v. 
Porter, 11 O. C. A. 27, 63 Fed. 62, 26 h. R. A. 167; 1 Sedgwick on Damages, 
§ 246, and cases clted ; Benjamin on Sales, pp, 883, 894. 

As the record now appears we think the learned trial judge en- 
tertained an erroneous view concerning the measure of damages 
applicable to the facts of this case and erred in charging the jury 
as stated on that subject. Some exceptions were taken to the action 
of the Circuit Court concerning several small items of account in- 



414 147 FEDERAL KEPORTER. 

volved in the claim for balance due for lumber actually received by 
d-^fendants, but after carefui considération, we. find no reason for 
disapproval. Substantial justice was reached in those particulars. 
The référence by the trial judge in his charge to the rules of the 
National Hardwood Association as aiïecting widths of lumber, to 
which exception was taken, appears to hâve been inadvertent, and 
to bave been properly explained when attention was called to it in 
the exception taken. Whether widths were fixed by the rules of the 
association or by the contract seems unimportant. The judge, at 
worst, only referred to the wrong document as making provision 
for certain unquestionable widths, about which he was instructing 
the jury. The mistake, if any, w-as harmless. 

It results that because of the adoption of an erroneous standard 
for Computing the damages, the judgment must be reversed, and 
a new trial ordered. 

SANBORN, Circuit Judge (concurring). In this case each of the 
parties claims that the other first broke the contract, and 
the testimony upon this subject was voluminous and con- 
fîicting. If the plaintiff committed the first breach of the 
contract, and if that breach had not been waived by the de- 
fendants, this fact was a perfect défense to the action. There were 
two indispensable conditions to its maintenance: (1) That the plain- 
tiff had not committed the first breach which had not been waived 
by the défendants; and (3) that the défendants had themselves vio- 
lated the contract. Counsel for the défendants requested the court 
to instruct the jury that the plaintifl^ could not recover unless it had 
previously complied vi-ith the conditions imposed upon it, and no ques- 
tion of waiver was presented in the case. The court refused to grant 
this instruction, and submitted the case to the jury upon the single 
question whether or not the défendants had broken the agreement. 
Because the question whether or not the plaintiff had first breached the 
contract was not fairly presented to the jury for their détermination, I 
am in favor of reversing the judgment. 

But I am unable to concur in the reason stated by the majority for 
the reversai because the court below in my opinion correctly stated the 
gênerai rule for the measure of damages applicable to this case, be- 
cause no request was made for the submission of any subordinate or 
more spécifie rule and because no exception was taken sufficient to 
challenge the rule submitted. The charge of the court on this sub- 
ject was that the measure of damages was the différence between the 
contract priée of the rejected lumber and the price which the vendor 
could hâve obtained for it by the exercise of reasonable diligence. 
This is the fundarnental rule for the measure of damages in such a 
case because compensation is the basis of ail such rules, and this is 
the only rule which in ah cases of this nature will make the vendor 
whole. This ruîe is not in conflict, but is the basis of the rule that if 
there is a market and an established market value for the rejected 
quantity and quality of lumber at the place of delivery, the différence 
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between that value and the contract price is the true measure of the 
damages, for in such a case the vendor by the exercise of reasonable 
diligence can obtain that value. Barrow v. Arnaud, 8 Q. B. 604, 
609. It is not inconsistent with, but is the foundation of, the rule that 
if there is no market value at the time and place of delivery, or if 
he cannot sell the rejected quantity and quality of property at that 
place at the market value, the différence between the contract price and 
the price at which he can sell it in the nearcst available market with 
a proper allowance for cost of transportation and incidental expenses 
is the true measure of his damages, because under such circumstances, 
he mav in this wav most conveniently make himself whole. Grand 
Tower' Co. v. Phillips, 23 Wall. 471, 480, 23 L,. Ed. 71 ; Yelîow Pop- 
lar Lumber Co. v. Chapman, 20 C. C. A. 503, 515, 74 Fed. 444, 456 ; 
Lawrence v. Porter, 11 C. C. A. 27, 29, 63 Fed. 62, 64, 26 L. R. 
A. 167; Hewson-FIerzog Supply Co. v. Minnesota Brick Co., 55 Minn. 
535, 536, 57 N. W. 129. Thèse are subordinate and auxiliary rules 
which spring from the fundamental gênerai rule given by the court. 
They apply only when they are in accord with and aid in the enforce- 
ment of the gênerai rule. When their application would resuit in a 
recovery of more or less than the différence between the contract price 
and the amount for which the vendor might sell the property by the 
exercise of reasonable diligence, they bave no function. They apply 
to spécifie classes of cases, while the gênerai rule is constant and gov- 
erns ail cases of the nature of that in hand. There was, therefore, no 
error in submitting to the jury for their guidance this gênerai rule 
by which the damage in this case and in ail others of its nature must 
be measured. If the subordinate and auxiliary rules recited in the 
opinion of the majority were also applicable to the "hypothetical con- 
ditions" they mention, the failure of the court to embody them in its 
charge was not error because no request for this submission was 
preferred. Where a court correctly states to the jury the gênerai 
rule of law in its charge, its failure to présent to them auxiliary and 
more spécifie rules upon the same subject is not error in the absence 
of any request for, or suggestion of, such action. Frizzell v. Omaha 
St. Rv. Co., 59 C. C. A. 382, 386, 124 Fed. 176, 180, and cases there 
cited;' Chicago G. W. Rv. Co. v. Healy, 30 C. C. A, 11, 16, 86 Fed. 
245, 250; Texas & Pac. R. Co. v. Codv, 14 C. C. A. 310, 311, 312, 67 
Fed. 71, 73 ; Eastern Oregon Land Co. v. Cole, 35 C. C. A. 100, 104, 
92 Fed. 949, 953. 

There was no such request or suggestion in this case. The only ex- 
ception to the charge on the measure of damages was in thèse words : 

"I also wish to save exceptions as to tlio matter of damases, in wliich your 
honor, commenting upon tlie evldenoe of Mr. Suniner, stated in substance that 
a person was coniplying with the law if he got the best price he could, or 
words to that effect." 

The contention of the exceptor hère that a vendor who secures the 
best price he can obtain for contract property which his vendee bas 
refused to receive violâtes or fails to comply with the law is clearly 
untenable, and this is the only proposition to which the exception 
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points. It contained no reqnest, suggestion or intimation that he 
desired the court below to instruct the jury to apply the spécifie rules 
mentioned in the majority opinion to the hypothetical conditions there 
described. Moreover the comments of the court upon the évidence 
of Mr. Sumner were correct and are sustained by the authorities. The 
plaintifï was a manufacturer of himber in the state of Arkansas. The 
défendants were jobbers or middlemen in New Yorl< City wlio bonght 
hunber in large quantifies of manufacturers and sold it throughout the 
United States to contractors, builders, and consumers. Plaintiff's 
witnesses, millmen residing in Arl<ansas, had testified tirât they tried 
at Helena and in ail the large cities, where they would be most likely 
to make sales, ail over the central portion of the United States, to sell 
this lumber and that they could not obtain more than $3 per thousand 
less thari the contract price for it. ■ Mr. Sumner and another witness 
testified for the défendants that they could get and that for two sales 
of portions of the contract amount of two grades of lumber they did 
obtain orders, one at Tiffin, Ohio, and another at Battle Creek, Mich., 
at priées $2 per thousand in excess of the contract price and that the 
reason why the plaintiff and Mr. Uptografif were unable to sell at such 
priées was that consumers would pay the jobber's priées to only about 
five large concerns, and that they would not buy of others unless the 
latter sold the lumber at a sacrifice. In this state of the évidence the 
court instructed the jury that the manufacturer, the plaintiff, was 
entitled to recover the différence between the amount which it could 
realize from the lumber by the exercise of reasonable diligence and 
the contract price, and that it was not its fault if it was unable to 
obtain the price which the défendants, the jobbers, might hâve secured. 
The entire charge of the court on this question of damages was in 
thèse words : 

"If yon find for the plaintiff, the next thing to be considered by you is as 
to the damages the plnintltï is entitled to reeover. As I said to you before, 
no spéculative damages can be allowed on a contract of this kind. The only 
naeasnre of damages which is to govern you is this : What price would the 
plaintiff, after there was a breach of the contract on the part of the de- 
fendants, obtain by the exercise of reasonable diligence for the lumber which 
the défendants under their contract ought to hâve taken and did not take. 
If it could, by the exercise of reasonable diligence, hâve ohtained the full 
price that the défendants agreed to pay plaintiff, then, there is no damage, 
and the plaintiff is not entitled to recover any damages whatever. But on 
the other hand, if you find from the évidence that by reason of the stringency 
of the market, and that by reason of the fact tlmt lumber had gone down 
the plaintifC was unable to find a pxirchaser for this lumber except at a lower 
fligiu'e tban that agreed upon in the contract. then plaintiff is entitled to re- 
cover the différence between the price under the contract and the price it 
aetually received. Of course, they cannot just go to work and sacrifice the 
lumber, but they omst e-xereise reasonable diligence to get the best price they 
possibly could. 

"Xow, on the part of the plaintifC they hâve testified that they made every 
effort possible to sell the lumber ; that Mr. Mosby made two or three trips ; 
and also évidence was introdueed to show that it was hard to sell lumber last 
year, aiid it seems to be now with cottonwood lumber ; that there was no big 
deuuuid for it, and that in order to sell it at ail It had to be sold at a 
lower price than wlien the mnricet was good and there was a good demand. 

"In this connection, I want to say to you, gentlemen of the jury, that it bas 
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been testified to by Mr. Sumupr. thîit t!ies:e ]H^<!]ûe were jiot as woll known 
as otlier finiis, nud for that ro;u-on conîd iiot ;;i>t ms good a jn-ice. Tlmt niay 
be truo. Kiit ii: tlicy could iiot trct as ^jood a iirico, it was not iilaiiitifï's 
fault. Tliey v.-ere williut; to delux^r. they Kay, acï'Oi'diiiï; to the coutract. and. 
if Mr. Siimiier conld set a botter ti.i^iire, it was liis duty to do so. AU that 
the law requires the seller to do, wben tbere is a l)reach of tbe eontract, is to 
exercise reasonable dili.wnee, such as any business nian similarly situated 
would exercise, to get tbe best i)rice ho caii, and if be olrtained tbat, if be 
does tbat, aiid tliere is stiU a loss, tboii tliy Iriss iisust fall iipon tbe party 
wbo breaclipù tbe coutract. So in tliis case, it is for you to deteniiine, if yon 
find tiiis issue in favor of tbe nlaintiff (tbat is, (liât tlio défendants l)reacbed 
tbis contr,act), bow niuch less did tbe plaiiuiff bave to iake for tbe lumber 
lu order to sell it, iiaving exercised due dili^'ence to obtain the best prlce, 
thau it would bave received under tbe coutract priée." 

The comments upon the évidence of Mr. Suniner were not error be- 
cause the price which the défendants or other jobbers could, or did 
obtain for lumber of this character in the larger cities of the country, 
with proper allowances for freight and expenses, was not tbe true 
criterion by which to measiire the plaintift's damage,?, althotigh that 
price might hâve been ■ the market value of the lumber, because the 
plaintiff, a manufacturer in Arkansas, could not obtain that price and 
therefore the différence between that price and the contract price 
would not make it whole. The criterion for the measurement of the 
plaintiff's damages is the price which it, the manufacturer, not that 
which the défendants, the jobbers, could obtain for the property by 
the exercise of reasonable diligence. 

In Hewson & Herzog Supply Co, v. Minnesota Brick Ce, 55 Minn. 
530, 536, 57 N. W. 139, the plaintiff, a jobber, purchased of a man- 
ufacturer of brick at Wheeler, Wis., its entire output to be delivered 
at Wheeler at a price which, with the charges for freight to St. Paul 
and Minneapolis added, made the contract cost in those cities $16 
per thousand. The défendant failed to deliver. St. Paul and Min- 
neapolis constituted the nearest market to Wheeler, and the plaintiff 
could hâve purchased the contract quantity and quality of brick there 
for $38 per thousand, which was the established market value of brick 
in those cities. This market value, however, was the price at which 
jobbers of brick sold them to contractors and builders. The plaintiff' 
could hâve purchased the brick of a manufacturer in St. Louis and 
could hâve transported them to St. Paul and Minneapolis and ha^'e 
paid the freight upon them and they would then hâve cost it but $3;? 
per thousand. The court held that the measure of damages was not 
the différence between the market value or the market price of brick 
in St. Paul and Minneapolis and the contract price, with proper allow- 
ance for freight, but that it was the différence between the amount for 
which the plaintiff could hâve procured the brick at St. Paul and 
Minneapolis by purchasing them at St. Louis of the manufacturer and 
transporting them to those cities, and the contract price. In other 
words, the Suprême Court of Minnesota held that the measure was 
the différence between the contract price and the price at vi'hich the 
plaintiff' could hâve procured the brick by the use of reasonable dili- 
gence. 

147 F.— 27 
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In Lawrence v. Porter, 11 C. C. A. 37, 29, 63 Fed. 62, 64, 26 L. 
R. A. 167, the vendor had agreed to deliver lumber on a crédit of 
90 days. He refused to perform his contract, but offered to deliver 
the identical lumber for cash at a price 50 cents per thousand feet 
less than the contract price. The vendees could not obtain lumber of 
like quantity and quality of others without paying the market value, 
which was in excess of the contract price, and they sued for the dif- 
férence. The court refused to permit them to recover the différence 
between the market value and the contract price and held that their 
damages vvere "measured by the différence between what they had 
agreed to pay and the sum for which they could hâve supplied them- 
selves with lumber of the same character at the place of delivery, or 
if not obtainable there, then at the nearest available market, plus any 
additional freight resulting from the breach." 

In Grand Tower Co. v. Phillips, 23 Wall. 471, 479, 23 L. Ed. 71, 
the tower company, a mining corporation, agreed to sell and deliver 
to Phillips and St. John at their coal dump, in Illinois, about 60 miles 
above Cairo, 150,000 tons of coal, and it failed to do so. The ven- 
dees sued for damages. There was no market for the purchase of 
such a quantity of coal at the place of delivery. The plaintifï proved 
the market value of such coal at Cairo and at points below it on the 
Mississippi river and the court instructed the jury that the true meas- 
ure of damages was the cash value of the kind of coal mentioned at 
thèse points after deducting the contract price of the coal and the 
costs and expenses of transporting it thither. The Suprême Court 
reversed this ruling and said: 

"The true rule would seem to be, to allow the plaintiffs to show the price 
they would hâve had to pay for coal In the quantities which they were 
entitled to receive it under the contract at the nearest available market 
where it could hâve been obtained. The différence between such price and 
the price stipulated for by their contract, with the addition of tlie increased 
expense of transportation and hauling [if any] would be the true measure 
of damages." 

By the same mark the plaintifif in the case at bar was entitled to 
show the price at which it was able to sell the contracted lumber, 
which was rejected, at the nearest available market where it could 
sell that quantity and quality of lumber, and the différence between 
that price and the contract price, with the addition of any increased 
expense of transportation and of traffic, if any, was the true measure 
of damages. And this was the charge of the court. The rejected 
lumber was of a spécial quality. The quantity rejected was large. 
There is very persuasive évidence that there were few, if any, places 
where this quantity and quality could be sold, and that the manufac- 
turer was unable to realize as much for it as the jobbers. The évi- 
dence of market value at the place of delivery is uncertain and con- 
fusing. In this state of the case the authorities cited above seem to 
be peculiarly pertinent, and in the light of the principles and rules to 
which référence has been made it seems to me that the judgment be- 
low should not be reversed on account of the charge of the court on 
the measure of damages. 
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CELLA COMMISSION CO. v. BOHLIXGER. 

(Circuit Court of Appeals, Eighth Circuit. July 16, 1906.) 

No. 2,370. 

1. CONSTITUTIONAL IjAW — Si;KVICE OF SUMMONS ON StATE AuDITOB FOE FoR- 

EIGN ConPOKATION NOT DtïE rROf'ESS OF L/AW. 

Tlie act of tlie Législature of Arkansas of February 26, 1901, Kirby's 
Dig. § 8,'>5, whicli autliorizes a Personal .judgment against any foreigii 
corporation ou any cause of action lu favor of a résident or citizen of 
tliat State upon service of a summons upon tlie Auditor of tbe state of 
Arkansas, is violative of the fourteentli article of amendnients to tlie 
Constitution, because it authorizos judgnient witbout tho notice to the 
défendant of the hearing and pi'oposed adjudication in lus case, which 
is indispensable to constitute due process of law. 

[Ed. Note. — For cases in pohit, see vol. 10, Cent. Dig. Constitutional 
Law, §929. 

Service of process on foreign corporations, see note to Eldred v. Amer 
ican Palace-Car Co., 45 C. C. A. 3.] 

2. JUCGMENT — SUBSTITtîTED SeHVICE I>'SUrFICIENT BxCEPT BT CONSENT OE TO 

EXTENT OF PeOPEETY IN STATE. 

In tbe absence of cousent or of property in the state, which by attach- 
ment, or othervvise, bas become the subject or object of the action, 
nothing short of service of a summons upon the défendant within the 
State or his appearance in the action will give to a court the jurisdic- 
tion requisite to sustain a Personal judgment against a nonresident 
of the State or a foreign corporation. 

3. Statutes — When Constitutional Paet Sustained While Unconstitu- 

tional Paet Fails. 

Where a part of a statu te is constitutional and a part is unconstl- 
tutional, the former may be sustained in many cases where the latter 
fails. 

Indispensable conditions of such a resuit are that the constitutional 
part and the unconstitutional part are capable of séparation so that 
each may be read and may stand by itself, and that the unconstitutional 
part is not so connected with the gênerai scope of the law that it is 
impossible to give effeet to the intention of the Législature in its enact- 
ment without it. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Statutes, 
§§ 58-66.] 

4. Same — Presumption feom General Language Législature Intended No 

Limitation oe Exception. 

Where the Législature of a state bas included in a law by gênera! 
language many subjects, persons, or corporations and has made no 
limitation or exception, the légal presumption is that it intended to 
make noue. 

5. Same — Judicial Limitations and Exceptions to Make Statute Valid 

Inadmissible. 

A statute of a state which includes, by gênerai language, subjects 
within and those without the constitutional .iurisdiction ,of the state 
may not be limited by judicial construction to the former class and 
then sustained. 

6. Same. 

Where a statute of a state eovers by gênerai language foreign cor- 
porations which are doing business in the state and foreign corpora- 
tions which are not engaged in business therein, the latter class may 
not be lawfuUy excepted from the opération of the law nor may the 
statute be lawfully limited by judicial construction to the former 



420 147 FEDEEAL REPORTEE. 

claps and tlieu sustaiued, bpoause svicli a course would make a new 
law wliicii tlie original statnte cleai-ly iiidieates tliat the Législature 
did iiot inteud to euaet and becanse it is impossible to sepurate such 
a statute iuto a coustitutioual part and an unconstitutioual part, each 
of which may be read and may stand by itself. 
(Syllabus by tlie Court.) 

In Error to the Circuit Cotirt of the United States for the Eastern 
District of Arlcansas. 

Chester H. Krum, for plaintiff in error. 
W. H. Pemberton, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judq-e. The Cella Commission Company is a 
corporation of the state of Missouri. A. Bohlinger brought an action 
against it for breach of a contract in one of the courts of the state of 
Arkansas. An attachment was issued and H. B. Ake & Co. and the 
German National Bank of Little Roclc were garnished, but no prop- 
erty of the défendant was found or attaclied. Tlie cause was removed 
to the court below, where a judgment was rendered against the com- 
mission Company, whicli is challenged by tliis writ of error. After 
the removal to the Circuit Court tlie commission company moved 
to quash the service of the summons, which had been made upon the 
Auditor of the state of Arkansas pursuant to section 835 of Kirby's 
Digest of the laws of that state, on the ground that it was a foreign 
corporation, and was not doing business in the state of Arkansas. 
The court found that the défendant was doing business in that state 
at the time of tlie service of the summons and denied the motion. This 
ruling présents the fîrst question in this case. A state may lawfully 
prescribe the terms under which a foreign corporation may transact 
business within it. The Législature of Arkansas fixed thèse terms 
under which permission was given to any foreign corporation to do 
business in that state : (1) That it shoukl file in the office of the Secre- 
tary of State a désignation of an agent who should be a citizen of 
that state upon whom service of summons or other process might be 
made; (2) that it should file in the same office a copy of its charter; 
(3) that it should pay certain fées; and (4) that if it should fail to 
comply with thèse conditions it should be subject to certain penalties. 
Acts Ï899 (Kirby's Dig. §§ 825-834). The summons in the case in 
hand was not served upon any agent of the défendant appointed under 
the provisions of thèse statutes. 

On February 86, 1901, while the laws cited above were in full 
force, the Législature of Arkansas passed this act: 

"In ail cases where a cause of action sliall accrue to a résident or citizea 
of tlie state of Arkansas. by reason of any contract with a foreign corpor»- 
tion, or where any liability on the part of a foreign corporation shall accrue 
in favor of any citizen or résident of this state, whether in tort, or other- 
wise, and such foreisn corporation has not designated an agent in this 
state upon whom process ma,y be served, or has not an officer continuously 
residing in this state upon whom summons and other process may be served 
so as to autborize a Personal judguient, service of summons and other pro- 
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cess may be Imd upon tlie Auditor of State, aud such service shall be sutBcient 
to give jurisdiction of the person to any court in this state baving jurlsdic- 
tion of tbe subject-matter, wbether sltting in tbe townsbip or county wbere 
tlie Auùitor is servcd, or elsewbere in tbe state. Tbis aet sball not be 
effecti\o in cases wliere its enforcement wonld conflict with tbe powers 
of ('ongrcss oi' tlie fed;n'al luws to regulate conunerce between tbe states." 
Kirby's Di;,'. § 8:!5, p. "lO. 

The service of the summons in this case was made upon the State 
Auditor uncler this statute, and upon this service alone the personal 
judgment in question has been rendered against this foreign corpora- 
tion. 1 his statute of 1901 does not prescribe any condition or term 
under which any foreign corporation may do business in the state 
of Arkansas. It is an entirely independent act and a simple and 
plain fiât of the state of Arkansas that any of its citizens may recover 
a Personal judgment against any foreign corporation upon any cause 
of action which he has against it upon service of the summons in the 
suit upon the Auditor of that state. It does not even require the 
Auditor to send the copy of the summons which he receives to the 
défendant or to give to it any notice whatever oi the action, so that 
a foreign corporation of Maine or of England or of any other state 
or nation may fînd itself a judgment debtor for any amount in the 
state of Arkansas without any previous notice of the suit in which 
the judgment has been rendered. 

A court that has jurisdiction of the person of the défendant and 
of the subject-matter of the action, a notice to the défendant before 
hearing and an opportunity to be heard before judgment are in- 
dispensable éléments of that due process of law without which no 
person may be lawfully deprived of his life, his liberty or his prop- 
erty. Const. Araend. arts. 5-14. No state has any jurisdiction of 
persons or of property beyond its territorial limits (Story's Conflict 
of Laws, c. 2; Wheaton's International Law, pt. 2, c. 2) although it 
may often affect persons beyond its boundaries by virtue of its juris- 
diction over their property within them and property without its 
limits by reason of its jurisdiction over the persons within them who 
own it. Nonresidents of a state and foreign corporations may con- 
sent that a summons or notice may be served upon them by its service 
upon an agent whom they appoint, or upon an ofïicer of a state, 
and such service may then sustain the jurisdiction of its courts to 
render judgments thereon. When a state provides by law that one 
of the conditions under which a foreign corporation may do business 
therein is that the summons in an action against it may be served 
upon an agent which it appoints, and, in case that it makes no appoint- 
ment, upon an officer of the state, and the corporation engages in 
business in that state, it thereby accepts the oiïer and the condition 
of the state and consents to such service and to the jurisdiction of 
the courts of that state to render judgments against it thereon. But 
no such condition or offer of condition to do business in Arkansas 
upon service of the summons upon the auditor of that state was 
made by the législation of Arkansas, nor accepted by this défendant. 
The act of 1901 made the service of the summons upon the auditor as 
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effectuai to give Jurisdiction of foreign corporations which never 
transacted any business in the state as of those who were engagée! in 
commercial transactions therein. 

A state lias jurisdiction of tlie property witliin its boundaries and 
to tlie extent necessary to justly apply tliat property it may by attach- 
ment thereof before liearing and by a substituted service of a summons 
upon its owner vest in its courts the power to render a judgment 
against the owner by virtue of which the attaclied property and that 
property only may be seized and administered by its court. No prop- 
erty was attachée! in this case, however, and no jurisdiction was ac- 
quired by tlie courts below in this way. But in the absence of con- 
sent to substituted service and in the absence of property of the dé- 
fendant in the state, which is the subject or object of the action, noth- 
ing short of service of a siminions upon the défendant personally 
within the state, or his appearance in the action, constitutes that due 
process of law whicli wil! give the necessary jurisdiction to a court of 
the state to render a persona! judgment against a nonresident. Pen- 
noyer v. Neff, 95 U. vS. 714, 723, ?24, 725, 726, 727, 730, 733, 34 L. 
Ed. 565; Webster v. Reid, 11 How. 437, 459, 13 L. Ed. 761; Bos- 
well's Lessee v. Otis, 9 How. 336, 348, 13 L. Ed. 164; Picquet v. Swan, 
5 Mason, 35, 19 Fed. Cas. 609, G12, No. 11,134; D'Arcy v. Ketclium, 
11 How. 165, 175, 176, 13 L. Ed. 648; Bissell v. Briggs, 9 Mass. 462, 
469, 6 Am. Dec. 88; Kilburn v. Woodworth, 5 Johns. (N. Y.) 37, 
40, 4 Am. Dec. 331; Goldey v. Morning News, 156 U. S. 518, 521. 15 
Sup. Ct. 559, 39 L. Ed. 617 ; l")ul! v. Blackman, 169 U. S. 243, 247, 
18 Sup. Ct. 333, 42 L. Ed. 733; St.. Clair v. Cox, 1.06 U. S. 350, 1 
Sup. Ct. 354, 27 L. Ed. 222 ; lîart v. Sansom, 110 U. S. 151, 155, 
3 Sup. Ct. 586, 28 h. Ed. 101 ; Noble v. Union River Logging Rail- 
road, 147 U. S. 165, 173, 13 Sup. Ct. 271, 37 L. Ed. 123 ; Millan v. 
Mutual Reserve Fund Life Ass'n (C. C.) 103 Fed. 764, 769; Ral)^ 
Market Co. v. Armour & Co. (C. C.) 103 Fed. 530, 532. The déclara- 
tion of Chief Justice De Grey in Fisher v. Lane, 3 Wils. 297, that it 
would be contrary to the first principles of justice to bind a défendant 
personally when he was never personally served or given notice of the 
proceeding, has been universally rccognized as the Ijasic rule of Eng- 
lish and American jurisprudence. The act of 1901, whereby the state 
of Arkansas attempted to subject al! foreign corporations to per- 
sona! judgments in its courts at the suits of its citizens upon the ser- 
vice of summons upon its auditor, was a flagrant disregard of the 
first principles of justice and a patent violation of the fourteenth ar- 
ticle of amendments to the Constitution. 

Counsel for the défendant in error, however, seeks to sustain the 
jurisdiction of the courts below and the judgment hère in issue upon 
the ground that while this statute is void as to foreign corporations 
whicli are doing no business in tlie state of Arkansas, it is valid and 
constitutional as to those engaged in business in that state. But the 
statute is gênerai in its ternis. It niakes no distinction between for- 
eign corporations that are and those that are not engaged in business 
in Arkansas. The exception wliich it contains, that it "shall not be 
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effective in cases in which its enforcement would conflict with the 
powers of Congress or the fédéral lavvs to regulate commerce be- 
tween the states," is not material, becaiise the question at issue does 
not relate to the powers of Congress or the commercial laws of the 
nation, but concerns the power of the state and the national Con- 
stitution. The question is whether a statute of a state which includes 
by gênerai language foreign corporations without as well as those 
within the constitutional jurisdiction of the state may be lawfully 
limited by judicial construction to the former class. Where a law is 
constitutional in part and unconstitutional in part, the former part may 
often be sustained, while the latter fails. But there are two indis- 
pensable conditions of such a resuit, that the constitutional and the 
unconstitutional parts are capable of séparation so that each may be 
read and may stand by itself (Baldwin v. Franks, 120 U. S. 679, 685, 
.386, 7 Sup. Ct. G56, 33 L. Ed. 766), and that the unconstitutional 
part is not so connected with the gênerai scope of the law as to make 
it impossible, if it is stricken out, to give etïect to the apparent in- 
tention of the Législature in enacting it. Allen v. Louisiana, 103 U. 
S. 80, 84, 26 h. Ed. 318 ; Baldwin v. Franks, 120 U. S. 679, 685, 686, 
689, 7 Sup. Ct. 656, 32 L. Ed. 7G6 ; U. S. v. Reese, 92 U. S. 214, 218, 
221, 23 E. Ed. 563 ; The Trade-Mark Cases, 100 U. S. 82, 99., 25 L. 
Ed. 550; U. S. v. Harris, 106 U. S. 629, 641, 642, 1 Sup. Ct. 601, 27 
E. Ed. 290 ; The Virginia Coupon Cases, Poindexter v. Greenhow, 
114 U. S. 270, 305, 5 Sup. Ct. 903, 29 L. Ed. 185 ; Spraigue v. Thomp- 
son, 118 U. S. 90, 94, 6 Sup. Ct. 988, 30 L. Ed. 115; The Income 
Tax Cases, Pollock v. Farmers' Loan & Trust Co., 158 U. S. 601, 
636, 15 Sup. Ct. 912, 39 L. Ed. 1108. 

In U. S. V. Reese, 92 U. S. 214, 218, 221, 23 L. Ed. 563, Congress 
had enacted a law which prescribed punishment for the unlawful re- 
fusai to accept votes from ail voters while its constitutional power was 
limited to prescribing the penalty for refusing to receive votes "on 
account of the race, color, or previous condition of servitude of the 
voter." The contention of the government was that the act was con- 
stitutional as to ail refusais to receive votes on account of the race, 
color, etc., of the voter, and that it could be sustained to this extent 
and permitted to fail in other cases, because the two classes of cases 
•and the two portions of the act applicable to them were readily sep- 
arable. But the argument failed. The Suprême Court said: 

"We are. tberefore, dircctly called upon to décide wlietber a pénal statute, 
whlcli is in gênerai langunse broad enough to cover wrongful acts without 
as well as within tlie coustitntional jurisdiction, ean be limited by judicial 
construction so as to maiie it operate only on that which Congress may 
rightfully prohibit and punish. For this purpose, we must tal<e thèse sec- 
tions of the statute as they are. We are not able to reject a part which is 
unconstitutional, and retain the reniainder, bocause it is not i)ossible to 
separate that which is unconstitutional, if there be nny such, from that 
which Is not. The proposed effect is not to bo attained by strilcing out or 
disregarding words tliat are in the section, but by inserting those that 
are not now there. Each of the sections must stand as a wholo or fall 
altogether. The language is plain. There is no rooni for construction, 
uniess it be as to the effect of the Constitution. The question, then, to be de- 
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termiiied, is, whether we can introduce words of limitation iuto a pénal 
statute so as to make it spécifie, wlien, as expressed, it is gênerai only." 

In the Trade-Mark Cases, 100 U. S. 82, 25 L. Ed. 550, Congress 
possessed the constitutional authority to protect trade-marks in inter- 
state and foreign commerce and it enacted a statute which by its 
terms protected trade-marks in ail commerce. The court was urged 
to restrict this law by construction to trade-marks in Interstate and 
foreign commerce and to sustain it. But it cited and quoted from 
the opinion in the Reese Case, and held the act unconstitutional. 

In the Virginia Coupon Cases, Poindexter v. Greenhovv, 114 U. S. 
270, 5 Sup. Ct. 903, 29 L. Ed. 185, the same argument was again met 
and overthrown with this déclaration, which was subsequently quoted 
and affirmed in the Income Tax Cases, Pollock v. Earmers' Loan & 
Trust Co., 158 U. S., at page C36, 15 Sup. Ct., at page 920 (39 L. Ed. 
1108) : 

"It is undoubtpdly true tliat tliere niay be eases vvhere oue part of a 
statute may be enforced as constitutional, and another be deelared inoi)ora- 
tive and void, because uncouptitutional ; but tliese are cases wbere the 
parts are so distinctly separable tliat eacli can stand alone, and wbere the 
court is able to see and to déclare, tbat tbe intention of the Législature 
was tliat the part jironounced valid should be enforceable, even tliout;li tbe 
otber part should fail. To liold otlierwise would be to substitute for the 
law intended by the Législature oue tbey may nevcr bave beeu willing by itself 
to enact." 

In Spraigue v. Thompson, 118 U. S. 90, 94, G Sup. Ct. 988, 30 E. 
Ed. 115, the Législature of Georgia had enacted a statute which would 
hâve been valid if it had not contained certain unconstitutional ex- 
ceptions. The Suprême Court of that state sustained it upon the 
ground that the body of the act was readily separable from the ex- 
ceptions. ■ The Suprême Court reversed that décision and said : 

"It was held, liowever, by the Suprême Court of Georsria, in the case now 
before us, that so niucb of tbe section as makes thèse illégal exceptions may 
be disregarded, so that tbe rest of tbe section as tluis read may stand, npon 
the principle that a separable part of a statute, which is unconstitutional, 
may be rejected, and the remainder preserved and enforced. But the in- 
superable difticulty witli tbe aiiplicntion of that principle of construction to 
the présent instance is, that by rejecting the exceptions Intended by the 
Législature of Georgla tbe statute is made to enact what coufessedly the 
Législature nover meant. It confers upon the statute a positive opération 
beyond the législative intent. and beyond whiit iinyone can say it would 
hâve enacted in view of the illegality of the exceptions." 

The act of the Législature of Arkansas of 1901 expressly includes 
within the same gênerai terms foreign corporations which transact 
no business within that state and those engaged in business therein. 
The words of the statute are plain and clear, so that there is no rooni 
for construction. It does not classify, distinguish or separate in any 
way corporations engaged in business in the state and those not thus 
occupied. The part of the statute applicable to the former class can- 
not be separated from that applicable to the latter class, so that each 
part may be read and may stand by itself, because they are both em- 
bodied in a single gênerai clause and included in a single déclaration. 
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The unconstitutional part cannot be eliminatecl from the law by strik- 
ing ont or disregarding any words or clauses of the act. That resuit 
can be attained only by introducing into the statute words of limita- 
tion, words which would expressly restrict the terni "foreign corpora- 
tion" wherever it occurs in the law by the phrase "doing business in 
the State of Arkansas," a species of législation the court is without 
power to enact. U. vS. v. Recse, 1)2 U.'^S. 221, 23 L. Ed. 50-3. 

Again, this proposed ameudment of the law would except from 
its opération ail foreign corporations not engaged in business in the 
State of Arkansas, by far the larger portion of the corporations spec- 
ified by the terms of the act. The Législature of Arkansas had 
plenary power to limit this statute to foreign corporations engaged 
in business within that state and to except from its opération those 
which were not doing business therein. It expressly included both 
classes and excluded neither. The fact that it made no exception of 
foreign corporations which were not transacting business in the state 
raises a conclusive légal presumption that it intended to make none 
and it is not the province of the courts to do so. Omaha Water Co. 
V. City of Omaha (C. C. A.) 147 Fed. 1; Madden v. Lancaster 
Countv, 12 C. C. A. 566, 572, 65 Fed. 188, 194; Wrightman v. Boone 
Co., 31 C. C. A. 570, 572. 88 Fed. 435. 437 ; Union Central Life Ins. 
Co. V. ChampHn, 54 C. C. A. 208, 210, 116 Fed. 858, 860. 

The conclusion is that a statute of a state which clearly includes by 
gênerai language foreign corporations without, as well as those with- 
in, its constitutional jurisdiction, for example those which are not 
doing business within the state and those which are engaged in busi- 
ness therein, may not be lawfully limited by judicial construction to 
the former class and then sustained (1) because the constitutional 
and unconstitutional parts of such a statute are not separable so that 
each may be read and may stand by itself, (2) because the Législa- 
ture excepted neither class but expressly included both and the légal 
presumption is that it intended to except neither, and (3) because such 
a limitation would except from the opération of the statute the larger 
part of those which the Législature made subject to its opération by 
the plain terms of the law and would thus make a new statute. For 
thèse reasons the act of 1901 may not be limited to foreign corpora- 
tions within the jurisdiction of that state and then sustained, but it is 
unconstitutional and void in toto and the service of the summons 
under it upon the auditor of that state gave the courts below no juris- 
diction of the Cella Commission Company. The motion to quash the 
service of the summons should hâve been granted. 

The judgment below must be reversed, and the case must be re- 
manded to the Circuit Court, with instructions to dismiss the action 
on the ground that it has no jurisdiction of the. Cella Commission 
Company herein; and it is so ordered. 
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GLOVER V. UNITED SïATES. 

(Circuit Court of Appeals, Eighth Circuit. July 18, 1906.) 

No. 2,392. 

1. WlTNESSES — CrIMINAT, LaW MlSCONDUCT OF COURT — CrOSS-EXAMINATION. 

Wliere, in a ])rosecution for robbery, a witiiess bad testilied posi- 
tively in support of defeudant's alibi as to tbe jilaee wbere he saw 
défendant on or about tbe time of tbe alleged robbery, it was ini- 
proper for tlie court to catecbise tlie witncss at leiigtb as to wlietlier 
, Le was absolutely sure tliat tbe défendent was at tbe place stated, 
and to tell tbe \i'itness that if he was inistakeu be eould correct bis 
statenieut, and to ask him to tbink and see wbetlier or not be was iiot 
nùstaken, and to correct his testimony if tbere was any doubt in bis 
mind concerning bis testimony. 

fEd. Note. — For cases in point, see vol. 50, Cent. Dig. Wltnesses, 
§§ 852, 911.] 

2. SAME IMPEACHMENT OF CHAEACTER OF WlTNESS — ACCUSATION OF CRIME. 

In a prosecutioa for robbery, it was iinproper for tbe prosecutiug 
attorney, after certain wltnesses had answered that they had been ar- 
rested for offenses in instances in which they had not eren been pros- 
ecuted, and in otbers where they had been acquitted, to ask them 
wliether they had not been arrested or aecused several times, tbe mère 
accusation or indictment of a wltness for a criminal offense, without 
conviction, beiug inadmissible for the purpose of impeaehment. 

[F>1. Note. — For cases in point, see vol. 50, Cent. Dig. Wltnesses, 
§§ 1126-1128.] 

3. Ckiminal tiAW — ^AiJni — Bueden of Peoof. 

Where, in a prosecution for robbery, the indictment contained a 
charge that défendant did "theu and there" commit an assault, the 
burden of proof that défendant was présent at the tinie and place 
alleged was on the prosecution, and never sliifted, and it was there- 
fore error to charge that the défense of alibi, to be entitled to con- 
sidération, must be such as to show that at the very time of commission 
■of the offense charged the aecused was at anotlier place so far away 
and under such circumstanees that he could not hâve participated in 
•tbe commission of the offense, and that tbe burden of proof that tbe 
défendant was at another place, etc., must be sustaineil by a prépon- 
dérance of the évidence. 

[Ed. Nota— l'or cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§ 751.] 

4. Same — CuEiNG Ereob. 

Such instruction was not cured by a further instruction that if the 
jury had any reasonable doubt as to wbetber défendant was at some 
other place when the crime was committed, they should give défendant 
the beneflt of that doubt. 

In Error to the United States Court of Appeals for the Indian Ter- 
ritory. 

For opinion below, see 91 S. W. 41. 

De Roos Bailey and Thomas H. Owen, for plaintiff in error. 
William M. Mellette, U. S. Atty., and E. h. Kistler, Asst. U. S. Atty. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 
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PHILIPS, District Judge. The plaintiff in error, John Glover (for 
convenience hereinafter designated the défendant), was indicted at 
the December term, 1904, in the United States Court for the Western 
District of the Indian Territory for the crime of robbery. _ Hewas 
tried, convicted, and sentenced to pay a fine of <$50 and to imprison- 
ment in the United States Penitent'iary at Ft. Leavenworth for a term 
of six years. Tins judgment was affirmed by the Court of Appeals of 
the territory, to reverse which the défendant sued out writ of error 
from this court. The robbery in question was alleged to hâve been 
committed upon one Frani<: Neeley on the S'/th day of May, 1904. The 
property taken from him was a pistol of the value of $15. 

No unprejudiced, intelligent niind can read the évidence and pro- 
ceedings in this record without receiving a deep impression that this 
défendant was convicted, the évidence and the law to the contrary 
notwithstanding. This spirit of unfairness towards him throughout 
the trial is apparent. He was designated by the prosecuting attorney 
in a question as a "State nigger." And in many instances he and the 
witnesses of his race were treated as if they had no rights in law 
which a court of justice was bound to respect. There was but one 
witness on behalf of the prosecution, Frank Neeley, the person claim- 
ed to hâve been robbed. His testimony in substance was, that about 
8 or 9 o'clock in the morning of May 27, 1904, he was arrested on 
the highvï'ay by a party of five men, and under the fear of a Win- 
chester rifle in the hands of the défendant he was forced to give up 
his pistol, valued by him at about $10. It appears from his testimony 
that he had no acquaintance with the défendant, and left it extremely 
doubtful whether or not he had ever seen hiin previous to the alleged 
assault. Despite his evasiveness and equivocation, the cross-exam- 
ination developed beyond any reasonable ground for cavil that when 
this défendant and one Jamison, with others, were brought before the 
commissioncr charged with this felony, on preliminary hearing, Nee- 
ley identified said Jamison as his assailant, and testified that he did 
not recognize the défendant as one of the party. On his testimony 
Jamison was bound over and committed to jail, and while thus held 
for the action of the grand jury he died. On this state of the proofs 
the prosecution rested. Had the defendant's counsel moved, as he 
should hâve done, for a directed verdict of not guilty, the trial court 
woidd hâve been justified in granting the request. The safeguarding 
of the liberty of an accused person is not vv'liolly left in the keeping 
of the jury of 12. A jealous regard for that humane spirit of the 
law that attends every human being brought before the judgment seat 
for trial on a criminal charge, declaring that he must be presumed to 
be guiltless, and that before his liberty can be interrupted his guilt 
must be establislied beyond a reasonable doubt, deniands of the pre- 
siding judge in the first instance a détermination of the question as 
to whether or not, on such self-contradicting and self-stultifying 
statements as made by the witness, Neeley, without a single corroho- 
rating fact or circumstance, the case should pass beyond the control 
of his enlightened judgment and conscience. Mr. Justice Brewer, 



428 147 FEDERAL REPORTER. 

in Patton v. Texas & Pac. Railway Company, 179 U. S. 660, 21 Sup. 
Ct. 275, 45 ly. Ed. 361, speaking of a proceeding in a civil action, said: 

"It is nndonbte!ll}- trne that cases are not to bo ligbtly tiiken from tlie 
jury ; that jurors are tbe reeogiiized triers of questions of faet. » * * 
nonce it is tliat selilom an appellate court reverses tlie action of a trial 
court in declining to give a pereinptory instruction for a verdict one way 
or tlie other. At tlie sanie tiuie, tlie jndse is pi-ininrily responsible for tbe 
just outconie of tbe trial. Ile is not a niere iiioderator of a towii meeting, 
subniitting questions to tbe jury for détermination, iior siinply ruliug on 
tbo admissibility of testiniony, but one wbo in our jurisprudence stands 
charged witli full respoiisibility. Ile bas tbe samo opportunity that jurors 
bave for soeiiig tbe witnesses, for iioting ail tbose matters in a trial not 
capable of record, and vvhen in bis deliberate opinion there Is no excuse for 
a verdict save in favor of one party, and lie so rules by instructions to tbat 
efCect, an appellate court wUl pay large respect to bis judgment." 

If tliis rule of jtidicial responsibility obtains in a mère civil action, 
how much more potential should it be where the issue of life or liberty 
is involved. The cause of the défendant was certainly not prejudiced 
by the large amount of évidence in his behalf, which was mainly 
directed to the establishment of an alibi. Aside from the testimony 
of the défendant, which, viewed from the standpoint of his meager 
intelligence and évident lack of capacity for invention, accounting 
with marked particularization for his whereabouts away from the 
scène of the robbery, four witnesses testified positively to his présence 
at the time at a place far removed from that of the robbery. A fifth 
witness testified to seeing a posse of men corresponding in number 
to that claimed by Neeley as présent at the assault, near to and going 
in the direction of the place abotit the time fixed by Neeley, and that 
the défendant was not one of them. A sixth witness, a woman in 
nowise related to the défendant, testified to seeing the overt act, and 
that the défendant, well known to her, was not there. It may be 
conceded that in ail matters of détail the testimony of some of thèse 
witnesses was not entirely harmonious. But having a sensible, rea- 
sonable regard to their différent view points, the degree of inattention 
to some one incident and the degree of attention given by others there- 
to, there was no such marked divergence as ought to create in any 
impartial mind a reasonable suspicion of a conspiracy among thèse 
witnesses to establish the alibi. It is the judgment of intelligent and 
observant critics that one of the strong proofs of the absence of man- 
ufactured évidence among a class bearing testimony to a common, 
central fact, is the existence of some discrepancies in their statements 
as to minor détails. 

A striking illustration of the character of the discrepancies relied 
upon by the prosecution is found in the incident of leaving the house 
of the defendant's mother-in-law for the schoolhouse to attend a 
neighborhood gathering; the departure and trip being claimed by the 
défendant to hâve been concurrent in time with the alleged robbery. 
One witness, for instance, testified that the défendant, with others, 
rode in a wagon ; while he and another stated that he walked. That 
such a wagon did so go is not controverted. How easy was it for 
a witness who saw the wagon leaving with a number of people in 
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it at the time the défendant started to hâve received tlie impression 
that he was also in the wagon, there being nothing especially to di- 
rect tlie attention to the i)articular fact. Again, one witness, on 
cross-examination, testified as to what l<ind and variety of tiiings 
the party had for breakfast before starting on the trip; while another 
testified to a différent menu. iVs it does not appear that any of them 
were epicures, the quahty and quantity of tlie eatables on the par- 
ticular occasion, whicli was not a feast, naturally enongh would not 
bave been definitely carried for a long period of time in their mem- 
ory. So in respect of exactly bow many people and wlio they were 
at tliis laouse the day before. Lil<:ewise was it rather smart than fair 
to press some of tliese witnesses on cross-examination as to where 
they were and what they did on some otlier specified day of the same 
montb, in disregard of the absolute reasonableness why a day Iil<e the 
closing scène of a scliool term, when tlie neighbors with their basliets 
of délectable viands assembled and made it a testai event, would be 
fixed in their minds. On such trivialities, of claimed divergencies 
in testimony, was the évidence of six witnesses in favor of the de- 
fendant discredited, while on the testimony of one witness, a self- 
confessed per jurer, was the défendant convicted and sentenced to 
serve six years in a penitentiary. To furthcr illustrate the spirit of 
dealing with the defendant's witnesses, when the witness Solomon 
was on the stand, wdio had testified very positively as to the place 
where he saw the défendant on or about the time of the alleged rob- 
bery, and whose testimony, if unimpeached, was of the highest value 
to the défendant, the court, as if to break the force of his testimony, 
took the witness in hand and catechised him as follows: 

"Solomon, tbe court asks you wlietlier you nre absolutely sure and cer- 
tain that this défendant was tlicre at tbe scbool célébration on tbe 27tli : 
il' you are uiistaken you ean correct your statenient yet. but if you are abso- 
lutely certain say so ; but tbiiik a nioinent and see whetlier or not you are 
inistaken about it. li! you are mista.keu correct yr)ur stateiiient; if y(ni ai'e 
not, why .lust say it ont I'erba])S you nsigbt be niistaken; tlie court doosn't 
know ; but the court wants to bave you i-eineniber everytbiui; pro])erly and 
truthlully, and if tliere is any doul.it in yonr niind, rnake your correction; 
if tbere is any doubt in your niiiid that tliis défendant was' not tiiii'e; meu 
sometime.=! are mistaken ; just tbirdî aiiout it and deliberate about it, and 
correct your statenjent if you are mistaken." 

This bears on its face its own comment. 

,\s further illustrating the irregular method of procédure to the 
préjudice of the défendant, the prosecuting attorney incjuired of sev- 
eral witnesses for the défense as to whether they had not been ar- 
restcd at some time on some charge or othcr. Although the witness- 
es answered that they had been arrested for offenses, in instances they 
had not even been prosecuted, and where prosecuted they had beeïi 
acquitted, the prosecuting attorney would follow this up, however, 
with a suggestive query: "You lîave been arrested or accused sev- 
cral times?" It is compétent for the purpose of discrediting a wit- 
ness to show that he has been convicted of a crime. The gênerai 
rule is that the crime must rise to the dignity of a felony or petit 
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larceny. State v. Taylor, 98 Mo. 244, 11 S. W. 570; State v. Kelsoe, 
76 Mo. 507; State v. Donnelly, 130 Mo. 651, 33 S. W. 1134; Coble 
V. State, 31 Ohio St. 100; Glenn v. Clore, 43 Ind. 60. Whatever may 
be the limit in this respect, nothing short of a conviction of a crime 
is admissible for the purpose of impeachment. A mère accusation or 
indictment will not be admitted, for the reason that innocent men 
are often arrested charged with a criminal offense. 1 Greenleaf on 
Evidence (16th Ed.) 461b, 461c, pp. 579, 580. The proper évidence 
of a conviction of crime is the record thereof. See Baltimore & Ohio 
Railroad Company v. Rambo, 59 Fed. 75-80, 8 C. C. A. 6; Bise v. 
United States (recently decided by this court) 144 Fed. 374. The 
practice of proving the former conviction by cross-examination is 
recognized in many states, usually by statute and occasionally by ju- 
dicial décisions. 1 Greenleaf on Evidence (16th Ed.) par. 461b, 
note 8. But where this practice is recognized, the proper question 
would be as to whether or not the party being interrogated had been 
convicted of a crime, and not whether he had been arrested or indict- 
ed. Whether it is permissible, in the absence of any statute in the 
Indian Territory regulating the practice in this respect, to undertake 
to prove by cross-examination of the witness, without the production 
of the record, that he had been convicted of a crime, for the purpose 
merely of affecting his credibility and not as to his competency, it will 
be time enough for this court to détermine when the question is 
properly before it. 

In charging the jury on the important issue of the alibi the court 
said: 

"Such défense, to be entitled to considération, must be such as to show 
that at the very time of the commission of the crime charged the accused 
waa at another place so far away and under sucli circumstances tliat he 
coiild not, with any ordinary exertion, hâve reached the place where the 
crime was committed so as to hâve participated in the commission thereof. 
But the court instructs the jury also, as a matter of law, that the burden to 
prove that the défendant was at another jilace at the time of the commis- 
sion of the crime must be by i\ prépondérance of évidence, that is, by the 
greater and superior évidence." 

The défendant excepted to that part of the charge, whereupon the 
court further said: 

"Gentlemen of the .l'ury, the court will read to you a,Kain the instruction 
as to the alibi. ïhe défense interposed by the défendant in this case is 
what is known in law as an alibi ; that is, that the défendant claims that 
he was at another place at the time of the couuuission of the crime, and 
the court instructs the jury that such défense is as proper and legitimate, 
if proved, as any other, and ail évidence bearing upon tliat point should be 
carefully considered by the jury. Such défense, to be entitled to considéra- 
tion, must be such as to show that at the very time of the commission of 
the crime charged the accused was at another place so far away and under 
such circumstances that he could not, with any ordinary exertion, hâve 
reached the place where the crime was committed so as to hâve participated 
in the commission thereof. But the court instructs the jury also, as a mat- 
ter of law, that the burden of proof that the défendant was at another place 
at the time Of the commission of the crime must be by a prépondérance of 
the évidence, that is, by the greater and superior évidence, but the court 
also instructs the jury that if they Lave any reasonable doubt as to whether 
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the défendant was at some other place when the crime was commltted, they 
should give the défendant the benefit of that doubt." 

The Suprême Court met the objection in question with two prop- 
ositions of law: (1) That the exception was not renewed after the 
amended charge was dehvered; and (2) that the amendment cured 
the defect in the original charge. To neither of thèse propositions 
can we assent. 

If there was vice in so much of the paragraph as imposed upon 
the défendant the burden of estabHshing the ahbi "by a prépondér- 
ance of évidence, that is, by the greater and superior évidence," and 
that from ail the facts and circumstances the jury were to "détermine 
upon which side is the weight or prépondérance of the évidence," 
it was not necessary to repeat the exception to the same matter when 
repeated by the court. As said by this court in Long-Bell Lumber 
Company v. Stump, 86 Fed. 583, 30 C. C. A. 260, speaking to a kin- 
dred question of practice: 

"Having requested the court to give a proper dechiration of law, and the 
court, by Its refusai, having declared that it held the law to be otherwise, 
to which exception was duly taken, why should couusel be required again 
to except to the converse or modifled déclaration given by the court? It 
would be but a répétition of the objection already expressed in the first 
exception. And, so far from the silence of counsel at the reassertion of the 
error by the court evidencing a waiver of the first error, it but évinces a 
respectful deportment by counsel towards the court, in refraining from 
répétitions objections at the ruling of the court, after having once taken 
exception involving in efCect the same principle which would be represented 
In the second exception." 

The underlying vice in the foregoing charge of the court is in the 
assumption that in respect of the alibi the burden of proof "by a 
prépondérance of évidence, that is, by the greater and superior évi- 
dence," shifted to the défendant. It loses sight of the fundamental 
rule in criminal procédure that the défendant is presumed to be in- 
nocent of the offense with which he is charged; that this is a con- 
tinuing presumption which attends him like a guarding spirit through- 
out the ordeal of his trial, and imposes upon the prosecution the bur- 
den of overcoming such presumption by such weight of évidence as 
will satisfy the minds of the triers beyond a reasonable doubt of the 
defendant's guilt. This reasonable doubt in his favor applies to the 
évidence in its entirety and necessarily to any part of it. 

Included in the indictment is the charge that the défendant did 
then and there commit the assault. Whereby the prosecution under- 
look to show, by évidence that the défendant was présent at the time 
and place. On this issue thus tendered the burden rested upon the 
prosecution. It never shifted. So when the défendant introduced 
évidence to show that he was not "then and there" présent, he was 
but rebutting the proof ofïered by the prosecution tending to maintain 
the allégation that he was then and there. The protection of any 
reasonable doubt in favor of the défendant applies in such instance 
as to any other affirmative issUe tendered in the charge. This is 
recognized as the correct doctrine by the great weight of authority. 
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People V. Kong Ah Sing, 64 Cal. 353, 28 Pac. 233 ; State v. Water- 
man, 1 Nev. 543; Krench v. State, 12 Ind. 670, 74 Am. Dec. 289, 
Adams v. State, 42 Ind. 373 ; Binns v. State, 46 Ind. 311 ; Howard v. 
State, 50 Ind. 190: Walker v. State, 42 Tex. 360; Toler v. State, 16 
Ohio St. 583 ; Pollard v. State, 53 Miss. 410, 24 Am. Rep. 703 ; Miller 
V. People, 39 111. 457; Watson v. Commonwealth, 95 Pa. 418; Lan- 
dis V. State, 70 Ga. 652, 48 Am. Rep. 588 ; Chappel v. State, 7 Cold. 
(Tenn.) 92; State v. Tavnes, 78 N. C. 504; People v. McCann, 16 
N. Y. 58, 69 Am. Dec.' 642; O'Connell v. People, 87 N. Y. 377, 3S0, 
41 Am. Rep. 379 ; Walker v. People, 88 N. Y. 81, 88 ; People v. Gar- 
butt, 17 Mich. 9, 22, 97 Am. Dec. 162 ; Cunningham v. State, 56 Miss. 
269, 21 Am. Rep. 630; Dove v. State, 3 Heisk. (Tenn.) 348, 371; 1 
Bishop, Crim. Proc. (3d Ed.) § 1062; Wharton, Crim. Evidence, § 
333. 

In the case of State v. Taylor, 118 Mo. 153, 24 S. W. 449, Gaiitt, 
P. J., maintained this rule of law in an exhaustive opinion in which 
the authorities are reviewed. This rnle was applied by the Suprême 
Court in Davis v. United States, 160 U. S. 469, 16 Sup. Ct. 353, 40 
L. Ed. 499, to the instance where the défendant relied upon the plea 
of insanity under an indictment for niurder. Inasmuch as the prose- 
cution in such case starts out with the presumption of the defendant's 
sanity, which presumption must be rebutted by the défendant, the 
burden is much more impressed in such trial than in the case at bar. 
Mr. Justice Harlan, speaking for the court, said: 

"Upon wliom tlieu must rost tlie burden of proving that tlie accused, 
whope life it is soiight to t;ike nnder the forms of law, belongs to a class 
cai)able of conmiiting crime ï On prineiple, it nrast rest upon those who 
afflrm that he bas conniiitted this crime for which he is indicted. That 
burden is not frtlly diseharged, nor is there any légal right to take the lif© 
of the accused, until guilt is niade to ajipear fi-oin ail the évidence in the 
case. The plea of not guilty is unlike a spécial plea In a civil action, which, 
admitting the case averred, seeks to estahlish substantive ground <if défense 
by a prépondérance of évidence. It is not in confession and avoidance, for 
it is a plea, that controverts the existence of every fact essential to con- 
.«titute the crinie charged. Upon that plea the accused may stand, shielded 
by the presumption of bis innocence, until It appears that he is guilty ; and 
his guilt cannot lu the very nature of things be regarded as proved, if the 
.lury entertain a reasonable doiibt froin ail the évidence whether he was 
legally capable of committing crime." 

Further on he said: 

"Strictly speaking, the burden of proof, as those words are nnderstood In 
crimiual law, is never upon the accnsod to establish his innocence or to dis- 
prove the facts necessavy to establish the crime for which he is indicted. 
It is on the prosecution from the heghining to the end of the trial and ap- 
plies to every élément nccessary to constitute the crime. Giving to the 
prosecxitiou. where the défense Is insanity, the beneflt in the way of proof 
of the presumption in favor of sanity, the vital question from the time a 
lilca of not guilty is entered until the return of the verdict, is whether upon 
ail the évidence, by whatever side adduced, guilt is establlshed beyond 
rosisonable doubt. If the whole évidence, including that supplied by the 
presumption of sanity. does not exclude beyond reasonable dotibt the hypoth- 
csis of insanity, of which sonie proof is adduced, the accused is eutitled to 
an acquittai of the spécifie offense charged." 
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This ruling was applied and approved again in Flotema v. United 
States, 186 U. S. 413, 22 Sup. Ct. 895, 46 L. Ed. 1235. The vice, 
therefore, in thc said charge was not cured by subsequently adding thc 
words : 

"If the .lury Imve any reasonable iloubt as to wbether tlio défendant was 
at some otliei- jdace wlien ttio crime was comniitted. tliey should give tbe 
défendant tbe benefit of that doubt." 

The two propositions embraced in the same paragraph are legally 
incongruous, and were vvcll calcnlated to confuse the undcrstanding 
of the jury as to how they should apply the rule of reasonable doubt 
to a State of facts where, in the same connection, they were tokl that 
"as matter of law, the burden of proof that the défendant was at 
another place at the time of the commission of the crime must be 
by a prépondérance of the évidence, that is, by the greater and 
superior évidence." 

Error is assigned by the défendant respecting the refusai of the 
trial court to leave the matter of the assessment of the punishment 
to the jury. The indictment was predicated of section 2 of the act 
of Congress, appnved February 15, 1888, entitled "An act to pun- 
ish robbery, burglarv, and larceny in the Indian Territory" (Act Feb. 
15, 1888, c. 10, 25 S'tat. 33), which déclares: 

"That any person liereafter convicted of any robbery or bnrsbivy in tbp 
Indian Territory shall be punisbod by a fine of not exeeedins one tbousand 
dollars, or iniprisonment not exceeding flfteen yoars, or both, at the dis- 
crétion of the court." 

Section 3 déclares that ail acts and parts of acts inconsistent with 
this act are hereby reoealed. As this provision of the act of Con- 
gress is complète within itself, and not made to dépend upon any 
otlier statute, national or local, for its applicability or enforcement, it 
is exclusive. It is conformable to the gênerai provisions of the United 
States statutes defining criminal offenses, committing to the jury 
only the question of the guilt or innocence of the accused, and to the 
court the discrétion as to the assessment of the punishment, within 
the limits fixed b)' the statute. 

It results that the action of the Court of Appeals of the Indian 
Territory in afllrming the judgment of the District Court, and the 
judgment of the District Court, are reversed, and the case is re- 
manded, with directions to the District Court to set aside the judg- 
ment of conviction and the verdict, and to grant a new trial. 



PARSHALL V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. July IG, lOOC.) 

No. 2,404. 

Postoffice — Iîailway Mail Ct.ehks — Expenses — Liabiijty of Government. 

Rev. St. § 3678 [U. S. Comp. St. 1901, p. 245.^1 ; 1 Supp. Rev. St. p. 

201; Rev. St. §§ PROO. ?,691 \V. S. Comp. St. 1001, p. 2471]. déclare that 

ail sums appropriated for tbe varions branches of expenditure in the 

147 F.— 28 
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public service shall be applied solely to the objects for whlch they are 
respectively made, and for no others. Section 3679 [U. S. Comp. St. 
1901, p. 2454] provides tliat no department of the government shall 
expend in any one fiscal year a sum in exeess of appropriations made 
by Congress for that fiscal year, or involve the government in. any 
contract for the future jiayment of money in exeess of such appropria- 
tions. The unuual approijriations for the post office department pro- 
vide for actual and necessary expenses by railway postal elerks "wliile 
aetually traveliug on business of the department, and away from their 
several designated headquarters, etc. Hehl, that nnder such acts, a 
railway jwstal clerk could not reeover agaiust the United States as on an 
implied contract for expenses of bed and board while on his regular run, 
in addition to his fixed salary. 

In Error to the Circuit Court of the United States for the Easterr. 
District of Missouri. 

C. O. Tichenor and Franlc Schibsby (George Reinhardt, on the 
brief), for plaintiff in error. 

D. P. Dyer, U. S. Atty., and E. P. Johnson, Asst. U. S. Atty., for 
défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. This is an action by the plaintifï to 
reeover for his expenses incurred between August 15, 1899, and 
November 15, 1904, aggregating $1,200 as a railway postal clerk 
while engaged on his regular runs. 

The pétition allèges that he was duly appointed and commissioned 
as such railway postal clerk by the Postmaster General under section 
4025, Rev. St. U. S. [U. S. Comp. St. 1901, p. 2738] ; that while he 
was acting in the capacity of such clerk, by orders and directions 
of the Postmaster General, and other superior oiïîcers, he was com- 
pelled to travel a great part of the time on business of the Post Office 
Department ; that the said officers had authority to assign him to 
any route of travel whatsoever, and to change this assignment at wil. ; 
that while so traveling he was necessarily absent from his head- 
quarters as established and designated by his superior officers, to wit: 
St. Louis, Missouri, and was obliged to expend the sums of money 
mentioned for hôtel bills and other necessary traveling expenses, 
for which expenses he claims he is entitled to be reimbursed "as upon 
an implied contract." The account presented by him in his pétition 
is as follows : 

From August 15, 1890. up to and including .lune ;îO, 1900 $200 00 

From July 1, 1900, up to and includiug J\nie 30. 1901 210 00 

From July 1, 1001. up to and including .Jiuie 30. 1902 220 00 

From June 1, 1902, up to and including .Tune .30. 190.3 240 00 

From July 1, 1003. up to and including ,nuie .30. 1904 240 00 

From July 1, 1904, up to and including November 15, 1904 90 00 



Ail of said sums being a total of $1200 00 

The pétition allèges as authority for thèse reinibursements sec- 
tion 2 of the Revised Postal Laws and Régulations, and the follow- 
ing acts of Congress: Act March 1, 1«99, c. 3'^. 'M) Stat. 904 [U. S. 
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Comp. St. 1901, p. 2730] ; Act June 2, 1900, c. 613, 31 Stat. 259 [U. 
S. Comp. St. 1901, p. 2737] ; Act March 3, 1901, c. 8,51, 31 Stat. 
110.5 ; Act April 21, 1902, c. 5G3, 32 Stat. 115 ; Act March 3, 1903, 
c. 1009, 32 Stat. 1173. A demurrer to this pétition was interposed 
by ttie United States Attorney, which was sustained by the court. 
The plaintiff below brings the case hère on writ of error. 

The contract of service between the plaintiff and the government 
has its sole foundation in a positive statute. The authority of the 
Post Office Department to employ and assign him to the service in 
which he was engaged was derived from the statute. No discrétion 
was lodged in the Postmaster General or his subordinates as to what 
compensation such employé should receive — that was fixed abso- 
lutely by Congress. It wil! be observed on reading the acts of Con- 
gress above referred to that Congress in each appropriation bill fixed 
the number of such railway postal clerks, classified them, and fixed 
the maximum salary to each class, which in the case of this plaintiff 
was $800 per annum. It is the settled and recognized policy of Con- 
gress to keep ail the departments of the government, in the matter 
of incurring obligations for expenditures, within the appropriations 
annually made for conducting its affairs. Hence the gênerai statute 
(Rev. St. § 3678 [U. S. Comp. St. 1901, p. 3453] ; 1 Supp. Rev. St. p. 
201; Rev. St. §§ 3690, 3691 [U. S. Comp. St. 1901, p. 2471]) that: 

"Ali sums appropriated for the various branches of expenditure in the 
public service shall be applied solely to the objects for which they are 
respectively made, and for no others." 

Section 3679 [U. S. Comp. St. 1901, p. 2454] provides: 

"No departnient of the government sliall expend, in any one fiscal year, any 
sum in excess of appropriations made by Congress for that fiscal year, or 
involve the government in any contract for the future payment of money in 
excess of such appropriations." 

So it is that in the annual appropriations for the Post Office Depart- 
ment providing for railway postal service, the acts prescribe the max- 
imum number of such clerks in each classification and their max- 
imum salaries; and in order to limit the extra expenditures incurred 
on account of claimed necessity in traveling on spécial assigned duty, 
it is provided in each of the appropriation bills that: 

"For actual and necessary cxpousos of gênerai sujjerintendent, assistant 
gênera! superintendent, chief clerk, office gênerai suîierintendent, division 
superintendents, assistant division su)iorintendonts. cbief clerlis, and rail- 
way-postal clerks, while actually traveling on business of the departnient and 
away from their several designated headiiuarters," etc. 

Congress limited the amounts as f oUows : 

For fiscal year ending .Tune 30, 1900 .«;15 OOO CkO 

For fiscal year ending June 30, liH)] 40 OOfl f)0 

For fiscal year ending .Tune 30, 1002 2(>.O00 00 

For fiscal year ending .Tune .'50, 1!X« 28.(K)0 00 

For fiscal year ending June .30, K)04 21,000 00 

No authority is conferred on the Post Office Department to incur 
any liability for traveling expenses of any railway postal clerk ex- 
cept when such clerk is "traveling on business of the department and 
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away from Iiis designated headquarters." The clear implication is 
that when such employé accepts service at a specified salary, to work 
at an assigiied place, desig-iiated as headquarters, his undertaking 
is to perform his assigned duty at such place, and the salary pre- 
scribed is the fiill compensation for his entire services, including 
whate-v^r personal expansés may be incident thereto. The Post Oiîîce 
Department knovv's from expérience that in conducting the niulti- 
form matters connected with a business so comprehensive, it now 
and then becomes important to détail certain officers and clerks, es- 
pecially qualified and adapted, to some spécial work outside of their 
regular assignment, necessitating travel perhaps to distant places, 
which necessarily vt-'ould be attended with extra expansés ; and, there- 
fore, provisions for such traveling expenses are annually made by 
Congress in appropriations for that department. The railvvay postal 
clerks accept service to be performed by trips on postal cars. Their 
places of business and the facilities for performing their duties are 
thus furnished by the government ; and their headquarters may be 
designated as the initial point where their "run," like that of a rail- 
way conductor or brakeman, begins. Their regular assignment is 
on a postal car between différent points, for the performance of which 
work such clerk agrées to accept a stated salary. In deciding 
vvhether or not the compensation be acceptable, he is presumed to 
take into account the probable outlay for expenditures incident to that 
particular service ; as much so as any superintendent or assistant su- 
perintendcnt or clerk in accepting employment at a particular city 
or other given locality considers the matter of expense of living at the 
place, in deciding whether or not they will accept the service. Each 
is at liberty to accept or décline on the compensation offered, as it 
may seem to him to be sufficient or not. 

The pétition in this case does not state between what points the 
plaintitt made his runs ; and as drawn it is so phrased as to give 
color to the idea that the pleader might hâve intended to hâve it 
understood that the expenses claimed were incurred in traveling 
on spécial orders from the Post Office Department, outside of his 
regular duties. But his counsel dealt candidly in arguing the case 
to the court by conceding that the expenses claimed were incident 
alone to the plaintiff's regular runs as a railway postal clerk. Other- 
wise the pétition would be bad as presenting a double aspect. 

Instead of an "iniplied contrat't" arising in favor of this extraor- 
dinary claim put forth by the plaintiflf, the implication, to our 
minds, is the reverse. A législative act is to be interpreted accord- 
ing to the intention of the L,egislature, apparent on its face. Wilk- 
inson V. Leland, 2 Pet. 627, / L. Ed. 542 ; United States v. Fisher, 
109 U. S. 143, 3 Sup. Ct. 154, 27 h- Ed. 885. It will be observed 
from the acts of Congress making appropriations for the periods 
covered by the plaintiff's claim, the amounts of appropriations for 
expenses incurred by superintendents, assistants and clerks for travel- 
ing from their headquarters aggregate only $130,000, or averagmg 
about $20,000 a year. The average annual expenses claimed by the 
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plaintiff are $200. As shown by the report of the General Superin- 
tendent of the Raihvay Mail Service, as also appears from the stat- 
utes, there were in the division alone to which the plaintiff belont^ed 
501 clerks, and in ail the classes, excluding superintendents, assistant 
su]jerintendents and chief clerks there were about 12,000. If their 
expenses, like those claimed, average $200 per year, it would require 
an apijropriation of $2,400,000 per year to meet them ; and for the 
class alone to which the plaintiff belonged, it would require an annual 
appropriation of $100,200. This fact clearly demonstrates that it 
was not the mind of Congress that raiiway postal clerks, in addition 
to their fixed salaries, should be paid their expenses for bed and 
board while ont on their runs. Tliey are sup]:iosed to bave their 
homes at one end of their runs, and not to bc out over a day and a 
night at a time. Under the plaintiff's contention he is continuously 
traveling away from his headcjuarters whenever he is on duty at ail, 
because the mail car in which he works may run daily. Whereas, 
the statute contemplâtes that traveling expenses reimbursed are such 
as are incurred when the employé travels under spécial order taking 
him outside of his regular routine duty. Otherwise, the spécial stat- 
utory provision would be meaningless and supererogatory. Where 
the législative branch of the government bas thus clearly indicated 
its purpose by its appropriations and the provisions connected there- 
with tbat the salary fixed by the act sball be full compensation to 
the employé for the services performed by him, and only allows for 
expenses incurred for bed and board when separated from his reg- 
ular duty by spécial assignment attended with traveling expenses, 
to allow the claim presented by the petitioner would, in our judgment, 
amount to an amendment of the acts of Congress by judicial con- 
struction. 

A similar claim to this was presented to and passed upon by the 
Court of Claims, entitled Hartman v. United States, 40 Ct. Cl' 133, 
136, taking the same view of the statute above exprcssed, denying 
the claim. We bave not overlooked or failed to dulv consider the 
authorities presented in the brief of counscl for plaintiff bcaring upon 
the doctrine of implied contracts, and the instances in which it bas 
been applied by the Suprenie Court and on the circuit for services per- 
formed for the government. We do not consider them applicable to 
or as controlling the case at bar, for the reason that this cause of 
action is wholly statutory. 

The judgment of the Circuit Court in sustaining the demurrcr 
and dismissing the pétition is aflirmed. 
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DOKKEN V. PAGE. 
(Circuit Court of Appeals, EightU Circuit. July 30, 1906.) 

No. 2,399. 

1. Bankruptcy — Pétition by Adverse Claimant of Propebty — Xature of 

Peoceeding. 

A receiver in banlcruptcy, l)y order of the court, tooli possession of a 
stoclf of goods whieh tlie banl^nipt iiad transferred to a tliird person. and, 
by stipulation between the petitioiiing creditors, tlie trustée, and tlie trans- 
férée, tlie latter filed au interveniug pétition in tlie court of bankruptcy 
setting up bis claim to the goods as a bona fide purchaser. Helil. that 
the proceeding on such pétition was essentially one In equity relating to 
property in the custody of the court, and triable by the court without the 
intervention of a jury. 

2. Same— Fraudulent Transfeb of Peopeety— Purchaser of Stock of In- 

SOLVENT MERCHANT. 

A purchaser of the entire stoclc of an insolvent retail marchant, withln 
four months prior to his bankruptcy, is presuuiptively a purchaser with 
knowledge of the Insolvency, and the burden rests upon him to show 
by satisfactory évidence that his purchase was in good faith for a présent 
fair considération, and that he did not know or bave reason to believe, 
after making ail reasonable inquiry, that the seller was Insolvent. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, § 285.] 

3. Same— Evidence Consideeed. 

A bankrupt, within a few days prlor to his bankruptcy, and when In- 
solvent, sold to petitioner two stocks of goods for less than half their actual 
value. The goods were bought and paid for in the evening after a short 
negotiatlon, without invoice or examinatlon of the goods or the banltrupt's 
books, or any inquiry as to his financial condition. Petitioner borrowed 
the greater part of the inoney from a banker who was présent when the 
sale was made, and who had reason to know of the seller's insolvency. 
Eeld, that petitioner had no standing in equity as a purchaser in good 
faith, but that the sale was fraudulent and void as against the bankrupt's 
creditors. 

Appeal from the District Court of the United States for the Dis- 
trict of North Dakota. 

John Burke (Burke & Middaugh, on the brief), for appellant. 
Fred B. Dodge (Clarence A. Webber, on the brief), for appellees. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

PHIEIPS, District Judge. On the 13th day of May, 1905, Abra- 
ham Z. Tveten was adjudged a bankrupt in an involuntary proceed- 
ing in the United States District Court for the District of North 
Dakota. Upon the appointment of a receiver of the estate of the 
bankrupt, under order of court, he took possession of a lot of goods, 
transferred and delivered by the bankrupt on or about the 19th day 
of April, 1905, to Ni!s Dokken. Thereafter on the 2-lth day of June, 
1905, a stipulation was entered into between the petitioning creditors 
in bankruptcy and E. B. Page, trustée in bankruptcy, and said Nils 
Dokken, the claimed purchaser of said goods from the bankrupt, that 
said Dokken should file in the above-named court "his complaint and 
intervention setting forth ail the claims of the said Nils Dokken to said 
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stock of goods by the Ist day of July, 1905" ; and that answer thereto 
should be filed on or before the Ist day of July, 1905 ; and that the 
cause should be set down for trial at the July term of said court. 
Thereafter on the 2()th day of June, 1905, said Dokken filed bis com- 
plaint of intervention, claiming that on the 18th day of April, 1905, 
he purchased of the bankrupt the stock of goods in question, paying 
therefor the sum of $2,S00, for a présent and fair considération at 
the time; that he was ignorant of the insolvency of said Tveten, and 
did not hâve knowledge of any facts to put him upon inquiry as to 
the financial condition or insolvency of said Tveten ; that the pur- 
chase was made in good faith, etc. ; that the goods were turned over 
to the receiver in bankruptcy on the 4th day of May, 1905, in compli- 
ance with the order of court to that effect ; and prayed judgment 
for the return of the goods or their value, alleged to be the sum of 
$3,000. Answer was filed, taking issue on the validity of the claim. 
asserted, and, on trial of the issues to the court, the complaint was 
dismissed, from which action of the court the said Dokken bas ap- 
pealed. 

The fîrst error assigned is to the action of the court in refusing 
appellant's request for a trial by jury. This is a misconception of 
the functions of a court of bankruptcy in respect of the situation 
of this suit. The gcwds in question bad been surrendered by appel- 
lant to the receiver in bankruptcy under order of the court. They 
were thereafter in custodia legis, held by the court for the purpose 
of administration and distribution, pari passu, among the creditors. 
The proper method which the appellant should pursue to assert 
bis claim thereto was the one adopted by the pétition of intervention 
in the court of bankruptcy, invested with équitable jurisdiction to 
détermine whether or not the asserted claim was superior in right 
to that of the gênerai creditors. The pétition presented by appellant 
was in conformity to the stipulation that he should intervene, and it 
is styled "Complaint in intervention," and the pétition begins as fol- 
lows: "Cornes now Nils Dokken and for bis complaint in interven- 
tion," etc. It is essentially ' a proceeding in equity, friable to the 
court without the intervention of a jury. Barton v. liarbour, 104 
U. S. 126, 134, 26 L. lîd. 6?2; Bardes v. Hawarden Bank, 178 U. 
S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175 ; Dodge v. Norlin, 133 Fed. 
363, 66 C. C. A. 425; Swarts v. Siegel et al, 117 Fed. 13, 16, 54 
C. C. A. 399; In re Rochford, 124 Fed. 187, 59 C. C. A. 388, 393. 

The claim of the intervener is a palpable fraud on the bankrupt- 
act. It is full time that speculating purchasers from insolvent debtors 
should know that under the bankrupt act they cannot stop tbeir ears 
and shut their eyes lest they may hear or see that such a merchant 
as Tveten was selling ont his entire stock of goods in order to de- 
feat his creditors in the collection of their just claims. Such specu- 
lators on chance seeni to think that they can escape the statute by 
studiously and cunningly placing themselves in a position to half 
satisf y conscience by saying : 

"I did not know the vendor was bankruiit. lie did iiot so inform me ; and 
I did not ask liim. I did not know abotit his creditors. as I did not examine 
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his books. I dià not take an inveiitory of tlie soods or cnrefiilly examine 
theni, as I had a gênerai knowledge of their cliaracter, and did not look 
further"- — and tlie like. 

Under the bankrupt act such a purchaser, within the four months* 
limitation, is presumptively a purcliaser with knowledge. To pro- 
tect his purchase the biirden rests upon him to show satisfactorily 
that he was purchaser in good faith; that he paid a présent, fair 
considération for the property; and that he did not know or hâve 
reason to believe that the vendor was insolvent. 

The pronouncement of the Suprême Court in Walbrun v. Babbitt, 
16 Wall. 577, 21 L. Ed. 489, as to what will constitute an innocent 
purchaser within the meaning of the bankrupt act, as applied to the 
facts of the case at bar, has ever since been the recognized rule of 
law, and has been repeatedly followed on the circuits under the présent 
bankrupt act. That was the case of a merchant who sold his 
entire stock of goods out in a lump sale to a purchaser. After ob- 
serving that the ordinary course of such a merchant's business was 
to sell at retail from a miscellaneous stock of goods, and that as 
long as he pursued the course of a retailer in disposing of his goods 
his creditors could not reach him, even if he liad a concealed pur- 
pose to defraud them, the court said: 

"But it is wholly a différent tliing when he sells his entire stock to one 
or more persons. This is an unusual occurrence, out of the ordinar.y mode 
of transactina; such business, is prima fade évidence of fraud, and throws tlie 
burden of proof on tlie purchaser to sustain the validity of his purchase." 

The court then adverts to the fact that the purchaser undertook to 
overthrow the presumption of the vendor's intention to commit a 
fraud on his creditors by showing that he paid full value for the 
goods, in ignorance of the vendor's financial condition. The court 
then said : 

"But the law will not let him escape In this way. The question rai,sod 
by the statute is not his aerual belief, but what he liad reasouable cause to 
believe. In purchasing in the way and under the circumstances he did, the 
law told him that a fraud of sonie kind was Intended on the part of the seller, 
and he was put on inquiry to ascertain the true condition of Mendelson's [the 
bankrupt vendorl business. This he did not do, nor did he make any attemjit 
In that direction, Indeed, he contended himself with limiting his iuquiries 
to the object Mendelson had in selling oxit, and to his future purposes. Somiî- 
thing more was required thau this information to repel the presumption of 
fraud which the law raised in the mère fact of a retail merchant selling out 
his entire stock of goods. If this sort of information could sustain the sale, 
the provision of the bankrupt hiw we are considering would be no protection 
to creditors, for any one in Jlondelson's situation, and with the purpose he had 
in View, would be likely to give the party with wliom he was dealing a plau- 
sible reason for his conduet. 'J'he presumption of fraud arising from the un- 
usual nature of the sale in this case ean ouly be overcome by proof on the 
part of the buyer that he took the proper steps to flnd out the pecuniary 
condition of the seller. Ail reasouable nieans, pursued in good faith, must 
be used for this purpose. If Suiiimerfleld (the vendee] had employed any 
means at ail direeted to this end, lie would hâve discovered the aetual 
insolveney of Mendelson. In ohoosiiig to remain ignorant of what the neces- 
sities of his case required him to know, he took tlie risk of the impeachment 
of the transaction by tlie assignée in bankruptcy, in case Mendelson should, 
within the time liinited in the statute, be declared a bankrupt." 
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See In re Pease (D. C.) 129 Ked. 4-10; In re Mooclv (D. C.) 134 
Fed. 628, 631 ; Dutcher v. Wright, 94 U. S. oô7, 24 L.' Ed. 130. 

The évidence in the case at bar shows that on the 18th day of 
April, 1905, tlie said Tveten owned a stock of goods at the town 
of Leeds, N. D., and also a stock of goods at the town of Niles, N. 
D. After allowing every reasonable déduction for their condition, 
said stocks were worth, in the usual course of business to a merchant, 
between $5,000 and $6,000. According to his schedules in bank- 
ruptcy, Tveten then owed $8,189. Ile was being pressed by his 
creditors and was in fear of the institution of bankruptcy proceed- 
ings. Ile and the appellant claim that thcy met on the ]8th day of 
April, 190.5, Vvdien the subject of the sale and purchase of the goods 
was broached. Without more, after business hours, in the night- 
time, thèse two parties met in the claimant's storeroom in Leeds 
and consummated the sale of the entire stock of goods at Leeds and 
at Niles, at the price of $2,800. There was présent at this storeroom 
that evening one Iverson, président of the bank at Leeds, who bore 
intimate business and personal relations to the complainant, who had 
reason ueyond qtiestion to know that Tveten was in financial 
straights, that claims were held against him at the bank, and who 
was undoubtcdly helping Tveten to get rid of the goods with the 
view of having the claim of the bank against him settled. Neither 
of thèse parties, in their examination as witnesses, would tell any 
detailed conversation between them during this negotiation. They 
simply talked about what the goods could be had for. The com- 
plainant made an ofifer of .$2.000, and they finally agreed upon $2,800. 
This was concluded about 10 o'clock p. m., and thereupon the par- 
ties left the store and went to Iverson's bank, where a certified check 
for $2,800 was made in favor of Tveten. At the time the complain- 
ant had but $700 to his crédit in the bank, and the président thus ac- 
commodated him, upon his assurance of giving collatéral security on 
some land on which there was a mortgage, and perhaps some Per- 
sonal property. The next day Tveten paid ofï the debts held against 
him by the bank, and some other debts to the amount of about $700, 
and claims that he converted the balance into national currency and 
sent $1,200 of it by letters to his father in Norway. No invoice of 
the goods was taken, and only the most cursory inspection, with 
the sweep of the eye, was made. Although an inventory of thèse goods 
was taken in the month of February preceding, showing a valuation 
of over $8,000, this inventory was not called for. No examination 
of the books was made or asked for, although présent in the store. 
No inquiry was made respecting the indclrtedness of the claimant. 
The stock of goods at Niles, some four miles distant, w-as not even 
then seen by the complainant. The next day the complainant went 
to Niles and had the goods there loaded into eight wagons and hauled 
over to Leeds, wdien he began selling some of the articles as rapidly 
as possible, and at low rates. 

There are other facts and circumstances in évidence which per- 
suade a nonsuspicious mind that the complainant had knowledge of 
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the straightened condition of Tveten's affairs, and that he was con- 
scious of obtaining his property at a great sacrifice because of that 
fact. Such a vendee has no standing in a court of equity as a 
purchaser in good faith, for a présent, fair considération, without 
knowledge of, or reason to believe that his vendor was then in- 
solvent. 
The decree of the District Court is therefore affirmed. 



KUAUSE et al. v. UNITED STATES.* 

(Circuit Court of Appeals, Eij,'lith Circuit. August 20, lOOG.) 

No. 2,359. 

1. Cbimtnal La w— Consolidation of Indictmbnts. 

Indictments cbargiiiR offenses of the sîinie nature and degree and' 
based on tbe sauie statute may l)e Consolidated for trial uiider Kev. St. 
§ 1024 [U. S. Comp. St. 1001, p. 720]. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Crlminal Law, 
5 1370.] 

2. Same— Separate Teial or Codefendants— Discrétion of Court. 

The request of défendants cbarsed in the saine indictment for separate 
trials Is addressed to the discrétion of the court, and its action lu refus- 
Ing the same will not lie rei'iewed in the absence of clear indications that 
Berious préjudice resuited therefrom to one or more of the défendants. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Crlminal Law. 
§ 1380 ; vol. 15, Cent. Dig. Crlminal Law, § 3050.] 

3. Same— Weit of Ebrob— Review— Fbesumptions — Sentence— Good and Baiv 

CotTNTS. 

W liera défendants were aenuitted on certain couuts of an Indictment 
and convicted on others, and tiie judgment imposes n ininishment within 
the limlts pennissible under an.v one of such counts, If any of them are 
good It Is sufflcient to support the judgment. 

[Ed. Note.— For cases In point, see vol. 15, Cent. Dig. Crlminal Law, 
§ S035.1 

4. Public Lands — tlNi-AWFUii Inclosure— Indigtment— Sufficienct. 

Indictments under Act Feh. 2r>, 1SS5, c. 149. § 1, 23 Stat. 321 [U. S. Comp. 
St. 1901, p. 1524]. for inciosing and asserting a rij,'ht to the exclusive use 
and occupaney of public lands witliout claim or color of title tliereto 
acquired in good faith under the land laws, considered, and held good. 

5. Ceimikal Law— Uevibw on Ekroh— Suffictenct of Evidence. 

Where the bill of exceptions in a criuiiual case does not profess to eon- 
taln ail the évidence, tlie appellate court must assume that there was 
sufllcient to support the verdict. 

[lOd. Note. — For cases in point, see vol. 15, Cent. Dig. Criminal Law, 
§ 3031.] 

6. Jury— Peremptort CnALLEKOEs in Criminal Case— Consolidation of In- 

dictments. 

Semble, that wlien a nuniber of indictments against the same défend- 
ants charge simiiar offenses of tlie same degree, based ou the same stat- 
ute, and which migbt bave boeu cbarged in seijarate couuts of the same 
Indictment, their consolidation for triai places them in tbe same category 
as if tbey were separate counts of one indictment, and the défendants are 
eutitled to only tlae same uumber of peremptory cUalleut'es. 

♦Rehearing deuied Uecember ô, lUOO. 
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7. CrJMtNAL Law— WniT or EnnoR— Eeview— IIarmless Error— Pebemptobt 

ClîALI.EXGES— FaILCUE TO ExHAUST. 

A défendant wlio does not exhaust the peremptory challenges allowed 
him canuot assign as error the refusai of the court to allow a greater 
number. 

[Ed. Note. — For cases in iwiut, see vol. 15, Cent, Dig. Criminal Law, 
§ 31115.] 

8. Public La nd s— Illégal Inceosure—Prosectjtiok— Evidence. 

On the trial of an indietment for inclosing and assertiug an exclusive 
right to public laud without claim or color of title, in violation of Act 
Feb. 25, 1885, c. 149, 23 Stat. .321 [U. S. Comp. St. 1001, p. 1524], acts, 
conduct, and statements of défendants tending to show the assertion 
of a right to exelude the gênerai public or others from the lands described 
are compétent évidence. 

9. Criminal Law — Errob in Admission oe Evidence— Correction by In- 

struction. 

The misconduct of a prosecuting attorney in securing the admission 
of incompétent testimony, pre.iudicial to défendants upon his statement 
that its materiality would later be shown, was rendered harmless, and 
the admission of sueh évidence is not assignable as réversible error where 
the court subsequently clearly stated to the jury that Ihey should disre- 
gard It. 

[p;d. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§ 2122.] 

10. SAME— JOINDEB OF DEFENDANTS IN WeIT OF ErROR— DECISION OF APPEL- 

L.4.TB Court. 

Where two défendants tried together after conviction sued out a joint 
writ of error and joined in the assignment of errors and argument, the 
appellate court cannot consider their cases separately, but must atfirm 
or reverse as to both. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Criminal Law, 
§ 3215.] 

In Error to the District Court of the United States for the Dis- 
trict of Nebraska. 

R. C. Noleman and C. C. Barker, for plaintiffs in error. 
Sylvester R. Rush, Spécial Asst. U. S. Atty. (Charles A. Goss, U. 
S. Atty., on the brief). 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The défendants were prosecuted under 
three indictments, found at successive terms of court, containing in 
ail 17 counts. 

They are predicated of sections 1 and 3, c. 149, Act Feb. 25, 1885, 23 
Stat. 321, 323 [U. S. Comp. St. 1901, pp. 1524, 1525], which are 
as follows: 

"That ail incloisures of any public lands in any state or territory of the 
United States, heretofore or to be hereafter made, ereeted, or constructed 
by any person, party, association, or corporation, to any of which land includ- 
ed within the inclosure the person, party, association, or corporation making 
or controlling the inclosure had no daim or color of title made or acquired 
in good faith, or an asserted right thereto by or under clalm, made in good 
faith with a view to entry thereof at the proper laud office under the gênerai 
laws of the "United States at the time any such inclosure was or shall be made, 
are hereby declared to be unlawful, and the maintenance, érection, construc- 
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tion, or eontrol of nny sueli iiielosure îs Iiereby fovbidden aud proliibited ; 
and the assertion oC a right to tlie exclusive use and oceupancy of any part 
of the public lands of tlie United States in any state or any of the territories 
of the United States, without daim, color of tltle, or asserted right as above 
specifled as to inclosure, is likewlse declared unlawful, aud bereby proliibited." 
"Sec. 3. Tbat no person, by force, threats. intimidation, or by any fencius 
or inclosing, or any otlier xniiawful moans, shall prcvent or obstruct, or shall 
combine and confedorate with others to prevent or oi)stnict, any person from 
peacenl)Iy entering upon or establisliing a settlement or résidence on any tract 
of public land subject to settlement or entry under tbe public laud laws of the 
TTnited States, or slmll ijrevent or obstruct free passage or transit over or 
tbrougli the public lands : Provided, this section shall not be held to affect 
the right or title of persons, who hare gone upon, iniproved, or occupied said 
lands under the land laws of the United States, claiming title theroto in good 
faith." 

As the offenses charged are under the same statute, with the proper 
information whch should précède the présentation of an indictment 
for the considération of the grand jury, the offenses could hâve been 
embraced in one indictment, and with proper analysis could hâve been 
condensed into fewer counts, always to be desired, as it tends to pre- 
vent embarrassing confusion in the considération of a multiplicity of 
issties which are difficult to be intelligently carried in the minds 
of the jury through a protracted trial, and to be properly separated 
in making up tlieir verdict. 

But there is no merit in the objection made on behalf of plaintiffs in 
error (hereinafter for convenience designated the défendants) to the 
action of the court in consolidating the several indictments for trial. 
As the several acts charged are predicated of legally allied transac- 
tions of the same degree, their considération for trial to one jury 
was permissible under section 1024, Rev. St. U. S. [U. S. Comp. 
St. 1901, p. 720]. Logan v. United States, 144 U. S. 263, 12 Sup. 
Ct. 617, 36 L. Ed. 429 ; Pointer v. United States, 151 U. S. 401, 14 
Sup. Ct. 410, 38 L. Ed. 208; Ikicklin v. United States (No. 2) 159 U. 
S. 685, 16 Sup. Ct. 182, 40 L. Ed. 304. 

Neither was there réversible error in the action of the court in 
refusing the request of défendants for separate trials. In practice 
this is matter resting largely in the sound discrétion of the trial 
court, which will not be reviewed in the absence of clear indica- 
tions that serions préjudice resulted therefrom to one or more of 
the défendants. United States v. Bail, 163 U. S. 662, 16 Sup. Ct. 1192, 
41 E. Ed. 300. At the time such preliminary question arises the judge, 
not being in possession of other facts than those disclosed on the 
face of the indictment, must act thereon until a clear showing made on 
the part of the objecting défendant that his interests will be seriously 
prejudiced by a joint trial. And where it becomes apparent to the 
presiding judge in the progress of the trial that injustice may be 
done to any défendant by such joint trial, it is to be presumed that 
he will afford relief by awarding a new trial. As the défendants 
were acquitted on certain counts and convicted on others, if any of the 
latter are good, they are sufifîcient to support the verdict; the penalty 
imposed by the judgment of the court being within the limit permis- 
sible under either of such counts. Dunbar v. United States, 156 U. 
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S. 185-192, 15 Sup. Ct. 325, 39 L. Ed. 390; Tubbs v. United 
vStates, 105 Fed. 61, 44 C. C. A. 357. Both défendants below were 
found guilty on the first and third counts of the third indictment; 
the défendant John Krause being sentenced to pay a fine of $800 and 
one-half the costs, and the défendant Herman H. Krause to pay a fine of 
$500 and one-half the costs. 

The first count of the third indictment is predicated of section 1 of 
said statute, which, after laying the venue, charges that the de- 
fendants on the Ist day of August, 1903 — • 

"Did then and ttiere wrongfuUy, unlawfully, willfully and knowingly inain- 
tain and control an Inclosure of the public lands of tbe United States, contain- 
ing fonr thousand flve hundred and sixty acres [a particular description of 
which follows], said Inclosure so maintained and controlled consisting of and 
being posts and wire fences, and they, tbe said Jobu Krause and Ilernian 
H. Krause, so maintaining and controlling said fence and inclosure as afore- 
said, then and there havîng no claim or eolor of title to any of said land, 
made or acquired in good faith or asserted right tbereto by or under claiin 
made in good faith with a view to entry thereof at the proper land office of tbe 
United States in said District, under the gênerai laws of tbe United States, 
contrary," etc. 

This clearly enough charges the offense of maintaining and con- 
trolling an inclosure of public lands within the prohibition of the stat- 
ute. 

The third count charges that the défendants — 

"Did then and there unlawfully, willfully, wrongfully, and lïnowingly assert 
a right to the exclusive use and occupancy of certain public lands of tbe United 
States, by then and there taking actual and exclusive possession thereof, and 
which said public lands consisted of four thousand five hundred and sixty 
acres [tlien follows a spécifie description of the land, being the sanie as that 
contained in the first count aforesaid], and they, tbe said .John Krause and 
Herman H. Krause, then and there had no claim or color of title to any 
of said lands, or any asserted right tbereto, by or under claim or color of title 
snade or acquired in good faith by or under claim made in good faith with 
a view to entry thereof at the proper land office of the United States in said 
district, under the gênerai laws of the United States, contrary," etc. 

This brings the act done clearly within the clause of the first section of 
the statute prohibiting "the assertion of a right to the exclusive use 
and occupancy of any part of the public lands * * * without claim, 
color of title, or asserted right," etc. In the absence of ail the évidence 
presented at the trial (as the bill of exceptions does not profess to con- 
tain ail the évidence) the court must assume that there was sufficient 
évidence to support the finding. McCarty v. United States, 101 Fed. 
113, 41 C. C. A. 243; Durland v. United States, 161 U. S. 306, 312, 
16 Sup. Ct. 508, 40 L. Ed. 709 ; Hansen v. Boyd, 161 U. S. 397, 16 Sup. 
Ct. 571, 40 L. Ed. 746. It thercfore only remains to détermine whether 
or not there was any réversible error committed by the court in the 
progress of the trial, the charge of the court not being preserved in 
the bill of exceptions. 

The assignment of errors and the brief on behalf of défendants pay 
little heed to the rules prescribed by this court as to what they shoul'd 
contain. The questions sought to be raised are so obscured by lack of 
directness and spécifications, and proper références to the record where 
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instances complained of may be found, that the court, out of a désire 
to see that no injustice was done to the défendants in matters of law, 
hâve imposed upon themselves much labor and pain in going carefully 
through the record of proceedings in search of any substantial errors. 

Complaint is made of the statement of the court when inquired of 
as to how many peremptory challenges would be accorded to the de- 
fendants that they were entitled to only three. Unquestionably, had 
the trial been had on only one indictment, the défendants would bave 
been entitled to but three peremptory challenges. Although there were 
three indictments, the offenses charged being based on the same stat- 
ute and allied in character and degree, they could bave been set out 
in separate counts in the same indictment. Does it make any dif- 
férence that the three indictments were Consolidated for trial ? In Mu- 
tual Life Insurance Company v. Hillmon, 145 U. S. 885, 12 Sup. 
Ct. 909, 36 ,L. Ed. 706, the beneficiary under several policies of In- 
surance taken out upon the life of John W. Hillmon, in différent In- 
surance cômpanies, brought separate suits on each policy against the 
insurers. They were Consolidated for trial, and the question arose 
as to whether or not each défendant was entitled to three peremptory 
challenges. It was held that they were. The court said that, although 
Consolidated for convenience in the economy of time and cost, the 
causes of action remained distinct and required separate verdicts and 
judgments; and neither of the défendants, without its consent, could 
be deprived of the material right of a peremptory challenge ac- 
corded by section 819 of the Revised Statutes fU. S. Comp. 
St. 1901, p. 629]. The case at bar is more nearly allied in its légal 
status to that of Betts v. United States, 132 Fed. 228, 65 C. C. A. 
453, where the several indictments against the défendants were tried 
together before the same jury (only one of the défendants being on 
trial) without any order of consolidation. By a divided court it was 
held that the défendant was entitled to three peremptory challenges 
on each indictment. In the case at bar the several indictments were 
Consolidated and tried as one case. In McElrov v. United States, 164 
U. S. 77, 17 Sup. Ct. 31, 41 L. Ed. 355, the'court, speaking of the 
order of consolidation, said : 

"The ordsr of consolidation under this statute put ail tlie counts contained 
in the four indictments in the same category as if they wei'e separate counts 
of one indictment." 

From which it seems clear that where the offenses common to ail the 
indictments, committed by the same défendants respecting the same sub- 
ject-matter, which might bave been embraced in separate counts in the 
same indictment, are Consolidated, they stand "in the same category 
as if they were separate counts of one indictment." Be this as it may, 
the défendants did not place themselves in position to complain of the 
statement of the court at the trial, as they made no peremptory 
challenge whatever. 

In Connecticut Mutual Life Insurance Company v. Hillmon. 188 U. 
S. 208, 212, 23 Sup. Ct. 294, 47 L. Ed. 446, the court, speaking to 
this question, said; 
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"We are of opinion that it [the défendant] Is not entitled to take ad- 
vantage of it, Inasmuch as It made but two peremptory challenges, walvlng 
its riglit to a third, and thereby acquiesced in the composition of the jury. 
* * * Having failed to exhaust its peremptory challenges, it stands in 
no position to complain that it was deprived of the right to challenge others." 

Error is assigned of the act of the court in respect of the testi- 
mony of the witness De Freese. He was in the employ of the branch 
office of the Land Office Department located in Nebraska, and was 
sent to make examination into the charge of fencing the lands claimed 
to hâve been made and maintained by the défendants, and he made a 
rotigh survey thereof. Hère, as generally throughout the trial, the 
défendants' counsel objected to almost every question asked of and 
answer made by the witness, without assigning any spécial, intelligible 
grounds therefor. The assignment of errors summarized is that there 
was error in permitting the witness to testify from Exhibit 1, and to 
his attention being directed to a red Une running through the center 
of a given section. The court ruled that the witness might refer to 
the exhibit, and the witness answered that he drew the Une. As this 
exhibit is not contained in the bill of exceptions, the court does not 
know what it was except inferentially. Again, the question was 
asked on what sections of township 35 did the witness follow the 
fence. The only objection to this was that the witness had not shown 
himself qualified. It is hardly possible for the court to know from this 
objection what was the précise thought in the mind of the objecter. 
Its indefiniteness justified its rejection. Another assignment of error 
is that the défendants objected to the question: 

"What was said at that time in regard to public lands, If anything, uniess 
It was specifieally as to the lands described In the indictmeut?" 

Whether or not it pertained to lands described in the indictment 
and with whom he was talking does not appear from the objection or 
the record. 

The only matter testified to by this witness, as disclosed by the 
record and assignment of errors, which might hâve been vulnérable 
to a valid objection, was his statement that he got the starting point 
for his survey from where one Albert Curry told him he lived. The 
objection which would naturally occur to the légal mind to this évi- 
dence is that it is hearsay. But no such objection was made. The 
very purpose of the rule requiring spécifie spécifications of the grounds 
of objection to questions or answers or particular évidence is to ad- 
vise the court and opposite counsel thereof, so that the objection 
might be obviated then and there. For instance, the only availing 
objection to the statement of De Freese that he got his starting point 
from one Curry is that it was mère hearsay. Had this objection been 
interposed, the court should hâve sustained it, and the prosecutiot^ 
might bave obviated it by calling Curry (who, the record shows, 
was in attendance and testified in the case) to testify that the point 
or particular corner taken for the survey was correct. 

Tooking again to the record, we find that the witness De Freese 
testified to a conversation he had with the défendant John Krause, 
that Krause in effect admitted he had notice to remove the fence and 
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claimed that he had removed it. The witness said he inspected 
the fence again later and found it was not removed, and that this 
défendant called on hhn and in a conversation claimed that he had 
removed the fences, when the witness informed him that he had been 
ont there a number of times asid the fence Vv-as still there. This was 
a practical admission by the défendant that the fence spoken of by 
the witness was the one complained of and wdiich he claimed to hâve 
removed. 

In a most confused way error is assigned respecting the testimony 
of the witness Bessie Osborn. Complaint is especially made with 
référence to her testimony respccting a plat of the lands made by her, 
showing how the fences ran, which she testified were maintained by 
the défendants. She had for years lived in the locality in question, 
and claimed to be acquainted with ail the "settlements" and inclosures 
thereabouts. She had acquired, according to her testimony, familiari- 
tv with the sectional divisions, with what lands had been homesteaded, 
and what were public lands. The accuracy or correctness of her in- 
formation was for the considération and détermination of the jury, 
alsoas to the plat or map of the lands made out and testified aboutby her. 
If she or any other witness was in error in the identification of the lincs 
and fences as related to the lands in question, it was open to the défend- 
ants to expose it by countervailing proofs, either by other witnesses or 
compétent surveys. As indicative of the intelligent and reasonable re- 
straint placed by the court on the identification of. the lands in ques- 
tion by Mrs. Osborn, she was asked to state what certain lines on 
Exhibit A (which is said plat) represented. The défendants objected 
to this as being immaterial and being apart from the lands described. 
The court thereupon said: 

"Does that fence inclose a part of, Is It a part of the inclosnre of this land?" 

Mr. Rush, counsel for the government, interposed with the re- 
mark: 

"There is a whole range covering a large amount of land and divided lato 
ficlds. 

"Tlie Court: Tliat is not an answer to niy question at ail. My question 
is, (loes that fenee there with other fences whieli you hâve been describing 
mal^e an inclosure which takes in this land whioli is described iu the indict- 
ment?" 

After some further interpositions of counsel, the court said: 

"When you prove your gênerai inclosure is this land which you elaim as 
government land, is that inside or not? 

"Answer : That représenta a f«ncp that is kept in good repair by Krause 
lîros. and their hired men." 

In the progress of the trial there was évidence on the part of the 
government as to the location of certain gâtes and roads, the herd- 
ing and ranging of défendants' cattle, colloquies, quarrels and fights 
betwen the défendants, or one of them, and persons seeking to make 
homesteads on or coming upon and over certain of the lands. On objec- 
tions interposed by défendants, the court made the following state- 
ment: 
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"It is ju1n!iKsii>!p for tho piu-poso of sbowhig \Yhat was tlie piirpose and in- 
tent of thcir Ir.iildini: tliewe feiiccs. Waw it simijly to inclose tlieir own iands. 
or «as it for tiie ))ur])ose of malviiit; tlie iiiclosiiro of government lands witli 
tlieir own or soiucbody else for tlu; ]>ur])ose of iriving theni a beneflt over 
what tlu; ^'ciicral ]iul)lic would liave? * * * It certainly goes to show wliat 
was tlîeir iiiteiit and jairiJO'^c in incloning govorii nient laiid, if tlipy inclosed 
any. * * * We are trying tlie ipusstion as to wlierlier or not tlie Mr. Krauscs 
liave inclosed governuient laiid, ^yitll a view and a jmrpose of liaving a better 
control over it themsolves tliaii tlie imblic Keiierally, and whntever they said 
or did witli regard to laud in tliis inclosnre is coniiieteiit as bearing tipon their 
purpose and intent and good faitli in building tlie inclosnre, inclosing thèse 
lands if anything. * * * it is only inaterial as it niay bear upon tho 
intent and pur])ose of the défendants in niaking the inclosnre, if they did make 
the inclosnre, iis to whether or not their pnrjKjse and intent was to give to 
theniselves a right to tlie use of governnicnt land to an extent greater tban the 
gênerai public could bave. In otlier words, iu a iiicasurc \vithdra\ving the 
use of certain public lands from the gênerai eoniinon use by ail the lîublic." 

Again, when évidence was introdiiced re.spccting a certain fence 
that one Tîissel put iip which was objected to by the défendants, the 
court said : 

"Tliat is wholly ininiaterial except. in this, that bocanse lie was putting 
up a fence that encroached sonif^^hat n])on their im-losurc and they were ob- 
jeeting to it resulted in a contest. That is évidence to go to the jury whether 
or not — for the purpose of detcnnining wiietlier or not tlie défendants in 'iieir 
inclosnre were not clainiing and liaving it tliei'e for the purpose of giving 
to tliemselves a benelit of the governiiient lands within such inclosure, to 
tlie exclusion of others. In other \\-ords, bave they put a fence around it 
and claimed that they had a better right to it than the gênerai public? 
Whether or uot that was the purpose." 

We perceive no valid objection to thèse views of the court being' 
expressed in the présence of the jury. The essential issue on trial 
was whether or not at the times in question the défendants had 
knowingly and wrongfully erected or maintained the inclosures on 
the public lands described, or were asserting exclusive right of oc- 
cupancy without authority of law. Acts, conduct, and speeches by 
them tending to show the exercise or assertion of dominion over 
or right to the exclusive control of the lands, or any part thereof, 
bore directly upon the issue involved ; and under the circumstances 
the many détails of which aggregated were compétent instances and 
matters for the considération of the jury in forming a judgment as 
to the guilt or innocence of the accused. 

On cross-examination of the défendant John Krause by the then 
United States Attorney he was asked if he did not hâve some 
trouble with a man named Sylvester. On objection the court ob- 
served that he did not see for the présent lurvv it was material wheth- 
er he had trouble with a man named Sylvester or not. Thereupon the 
District Attorney asked the défendant if he had ever liecn arrested. 
The objection to this question was sustained. Thereupon the Dis- 
trict Attorney began : "Jf your hoiior please — " Upon objection 
by défendants' counsel on the ground that there was nothing Ijeforc 
the court the District Attorney said : 

"Well, there will be in a few minutes. If your lionor jilease. tlie govern- 
ment clainis the right to show the character of this man. with référence to 
intiniidating jieople up there in that vicinity aud around this range, and it 
147 F.— 29 
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is in connection witli that fact, and a faet that bas played an Important part 
in tliis Intimidation." 

The court then suggested to get at the facts in the first place so 
as to see whether it was important or not; that quarrels which he 
had had with people not connected with the occupancy of govern- 
ment lands were wholly immaterial. This was foUowed by a fur- 
ther question by the prosecution : 

"Didn't you liave trouble witli a man by the name of Sylvester over the 
location of lands or claims withui your range? A. I had trouble witli ono 
Sylvester. Q. Wasn't It with référence to Uuids thoro withiu your range? 
A. I don't think it was over lands. Q. AVell, wasn't it over Unes between 
iunds?" 

Against the objection of défendants' counsel the witness answer- 
ed : "Well, I guess it was." It is to be observed that he was not 
aslîed as to whether it was with respect to hnes between the lands 
in controversy. This was immediately followed up with the ques- 
tion: "And didn't you shoot this man Sylvester in the back and 
kill him?" Over the objection of défendants' counsel he was com- 
pelled to answer and said : "I had the misfortune of killing the man 
Sylvester." Hère the District Attorney dropped the matter; and 
on redirect examination the défendant testified that he was tried 
and acquitted for the Sylvester homicide, and that after being shot 
at by Sylvester he shot him in self-defense. Then on recross-exami- 
nation the prosecution put this question: 

"Isn't it true that you and your men or your brother drove along that day 
in a wagon there and you laid concealed in the wagon with the gun?" 

Objection to this was sustained, and the court said: 

"It was first admitted on the assumption that you were golng to show 
that it related to keeping people from going upon the goverument land, and 
you haven't got to that at ail. It is simply trouble over a fence." 

Thereupon défendants' counsel moved that the testimony in re- 
gard to Sylvester be stricken out. This was overruled. 

"Q. x\nd liaven't you boasted since that time that you had kllled one man 
and that you would kill more If tliey didn't keep off your range? A. No, sir, 
I bave never mentioned It." 

Counsel for défendants renewed the objection in relation to the 
Sylvester incident and asked to hâve it stricken out. The court 
said: 

"I think it should be overruled, but I don't think It has much to do with 

this." 

The conduct of the District Attorney in respect to this incident 
is neither to be commended nor passed by without criticism. The 
trouble the court was led into fîtly illustrâtes the wisdom of the law 
in suggesting to trial courts, as the better and safer rule, except 
under peculiar conditions, to require the prosecutor in the first in- 
stance to introduce the requisite preliminary proof showing the 
légal connection of the apparentl}" extrancous matter with the trans- 
action on triai. On the imi^lied assurance of the prosecutor that he 
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would subsequently show that said homicide grew out of the contro- 
versy between the défendant John Krause and said Sylvester touch- 
ing the assertion of dominion or control by the défendants over the 
lands in question, by his interrogatory he got before the jury the 
imphcation that the défendant John Krause had been guilty of an 
act of assassination. As under the statute the ofïense in question 
was of no higher dignity than a misdemeanor, there was nothing in 
the case which, to the judicial mind, warranted an excess of zeal in 
the prosecution. And while considération for impulsive action of 
counsel, growing out of the compétition and beat of a trial, may be 
recognized, the court should see to it that it is not indulged to the 
serious and unwarranted injur}* of a défendant in a criminal prose- 
cution, who stands at the bar of justice clothed with the presump- 
tion of law that he is innocent. The défendant in a criminal prose- 
cution is an intégral part of the composite body of the people repre- 
sented by the prosecution, and as such he should be regarded as 
having claims to the fairness and impartiality of the government. 

True it is, as suggested by counsel for the government at the hear- 
ing, that the défendant, while compelled to the admission before the 
jurj^ that he had the misfortune to kiH vSylvcster, said he did so in 
self-defense, for which he was acquitted by a jury of the country (a 
fact which due inquiry on the part of the prosecution would bave 
disclosed before bringing the incident to the attention of the jury), 
yet, as it is difficult often to entirely erase from the minds of some jurors 
who ma}' hâve an aversion to a slayer of his fellow man, cspecially 
where ail the explanatory facts are not before them in a collatéral 
proceeding, it may not always be in the power of the court to entirely 
destroy the efifect of such extraneous and incompétent évidence. In 
so far as the prosecuting attorney is concerned, he seems to hâve 
been willing that the cause should be finally submitted to the jury 
without any request on his part to rectify his mistake. The court, 
however, tried to accord to the défendant ail the protection in its 
power at the time. After the prosecuting attorney had entered upon 
his address to the jury the court, of its own motion, called their at- 
tention to the matter of the killing of Sylvester, and said: 

"Gentlemen of the jury, the testimony rehitive to the killing of Sylvester 
was admitted upon the statement of the District Attorney that the government 
would show that the killing took i)lac'e and grew out of the défendants' at- 
terapt to prevent persoîis from going upon publie land within the défendants' 
incJosure, but there hns been upon tiie part of the government an utter failure 
to show such facts. Therefore, gentlemen of the .iury, al! of the testimony given 
by the witness John Krause rehitive to the killing of Sylvester is withdrawn 
and stricken out of tliis case, and you are instructed not to eonsider any testi- 
mony relative to the killing of Sylvester in j-our délibérations in this case, 
andtreat the same as though it had never been admitted in évidence upon 
this trial." 

In Pennsylvania Company v. Roy, 102 U. S. 4.51, 459, 26 L. Ed. 
141, the Circuit Court had improperly admitted évidence as to the 
pecuniary responsibility of the plaintiff in a civil action for damages. 
In its charge to the jury the court directed that they would not take 
into considération any évidence touching the plaintiff's pecuniary 
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condition at the time of his injury, because it is wliolh' immaterial 
how much a man niay hâve accumulated up to the time lie is injured. 
It was insisted on review of the case, notwithstanding the direction 
to the jury, that the original error was not tliereby cured. After 
adverting to the fact tliat thcre are adjudged cases whicli announce 
the broad proposition that such error in the admission of évidence 
could not be corrected by instruction to the jury se as to cancel the 
exception tal<:en to its admission, tlie court said it was against the 
great weight of authority that : 

"The charge from the court that the jury shouUl not consider évidence whlch 
had been Impropei-ly admitted was e(iui valent to strikhig it out of the c-ase. 
Tlie exception to its admission fell wlien tlie error was subseqviently corrected 
by Instructions too clear aiicl positive to be misimderstood by tlie jury. The 
presumption should not be indulged that the jury were too ignorant to com- 
prehend, or were too unniindtul of their duty to respect, histructions as to 
niatters peculiarly within the province of the court to détermine. It should 
rather be, so far as this court is concorned, that the jury were influenced 
in their verdict only by légal évidence." 

This ruling was followed by this court in Tubbs v. United States, 
105 Fed. 59, 44 C. C. A. 357. "See, also, Hopt v. Utah, 120 U. S. 430, 
438, 7 Sup. Ct. G14, 30 L. Ed. 708. In view of the gênerai rnle thus 
laid down by the Suprême Court, and in déférence to the action of 
the trial court refusing to grant a new trial predicated in part of 
the alleged misconduct of the prosecuting attorney, we feel con- 
strained to overrule this assignaient of error. 

Contention is niade that the trial court did not properlv discriminate 
in the admission of évidence as it affected the respective défendants. 
Tliere are several sufïicient answers to this. (1) The charge of the 
court to the jury is not given in the bill of exceptions, and we bave 
a right to assume that the attention of the jury was properlv direct- 
ed to any such dififerences in the proof s ; (2) the verdict of the jury 
in finding the défendant Herman Krause not guilty on certain 
counts on which John Krause was found guilty, and the assessment 
by the court of différent penalties against the défendants, cleariy 
enough indicate that such discrimination was made both by the 
court and jury; and (3) the défendants sued out a joint writ of 
error, johied in the assignment of errors, and in an indiscriniinate 
brief. Thus tliey made conimon cause, and in effect eacli souglit to 
help the other; and there can be but one judgment by this court, 
either an affirmance or reversai as to both. Sibert v. Copeland, 146 
Ind. 387, 44 N. E. 305 ; Long v. Clapp. 15 Neb. 417, 19 N. W. 467 ; 
Mosenian v. State, 59 Neb. 629, 81 N. W. 853; Elliott's Ap. Prac. 
§ J518. 

Other errors are assjgned in the brief of counsel for défendants, 
but both in the assignment of errors and the brief they are prescnted 
in total disregard of the rules of this court ; and in so far as we are 
able to discern their purport tlie}^ are too inconsequential to affect 
the resuit. 

It results that the judgment of the District Court must be af- 
firmed. 
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ALDRICII V. GRAY. 

(Circuit Court of Api>eals, Sixtli Circuit. July 31, 1906.) 

No. 1,513. 

1. Building and Loan Associations . — Withorawals — Effect of In- 

solvency. 

A Ituikliiig and loan association was organized under tlie Ktatutes 
of Micliigan (Comp. Laws 1897, c. 206), wliicli provide tliat "aiiy stock- 
liolders wisliing to witlKlraw froin tlie said corporation shall liave the 
power to do so by giving tliirty days' notice iu writiug at a stated 
meeting of liis or lier intention to withdraw, * * * but payments 
of tlie stoclv so witlidrawn shall only be due when tlie funds ap- 
plicable to the demanda of witlidrawing stockholders are sufîicient to 
meet and liquidiite the same." ïhe association became in fact iiisolvent, 
but coutinned to do business in that condition, although regular meet- 
ings of tbe directors were not held, and tbe ofttcers, exccpt tbe sec- 
retary, ceased to perform their duties, devolving upon him practically 
the entire manasemeut of its Imsiness and control of its funds. While 
in such condition a stockholder effected a withdrawal through the 
secretary, and received payment of bis stock without any notice having 
beeu given at a stated meeting and vvlien the association had no funds 
lawfully applicable to withdrawals. Hcld, that such withdrawal was 
witliout autbority and ineffective, and could not be validated by a 
subséquent ratification by the directors. the conditions on whicli a with- 
drawal could l)e made not then existing, and that the nniount so re- 
ceived was recoverable for the benefit of ail of the stoekliolders. 

[Ed. Note. — For cases iu point, see vol. 8, Cent. Dig. Building and 
Loan Associations, § 16.] 

2. Same — Action by Receivee. 

A receiver appoiuted for an insolvent building and loan association, 
wbon authorized by the court, niay maintain an action against a stock- 
holder to recover a fund uniawfully witbdrawn by him, and which right- 
fully belongs to the association for distribution aniong ail of its stock- 
holders. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

D. Forest Paine, for appellant. 

J. C. Harper and Jay W. Curts, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The bill in this cause is a dépendent 
bill filed by the complainant as receiver by direction of the court in a 
cause therein pending in which Edward W. Bishop was complainant 
and the Michigan Savings & Loan Association and George Lord were 
défendants, and the object of vidiich was to wind up the affairs of the 
said association as an insolvent corporation. The bill in the original 
cause was filed March 30, 1901. AIdrich, the complainant in this dé- 
pendent bill, was appointed receiver April 11, 1901, and was directed 
"to take possession of ail the property, rights, securities, moneys, 
books, choses in action and assets of said association, and to collect 
and reduce the said assets to cash ; and to that end, upon being directed 
or permitted by the court, to bring such suits as might be necessary to 
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collect tlie same." The parties défendant to tlie présent bi!I w'cre 
some of them persons who had been, or werc at the time of filing the 
bill, directors or other officers of the association. Against thèse de- 
fendants charges of mismanagement and willful violation of duty or 
culpable neglect in the conduct of the aftairs of the association, where- 
by it "became insolvent early in its career and its capital wasted and 
lost," were made. The other défendants had been stockholders or 
held other relations with the association, and it is alleged connived 
at such misconduct in the management of the association and profited 
thereby to the préjudice of the association. One of such stockholders 
was George H. Scripps, of whose estate the défendant, Gray, is ad- 
fninistrator ; and as bis relation to and transactions with the associa- 
tion are the subject of the présent controversy, we do not extend the 
narrations of the bill beyond the matters now involved. 

The association was incorporated under chapter 206, Comp. Laws 
Mich. 1897, entitled "Bujlding and Loan Associations," and began 
business about October 18, 1889, with an authorized stock of $25,000,- 
000 in shares of $100 each, and continued its opérations until April 
11, 1901, the date of the appointment of the receiver. Its stock was 
of three kinds, terraed "installment," "paid-up," and "fixed dividend" 
stock. The first two of thèse classes shared in the profits. The third 
received interest only at 7 per cent, in the form of fixed dividends. 
The business was for a time apparently prosperous. On June 30, 
1896, a date about contemporaneous with the investments of Scripps, 
the active stock, for which the association was liable amounted in ail 
kinds to $655,800, of which $123,600 was fixed dividend stock. On 
the dates following Scripps ap]ilied and paid for fixed dividend stock 
in the amounts mentioned and received certificates therefor: 

189G— February. One for .Sli.riOO 00 

i8!)&— Deceiubar. One for 4,000 oo 

18!)7— Februiiry. One for 7.000 00 

1807— Februarv. One for 2.000 00 

One for 1.500 00 

Total .çn.OOO 00 

The terms of the certificates were: 

"(1) An acknowkHlîinient by the association of the payment of the par 
of tlie shares, and an agreejnent to repay the nionoy on or before five years 
froni the date of the <.ertiiicate. 

"(2) An agreement on tlie part of the association to pay dividends semi- 
annually on the surrender of tbe coupons attai'hed, 

"(3) Tliat the shares should lie nonassessable. 

"(4) Tliat the shares sliouîd he payable wlicn the last conpou was due. 

"(5) TUat the shares might l>e retired by the directors in the inver.se 
ordor of issue. 

"(6) Tliat the stock should be subject to the same limitations as other 

vvithdrawals uuder the law ; and that interest at the rate of — per 

cent, per annum should be allowed in lieu of dividends for the perlod 
elapsing slnce the precediug semiannual dividend up to date of notice of 
withdrawal, provided, that a réduction of flve dollars per share should be 
made for shares withdrawn withln six months of date of issue." 
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After Scripps took his stock, he received interest in the way of 
dividends, how much does not very clearly appear. By section 6 of 
its charter provision was made in regard to withdrawals of stock- 
holders as follows: 

"Any stockliolder wisliing to withilraw from snicl corporation sball 
hâve the power to do so by giving tliirty days' notice in writing at a stated 
meeting of his or lier intention to vvitlidraw, when he or she shall be en- 
titled to receivo the amount paid in l)y hiin or her, and sneh interest 
thereon or sucli proportion of the profits as the t)y-laws niay détermine, 
less ail fines or other charges; but payiiients of the stock so withdrawn 
shall only be dne when the funds applicable to the demands of with- 
drawing stockbolders are sufîicient to meet and liquidate the sanie, and 
tben only in the order of the res])oetive times of présentation of the notices 
of such withdrawals; provided. that at no timc shall more than one-half 
of the funds of the treasury of the corporati(m be applicable to the de- 
mands of the withdrawing stockbolders vvithout the consent of the board 
of directors." 

The by-laws did not, as they could not, essentially vary thèse con- 
ditions. The financial condition of the association was growing worse 
at tlie times when Scripps became a stockholder, and it was apparently 
nearing, if it liad not ahxady reached, an insolvent condition. This, 
it is alleged, was the resuit of the mismanagement, neglect of duty, 
and the unauthorized and unlawful proceedings of its governing and 
administrating officers, which are detailed in the bill. It began bor- 
rowing considérable sums of money. The board of directors, though 
required to hold monthly meetings, rarely met. The président, vice 
président, and treasurer did not perforra the duties pertaining to their 
offices, and left substantially the whole management of the associa- 
tion and the control of its funds to the secretary. But the association 
kept on doing business in an insolvent condition and in the same dis- 
orderly way until the filing of the bill to wind it up. In August, 1897, 
Scripps began to withdraw his stock from the association and con- 
tinued his withdrawals from time to time thereafter. The dates and 
amounts withdrawn were as follows : 

1807— Ausust .$2.500 00 

1898— January 4.000 00 

X8!)8— April 2,000 00 

1808— June 7.000 00 

1,500 00 

Total .$17,000 00 

As will be seen thèse amounts correspond with his several subscrip- 
tions. Thèse withdrawals vvcre etïected with the secretary, from 
whom he received of the funds of the association the par amount of 
his shares and to whom he surrendered his certificates. None of the 
shares had matured, there were no funds in the treasury applicable to 
the demands of witlidrawing stockbolders, the association was insolv- 
ent, as already stated, and no written notice of withdrawai had been 
given at a stated meeting as required by the statute, or, so far as appears, 
to any one. It does not appear that Scripps made any attempt to se- 
cure a meeting of the board of directors. Upon this state of facts the 
main question in the case arises, whether his attempted withdrawai 
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and his perception of the funcis of the association were rcspectively 
valid and lawful. 

With respect to the course taken by him to effect Iiis withdrawal it 
is to be observed tliat his relation with tlie other stocl<holders of his 
class were mutual, and no one more than another was responsible for 
the misfeasances and neglect of duty by the officers of the association, 
and a serions question arises whether he could avail himself of their 
désertion of their dnties as a sufficient reason for his neglect to take 
such steps as would enable him to give his written notice of with- 
drawal to the board of directors. The statute evidently devolves upon 
the board the exercise of certain duties for the protection of other 
stockholders, and the action of the board is niade a condition of the 
right to withdraw. But if it were held that, in the circumstances 
stated in regard to the method of conducting the corporate affairs, 
the intervention of the board was not absolutely essential, still if the 
conditions were such that Scripps was not entitled to withdraw, so 
that, if the board were présent to act upon his notice, the withdrawal 
could not hâve been lawfully permitted, the question of the sufficiency 
of his method of procédure becomes immaterial. For in such case the 
essential conditions of his right did not exist. 

The current of décisions in this country in regard to thîs subject 
seems to be that, when insolvency supervenes in the status of such 
associations, the right of withdrawal which before existed is suspend- 
ed, in the, absence of some express provision to the contrary. This 
is the resuit of the mutuality of the stockholders and the equity of 
equality, which is of the essence of their relation to each other. If 
it were otherwise, and the stockholders could at will successively take 
their inyestment out and désert the failing enterprise, those remairiing 
would hâve to bear the brunt of the joint mi s fortune. Endlich on 
Build. & Loan Associations, §§ 108, 514; Coltrane v. Baltimore B. 
& L. Association (C. C.) 110 Fed. 281; Id., 113 Fed. 785, 51 C. C. A. 
457; Christian's Appcal, 102 Fa. 184; Flohenshell v. Sav. & L. As- 
sociation, 140 Mo. .^06, 41 S. W. 94-8; Gibson v. Association, 170 111. 
44, 48 N. F:. 5S0, 39 L. R. A. 20-3; 6 Cyc. 130. 

The English cases seem to accord the right of removal so long as 
the association is a going concern, and not to restrict the right upon 
the fact of its insolvency. Apparently this course of décision is found- 
ed upon the provisions of the English statutes regulating the subject. 
At ail events we think the American doctrine is founded upon the 
clearer equity. 

But it is contended that the association ratified the action of the 
secretary in permitting the withdrawal, and the following resolution 
of the board of directors is cited to show the ratification: 

"Meeting of the board of directors of the Jliebisran Savin^s & Ix>an As- 
sociation, held at the office of the association May 20, 1808, at 11 a. ai. 
Présent : Directors Clarl^;, Ives, Ilanooeic, aud Weuiple. Resolved, tliat, 
owliig to the failure of the members of this bo,ird to meet for consulta- 
tion, it bas become necessary for the président and secretary to conelude 
certain transactions, such as dischsirsiiiK niovtgaiies nnrt acceptance of 
drafts, etc.. nnà. beiiig aijpi'ised of thèse tran^àactious, we liereby ratify the 
same to date." ' " ' 
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It is contended for the appellant that this does not purport to be 
a ratification of the action of the secretary in the matter of Scripps' 
withdrawal, and, moreover, that the withdrawal could not be effected 
in this way in view of the statutory conditions. We do not, however, 
think it necessary to décide the question upon the method of pro- 
cédure. The board could not by ratification accomplish what it would 
not hâve been autliorized to do originally. As we hâve already sliown, 
the conditions prescribed by the statute permitting withdrawals did 
not exist, and it would hâve been a distinct violation of the law for 
the board to hâve sanctioned it. And we think our décision might well 
rest upon this ground. 

It is further objected that the receiver is not the proper party to 
bring the suit, and that if there was any cause of action it belonged 
to the stockholders who were injured. But the fund sought to be 
recovered belonged to the association, and not to the stockholders. 
When recovered, it would be in its possession for distribution to the 
stockholders. The court directed the receiver to take possession of 
the assets, among them the choses in action of the association, and 
to bring such suits as were necessary for their recovery ; and it di- 
rected the receiver "to file this bill, and prosecute the suit thereon 
in bis ovvn name." We think there is no sufficient ground for the 
objection regarding parties. 

The decree of the Circiiît Court must be reversed, with costs, and 
the cause remanded, with directions to overrule the demurrer and 
permit the défendant to answer the bill and to take further proceed- 
ings in due course. 



EMPIRE ST.\TE CATTLE CO. et al. v. ATCHISON, T. & S. F. RT. CO.* 
(Circuit Court of Appeals, Eiglith Circuit. July 9, 1906.) 
No. 2,276. 

1. ThiaTj — Dteeotton of Veriiict — Request bt Both Parties — Instructtons. 

Wliere botb parties request a directed verdict, and tlie request of 
one of them !s accompanied or foUowed by requests for other iustnic- 
. , tioiis to the jury, such other requests do not of themselves aniount to a 
withdrawal of the request for a directed verdict, and do not require 
the court to .subinit the case to the jury in case the request for a 
directed verdict submitted by the party aslviug such additional instruc- 
tions is denied. 

[Ed. Note. — For cases In point, see vol. 46, Cent. Dig. Trial, §§ 399, 
400.] 

2. Same. 

Where, at the conchiston of the évidence, both parties move for a 
directed verdict, each thereby asserts that there is no disputed ques- 
tion of fact that can control or affeet the conclusion of law that on 
ail the évidence he is entitled to prevail. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dlg. Triai, § 400.] 
8. Wkit or Eebob — Duîected Verdict — -Review. 

Where, at the close of ail tlie évidence, both parties move for a 
directed verdict, and the court directs a verdict for the défendant, 
the only questions reviewable on a writ of error are whether ther» 
♦Rehearing denled November 16. 1906. 
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was snbstantlal évidence supportlng the conclusion of thc court, and 
whether any error of law occurred durlng the trial. 

[Ed. Note. — For cases in point, see vol. 3, Cent Dlg. Appeal and 
Error, §S 3474, 3475.] 

4. SaME — ASSIGNMENTS OF BRBOB. 

An assignaient that the trial court erred after refusai of plaintitt's 
reqiiest for a peremptory instruction in refusing to charge the Jury 
at plalntifTs request instructions nunibered 1 to 13. inclusive, is 
fatally defective for failure to comply with Court of Appeals Ruie 11. 

[Ed. Note. — For cases in point, see vol. 3, Cent Dis- Appeal aod Error, 
§5 3013-3010.] 

C. Same. 

Assignments that the «urt erred In refusing plalntifTs roquest for 
a directed verdict, and th,it it erred In grantîng the lllîe re<iuest of 
défendant, faben together présent the single question for revlew, 
whether under the circumstauces of the case, the court erred In direct- 
ing a verdict for défendant instead of for plaintiff, when both Invoked 
the action of the court. 

Sanborn, J., dissenting in part 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

For opinion below, see 129 Fed. 480 ; 135 Fed. 135. 

This was an action by the cattle company and others to recover from 
the railway company damages alleged to bave been sustaîned by a wrong- 
ful déviation and the négligence of the défendant in respect of, a shlpniéiit 
of 778 head of cattle over its Unes, resulting in the death of part of them 
and Injury to the others. The .acts and omissions of the défendant whlch 
were coraplained of were In connection with and In vievv of an unpre<^e- 
dented flood In May, 1903. In the Kansas and Missouri rivers. The de- 
fendant recelved the cattle May 2."), 1!)03, In Texas, for transportatlon over 
Its linea to Atchison, Kan., and thence over Connecting Unes to South 
Dakota. Tt was claimcd that tlie défendant was négligent and acted wrong- 
fully in the following particuhirs: 

(1) In det.Tining tlie cattle at Strong City, Kan., Bouth of the Kan- 
«as river, from May 27th to the 2!)th. and lu not forwarding them on the 
27th across the river at Topeka and thence to Atchison, vvhere they eould 
tiave been delivercd to a counecting carrier wlthout interférence from the 
rlslng waters. 

(2) After keeplng them at Strong City until the 29th of May. In not tben 
detalning them longer until the subsidence of the flood would jjermit of their 
further transportatlon In safety. 

(3) In their déviation from the route contracted for to Kansas City at 
the mouth of the Kansa.s river between which point and Atchison the de- 
fendant had no Connecting Une. 

(4) In endeavoring to hcnd off the flood by landlng and deposlting the 
cattle In pens on the bnnk of tlie Kansas river near Its mouth, when It knew 
of the flood and Its continued rise from Mny 2Tth to the 30th. 

(5) In fniling to niove the cattle from their [position of perll at Kansas 
City after having wrongfully trausported and piai'ed them there. 

'ihe trial was to a .iury, and at the conclusion of the évidence the court di- 
rected a verdict for the défendant. This writ of error challenges the action 
of the court In dlrecting the verdict and iu certain other respects, to which 
attention Is dircKfted in the following opinion. 

James S. Botsford (Buckner F. Deatherage and Odus G. Young, 
on the brief), for plaintilïs in error. 

Gardiner Lathrop and C. Angevine (Robert Dunlap, Wm. R. 
Smith and Angevine & Cubbison, on the brief), for défendant in error. 
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Before SANBORN, IIOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

At tlie conclusion of the évidence the plaintiffs preferred a written 
request that the court direct a verdict in their favor and by a separate 
writing also asked that 13 other instructions directed to particular 
features of the case be given to tlie jury. The défendant Hkewise 
asked that a verdict be directed in its favor. After an extended con- 
sidération of both requests for a directed verdict the court denied the 
plaintiffs' and sustained that of the défendant. The spécial requests 
of the plaintiffs were denied. A verdict was accordingly returned for 
the défendant, ând it had judgment. 

It is a familiar rule that if at the conclusion of the évidence in an 
action at lavv each party requests the court to direct a verdict in his 
favor and the court acts upon the invitation thus given and directs 
the jury to return a verdict for one of them and against the other, the 
only questions open on appeal are: First, was there substantial évi- 
dence supporting the conclusion of the court? and, second, did any 
errer of lavv occur during the trial? This doctrine first found ex- 
pression in Beuttell v. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 
Iv. Ed. 654, where the court said: 

"As, liowever, l)otli psirties n^Ued the court to iii.struct a verdict, both 
afflrmed thîit there was no disputed question of fact which could operate 
to defleet or controi tlie question of law. Tliis was neeessarily a request 
that the court fiud the facts. and the i)rtrties are, tlierefore, concluded by 
tlie fliiding made by the court, xipon which the resulting instruction of law 
was given. The facts having beeu tlius submitted to the court, we are limit- 
ed In reviewing its action to the considération of the correctness of the 
finding on the law, aud inust affirm if there be any évidence in support 
thereof." 

This court has applied the rule in the following cases : Western 
Express Co. v. United States (C. C. A.) 141 Fed. 38; Phénix In- 
surance Co. v. Kerr, 64 C. C. A. 251, 129 Fed. 723, G6 E. R. A. 569 ; 
United States v. Bishop, 60 C. C. A. 123, 125 Fed. 181. It has also 
been applied in the seventh circuit (Insurance Co. v. Wisconsin Cen- 
tral Railway Co., 134 Fed. 7'94, 67 C. C. A. 300). In the fifth circuit 
(McCormick v. National City Bank [C. C. A.] 142 Fed. 132; West 
V. Roberts, 68 C. C. A. 58, 135 Fed. 350; Bradley Timber Co. v. 
White, 58 C. C. A. 55, 121 Fed. 779). And in the second circuit 
(Magone v. Origet, 17 C. C. A. 363, 70 Fed. 778; Merwin v. Magone, 
17 C. C. A. 361, 70 Fed. 776; Chrystie v. Foster, 9 C. C. A. 606, 61 
Fed. 551. See Sigua Iron Co. v. Greene, 31 C. C. A. 477, 88 Fed. 
207). 

It is said, however, that by submitting the 13 requests for spécial 
instructions the plaintiffs showed their purpose not to so invoke the 
action of the court that they would be thereafter precluded from go- 
ing to the jury. Some warrant for this contention may be found in 
the cases from the second circuit, in each of which it is recited either 
in the opinion or in the preceding statement that when the requests 
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by both parties for a clirected verdict were made neitlier of them 
requested that any question of fact should be submitted to the jury. 
The qualification, it it be one, suggested by thèse cases seems to hâve 
had its origin in a rule of practice obtaining in the state of New York, 
in which ail of them arose. Sutter v. Vanderveer, 123 N. Y. 653, 35 
N. E. 907 ; Kirtz v. Peck, 113 N. Y. 333, 31 N. E. 130 ; Koehler v. 
Adler, 78 N. Y. 387. The Court of Appeals of the Sixth Circuit came 
to a similar comclusion in Minahan v. Railway, 138 Fed. 37, though 
the case there was peculiarly circumstanced. At the conclusion 
of the évidence the défendant submitted a request for a directed 
verdict, and the trial court, while passing upon it, indicated 
that it was about to grant it. It then permitted plaintifï's counsel to 
interrupt and to présent a number of requests for instructions, the 
first of which was that the plaintifï was entitled to a verdict ; the only 
question for a jury being as to the amount of damages. The others 
reîated to matters of law and fact involved in the case. When per- 
mission was thus given plaintifï's counsel to file his requests the court 
assured him he should hâve the benefit of them. A verdict for the 
défendant was nevertheless directed. It was held that the rule in 
question must rest upon the implication of consent, and that it was 
repelled by the request for additional instructions, and by the further 
fact that the trial court was co-operating with plaintifï's counsel in his 
effort to save the questions so presented. 

In Insurance Co. v. Wisconsin Central Railway Co., supra, the 
Court of Appeals of the Seventh Circuit, after reciting that both par- 
ties moved for a directed verdict, said: 

"The record sliows th;it the court reviewed the évidence and stated tlie 
ulthnate facts substantially as we hâve doue, and thsreon aunounced the 
légal conclusion tliat the policios were in force. Al'ter the court thus virtual- 
ly ended the case the Insurance company could not revive its riglit to de- 
mand a jury trial and to predicate errer ou the court's rel;usal to submit 
the cause to the jury." 

We are of the opinion that where both parties invoke the action of 
a trial court by reqitests for a directed verdict, and the request of one 
of thèm is accompanied, as in this case, or followed by requests for 
other instructions to the jury, such other requests do not, by them- 
selves, amount to a withdrawal of the one for a directed verdict. The 
request for a directed verdict is first in insistence upon the attention 
and action of the court. It searches the entire case for the légal suf- 
ficiency and efifect of the évidence, and as long as it remains before 
the court to be acted upon it takes precedence. If granted, the others 
serve no purpose. The question should not be determined wholly by 
a prcsumed intention of the party to waive or not to waive a sub- 
mission of the facts to the jury. Regard must be had to the légal 
import of his action, the position in which he has placed the court, 
what he has asked it to do and the effect of its décision so invoked. 
When, at the conclusion of the évidence, the parties move for a direct- 
ed verdict, each of them asserts to the court that there is no disputed 
question of fact that can operate to deflect or control the conclusion 
of law that upon ail of the évidence he is entitled to prevail. There 
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is in such a case a request by each of them that the court announcc 
its finding- of the ultiinate fact and give effect to its conclusion of law 
by direction to the jury. There is a joinder in the issue, and when 
the court bas accepted and acted upon the invitation, and bas rendcrcd 
its décision ]3ractically disposing- of the case, it is then too late for 
the defeated one to say that liis intention to go to the jury is shown 
by other requests for instructions. 
' It is true that tlie Suprême Court held in Tkuttell v. Magone, supra, 
that a request by each party for a peremptory instruction was not 
équivalent to a stipulation vvaiving a jury and a submission of the 
cause to the court within the intendment of sections (i 19 and 700, Rev. 
St. [U. S. Comp. St. 1901, pp. 52."), 570 |, but it was so held with réf- 
érence to the contentions there made : First, that there being no writ- 
ten stipulation the décision below could not be revievvcd uipon writ 
of error; second, that even if the request of both parties in open court 
be treated as a v\ritten stipulation, the correctness of the décision 
below could not be examinée! because.it was in the form of a gênerai 
finding on the whole case. The court while making the distinction, 
nevertheless announced the rule heretofore indicated. If bodi parties 
should join in a writing in the nature of a demurrer to the évidence, 
each saying in his own behalf in express terms that there is no dis- 
puted question of fact for the jury, and that under the law he is en- 
titled to the verdict and judgment, and asking the court to review 
the évidence to ascertain the ultimate fact and to then déclare tlie 
resulting conclusion of law, and the court being so requested acts 
thereon and directs a verdict for one and against the other, we take 
it that the mère jDresence, witJiout more, of written requests of the 
latter for spécial instructions would not destroy the action of the 
court and make it an idle and ineffectual proceeding. And yet the 
conditions supposed are in légal effect those of the case at bar. 

Passing to the questions o]3en to review : It cannot be denied that 
there was substantial évidence supporting the conclusion of the trial 
court. It is sufficient to say, without setting it forth at large, that 
there was much évidence on behalf of the défendant tending to prove 
its défense to each charge of négligence and wrong asserted by the 
])laintiffs. With this conclusion our investigation of the facts can 
proceed no further. 

But four assignments of error are relied on by the plaintiffs. In 
one it is said that the trial court erred "after the refusai of said per- 
emptory instruction, in refusing to give and charge the jury at plain- 
tiffs' request instructions numbered from 1 to 13, inclusive." Under 
repeated décisions of this court applying the eleventh rule this assign- 
ment présents no question challenging the attention of the court to 
the merits of the several requests. Of the remaining assignments 
one asserts that the trial court erred in refusing plaintiffs' refjuest for 
a directed verdict and the other two that it erred in granting the 
like request of défendant. Taken together, thèse three assignments 
présent the single question whether, under the circum.'-'t;uiccs of the 
case, the court erred in directing a verdict for défendant instcad of 
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for plaintiffs when both invoked the action of the court. The limita- 
tions upon the scope of our inquiry in such case hâve already been 
stated. 

The judgment is affirmed. 

SANBORN, Circuit Judge (concurring). The only reason why 
the request of each party for a directed verdict in his favor estops 
him from a détermination of any question in liis case, by a jury, and, 
when one of the requests is granted, restricts the inquiry in the ap- 
pellate court to errors of law occurring at the trial and the existence 
of substantial évidence to support the conclusion of the court, is that 
thèse requests demonstrate the fact that each party waives his right 
to the détermination of any question of fact by the jury and requests 
the court to décide them ail. But when a party requests the court 
to instruct the jury to return a verdict in his favor and at the same 
time prefers a séries of requests for instructions to the jury, the prés- 
entation of thèse requests conclusively shows that he does not intend 
to waive, and does not waive, his right to a détermination by the jury 
of every question of fact which remains in the case. The effect of 
such a séries of requests is to say to the court that in the opinion of 
the party who prefers it the évidence is so conclusive in his favor that 
he is entitled to a verdict on the ground that there is no évidence 
which will sustain a verdict against him, that if the court is of his 
opinion he requests the direction, but that if the court is of the opinion 
that the évidence is not of this conclusive character in his favor, then 
he requests the court to submit the issues to the jury under the other 
instructions he présents. The séries of requested instructions to the 
jury which generally accompanies a request for a directed verdict has 
no other office but to indicate that the party who présents them does 
not waive his right to a trial by jury, but insists upon it if his request 
for a directed verdict is denied, and if they do not hâve this effect, 
they are without meaning, purpose or effect. No opinion or décision 
opposed to this view has been cited except McCormick v. National 
City Bank, 142 Fed. 132, 133, in which no reason for the conclusion 
is presented, and Judge Shelby dissents. In no other case where the 
appellate court has held that the right to a submission of the questions 
of fact to the jury was waived by requests for an instructed verdict 
was the claim made that the accompanying requests for instructions 
to the jury demonstrated the fact that the party did not intend to 
waive and did not waive it. In my opinion, the right to a submission 
to the jury of every question of fact upon which the évidence is not so 
conclusive that a verdict but one way could be sustained, is waived 
only when a request or motion for a directed verdict, without other 
requests, is made by each party, and it is expressly reserved and de- 
manded by presenting, with a request for a directed verdict, requests 
for other instructions to the jury respecting the issues of fact in the 
case. The expérience of the profession, the practice in the trial courts 
and the opinions of the appellate courts, in my opinion, uniformly 
sustain this view. Minahan v. Grand Trunk Western Railway Co. 
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(C. C. A.) 138 Fed. 37; Chrystie et al. v. Foster, 9 C. C. A. 606, 61 
Fed. 551; Sigua Iron Co. v. Greene, 31 C. C. A. 477, 480, 88 Fed. 
207; Kirtz v. Peck, 113 N. Y. 226, 21 N. E. 130; Sutter v. Vander- 
vecr, 122 N. Y. 652, 25 N. E. 907 ; McCormick v. National City Bank 
(C. C. A.) 142 Fed. 132, 133. I am therefore compelled to dissent 
froin the conclusion of the majority that the question whether or not 
there was any évidence which would hâve sustained a verdict for the 
plaintiffs was not properly preserved and presented for our considéra- 
tion. But, after a careful and deliberate examination of the évidence, 
and the points and arguments of counsel, I concur in the resuit, on the 
grounds that there was no error at the trial prejudicial to the plain- 
tilïs, and that tlie évidence was insufficient to sustain a verdict in their 
favor. 
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(Circuit Court of Appeals, Eighth Circuit. July 9, 1906.) 

No. 2,277. 

In Error to the Circuit Court of the United States for the District 
of Kànsas. 

For opinion below, see 129 Fed. 480; 135 Fed. 135. 

R. E. Bail, for plaintifï in error. 

Gardiner Lathrop and C. Angevine (Robert Dunlap, Wm. R. Smith 
and Angevine & Cubbison, on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This case is like that of Empire State 
Cattle Company (just decided), 147 Fed. 457. The two cases were 
tried together and the facts, with some exceptions not material hère, 
were the same, as were also the proceedings in the trial court. 

For the reasons stated in the opinion in the preceding case the 
judgment in this is affirmed. 



MeCLAUGHRY et al. t. KIXG. 

(Circuit Court of Appeals, Eigbtli Circuit. June 23, 1900.J, 

No. 2,315. 

Rewards — Offeb akd Acceptance. 

Where defeiid;int. as slieriiT of a eounty, otferpd a rewnrd "for the 
arrest of each of the parties eonvicted" of a certain bauk robbery aud 
murder, the revvard was not accepted nierely by the .giving of luformation 
concert! ing tbe whereabouts of the suspect, but could only be acce])tod 
by the party assuming the Personal danger and resiwnsibility of either 
actually arresting the suspect or causing sonie other pt'rson to arrest 
him. 

[Ed. Note. — For cases In point, see toL 42, Cent. DIg. Rewards, §§ 
8, 9.] 

Hook, Circuit .Tudge, dissentlng. 



♦lieheariug dunied November IG, 1000. 
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In Error to tlie Circuit Court of the United States for the Western 
District of Arkansas. 

For opinion below, see 135 Fed. 195. 

Cravens & Cravens, A. C. Cunkle, and Arthur M. Jackson, for 
plaintiffs in error. 

Cravens & Covington, for défendant in error. 

Before SANBQRN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. The pétition filed belovv shows that the 
défendant, who vvas sheriff of Johnson county, Ark., on the occasion 
of the robbery of a bank and murder of one I-'owers in that county, 
offered a reward of $2,?50 "for the arrest of each of the parties con- 
victed of such bank robbery and said murder" ; that thereaftcr plain- 
tiffs discovered that one West had been arrestcd by the poHce force of 
Evansville, Ind., for vagrancy, and, being informed that he was sus- 
pected of being guiky of the Johnson county robbery and murder, and 
knowing that the reward of $2,750 had been offered for his arrest, 
notified défendant that West was under arrest in Evansville under an 
assumed name of Charles Johnson ; that défendant, acting upon that 
information, immediately went to Evansville, apprehended West, and 
took him back to Johnson county, where he was subsequently tried, 
convicted, and executed for the crime of murdering Powers ; that 
plaintiffs, at the request of défendant, furnished évidence which large- 
ly contributed to the conviction of West. A demurrer interposed to 
this pétition on the ground that it failed to state facts sufficient to 
constitute a cause of action was sustained, and, plaintiffs declining to 
plead further, final judgment was rendered in favor of défendant. 

Was the ruling on the demurrer right? 

A reward olïcred for the arrest of an offender is an offer or con- 
ditional promise to pay the person performing the required service 
a certain sum of money. The performance of the service is the ac- 
ceptance of the offer, or performance of the condition on which the 
promise is made, and, when donc, concludes a binding contract. The 
matter rests exclusively in the domain of contract, involving an offer 
and its acceptance. One desiring to offer a reward may fix his own 
terms and conditions. If they are satisfactory they must, like other 
propositions, be accepted as made. If unsatisfactory no one need 
accept them. The offer may be, and doubtless is, made according to 
the kind of service required. If the appréhension of a desperate 
character be required it would naturally be made to persons vidio would 
brave the danger and assume the responsibility, either of making the 
arrest or causing it to be made. If, on the other hand, the appréhen- 
sion of a différent character is desired, personal bravery and respon- 
sibility might not be as much required as diplomacy, and the offer 
would naturally be addressed to one who would work up dues and 
give information. 

From considérations like thèse we well understand how an inter- 
ested party may discriminate in the proposition he makes. It is ob- 
viously one tliing to offer a reward for an arrest which involves dan- 
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ger and responsibility and quite a différent thing to ofl'er a rc\var<l 
for information which involves neither. The !)ravc and strong of 
purpose only would naturally undertake the former, wliile tlie timor- 
ous and conscrvative might undertake the latter. One accepting tlie 
first offer woiikl actually make tlie arrest or cause it to be made, while 
onc accepting the other ofïer might do the equally efiicacious act, and 
the arrest might follow as a conséquence and he not be subjcctcd to 
any personal danger or responsibility. The difïerence in the offer as 
well as the différence in the performance clearly shows that the two 
make différent contracts. ïhis is recognized and affirmed in the case 
of Shuey v. United States, 92 U. S. 7:5/23 L. lîd. G9?. The Secrctary 
of War had offered one reward of $25,000 "for the appréhension of 
John H, Surratt," charged with being one of Booth's accomplices in 
the murder of Président Lincoln, and at the same time announced 
that "libéral rewards will be paid for any information that shall con- 
duce to the arrest" of Surratt. The trial court found that the claim- 
ant gave information which conduced to the arrest of Surratt, but that 
it did not constitute an "arrest" of him within the meaning of the 
offer. Mr. Justice Strong, in delivering the opinion of the court, 
says : 

"It is found as a fact that tho arrest was not made hy the chiiniant, 
tlirough the discovery and arre.st were due entirely to tlie disflosni-es made 
by him. The plain meaning of! tliis îs tliat Surratt's ai)i)r(>hen><i(ju was a 
conséquence of the diselosurcs made. But tlio conséquence of a man's act 
are not his acts. Bi»t\veen the consc<iueace and tlie disclosure that hjads to 
it there inay be, and in tliis case tliere were, inteniiediate agencies. ' Other 
persons thaii the claimant made the arrest — persons who were not his 
agents," etc. 

The following authorities are in harmony with the foregoing views 
and sustain the contention that furnishing information merely which 
leads to an arrest is not the acceptance of an offer of a reward for 
making the arrest: Kinn v. First Nat. Bank, 118 Wis. 537, 95 N. 
W. 969, 99 Am. St. Rep. 1012; Juniata County v. McDonald, 122 
Pa. 115, 15 Atl. 696; Everman v. Hyman, 3 Ind. App. 459. 29 N. E. 
1140; WilHams v. West Chicago St. R. Co.. 191 111. 610, 61 N. E. 456, 
85 Am. St. Rep. 278; Lovejoy v. Atchison, Topeka & S. F. R. R., 
53 Mo. App. 386. The following authorities are relied on to sustain 
the contrary: Crawshaw v. City of Roxbury. 7 Gray (Mass.) 374; 
Besse v. Dyer, et al., 9 Allen (Mass.) 151, 85 Am. Dec. 747; First 
National Bank v. Hart. 55 111. 62; Haskell v. Davidson, 91 Me. 488, 
40 Atl. 330, 42 E. R. A. 155, 64 Am. St. Rep. 254; Rails County v. 
Stephens, 104 Mo. App. 115, 78 S. W. 291. Thèse cases hâve been 
carefully examined and considered and the principle of décision will 
be briefly stated. 

In the Crawshaw Case a reward was offered by the city of Roxbury 
"for the appréhension and conviction" of any person who shall set 
lire to any dwelling house. A fire was snbsequently set by an in- 
cendiary. Plaintiff, Crawshaw, v/as at the fîre, sought ont thrce police 
ofïicers of the city, and requested one of them to arrest one Clarke. 
whom he pointed ont as the incendiary. Thereupon the officer was 
147 F.— ;w 
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induced to and did arrest Clarke. The foregoing facts make it appear 
that Crawshaw made the officer his agent for making the arrest, and 
that in doing so the officer acted under the directions of Crawshaw. 
Some expressions are found in the charge of the court to the 
jury which obviously were made in the light of the facts just referrcd 
to and should be construed accordingly. Chief Justice Shaw, in an- 
nouncing the opinion of the Suprême Court, disposes of the case on 
other grounds, and makes no référence, except to generally approve 
of the law as laid down in the charge, to the point now under con- 
sidération. In the Besse Case the doctrine of the Crawshaw Case is 
approved ; emphasis being laid upon the fact that the incendiary was 
arrested by the ofScer at tlie request of Crawshaw. In the First Na- 
tional Bank Case the reward was given to the claimant because his 
services were accepted and availed of by the persons offering the re- 
ward after he had informed them that he would claim the reward if 
he performed the services. The court held that, although the claim- 
ant was not embraced in the description of the persons to whom the 
reward was first ofïered, he was entitled to it by reason of the sub- 
séquent engagement made between the parties. In the Rails County 
Case it distinctly appeared that the claimant directed an officer to 
arrest the suspected criminal, and the court there says that, although 
the officer was the first to lay hands on the suspect, "he did so as the 
agent, or, one may say, the arm of Stephens. He acted entirely for 
Stephens and by the latter's direction." 

The foregoing cases practically announce the doctrine that, where 
a reward is offered for the arrest of a suspect, any person who either 
personally makes the arrest or induces another to act for him, as his 
agent, in so doing, is entitled to the reward. Concerning this doctrine 
there can be no différence of view. The only other case relied upon 
by counsel for plaintiffs is that of Haskell v. Davidson. That case 
contains expressions favorable to their view, but it is founded upon a 
state of facts which permit of a recovery on principles not out of 
harmony with those already stated. The défendant in that case had 
offered a reward "for the arrest and conviction of the person or 
persons who entered the room of Alexander Wilson and stole $35 
therefrom." The plaintiffs were informed of this offer and were 
thereby induced to enter upon an investigation of the crime. They 
discovered facts aud circumstances strongly inculpating one Thomp- 
son, who was found and confrontcd with the charge by the plaintiffs, 
and thereupon made a fuU confession of his guilt to them and sub- 
sequently pleaded guilty to the indictment found against him by the 
grand jury. The arrest was but a matter of form, and was made 
by a deputy sheriff', who made no claim for the reward. It is in the 
light of such facts that the court says: 

"The service contemphited by a person innkinj; such an offer. and which 
the proposai should be construed as meaniiiE;. iiuist be tht obtainiug and 
giving to some proper person interested sufficient information in relation 
to the perpetrator of the crime and his whereabouts as to aiithorize and se- 
cure the arrest of the offender. and subsequeutly to procure his conviction 
by a court of compétent jurisdietion." 
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Disconnected with the peculiar facts of that case, \ve doiibt that 
the learned court would hâve announced the principle quite as broadly 
as it did. 

Applying well recognized ruies governing the interprétation of 
contracts, and the reasoning indulged, and authorities considered, we 
think the true ruie is that when an offer of a reward is made for an 
"arrest" of a suspect it is not accepted by the giving of information 
merely, concerning tlie whereabouts of the suspect, but is accepted only 
when one assumes the personal danger and responsibility of either 
actually arresting the suspect or causing some other person to arrest 
him. The pétition in this case fails to make such averments and was 
for that reason fatally defective. 

The judgment is affirmed. 

HOOK, Circuit Judge (dissenting). The offer of a reward and 
its acceptance by the performance of the service is a contract, but it 
is not différent from other contracts in respect of the rules of con- 
struction that should be applied. In such contracts, as in others, re- 
gard should not be had to the mère ietter to the exclusion of tlie 
spirit. "The fruit and profit of a nut lie in the kernel, and not in 
the shell." It matters not that the proponent of the reward is en- 
titled to make his own terms. When he has done so it is then for 
the court to say what they mean and whether they were substantially 
complied with, and in doing so it is not unjust to him to deprive him 
of a shrewd, narrow meaning of his own words. 

The reward offered was for the arrest of each one of the parties 
guilty of a robbery and murder in Arkansas. A man named West 
was suspected. The plaintifîs discovered that under an assumed name 
he was under arrest in Evans ville, Ind., for vagrancy and street beg- 
ging. His identity was unknown to the police of that city, and his 
identity and whereabouts were unknown to the Arkansas sherifï vi'ho 
offered the reward. Had not the plaintiffs acted he would hâve served 
his time at Evansville and disappeared. In this condition of alïairs 
the plaintiffs, knowing of the reward and alone knowing of the iden- 
tity and whereabouts of the accused, immediately notified the sherifif, 
who, acting thereon, at once went to Evansville, took him into custody, 
and removed him to Arkansas, where, with the assistance of plaintiffs, 
he was convicted and afterwards executed. It does not appear that 
any one else than plaintiffs is claiming the reward. The Evansville 
police would not be entitled to it because what they did was in the 
mère performance of other duties and had no relation to the Ar- 
kansas crime or to the reward. The sheriff himself would not be 
entitled to it because his receiving possession from the police was a 
mère perfunctory service performed after receipt of the important and 
necessary information from the plaintiffs. The man was already under 
arrest. He was where any one who knew his identity could get him. 
It is not as if he had been at large. True, it may be said that he 
was not under arrest for the Arkansas crime until the sheriff arrived, 
but it seems to me to be quite a narrow construction to say that by 



468 147 FEDERAL ItlOI'OIlTER. 

simply laying a hand npon the accused and pcacefully recelving liim 
from the police the sheriff himself made the arrest and thereby escaped 
paying the revvard he offered. Even if so narrow a meaning is to 
l3e given to the word "arrest," there is still rcason for holding that 
when the sheriff went to Indiana he went for the plaintiffs and waived 
the Personal performance of that unimportant service by them, since 
ail that was vital and of conséquence had already been clone. The 
better rule is that he who is the active and efficient cause in securing 
the resuit described in an offer of reward is the one who is entitled 
to it. He is the one who accomplishes the resuit — who brings it 
about. It is not the man who, when ail else is done and when the 
accused is as it were tied to a stake, merely performs the letter of 
the final act without effort, skill, or enterprise. Such rule would 
conform to the s])irit that actuated the ofïer of reward, and if it does 
it is the one that should prevail. 

I think that the Massachusetts rule expressed in Crawshaw v. City 
of Roxburv, 7 Gray (Mass.) 374, and that of Maine, shown in Has- 
kell v. Davidson, '.h Me. 488, 40 Atl. 330, 42 L. R. A. 155, 64 Am. 
St. Rep. 254, is the reasonable one and is in harniony with those ap- 
plied to contracts generally. In the Roxbury Case the reward was 
■'for the appréhension and conviction of any person or persons who 
shall set fire to any dwelling house," etc. Thereafter a building was 
set on fire by an incendiary and consumed. The plaintiff was at the 
fire and sought out three police officers and requcsted them to arrest 
one Clarke for having set the fire. He pointed Clarke out to one of 
the officers and stated facts and circumstances tending to show that 
Clarke committed the offense. Clarke was arrested by this officer 
upon the information given and afterwards confessed to him. An- 
other police officer made the complaint. Clarke pleaded not guilty 
at the trial, but was convicted upon the testimony of the officers. The 
plaintiffs information upon which he accused Clarke and requested 
his arrest was liearsa}-, and therefore he Vv^as not sunimoncd to attend 
the trial. The city having refused to pay the reward, the plaintilï 
bronght action therefor, and having recovered a judgment the city 
took the cause to the Suprême Judicial Court of Massachusetts, where 
it was affirmed. At the trial below the court instructed the jury as 
follows : 

"ïliat tlie offor of a rewnrd could not be takon literally, for, as the con- 
viction must be in due course of law, requiring tlie intervention of tiie 
court and jur,v, a person nii.içlit lie entitled to tlie reward by beeoming the 
prosecutor, and. as such, causing the arrest, and conducting the case to a 
<-o!iviction, or he niis^lit l)e entitled to it by giving information which should 
lead to and prodnce the arrest and conviction of tlie offender ; that is, by 
giving such information to the city government of Itoxbury, or to some of- 
ficer authorized to act for them in makiug the arrest and proso(!uting tlie 
offender to conviction n])on tlie information so given, that, in this case, tlie 
officers of the city having instituted and carried on the prosecution to con- 
viction after the arrest, if the .iur,y were satisfied that the facts disclosed 
by the plaintiff were snch as indiiced tlie officer who arrested the offender 
to arrest him, and were material, and had a teiidene.y to produce ultimato 
conviction, and witliout them Clarke would not bave beon convicted, un- 
less upon his own subséquent confession of guilt the plaintiff would be 
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entitled to tlie reward ; iuid tlie faet tliat CliU-ke, sulisoqnontly to tlio dis- 
olosnre of such information, niade tiy tlie plaiiitiff, and >u])oii whicli lie wns 
aiTGsted. coul'essed liis fîwilt, would iiot deiirive tlio ijlaiutiff ot tb(^ right 
to l'ecover, tliougli Chu'ke's confession of truilt was ])i-odnced in évidence 
niion liis trial, and niii^lit liave been tlie firomid upon wbicli lie was con- 
yictod." 

Upon appeal Chief Justice Shavv observée! of this and other in- 
structions : 

"The court are of opinion tliat tbe directions of tbe jndiïe on tbe trial 
were correct in law, carefully guard(!d, and were adapted to tbe évidence 
before tbe .lury." 

In Ilaskell v. Davidson the reward offered was "for tlie arrest and 
conviction of tlie person or persons wlto entered the room of Alex- 
ander Wilson and stole $35 therefrom." Tire plaintifïs, being in- 
formed of the offer, commenced an investigation of the crime, with 
the resuit that facts and circumstances were discovered tending 
strongly to inculpate one Thompson, who, upon being found and 
confronted with the charge by the plaintififs, made a confession of 
his guilt and subsequently pleaded guilty to an indictment found by 
the grand jury. The formai arrest of Thompson, however, was on 
a capias issued by the court and was made by a deputy sheriff. The 
Suprême Judicial Court of Maine sustained a recovery by the plain- 
tifïs. It said : 

"An offcr of reward is a proposai. The part.v makiuf; it niay insert bis 
ov^'n ternis, and no jierson can bocome entitled to tbe reward witliont a 
performance of ail of tbe terms conta iiied in tbe pro]iosal. lînt such perform- 
ance ueed uot be a literal eompliance with tbe terms of the offer. It is 
snfiicieiit if tbe jiarty clainiing the reward bas snbstaiitially perforiiied the 
service reqnired h.v tbe proposai. An offer of a reward for tbe 'arrest and 
conviction' of an offender cannot be tali(>n literally. The person wlio by 
reason of tbe offer is induced to niake an investisation, and finally obtains 
possession of snthcient facts to aniliorize tb(> arrest of an offender, and. 
bis subseiiuent conviction, for tbe criiiu- referred to in tbe offer. certainly 
cannot biiiiself convict tbe offender. Tbe service conteniplated by a jier- 
son makins such an offer, and wliicb tbe T»roposal sbonld be constrned as 
meanins. iiuist be the obtaining. and Kiviiii; to sonie jn'oiier jierson iiiterest- 
ed, su/ticlent information in relation to tlu- jiej'iietrator of tiie criine, and bis 
wbereabouts, as to antborize and secnre tbe arrest of tbe offender. aud subse- 
quently to procure bis conviction b.v a court of compétent jurisdictioii." 

The case of Shuey v. United States, 92 U. S. 73, 23 L. Ed. 097, 
is not in point, because it appeared from the face of the proclamation 
oî reward by the Secretary of War that he made a clear distinction be- 
tween the appréhension of Surratt on the one hand and information 
conducing to the arrest on the other. It was his privilège to do so. The 
sum of $25,000 was ofifered expressly for the appréhension, and it was 
spécifiée! in addition that "libéral rewards will be paid for any in- 
formation that shal! conduce to the arrest," etc. The claimant gave 
information, but other agencies effected the arrest. It is obvions that 
a man who asked and received a reward for information under such 
an ofïer should not also be rewarded for the appréhension of the 
fugitive by others. Tliis feature of the case was particularly ad- 
verted to by the Suprême Court. I think the plaintiffs hère fairly 
earned the reward offered and should receive it. 
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GILCHRIST TRANSP. CO. v. SICKEN et aL« 
SICKEN et al. v. GILCHRIST TRANSP. CO. 
'(Circuit Court of Appeals, Eiglith Circuit. July 10, lOOC.)] 
Nos. 2,3GC, 2,376. 

1. TOWAGE — NEGT.TGE?rCE OF TUG LlABII.ITT. 

A Steamer wliich engages to tovv a vessel to a port unrlertakes to ex- 
ercise reasonable simili and care in everytliing relatiug to tiae worlï, in- 
cludlns tlie entranee to tlie port and rlie lacli of eitlier ciiarges her 
witli liabllity for tlie damage caused tliereby. 

[Ed. Note. — For cases In point, see vol. 45, Cent. Dig. Towage, 
§§ 11-23.J 

2. Sa ME. 

Tlie entranee to the harbor at Duluth Is tlirongh a cnnal 1,200 feet 
long and SOO feet wlde, which extends in a gênerai easterly and west- 
erly direction and is bouuded by heavy oemont piers on euch side. 

It was négligence for a laden steamer vvliieb was towing a sailing 
vessel ligbt up Lake Superior to Dulnth upon a line 'MM) feet long 
wlien the steamer approached the canal froni a southerly direction 
Info a northwesterly wind of 35 to 40 miles an hour which blew 
nearly athwart the line of the canal, to fail to wait for a tng or to 
take some other reasonahly safe course, and to attenipt to draw the 
barge, whose lights were visible, and which was drifting far to the lee- 
ward, Into the canal, whereby the barge was brnught Into collision 
with the outer end of the south pier and damaged. 

8. SaME CONTRIBUTOEY NEGLIGENCE OF TOW. 

The master of a barge in tow of a steamer which bas drnwn It up 
from a southerly direction In a heavy nortbwest wind and tl]pn squared 
away to enter the Duluth slifp canal, who first learns wlien he is nioving at 
the rate of 10 miles an hour and Is within 200 feet of tla- south pler, 
that his vessel will be drawn agninst it, is not guilty of coritributory 
négligence because he fails to throw off or eut iiis tow Mue before 
bis barge strilies the pier. 

1. Same — AcTS OF Master In Extremis. 

The acts and failures to act of a master of a vessel after It has 
been put in extremis by the négligence of another, do not ordinariiy 
constitute contributory négligence even when erroneous. 

[Ed. Note.— For cases in point, see vol. 45, Cent. Dig. ïowage, §§ 24-2G.] 
(Syllabus by the Court.) 

Appeals from the District Court of the United States for the Dis- 
trict of Minnesota. 

Herbert R. Spencer, for M. Sicken and others. 

John H. Norton and Albert J. Gilchrist, for the Gilchrist Transp. Co. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. About 6 o'clock in a dark, stormy 
evening in November, 1903, the steamer, John Harper, a vessel 290 
feet in length by 40 feet beam, laden with coal, towed the barge, 
Gawn, light, a sailing vessel 171 feet in length by 32 feet beam, 
which the Harper was taking from Lake Michigan to the port of 
Duluth, against the outer end of the south pier of the Duluth ship 

•Eehearing denied November IC, 1000. 
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canal, whereby the owners of the Gawn sustained damages in the 
sum of $2,949.50. They libeled the Harper, and the court found that 
the master of each vessel was négligent and divided the damages. 
Both parties appealed. 

The Duluth ship canal extends in a gênerai easterly and westerly 
direction and is 1,200 feet long and 300 feet wide at its eastern end. 
It cuts near its base Minnesota Point, a narrow tongue of land which 
stretches several miles in a southeasterly direction and séparâtes 
Lake Superior from the harbor of Duluth. Ileavy ccnient piers 
bound the sides of the canal. On the outer end of the soutli pier 
there is a lighthouse and a fog signal and half way from the casteru 
to the western end of this pier is a range light. On the north pier 
are electric lights. The Harper came up Lake Superior from the 
vicinity of Devil's Island on the usual course, towing the Gawn on a 
line 900 feet long. The usual course brings vessels a mile and a 
half or two miles south of the tntrancc of the canal, as they ap- 
proach Minnesota Point. At some distance from the shore the 
crew of the IJarper discovered the lights of the harbor and of the 
piers. The wind was blowing from the northwest at the rate of 
between 35 and 40 miles an liour, so that it was running at nearly 
right angles with the course of the canal. After the lights were 
discovered the Harper shifted its course toward the north and ran 
into the wind. It signaled the Gawn to shorten its tow line. It 
signaled for a tug. It subsequently gave a signal to the Gawn to 
make fast its line. It turned to port and ran into the canal. The 
Gawn failed to shorten its line because it was too taut. It drifted 
to leeward as the Harper entered the canal and struck the south 
pier. The facts which hâve been thus far recited are not in dispute 
and they are not décisive of the questions in the case. The tcsti- 
mony of the witnesses for the respective parties in regard to the 
facts which condition the détermination of the issues in this case 
is in hopeless conflict. The witnesses agrée that at some ])lacc 
within seven miles of Duluth the Harper was south of the projected 
line of the canal, that she shifted her course toward the north, ran 
into the wind until she reached or passed that line, and that she 
subsequently turned to port and entered the canal. It goes without 
saying that v.dien the Harper headed toward the northwest into the 
wind the Gawn must hâve tailed ofif to leeward on a line approxi- 
mately at right angles to the line of the canal and that as they ap- 
proached the harbor an obvions danger arose which no navigator of 
skill or prudence could bave failed to perceive and to endeavor to 
avoid, the danger that a turn of the Harper to port at a point too 
near the canal would draw the barge upon the south pier. The évi- 
dence for the respective parties is addrcssed to the acts of thé masters 
and crews of the two vessels in resjiect to this acknowledged danger. 
The witnesses for the libelants are the master and the members of 
the crew of the Gawn, the wheelsman of the Harper, the master of 
a tug which answered the signal and picked up the Gawn after the 
accident and the keeper of the light house. Their évidence is that 
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the Harper follovved the usiial course of vessels coniing from the 
vicinity of Devil's Island to Duluth until shc was a mile and a half 
or two miles southward of the entrance to the canal, that she then 
ran northwesterly into the wind, checked her speed or stopped, sig- 
naled the barge to shorten the tow line, signaled for a tiig, subse- 
quently signaled to make fast the tow line and thcn when she was from 
a quarter to a half a mile easterly of the entrance to the canal hcaded 
to port, squared away for the canal and ran into it at the rate of 10 
miles an hour. Thèse witnesses say that the northwesterl}' wind con- 
stantly drifted the barge to leeward, that the tow line was so tant 
that the crew could not shorten it and that the attempt of the niaster 
of the Harper to enter the canal while the barge was drifting ont to 
the leeward on its long line under the strong northwesterly wind 
was the cause of the accident. 

On the other hand, the master and the members of the crew of 
the Harper testify that they shifted her course toward the north at 
a point about , six miles out in the lake and ran into the wind until 
they crossed the projected line of the canal and opened the range 
lights to the northward at a place about three miles out, that they 
then gave the signal to shorten the tow line and for the tug, checked 
and held the steamer in its place for half an hour, then signaled 
to the barge to make the line fast, headed the steamer and kept 
her on a course north of the Une of the north pier until she came 
within 100 or 200 feet of the canal when they starboarded her 
wheel so that she would clear the north pier and then ported it 
and sent her at fuU speed through the canal about 75 feet south of 
the north pier. They testify that the Gawn followed nicely, that 
she came up north of the extended line of the north pier and did 
not drift ofï to leeward until she was from 75 to 600 feet of the piers 
when she suddenly sheered to the southward and struck the south 
pier. 

The court below was unable to crédit the story of the master and 
crew of the Harper, and concluded that they ran into the canal 
when the barge was drifting to leeward so far under the heavy 
northwesterly wind that a navigator of ordinary prudence and skiil 
would bave held the vessels out in the lake until a tug arrived, 
or would hâve taken some other course to avoid the plain danger 
of the collision and that this négligence of the master of the Harper 
was the cause of the accident. A careful examination of the testi- 
mony in the light of the briefs and arguments of counsel and the 
established rules of law applicable to a case of this nature bas failed 
to lead our minds to a différent conclusion. At some place within 
seven miles of Duluth the Harper was from one to two miles south 
of the projected line of the canal. At some time after she arrived at 
this place she ran in a northwesterly direction to, or across that line. 
When she arrived at the line the barge must bave been far to her 
leeward on the 900 feet of line. The witnesses for the Harper say 
that after this the Harjjer ran for more than two miles on a course 
north of the extended line of the north pier before she squared away 
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to enter the canal and that the Gawn followed her on that course 
north of the line of the north pier. Thcy say that the Harper 
and the Gawn then came down to the soiith and the former entered 
tlie canal. This testimony has failed to convince not only because 
the members of the crew of the Gawn testify that the latter vessel 
never followed the Harper on that course north of the north line of 
the canal but that she continually drifted to leeward. and that shc 
directly followed only when the liarper was headed into the wind, 
but also and chiefly because it is improbable that a vessel light towcd 
by a line 900 feet long at a speed of not more than 10 miles an hour 
through a wind abeam of 35 miles an hour would not drift to lee- 
ward, because with her wheel hard aport, as the évidence convinces 
us it was, she did drift in that direction until she struck the south 
pier, and because the master of the tug who came out in answer to 
the call of the Harper, and the lighthouse keeper, both apparently 
disinterested witnesses, testify : The former that when he first saw 
the Harper she was out about a quarter of a mile, was headed north- 
west and looked to be coming from the southward ; and the latter 
that when he first perceived her he was on the eastern end of the south 
pier, that she was a quarter to a half a mile south of the south pier 
and that he estimated that she was from a quarter to a lialf a mile 
out in the lake. The lighthouse keeper was on the south pier. No 
witness was in a better position to détermine whether the steamer 
came to the line of the canal from a course north of the line of the 
north pier, as her witnesses déclare, or from some point south of the 
line of the south pier, as the master and members of the crew of the 
Gawn testify, and there is no reason to believe that bis évidence was 
infîuenced by interest or préjudice or that it was untrue. Doubtless 
the distances given by the varions witnesses in their évidence are in- 
accurate, for they were necessarily estimâtes. The évidence is volum- 
inous and contradictory, but it has borne in upon our minds the con- 
viction that the master of the Harper came up from the southward 
with a barge tailing off to leeward on its long line, that as he aj)- 
proached the entrance to the canal the Gawn was still drifting far 
to leeward, that under thèse circumstances a navigator of ordinary 
skill and prudence would hâve perceived and would liave avoided the 
danger of her collision with the south pier, and that his failure to do so 
was poor seamanship and a lack of ordinary care which caused the 
disaster. A steamer which engages to tow a vessel to a port is re- 
quired to exercise reasonable skill and care in everything relating to 
the work, including the entrance to the port, until the service has 
been rendered, and the lack of either charges lier with liability for 
the damage whicli it causes. The Margaret, !)4: U. S. 4!)4, 24 L. Ed. 

14:(). 

The court below was of the opinion that the master of the Gawn 
was guilty of négligence which contributed to the in jury, because he 
failed to throw oft" or to eut the line wdrcn he discovered that his vessel 
would strike the pier. His vessel was without i^ower, and the primary 
duty and responsibility for her safe transportation fell upon the master 



474 147 FEDERAL REPORTER. 

of the Harper. It was the province of the latter, and not tliat of the 
former, to consider and détermine in the first instance whether or not 
he could safely tow the barge through the canal, and, when he had 
reached this décision, it was his duty to exercise reasonable care and 
skill to do so. The extent of the duty of the master of the barge 
was to use ordinary care to follow the steamer, to obey her master 
and to avoid obstructions and injuries. Tlie master of the Harper 
had signaled for a tug and imtil he squared away his steamer to enter 
the canal the master of the Gawn naturally supposed that the Har- 
per would wait witliout the canal until the tug arrived. The master 
of the steamer was in the better position to observe the danger, and 
to provide against it and the master of the barge naturally relied upon 
the presumption that he would exercise reasonable skill and care to do 
so. It was not until the Gawn was within 200 feet of the pier, while 
it was moving at the rate of 10 miles an hour, that its master knew 
that the master of the steamer had committed an act of négligence 
and that the barge would strike the pier. The collision occurred 
in about 17 seconds thereafter. South of the pier stretched the beach 
of Minnesota Point, where his barge might hâve stranded if he had 
eut the line. In that event he would probably hâve been called upon 
to meet the claim of the owners of the Harper that he would hâve 
passed the pier in safety if he had relied on the master of the steamer 
and had held fast his line. The time between his knowledge of the 
danger and the collision was too short, the chances of safety were too 
doubtful; the disaster was too imminent, when the master of the 
Gawn discovered his danger, to render his subséquent inaction before 
the collision any want of reasonable care. Where a vessel lias been 
brought into imminent danger by the négligence of another, she may 
not ordinarily be condemned for any error of her master while she 
is in extremis, and he is endeavoring to extricate her (The Ludvig 
Holberg, 157 U. S. 67, 15 Sup. Ct. 477, 39 L. Ed. 620), and the tes- 
timony in this case fails to convince that the master of the Gawn 
committed any error. 

The proctor for the owners of the Harper makes other claims 
of négligence on the part of the master of the Gawn. He insists 
that the Gawn vi'as négligent because she failed to shorten her tow 
line, and failed to signal that she had not done so, but the testimony 
convinces that the wind kept the line so tant that she could not safely 
shorten it, and that the lights of the Gawn and her distance were per- 
ceptible to the master and crew of the Harper as the latter approached 
and entered the canal ; because she failed to use her centerboard, 
but the weight of the testimony is that she used it; and because 
she eased up on her wlieel as she approached the piers and thereby 
permitted herself to sheer to leeward and to fall into collision, but 
the record convinces that her wheel was hard aport ail the time 
after the Harper squared away for the canal. Thèse varions charges 
of contributory négligence were not sustained by the court below, and 
our conclusion is that the évidence fails to support them. 

The decree below niust accordingiy be reversed, and the case must 



COOK INLET COAL FIELDS CO. V. CALDWELL. 475 

De remanded to the district court, with instructions to enter a decree 
for the libelants for the ainount of the damages, interest, and costs; 
and it is so ordered. 



COOK IXLET COAL FIELDS CO. v. CALDWELL et al. 

(Circuit Court of Appeals, Fourtli Circuit. July 12, l'JOG.) 

2S'o. 048. 

1. BANKRUPTCY— ArPEALS. 

Untier tlie express provisions of Bankr. Act July, 1, ISDS, c. 541, ."10 
Stat 544 [U. S. Comp. St. 1901, p. 3418], appeals may be taken in bank- 
ruptcy proceedings from the courts of bankruptcy to the Circuit Court 
of Appeals and to the Suprême Courts of the territories in lilœ mauner 
as appeals in equity are takeu. 

[Ed. Xote. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

2. Same — Pkoceedings Reviewable— Nature of REirEDT. 

Under the express provisions of Buiikr. Act July 1, 1898, c. 541, 30 
Stat. 544 [U. S. Comp. St. 1901, p. .'54181, api)oal is the proper remedy to 
review a judgment adjudging or refusing to adjudge the défendant a 
bankrupt, a judgment granting or denying a discharge, and a judgment 
allowing or rejeeting a debt or claim for .f.'OO or over. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

3. Same— Recoed. 

On appeals in bankruptcy, no case Tvill be hoard until a complote record 
has been prepared by the clerk after he has been directed by counsel to 
do so, and unless the record contains in itself, and not by référence, ail 
papers, exhibits, deposits, and other proceedings necossary to the hearing 
in the appellate court. 

4. Samb. 

On appeals in bankruptcy, the record roquired to be certified and flled 
Is the record of the case in the banki'uptcy court. 

5. Same— Pétition to Superintend and Revise— Scope. 

An objection to an order cntered nune pro tune, adjudging petitioner a 
bankrupt, is reviewable on appeal taken at the time the order of adjudi- 
cation was entered, and not on a subséquent pétition to superintend and 
revise. 

6. Same— Record— Certification— Ruées. 

Circuit Court of Appeals Rule 36, siibd. 2, relating to pétitions to su- 
perintend and revise, and providing that petitioner sball cause a certified 
transcript of the record and proceedings of the bankruptcy court of the 
matter to be reviewed to be filed in the clerk's office of the Circuit Court 
of Appeals within 30 da,ys from t!ie date of the fliiiig of such pétition, 
contemplâtes tlie certification ot the record and proceedings by the clerk 
of the bankruptcy court, and not a transcript certified by the référée. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of West Virginia, in Bank- 
ruptcy, at Clarksburg. 

W. N. Miller, for petitioner. 

Geo. Bryan and Charles I. Cakhvell, for respondents. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 
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BOYD, District Judge. On tlie 7th of September, 1904, James H. 
Caldwell, James A. Watsoii, and Charles T. Caldwell filed their péti- 
tion, alleging tliat tliey were creditors, in the District Court for the 
Northern District of West Virginia, at Clarksburg, to hâve the Cook 
Inlet Coal Fields Company, a corporation, adjudged an involuntary 
bankrupt. A subpœna tO' show cause was issued upon the filing of 
tliis pétition, returnable on tlie 21st day of September, 1904, wliich 
was served upon the corporation, and on the return day of the sub- 
pœna a demurrer was fîled, by the attorneys of the corporation, to the 
pétition. The record does not show a further proceeding in the bank- 
ruptcy court until the 9th of March, 1905, wlien an order adjudging 
the Cook Inlet Coal Fields Company a bankrupt was entered nunc 

pro tune as of September , 1904. This order was based upon 

the affidavits of Charles T. Caldwell and James A. Watson tliat the 
order of adjudication in the case liad been duly prepared in September, 

1904, and presented to John J. Jackson, late judge of the District 
Court of the United States for the Northern District of West Virginia, 
and a certificate, to the same effect, signed by Judge Jackson. In 
order to a full understanding of the proceedings in the case, it is 
necessary to state that Hon. John J. Jackson was in September, 1904, 
and had been theretofore, district judge of the United States for the 
Northern District of West Virginia, but that prior to March, 1905, 
having arrived at the âge required by law, he had resigned for retire- 
ment, and lion. Alston G. Dayton had been duly ap]3ointed and quali- 
fied as his successor, and the nunc pro tune adjudication above refer- 
red to was signed and filed by Judge Dayton on the 9th of March, 

1905. Subséquent to the filing of the nunc pro tune order, adjudg- 
ing the corporation a bankrupt, to wit, about the Ist of May, 
1905, the corporation filed an answer to the original pétition before the 
référée, in which the indebtedness alleged by the petitioning creditors 
was denied and some other matters set up in opposition to the adjudi- 
cation in bankruptcy. No exception appears upon the record to hâve 
been taken to the nunc pro tune order until later on, when an applica- 
tion was made to the référée to order the sale of certain property by 
the trustées who had been appointed to adrainister the estate in bank- 
ruptcy, and the bankrupt appeared and protestcd against the order of 
sale. The objection, Iiowever, was overruled by the référée on the 
15th day of Juh', 1905, and thereupon the bankrupt, through its 
attorneys, filed a pétition to the judge of the District Court of the 
Northern District of West Virg^inia to hâve the order of sale set 
aside and annulled, and in this pétition one of the grounds set forth 
for the annulment of the order of sale was the averment that the order 
entered nunc pro tune, adjudging the Cook Inlet Coal Fields Com- 
pany a bankrupt, was illégal and improper. Other grounds set forth 
in opposition to the order of sale were want of jurisdiction of the court 
to entertain the pétition in bankruptcy; that the Cook Inlet Coal 
Fields Company had not been permitted to be heard upon its answer 
and issues tendered in the manner provided by law ; that the court had 
no jurisdiction without an appraisement of the property of the bank- 
rupt by three disinterested persons, as required by law, to sell the 
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property by the trustées. And as a further reason why the order of 
sale should be set aside, it was charged that the case was illej^ally 
and improperly referred to George W. Johnson, référée. There are 
some other causes stated, which it is net now necessary to mention. 
The pétition concluded : 

"That for thèse and other reasons ai)parent on the face of the record, your 
petitioners pray tliat the order of sale ho set aside. that the pétition for the 
sale of said proi)erty be dismissed and that the proceedinss of the said réf- 
érée and orders nïade hy hini, as aforoKaid. may be roviewed by the said Dis- 
trict Court of the United States for the Northern District of West Virginia," 
etc. 

The district juds^e, on the 19th day of September, 1905, ovcrruled 
this pétition and affirmed the action of the référée in ordering tlie sale 
of the bankrupt's property. Thereupon, on the 18th day of Decem- 
ber, 1905, the pétition of the Cook Inlet Coal Fields Company was 
filed in this court, to superintend and revise, in matter of law, the pro- 
ceedings of the District Court of the United States for the Northern 
District of West Virginia, in this proceeding in bankruptcy. Motion 
is now made by the respondents to dismiss the case hère, first, upon 
the ground that the order of adjudication entered nunc pro tune on the 
9th of March, 1905, can only be reviewed in this court upon appcal and 
not upon pétition to superintend and revise, and, second, that the rec- 
ord is not before this court certifîed as required by law and the rules 
of court, so as to authorize the court to review any matter of law 
involved in the order for the sale of the property of the bankrupt. 

In the record, the greater part of the proceedings, including the 
findings of fact, orders, and decrees in the case, are certified by 
George W. Johnson, référée in bankruptcy, and the certificate which 
he attaches severally to the varions proceedings is as follows : 

"I, Georse AV. .Tohnson, at Parkersburs, one of the référées in hankrn])tcy in 
the District (\mrt of tlie United States, for the Northern District of West 
Virginia, do certify that the foregoing is a true :ind correct copy of * * * 
cTitered in the matter of the Cook Inlet Coat Fields Company, in bankruptcy, 
the original of whicli is now of record in my office. 

"Given under mv hand at l'arkerslnirg. in said District, on this day 

of . A. D., 1005. 

"rSigned] George W. .Johnson, lîeferee in Banl-crupicy." 

At the conclusion of the record appears the following certificate of 
the clerk : 

"United States of America, Northern District of West Virginia — ss : 

"I. .lasper Y, Jloore, clerk of thi' District Court of the T'nited States for 
the Nortliern Disirict of W;'st Virginia, do certify that the foregoing (with the 
exception of the certificates of George W. .Tolmson, référée in bankruptcy) are 
true copies of original ])ai)ers and ordei's of bankruptcy proceedings, on Hle or 
of record in niy oWice, of the matter to be reyiewed, i]i the case of the Cook 
Inlet Coal Fields Conipany. bankrupt. 

"In testimony whereof I hâve hereto set my hand and the seal of said court 
at Clarksburg, in said district, this 15th day of March, A. D. tOOfl. 

"FSignedl Jasper Y. Jioore, 

"tSeal of Court] Clerk D. C. U. S., N. D. W. Va." 

By virtue of the provisions of the bankrupt act, the Circuit Courts 
of Appeals hâve appellate jurisdiction in bankruptcy cases, and appeals 
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may be taken in bankniptcy proceedings from the courts of bank- 
ruptcy to the Circuit Courts of Appeals of tlie United States and to 
the Suprême Courts of the territories, in like manner as appeals in 
equity are taken. Appeal is the proper remedy, so made by the act 
in the following cases : (1) From a judgment adjudging or refusing 
to adjudge the défendant a bankrupt; (.3) from a judgment granting 
or denying a discharge; (3) from a judgment allowing or rejecting 
a debt or claim for $500 or over. If the case falls within one or more 
of thèse classes, it can be reviewed only on appeal. Loveland's Bank- 
ruptcy, p. 81G, § 314, and authorities cited under note 67. 

"WliMi an appeal bas been allowed, a traiiscrlpt of the record of tha pro- 
ceedings in the court of bankruptcy must be prepared and flled in tbe appellate 
court. It is the duty of tbe elerii to make it after and net before be is directed 
hy counsel to do so." "No case will be beard uutil a complète record, coutain- 
ing, in itself and not by référence, ail tbe papcrs, exhibits, dc]iositions and other 
])roeeedings whieh are neeessary to the heariug in tbe appellate court, sball be 
flled." Loveland's Bankruptcy. p. 833, § 323. citations uuder note 5. 

"Perfeeting an appeal by giving a bond, issuing and serving a citation, and 
flling the record in tbe appellate court, is essential to tbe prosecution of a suit 
in an appellate court." Loveland's Bankruptcy, p. 830, § 32ô. 

The practice and the requirements upon appeals in bankruptcy 
cases are substantially the same as in other cases, and the record re- 
quired to be certified and filed in such cases is the record of the case 
in the bankruptcy court. 

The District Courts in the several districts of the United States 
are, by law, the courts of bankruptcy. The référée is not the District 
Court. He is only an elemental part of the court; one of the in- 
strumentalities of the court, created by the law for the purpose of 
carrying out the provisions and purposes of the bankruptcy act. He 
occupies, in many res]Dects, the relation to the bankruptcy court that 
the master does to the court of chancery. Such orders and pro- 
ceedings as are had before the référée in any case, after the same is 
concluded by him and the proceedings certified, become a part of 
the record of the case and as such belong in the olïice of the clerk 
of the court in the district and territory within which the référée acts. 
The clerk of the District Court, being also clerk of the bankruptcy 
court, can alone, therefore, certify to the appellate court the proceed- 
ings had in a bankruptcy case, either on appeal or on pétition to 
superintend and revise. He, and he alone, has the authorized seal 
of the court. 

Certain judicial powers are vested in the référée and also certain 
administrative duties devolve upon him, but thèse he exercises, as 
before stated, as an instrumentality to carry into efïect the bankrupt- 
cy act and as an essential of the court designated by law for that 
purpose. But thèse do not constitute him the keeper of the records 
or authorize him to certify records directly to a Circuit Court of Ap- 
peals. Indeed, as we hâve said, the proceedings taken before the 
référée become a part of the case in the court of bankruptcy, and sec- 
tion 278 of the act provides as follows: 

"AVhen the debts bave been proved and allowed, the assets eollected and dis- 
tributed, the case is concluded before the référée. He shonld then certify to 
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a record of the proceedings before him, together wltli sueh papers as are on 
file before him, and transmit them to the clerk of the court. They are pre- 
served by the clerk as a part of the records of the court." Bankr. Act july 
1, 1898, e. 541, § 42c, 30 Stat. 556 [U. S. Comp. St. 1901, p. 3437] ; Loveland, 
p. 735. 

Aside from the right of appeal, which exists in the particular in- 
stances before stated, from the courts of bankruptcy to the Circuit 
Courts of Appeals, the latter courts hâve jurisdiction in equity, either 
interlocutory or final, to superintend and revise in matter of law the 
proceedings of the several inferior courts of bankruptcy within their 
jurisdiction. And it is recognized, as the law, that the provisions of 
the présent bankruptcy act confer a complète supervision in matters 
of law over ail the proceedings of the courts of bankruptcy within 
the limit specified. It bas been held that the Circuit Courts of Ap- 
peals may review the whole bankruptcy case after a final dccree and 
décide upon it, or that they may assume jurisdiction of any particular 
proceeding or order arising in the progress of the case. Thèse pow- 
ers, however, are not exercised by the Circuit Courts of Appeals upon 
appeals taken in the usual way, but the jurisdiction attaches by péti- 
tion presented to the court, praying that the action of the court of 
bankruptcy in a case, or some part of its action, may be superintend- 
ed and revised. This revisory jurisdiction, however, has been held 
in many cases not to include orders or judgments of the court of 
bankruptcy or of the district judge, which can be reviewed on appeal 
under the bankrupt act. 

This case being before us now, upon a pétition to superintend and 
revise the action of the court in bankruptcy, présents two questions : 
The one based upon an objection taken to an order entered nunc pro 
tune, adjudging the petitioner, the Cook Inlet Coal Fields Company, 
bankrupt, and the other an exception to a decree of sale of the prop- 
erty of the bankrupt, made by the référée and -affirmed by the judge 
of the District Court. 

As to the adjudication in bankruptcy, we are of the opinion that 
the question suggested as to its illegality cannot be considered by 
this court under the présent proceeding, the proper remedy, in event 
error is alleged in making the order, being by an appeal duly taken 
at the time the order of adjudication was entered. The other ques- 
tion, therefore, alone remains for considération upon the motion of 
James H. Caldwell, James A. Watson and Charles T. Caldwell, re- 
spondents, to dismiss this proceeding on the ground that the record 
before us is not properly certified. 

It will be seen that the clerk, in making his certificate, specifically 
excepts, as a part of the record in his office, the certificates of George 
W. Johnson, référée in bankruptcy. This exception, of course, in- 
cludes ail the proceedings, orders, and decrees found in the record 
purporting to be authenticated by the certificate of the référée. 

Thèse proceedings, orders, and decrees are those which are made the 
ground in the pétition filed to superintend and revise the action of the 
bankruptcy court. Rule 36 of this court, under which pétitions like 
that in the présent case are filed, provides as follows in subdivision 3 : 
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"Tlie petilioner slmll cause a certifie^ transerii)t of the record and proceed- 
ines of tlie baiikruprcy <'Ourt of the matter to be veviewed to be filed in tlie 
clerk"s olliee ot tbis court witbiii tbirty days froni tUe date of the filiug of said 
pétition." 

There can be no question that this rnle contemplâtes a transcript 
of the record and proceedings of the bankruptcy court certified by 
the clerk of that court, and not a transcript certified by the référée. 
In view of thèse conckisions, it is ordered by the court that the péti- 
tion in this case be dismissed. 

Dismissed. 



FARWIXL V. COLONIAL TRUST CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. June 7, lOOG.) 

No. 2,330. 

1. Equity — Adéquate Ke^iedy at Law. 

The a(le(iu;ite rouicdy at law wliich will deprivo a court of equity of 
jurisdietion is a reuicdy as certain, complète, prompt, and etiicient to 
attain the eiids of justice as the remody in equity. 

[Ed. Note. — For cas(>s in point, see vol. 19, Cent. Dig. Equity, §§ 151, 152 ; 
vol. 23, Cent. Dig. Fraud, § 14.] 

2. Samb. 

Au action at law against the vendor of the stock of a corporation for 
damages is not as ailocuute, nor is it as completo or efficient, as a suit in 
equity against the vendor and t!ie corporation to rescind the sale, to re- 
cover the purchase price, and to rcliove the complainant from liability to 
the corporation on account of the stock. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, §§ 147- 
150.] 

3. Sale— Rescissiok— JIiSREPKESENTATioN Requisitb to Invokb. 

The misrepresentation which will induce a court of etiuity to avoid a 
contract or sale niust be material, inducing, damaging, and calculated to 
deceive. • 

[Ed. Note. — For cases in point, see vol. 4,3, Cent. Dig. Salés, §§ 6.5-G7.] 

4. Samë — Promise oR Propiiecy Witx Not Bkfect. 

A promise, a prophec.y, an expressed opiinon or belief, concerning future 
eveuts or couditioiis, turuisbes no ground for the rescissiou of a contract 
or sale. 

The subject of an actionable misrepresentation must be the existence 
or none.X-istence of a fact at the time the statemeiit is made. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Sales, §§ 05-74.] 

6. Same — Inadéquate Représentations to Effect — Facts. 

A iH'omoter sold the stock and bonds of a bridge company under the 
roiiresentations (1) that the stock, whieli was not tlien issued, would be 
full-piiid and nonassessable, and it was not so ; (2) that the bridge com- 
pany had a contract with a railroad company that it should receive 5 
cents for each passenger whom the railroad company carried over the 
bridge, and it had uo such contract, but secured one more than a 5'ear 
before the bridge was ready for use. 

Ileld, thèse rei)rescntations were insiiftieient to sustain a reseis.sion of 
the sale ; the first hccause it related to future acts and conditions, and 
the second beciuise It caused no damage. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Sales, §§ Gô-74 ; vol, 
23, Cent. Dig. Fraud, S 14.] 

(Syllabus by the Court.) 
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Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Benjamin Schnurmacher and Colin C. H. Fyffe (Léo Rassieur, 
Théodore Rassieur, and Arthur E. Kammerer, on the brief), for ap- 
pellaut. 

P. Taylor Bryan (Harvey L. Christie, on the brief), for appellees 
Commonwealth Trust Co., Colonial Trust Co., and St. Charles & St. 
Louis County Bridge Co. 

W. C. Sca'rritt, John K. Griffith, Klliott IL Jones, and Edward L. 
Scarritt, for appellees Freygand and Trocon. 

Before SANBORN and HOOK, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree of 
dismissal of a bill to rescind a purchase by the complaiuant from the 
Colonial Trust Company of 1.5 bonds, of $1,000 each, and 90 shares of 
stock, of the par value of $100 each, of the St. Charles & St. Louis 
County Bridge Company, to recover back their purchase price of 
$13,125, and for other relief, upon the ground that the bill failed to 
State facts sufïicient to constitute a cause of action. The material 
facts it set forth were thèse : In April and May, 1902, the Colonial 
Trust Company was promoting the construction of a railroad bridge 
across the Missouri river at St. Charles in the state of Missouri to 
connect the railroad of the St. Louis, St. Charles & Western Electric 
Railroad Company, which extendcd from Wellston in that state to a 
point on the bank of the river opposite St. Charles, with the latter city. 
The trust company had made a loan of $400,000 to some of the directors 
and others connected with the railroad company and was deeply inter- 
ested in the construction of this bridge. The capital stock of the bridge 
company was S2,000. Thereupon the trust companv issued a plan, 
pursuant to which the complainant purchased his bonds and stock, 
wherein the proposai was made that the bridge company should in- 
crease its capital stock to $100,000; that it should issue bonds to the 
amount of $400,000, and secure them by a mortgage upon the bridge : 
that the bridge company should agrée that its capital stock should be 
full-paid and nonassessable ; that its stock should be delivered to the 
contractors in considération of their construction of the bridge ; that 
the trust company should be the trustée in the mortgage. and the trustée 
and manager for the subscribers, anrl should accept subscrii)tions and 
sell the bonds and stock at the price of $873 for one bond and six shares 
of stock. Before the complainant subscribed, the trust company, in 
answer to an inquiry, wrote him on April 21, 1902 : 

"The issiiaiice of thèse secui'ities will he mndo in strict aeoordnnce witli 
tlie Jlissouri stntutes and will como ont llirousli the eoutraetors as full-paid 
and nonassessable. The çreatest care is ijcing exercised by onr attorneys in 
this matter. * * * jn i-e]>ly to yonr inqniry as to the 1,'uaraiitee of an 
amount sufïicient to pay at least tlio interest on the bridge iionds by the St. 
Louis, St. Charles & \Yestoru Klectric It. U. Oouii)any, the estiniato is based 
ou the amount of throush tralRc now existiiii;. tosçetlier with the ferry business. 
The bridge company, through its contract, gets ail the 5-ceut arbitrary over the 
river." 

147 P.— 31 
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The complainant avers in his bill that the trust company wrote an- 
other letter on April 34, 1902, which will be the subject of subséquent 
considération. By thèse varions représentations the complainant was in- 
duced to subscribe and pay for his stock and bonds. At the time thèse 
statements were made there was no contract between the railroad 
company and the bridge company about the fare for the transportation 
of passengers over the bridge, but on June 3, 1902, such an agreement 
was made by which the railroad company agreed to pay the bridge 
company 5 cents for each passenger carried over the bridge in any car 
operated by the railroad company during the terni of 50 years. The 
capital stock of the bridge company was increased to $400,000. Its 
bonds to the' amonnt of $400,000 were issued and secured by a 
mortgage on the bridge. The bonds and 399 shares of the stock were, 
on May 1, 1902, sold to the contractors in considération of their con- 
struction of the bridge, and on the same day they assigned and de- 
livered them to the Colonial Trust Company for $310,000, which the 
latter company agreed to pay them only in the event that it obtained 
the same from the subscribers for the bonds and stock under the pro- 
posed plan. The bridge was completed in 1904. The Commonwealth 
Trust Company bas succeeded to the rights and bas assumed the liabili- 
ties of the Colonial Trust Company. Ail the parties that hâve been 
mentioned except the complainant and the railroad company are de- 
fendants in this suit. 

In this State of the case the complainant seeks a rescission of his 
purchase of the stock and bonds because of the niisrepresentations 
that the stock of the bridge company would be full-paid and non- 
assessable; that the bridge company had a contract with the railroad 
company on April 24, 1902, to the effect that it should receive 5 cents 
for every passenger carried across the bridge by the railroad company ; 
and that the latter company should not receive any more for their 
transportation. The défendants challenge the bill on the ground that 
the complainant has an adéquate remedy at law by an action to recover 
of the trust companies the price he paid for his bonds and stock or 
the damages which bave resulted to him from the false représentations 
he avers. But the adéquate remedy at law which will deprive a court 
of equity of jurisdiction is a remedy as certain, complète, prompt and 
efficient to attain the ends of justice as the remedy in equity. Boyce's 
Ex'rs V. Grundv, 3 Pet. 210, 215, 7 L. Ed. 655 ; Williams v. Neely, 134 
Fed. 1, 10, 67 C. C. A. 171, 180, 69 L. R. A. 232 ; Brown v. Arnold, 
131 Fed. 723, 727, 67 C. C. A. 125, 129 ; Wiemer v. Louisville Water 
Co. (C. C.) 130 Fed. 246, 250; Springfield Milling Co. v. Barnard & 
Leas Mfg. Co., 81 Fed. 261, 26 C. C. A. 389. If the complainant's 
purchase was induced by fraudulent niisrepresentations of material 
facts, he is entitled to an avoidance of that purchase, not only against 
the trust company, but also against the bridge company, to a decree 
that he is not the owner of the stock of the latter company and is 
not liable to pay to it any assessment or other claim whatever. This 
relief against the bridge company he cannot obtain in an action at law 
against the trust companies, and for this reason his remedy at law is 
neither adéquate, nor is it as complète and efficient as the remedy in 
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equity which he invoked, and the dismissal of the bill cannot be sus- 
tamed upon that ground. 

Are the misrepresentations alleged in the bill adéquate to invoke 
a rescission of the purchase? Actual or légal fraud is an essential 
élément of those misstatenients which will induce a court of equity to 
set aside a contract or a sale. The subject of such misrepresentations 
must be the existence or nonexistence of facts at the time the state- 
ments were made. Keither promises, nor prophecies, nor expressed 
opinions or beliefs, concerning future events or conditions, will sustain 
a rescission of a contract or a sale. The facts concerning which the 
misrepresentations are made must be material to the contract or trans- 
action. They must be facts concerning which the victim is ignorant, 
and of which a person of ordinary sagacity and diligence in his place 
would hâve acquired no knowledge. The false statements or repré- 
sentations must be well calculated to deceive and to induce the victim 
to enter upon the trade, and they must accomplish that resuit and cause 
him substantial damage. Let us try the représentations set forth in 
this bill by thèse established tests. 

Conceding, without deciding, that the stock of the bridge Com- 
pany is not fuU-paid and that it is assessable, the misrepresentations 
that it would be full-paid and nonassessable were made in April, 1903. 
They had no relation to the existence or nonexistence of any then 
présent fact. They were promises or opinions concerning future 
transactions. The stock had not then been issued, and the complainant 
knew it. Not only this, but the plan which the complainant had ex- 
amined and under which he subscribed and paid for his securities 
clearly portrayed the method which was afterwards pursued of issuing 
the stock and bonds, of delivering them to the contractors for the con- 
struction of the bridge, and then of selling the bonds and a majority 
of the stock to the subscribers for less than the par value of the bonds 
aîone. This disclosure was ample notice to a man of ordinary prudence 
that an owner of stock thus secured might incur liability to pay for it, 
and notice sufficient to put a person of ordinary prudence and diligence 
on inquiry is notice of ail the facts which a reasonable investigation 
would disclose. The rule, caveat emptor, portrayed the duty and the 
obligation of the complainant, and ample time and opportunity inter- 
vened between the dates of thèse représentations and the payment of 
his subscription to hâve enabled him to ascertain how the stock was 
issued and what the légal liabilities of the holders thereof became. 

The statements that the stock would be full-paid and nonassessable 
présent no basis for a rescission of the complainant's purchase, because 
they were not statements of the existence or nonexistence of any then 
présent fact, but mère promises or proph.ecies concerning future events. 
Union Pac. R. Co. v. Barnes, 12 C. C. A. 48, 50, 64 Fed. 80, 82 ; Chica- 
go & N. W. R. Co. v. Wilcox, 54 C. C. A. 147, 116 Fed. 913 ; Daniels v. 
Benedict, 97 Fed. 367, 380, 38 C. C. A. 592, 605. 

The second représentation upon which reliance is placed was that 
in April, 1908, the bridge company had an extremely valuable contract 
with the railroad company whereby the latter had agreed that the 
bridge company should receive 5 cents for every passenger which the 
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railroad company carried across the bridge. No damage, Iiowever, 
resulted to the complainant from the absence of this contract, because 
on June 3, 1902, and more than a year before the bridge was con- 
structed, the railroad company made such a contract with the bridge 
company for the term of 50 years, and a misrepresentation which 
causes no damage présents no ground for an action for fraud and no 
basis for équitable relief. 

The third alleged misrepresentation is that the bridge company had 
a contract with the railroad company that it would not charge or 
collect more than 5 cents for the transportation of each passenger 
over the bridge. The claim of this statement rests upon the sen- 
tence, "The bridge company through its contract gets ail the 5-cent 
arbitrary over the river," in the letter of April 21, 1902, and upon 
the averment in the bill that the Colonial Trust Company in its letter 
of April 24, 1902, "stated that said bridge company hekl an extreme- 
ly valuable contract with said railroad company securing to said 
bridge company an arbitrary charge of 5 cents per passenger on ail 
passengers taken across said bridge by the cars of said railroad com- 
pany, and (that said 5-cent arbitrary was the entire fare to be char- 
ged for such carriage of passengers, of which said railroad company 
should receive no part)." Counsel disagree in the interprétation of 
this sentence of the bill. The complainant's counsel insist that the 
averment hère is that the provision in the clause inclosed in a paren- 
thesis above was secured by the contract, while counsel for the de- 
fendants argue that it is an allégation that this statement was con- 
tained in the letter. The grammatical construction of the sentence 
and the relation of its parts sustain the latter contention. The 
participle "securing" governs the word "charge" which follows 
it, and wliatever the pleader averred that the contract evidenced. 
He did not write, and did not intend to write, "and (securing) 
that said 5-cent arbitrary was the entire fare to be charged"; 
but he wrote, and must bave intended to write, that the trust com- 
pany "stated that said bridge company held," etc., and that (it stated) 
■'that said 5-cent arbitrary was the entire fare to be charged." The 
averment of the bill, therefore, is that this statement was not oî an 
existing fact, but of an opinion or belief of the writer of the letter 
concerning a future course of action, and for that reason it présents 
no cause for a rescission of the purchase. 

The only ground remaining to sustain the claim that the trust com- 
pany stated that the railroad company had agreed that it would not 
charge or collect more than 5 cents per passenger for transportation 
over the bridge is the averment in the letter of April 21, 1902, that 
"the bridge company, through its contract, gets ail the 5-cent arbi- 
trary over the river." Hère is no statement that the railroad com- 
pany will not receive more. If there is any représentation hère that 
the railroad company had agreed that it would never charge or col- 
lect more than 5 cents per passenger for transportation over the bridge, 
it is not expressed, but arises by implication from the statement that 
the bridge company gets ail the 5-cent arbitrary. Proof of fraudu- 
lent représentations requisite to avoid a contract or a sale and of their 
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materiality must be clear and satisfactory, and it is by no means clear 
tliat any implication that the railroad company would not collect more 
than 5 cents per passenger for carrying the passengers over the 
bridge arose from the statement under considération. Nor is it plain 
that such an imphcation, if it existed, constituted a material induce- 
mcnt to the complainant's subscription or purchase. It is rather a 
possibility than an established material tact, and its existence is too 
doubtful, its materiality too shadowy and uncertain, to invoke an 
avoidance of an executed sale. 

There were other questions prescnted in the briefs and arguments 
of counsel, but none that are material to the décision of this case, in 
view of our conclusion that there is no substantial equity in the bill. 

The decree below is accordingly affirmed. 



SENA V. UNITED STATES (tvvo'cases). 

(Circuit Court of Appeals, I';iglitli Circuit. September 4, 1906.) 

Nos. 2,289, 2,321, 

COUETS— JUEI.SDICTION OF CIRCUIT COURÏ OP APPEALS. 

The Circuit Court of Appeals for tlie Kifrlitli Circuit lias appellate juris- 
diction to revie\Y tiic judgments of tlie Suprême Court of the territory of 
Kew Mexico in cases of conviction of crime not capital. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 1101. 

Jurisdiction of Circuit Court of A)jpeals in gênerai, see notes to L.au 
Ow Bew V. United States, 1 C. C. A. ; United States Freehold Land 
& Emigration Co. v. Gallegos, 32 G. C. A. 475 ; Salnion v. Mills, 13 C. 
C. A. 374.] 

Same — Criminai Case.s — Mode of Review. 

Criminal cases are reviewalile b,v the Circuit Court of Appcals in ail 
cases hy writ of error, and not by appeal. 

Appeal— .TuRisnicTioN or Suprême Court of New Mexico — Effect of Ke- 

PEAL of STATUTE. 

The organie act of the territory of New Slexico (Act Sept. 0, ISoO, 
c. 49. § 7, 9 Stat. 44fi), after providing that the législative power of the 
territory sliall extend to ail rîphtful sub.iects of législation "consistent 
with the Constitution of the United States and the provisions ofthis act" 
and for Suprême and district courts, provides in section 10 tliat "writs 
of error, bills of exceptions and appeals shall be allowed in ail cases from 
the final décisions of said district courts to the Suprême Court, under 
such régulations as may be prescribed by hw." HeUl, that the right to 
an appeal or to a writ of error in ail cases was given by such organie act 
and could not be taken away by any action of the Législature, whose 
power was restricted to tlie niaking of reasonable régulations preseribing 
the procédure: that where a défendant in a criminal case after con- 
viction in a district court took and perfected an appeal within the tiine 
and in accordance with the provisions of an existing statute, the reiieal 
of such statute wlthout a saving clause before tlie heariug of the ap])eal 
did not deprive the Su])reine Court of jurisdiction in the case. 

Same— Disposition of Cause^Wakt or Jueisdiction, 

AA\liere an apiiellate court is witliout jurisdiction of the subject-matter 
of an apiieal, the only judgnient it can enter is one dismissing the appeal. 

[Ed. Note. — For cases in point, see vol, 3, Cent. Dig. Appeal and Error, 
§ 3123.] 
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Appeal from the Suprême Court of the Territory of New Mexico. 
In Errer to the Suprême Court of the Territory of New Mexico. 
For opinion below, see 78 Pac. 58. 

John H. Knaebel (Frank W. Clancy, on the brief), for appellant and 
plaintifï in error. 

E. L. Medler, Asst. U. S. Atty. (W. H. H. Llewellyn, U. S. Atty., on 
tlie brief), for the United States. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The appellant and plaintiff in error 
(hereinafter for convenience designated as "the défendant") was in- 
dicted in the lirst judicial district court of the territory of New Mex- 
ico, in four counts, charged with having forged or caused to be forged 
and presented a certain receipt and a certificate purporting to hâve 
been given by one Artlaur J. Tinl^er to Pedro Sanches, superviser of 
census, for services as interpréter. He was convicted and sentenced, 
under the provisions of section 5421, Revised Statutes of the United 
States [U. S. Comp. St. 1901, p. 3667], en each count, to imprison- 
ment at hard labor fer one year and one day in the territorial peni- 
tcntiary at Santa Fé, which sentences were made cumulative. Being 
in doubt as to whether the proper procédure to hâve this judgment 
reviewed was by appeal or writ of error, the defendant's counsel 
pursued both remédies, and has brought the case hère on separate 
records ; No. 8,389 being on appeal, and Ne. 2,321 en writ of error. 
The two cases will, therefore, be disposed of in one opinion. 

The government has interposed motions in this court te dismiss 
the appeal and writ ef error for reasens which will appear in the fol- 
lowing discussion. The United States Attorney makes contention 
that this court has no appellate jurisdiction to revievv' the judgments 
of the Suprême Court et the territory of New Mexico in criminal 
cases, like the one at bar. Since Act Jan. 20, 1897, c. 68, 29 
Stat. 492 [U. S. Comp. St. 1901, p. 549], there can be no question 
of the jurisdiction of this court over appeals and writs of error 
from the Suprême Court of the territory of New Mexico in cases net 
witliin the exception in the act creating United States Circuit Courts 
of Appeal. This court exercised jurisdiction from this territory in 
the case of Haynes v. United States, 101 Fed. 817, 42 C. C. A. 
34, nem. con. It is no longer an open question that the proper 
method of reviewing judgments in criminal cases by this court is by 
writ of error and net by appeal. Bucklin v. United States, 159 U. 
S. G80, 16 Sup. Ct. 182, 40 L. Ed. 304, 305; De Lemos v. United 
States, 107 Fed. 121, 46 C. C. A. 196. The appeal, therefore, taken in 
this case, must be dismissed. 

The Suprême Court of New Mexico dismissed the appeal for vi'ant 
of jurisdiction, based upon the contention that the statutc under which 
the appeal was taken v^'as repealed before the cause was reached for 
final hearing in that court. This renders it necessary to examine the 
act of Congress and législation touching the right ef appeal in the ter- 
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ritory. In tlie organic act of the territory, approved September 9, 
1850 (9 Stat. 446/c. 49), it is provided in Section 7: 

"Tliat the lecrislntive power of the territory shall extend to ail rightful 
suhjects of législation consistent with the Constitution of the United States 
and the iDrovisions of this act." 

After providing that the judicial power of the territory is vested in 
a Suprême Court, district courts, probate courts, and justices of the 
peace, section 10 of the act déclares that : 

"Wrlts of error, billa of exceptions and appeals shall be allowed in ail cases 
from the final décisions of said district courts to the Suprême Court, under 
such régulations as may be prescribed by law." 

From which it is clear that the right to an appeal or writ of error 
from the final décision of the district court to the Suprême Court 
is mandatory and imperative. It does not dépend upon the sanction 
or approval of the territorial Législature. The only power conferred 
upon the Législature is to make régulations, prescribing the manner 
of taking and prosecuting such appeals. It may make such régula- 
tions as to it may seem essential and proper, prescribing the time 
within which such appeals may be taken, or writs of error sued out, 
and when they may be heard in the Suprême Court ; provided always, 
such prescription shall not unreasonably interfère with or hinder the 
free and full exercise of the granted right. 

In the exercise of its authority to make such régulations an early 
Législature of the territory enacted the following law : 

"Ail appeals taken thlrty days before the first day of the next term of the 
Suprême Court shall be tried at that term ; and appeals taken in less than 
thirty days before the first day of such tenu shall be returnable to the next 
term thereafter. The appellant shall file in the office of the clerk of the 
Suprême Court, at least ten days before the first day of such court to which 
the appeal is returnable a perfect transcript of the record and proceedings 
in the case. If he fail to do so, the appellee may produce in court such 
transcript, and if it appear thereby an appeal lias been allowed in the cause, 
the court shall affirui the judgnient unless good cause be shown to the con- 
trary." Now Section 3140, Comp. Laws X. M. 

In the further exercise of its privilège of mère régulation, on March 
31, 1901, the territorial Lesislature enacted the following statute 
(Sess. Laws N. M., 1901, p. 190, c. 99) : 

"Section 1. In ail causes flnally detcrmined in any of the district courts of 
this territory, and where an appeal or writ of error bas been or m.iy be sue<l 
out or taken to review said cause in the Suprême Court of the territory, the 
appellant or plaintiff in error shall hâve the right to docket such appeal 
or writ of error at any tiine before a motion by appellee or défendant in error 
to docket and affina judgment. When sxich cause shall be docketed by the 
appellant or plaintiff in error, the record may be perfected within thirty days 
thereafter, or the said appeal or writ of error may be dismissed by such appel- 
lant or plaintiff in error ftling with tlie clerk of the Suprême Court, a written 
rtismissal, and thereafter at any time such appellant or plaintiff in error may 
take a new appeal or sue out a writ of error anew in said ciuise, provided the 
same be so taken or sued out within one year from the date of the judguient 
sought to be reviewed became final." 

While thèse statutes were in force, and after final judgment of con- 
viction, the défendant took an appeal therefrom to the Suprême Court 
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of the territory, and docketed the case in the office of the clerk, ac- 
cording to the practice, before any motion made by the appellee for 
leave to docket the case and move for affirmance of the judgment. 
Not having perfected the record within 30 days, he availed himself of 
the alternative provision, and dismissed the appeal by fîling a written 
dismissal with the clerlc of the Suprême Court; and thereafter, within 
one year from the date of the judgment, hc took an appeal and filed 
a transcript with the clerk of the Suprême Court before the term at 
which the appeal was returnable. While the cause was thus pending 
in the Suprême Court, before the time for final hearing, the territorial 
Législature repealed said act of Mardi 21., 1!)01, "in ail its parts and 
provisions," without any saving clause. Laws N. M. 1903, c. 20. 
Although holding that the repeal of said statute deprived it of juris- 
diction of the cause, the Suprême Court ncvertheless went further and 
adjudged that the sentence of the district court be carried ont, and 
ordcred the marshal to exécute it by delivering the body of the de- 
fendant to the wardcn of the penitentiary. 

It is a recognized rule of law that ail powers drawn from a statute 
and dépendent thereon for their exercise are extinguished by its repeal, 
where such repeal précèdes actions concluded and judgments entered 
while the statute was an existing law. Sutherland on Statutory Con. 
§§ 1G3-168; Key v. Gooswin, 4 Moore & Payne, 341; Norris v. 
Crocker et al., 13 How. 429, 14 L. Ed. 310 ; Insuraîice Companv v. 
Ritchie, 5 Wall. 541, 18 L. Ed. 540 ; Ex Parte McCardle, 7 Wall. 50G, 
19 L. Ed. 264; Railroad Company v. Grant, 98 U. S. 398, 25 L. Ed. 
231; Campbell v. Iron-Silver Mining Company, 83 Fed. 643, 37 C. 
C. A. 646. It will be found upon an examination of the adjudged 
cases, touching this rule of practice and principle of law, that the 
rule announced only obtains where the act repealed gives the right 
of appeal. In such case the right of appeal, being a mère créature 
of the statute, dépendent for its existence upon the législative will, 
can be withdrawn by the authority which created it at any time 
pendente lite. The case of Norris v. Crocker et al., supra, rested up- 
on an act of Congress giving a penalty to the owner, under the 
fugitive slave law, for the abduction or détention of his slave. It 
was held that the repeal of the enabling statute, pendente lite, de- 
stroyed the right of action. The court said : 

"As the plaintifï's rislit to rocover depeiided entirely on tlie stntute, its 
repeal deprived tlie eouit of jurisdietiou over tlie snbjeet-matter ; and in tlie 
next pL'Ufe, as the plaintiff liad no vested right in tlie penalty, tlie Législature 
might discharge the défendant hy repealing the hnv." 

In Insurance Company v. Ritchie, supra, where jurisdiction was 
conferred on the fédéral court by act of Congress in a suit between 
citizens of the same state in internai revenue cases, it was held that 
the repeal of the statute put an end to suits predicated thereon. In 
the McCardle Case, supra, the exercise of jurisdiction by the Su- 
prême Court was made to dépend upon the act of Congress. The 
court said that while the powers of the Suprême Court were, in a 
gênerai way, derived from the Constitution, yet as the Constitution 
gave it appellate jurisdiction "with such exceptions, and under sucli 
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régulations as the Congress shall make," where Congrcss had pro- 
vided for jurisdiction in the given case, and pending the suit re- 
pealed the statute, it had, within the meaning of the tcrm employed 
in the Constitution, excepted from the jurisdiction of the court the 
subject-matter of the suit, and its jurisdiction fcll with the rcpeal 
of the statute. The same is true of the case of Railroad Company 
V. Grant, supra. 

Jurisdiction hy appeal or writ of error was conferred by act of 
Congress. As the right dcpcnded alone u]X)n the statute, the will 
of the Législature, its repeal, pendcnte lite, ousted the jurisdiction of 
the Suprême Court. Had it been written, however, into the Con- 
stitution that writs of error and appeals shall be allowed, in ail cases 
from final judgments, or décisions, of the Circuit, or district courts 
to the Suprême Court, under such régulations as may be prescribed 
by law, and after Congress had by statute prescribed the method of 
procédure, the party aggrieved, pursuant to such régulation, had tak- 
en bis appeal to the Suprême Court, his right to bave the décision 
rcviewed by the Suprême Court would be a vested right, which Con- 
gress could not arrest by any post législation. The right, in such 
case, would not dépend upon the législative will, or caprice, but up- 
on the suprême law of the land, beyond the reach of the législative 
arm. 

In the case at bar the right of appeal to hâve the judgment of 
the district court reviewed by the Suprême Court of the territory 
was written into the very bone-work of the political organism of- 
the territory ; and it had the same force and effect as if incorporated 
into the Constitution of an organized state. Under no guise, and 
by no aet, direct or indirect, could the Législature of the territory 
unduly embarrass, niuch less take away, this fundamental right of 
the défendant. The only function it could perform was to make 
such reasonable régulations respecting the exercise of the right as 
would be consistent with its existence and effective opération. It 
might alter such régulations from time to time as expérience demon- 
strated its wisdom, but at ail times subject and subordinate to the 
paramount right of securing to the litigant the full benefit of the 
provision of the organic act. This must be so for the palpable rea- 
son that the right of appeal in this case was not conditioned upon 
the will or action of the territorial Législature, but :it existed inde- 
pendent thereof. Though not essential to the décision of this case, 
we incline to the opinion that had the Législature of the territory fail- 
ed or refused to prescribe any régulation respecting the matter of 
taking appeals or suing out writs of error, the congressional grant 
of the right could not thereby be rendered useless. The grant it- 
self carried with it the implied power ni the court to enforce its ef- 
fective exercise. The method of procédure in securing a review of 
the décisions of inferior by superior courts was provided for in exist- 
ing statutes and usage, well known to Congress at the time, which 
the courts could hâve easily adapted to the necessities of the situation. 
In other words, the principle grant of the congressional act is the 
right of appeal — the matter of procédure is the mère incident which 
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the territorial Leg-islature, if it saw fit, might regulate, consistently 
with the full enjoyment of the congressional grant. 

Had the défendant perfected his appeal tmder the provisions of 
the original territorial act, could it for a moment be entertained that 
pending the appeal the Législature could hâve denied him the right 
to the judgment of the Suprême Court by repealing the statute be- 
fore the Suprême Court reached final judgment? Of what avail 
would be the guaranty of the organic act, that from every décision 
of the district court an appeal shall be allowed to the Suprême Court, 
if after it had been allowed. in the manner prescribed by law, the 
Législature could oust the jurisdiction by its simple fiât, declaring 
the régulation, pursuant to which the appeal had been taken, functus 
officio? The act of Mardi 81, 1901, was as much a part of the Sys- 
tem of régulations prescribed by the Législature for taking appeals as 
the original act. It is a well-recognized rule of law that where a 
statute is supplementary and in addition to another statute on the 
same subject the provisions are in pari materia, and are to be con- 
strued together. In contemplation of law the two acts stand as if 
embraced in one and the same statute. The later, supplemental act, 
ofïered and accorded to the défendant the alternative course, which 
he had the right to adopt and pursue as much so as under the first 
provision. After the territorial Législature had thus declared its 
System of régulations, as to the manner and time of taking appeals, 
inviting the défendant to avail himself of it, and he had acted there- 
on, his right to the judgment of the Suprême Court became vested 
under the congressional enactment, beyond the power of the Légis- 
lature to revoke. It seems to us that no subtlety of argument or 
législative legerdemain can escape this conclusion without subverting 
the organic law of the territory. 

After holding that it had no jurisdiction over the subject-matter 
of the appeal, the Suprême Court not only dismissed the appeal, 
but proceeded to enter judgment that the sentence of the district 
court be carried out by directing the marshall to take the body of the 
défendant and deliver him to the warden of the penitentiary for ex- 
écution of the sentence. The only judgment it could render, if its 
jurisdiction was at an end, was one dismissing the appeal. Ex parte 
McCardle, supra; Horntall v. The Collecter, 9 Wall. 566, 567, 19 
L. Ed. 560. Whether the bill of execeptions contained in the record 
was not tiniely made and approved by the proper judge, as suggest- 
ed on behalf of the government, or whether there be any réversible 
error on the face of the record outside of the bill of exceptions, the 
Suprême Court of the territory did not décide. Primarily, thèse 
questions should be considered and determined by that court, and 
until then we ought not to be asked to consider them. 

The judgment dismissing the appeal and ordering the défendant 
into custody of the marshall to be delivered to the warden of the 
penitentiary is reversed, and the case remanded to the Suprême Court 
of the territory, with direction to proceed in the exercise of juris- 
diction over the subject-matter of the appeal. 
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CHICAGO WALL PAPKR MILLS v. GENERAL TAPER CO. 
(Circuit Court oî Appeals, Seventh Circuit. August 11, 1900.) 

No. 1,200. 

1. MOXOT'OI.IES~U.\LAWFUL COMBINATION — EFFECT ON COLLATERAL CONTRACT. 

A contract for the salp oI inercluuulise is not renderecl illégal by the fact 
that the selling cor]ioration is a trust or rnonopoly organized in violation 
oï law, eitlier fédéral or state ; tlie contract of sale being collatéral and 
liaviug uo direct relation to tbe unlawful sebenie or eombination. 

[Ed. Note. — For cases in point, see vol. 35, Cent. Dig. Monopolies, § 10.] 

2. Same— Enforcement of Sale Costkact — Illinois Statute. 

Sections 1 and 2 of tbe Illinois anti-trust law of .lune 11, 1891 (Laws 
1891, pp. 200, 207). probibit any pool or eombination between persons or 
corixiratious to fix tbe i)rice or limit tbe production of any article or coin- 
inodity. Section 4 (page 207) provides for tbe pvuiislnuent of a violation 
of section 1 l)y fine or iniprisonment. Section 5 (page 208) makes any 
contract in violation thereof void, and set'tion (page 208) provides that 
"any purcliaser of any article or comniodity from any individual, Company, 
or corporation trausacting business contrary to any provision of the pre- 
ceding swtious of tbis act shall not be liable for the priée or payment 
of such article or comniodity. and inay plead this act as a défense to 
any suit for such priée or payment." Hcld, tlmt sections 4, 5, and 6 pro- 
vide cumulative or alternative penalties for a violation of s(H?tions 1 and 
2, and bave no otber pur])osp or effect ; tlmt sections 1 and 2 can hâve no 
extraterritorial eft'ect, and hence the fiict that a seller of merchandise 
in Illinois is a corporation formed for tlie prohibited purposes cannot be 
pleaded as a défense in au action to recover the priée unless such cor- 
poration was organized in Illinois and was tlierefore unlawful under 
the statute. 

[Ed. Note. — For cases in point, see vol. 3."), Cent. Dig. Monopolies, § 16.] 

In Error to the Circuit Court of the United States for the Northern 
District of IlHnois. 

ïbe suit is in assumpsit brought by tlio General Paper Company, a Wiscon- 
sin corijoration, agaiiist tbe C^hicago Wall Paper Mills, a corporation organized 
under the laws of Illinois, to recover sonietliing over .$4,000 for certain walI 
paper sold and delivered hy the plaintiff corporation to tbe défendant belov? 
in the yoar 190."i. The déclaration contains tbe coinmon counts. 

To tins déclaration the défendant interposed the gênerai issue, and also 
16 pleas. Thèse pleas set up with great elal)oration a défense under tbe "Anti- 
Trust Law," so callod, of Illinois. Tlie facta set up in tbe pleas appear more 
at large in tbe oi)iiiion of the court. Tbereafter, by leave of court, another 
plea was luteriiosed, numbered 17, whicli substantially reproduced the aver- 
ments of tlie 10 jileas, and also set ont certain alleged "confessions" of the 
plaintiff company niade since the suit was iu'ought, wliich are certain answers 
niade under oatli in resix)iise to interrogatories wbich the offlcers of non- 
resideiit corporations were compelled to make pursuant to an act of the 
General Asserably of Illinois, entitled, "An act to regulate the admission of 
foreign corporations for profit to do Imsiiiess in the state of Illinois." Laws 
1891, p. 206. Tbe plea of the gênerai issue was withdrawn, aud the défense 
was rested solely upou the 17 spécial pleas. 

Deniurrers were interposed to each of the said 17 pleas, wbich demurrers 
were sustained by tlie Circuit Court, and judginent nihil dicit was rendered 
in favor of tbe plaintiff and against tbe défendant below for the agreed priée 
of the paper, and thereupon tbe case was brought to this court by writ of 
error. 

The sections of the statute that are material are as follows : 
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"Pools, Trusts and Combinps Proliibited. 

"Soction 1. Be it eiiaeterl by the people of tbe state of Illinois, represonted 
in tbe General A,f.seinbly : If any corporation orgauized uiider tbe laws of 
tliis or any otber stnte or conntry, for transacting or conducting any kind 
of business in tbis state, or any partnersbip or individual or otber association 
of i^ersons wbosoever, sball create, enter into, boconie a meniber of or a pnrty 
to any pool, trust, agreoment, couibination, coiil'odoratlou or imderstanding 
witb any otber corporation, partnersbip, individual, or any otber porson, or 
association of persons, to regulfite or flx tbe priée of any article of niercbandise 
or coniuiodity, or sball enter into, become a nieniber of or a party to any pool, 
agreement, eontract, eombinatiou or confédération to flx or limit tbe auionnt 
or quantity of any article, commodity or niercbandise to be manufactured, 
niined, produced or sold in tbis state, sueli corporation, partnerslilp or in- 
dividual or otber association of persons sball be deenied and adjudged guilty 
of a consplracy to defraud, and be subject to indictment and punisbment as 
provided in tbis act. 

"Sec. 2. It sball not be lavs-ful for any coriioration to issue or to own 
trust certiflcates, or for any corporation, agent, officer or employées, or tbe 
directors or stockbolders of nny corporation, to enter into any conibination, 
eontract or agreement witb any person or persons, corporation or corporations, 
or witb any stocivbolder or director tbereof, tbe purpose and effect of wbieb 
conibination, eontract or agreement sball be to place tbe management or cou- 
trol of sucb conibination or couibiuations, or tbe m.-inufactiired lU'oduct tbereof, 
in the bands of any trustée or trustées, witb tlie iiitent to limit or fix tbe priée 
or lessen tbe production and sale of any article of commerce, use or consuinp- 
tioti, or to prevent, restrict or diminisb tbe manufacture or output of any 
sucb article." 

(Section 3 Imposes a fine npon tbe corporation, flrm or association.) 

"Sec. 4. Any président, manager, director or otber officer or agent or receiver 
of any corporation, company, firin or association, or any individual found 
guilty of a violation of the first section of tbis act, niaj' be puuisbed by a fine 
of not less than two bundred dollars ($200), nor to esceed one tbousand 
dollars ($1,000), or be inmished by confinemeiit in tbe county jail not to exceed 
one ,year, or botb, in tbe discrétion of tbe court before wbicli sucb conviction 
may be bad. 

"Sec. 5. Any eontract or .agreement in violation of any provision of the 
preceding sections of tbis act sball be absolutely void. 

"Sec. 6. Any purcbaser of any article or commodity from any individual, 
Company or corporation transacting business coutrary to any provision of the 
preceding sections of tbis act sbali not be liable for tbe priée or ])ayinent of 
sucb article or commodity, and may plead tbis act as a défense to any suit 
for sucb priée or payment. 

"Sec. 7. Tbe fines bereinbefore provided for may be recovered in an action 
of debt in tbe name of tbe peojile of Illinois. If, upon tbe trial of any cause 
instituted under this act to recover tbe penalties as provided for in section 
3, tbe Jury sball fînd for tbe people, and tbat tlie défendant bas been before 
convieted of the violations of tbe provisions of tbis act, tbey shall return such 
flndiiig witb tbeir verdict, stating tbe nuniber of times tbey find défendant 
so convieted and sball assess and return witli tbeir verdict tiie amount of tbe 
fine to be iniposed upon tbe défendant in accordance vvith said section 3. 
Provided, that in ail cases under tbis act, a iireponderance of évidence in favor 
of tbe people sball be sufTicient to autborize a verdict and judgment for the 
peo]ile. 

"Sec. 8. It sball be tbe duty of the prosecuting attorneys in their respective 
jurisdictions, and tbe Attoruey General, to enforce tbe forgoing provisions of 
tbis act, and any prosecuting attorney of any county. securiug a conviction 
uixler tbe provisions of tbis act, sball be entitled to sucb fee or salary as by 
law be is allowed for sucb jjrosecation. Wlien tbere is a conviction under 
ibis act, the former sball be entitled to one-flftb of tbe fine recovered, wbieb 
siiall be paid to bini \',lien tlie same is collccted. AU fines recovered under 
tbe provisions of tliis act shall be paid into tbe county treasury of tbe county 
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In wliifh the suit is trled, by the persoii coUecting the same, in the manner 
now provicled by law to be nsed for eounty purposes." 
Approved June 11, 1891. Laws 1801, pp. 20G-208. 

The ruiings of the court below in sustaining the demurrers to eacli of said 
17 pleas, are assigned as errors. 

Almon W. Bulkley, for plaintiff in error. 
A¥illiam Brace, for défendant in error. 

llefore BAKER and SEAMAN, Circuit Judges, and QUARLES, 
District Jtidge. 

OU ARLES, District Judge (after stating the facts). We deem it 
unnecessary to consider the question of pleading with respect to the 
technical character of the seventeenth plea, whether it shoukl be con- 
strued as a puis darrein continuance, and whether, thercfore, it sup- 
plants ail défenses theretofore interposed, because the scventeenth 
plea substantially embodies ail the material averments of the first 
1() pleas, and is sufficient to raise the vital question of law upon which 
this case must turn. The material facts set eut in the several pleas 
may be put in brief concrète form as follows : The plaintiff corpora- 
tion is alleged to hâve been organized on the 26th day of May, 1900. 
in the state of Wisconsin, for the purpose, as stated in its charter, of 
acting as exclusive sales agent for the paper and paper products 
thereafter to be produced by 31 certain manufacturing corporations 
located in the states of Wisconsin and Michigan, engaged in the 
paper industry; that its board of directors consisted of représenta- 
tives of the 21 paper mills, so that for trade purposes there was a 
practical amalgamation of the 21 producing companics ; that there- 
upon, on the same day, pursuant to such confédération, the plaintiff 
corporation became the exclusive sales agent of ail such paper mills, 
with exclusive power to détermine the extent of the output, and to 
fax priées arbitrarily, and that by such confédération, compétition 
betwcen the 21 producing corporations was stifled, and the plaintiff 
corporation as such sales agent, put in control of 90 per cent, of the 
paper and paper products manufactured west of the Alleghany Moun- 
tains ; that immediatcly after such plaintiff corporation had been so 
organized and equipped, it came to the city of Chicago, complied 
with the requirements of the local law, secured a place of business, 
and bas since that time continued to handle and sell such comliiîîerl 
product of the 21 mills in Wisconsin, ]\Iichigan, Illinois, ard o*hcr 
Western states, as contemplated by the agreement of confédération ; 
that the alleged combination is violative of the statute of Illinois, en- 
titled "An act to provide for the punishment of persons, copartners 
or corporations formirg pools, trusts and combines, and mode of 
procédure and rules of évidence in such cases," approved June 11, 
1891, in force July 1, 1891 (Laws 1891, p. 20G). 

It cannot be successfully contended thit the contract in suit falls 
within the sanction of the fifth section. The contract thereby denoun- 
ced as void is plainly one which directly contravcncs the earlier sec- 
tions ; one in which the trust takes root, or by which the illicit scheme 
is organized. The défendant below purchased the paper in the ordi- 



494 147 FEDERAL REPORTER, 

nary course o£ business. It was a stranger to the alleged unlawful 
combination. The sale of Iha merchanclise had no direct relation to 
the prohibitions of sections 1 and 3. The same distinction has been 
drawn under the fédéral anti-trust act (Hopkins v. United States, 171 
U. S. 578, 592, 19 Sup. Ct. 40, 43 L. Ed. 290 ; Anderson v. United 
States, 171 U. S. 604, 615, 19 Sup. Ct. 50, 43 L. Ed. 300), and this 
court has several tinles held that contracts founded upon a good con- 
sidération are collatéral to the uniawfvd scheme or combination and 
not tainted thereby. Dennchy v. McNulta, 86 Eed. 825, 30 C. C. 
A. 422. 41 L. R. 'A. 609 ; Star Brewery Co. v. United Breweries, 
121 Fed. 713, 58 C. C. A. 133; Harrison v. Glucose Ce, 116 Fed. 
304, 53 C. C. A. 484, 58 L. R A. 915. 

The real défense tendered by the several pleas is bottomed upon sec- 
iion 6, and it becomes material to analyze this part of the enactment. 
It will be noted at the outset that the structure of sections 6 and 6, 
is almost identical. Both hinge upon "violation of any provisions of 
the preceding sections of this act." Section 4 metes eut punishment 
to officers of the offending corporation for any violation of section 1. 
So h'jre there are three distinct conséquences that flow from infringe- 
ment of earlier sections: Under section 4, fine and imprison ment; 
under section 5, the avoidance of contract; and under section 6, dénia! 
of civil remedy in the courts. They partake of the same nature. 
They are pénal inflictions of différent kinds, conséquent upon a single 
transgression. The violation contemplated in either case must be such 
as will sustain the penalty imposed by either section. In other words, 
if the combination efifected ;n Wisconsin constituted such a violation 
of section 1 as to warrant the exclusion of the plaintifif company 
from the courts of Illinois under section 6, then a direct proceeding 
might hâve been instituted under section 4 to punish the officers of 
such offending corporation. 

The pénal character of section 6 sufficiently appears upon its face. 
To debar trading corporations from ail redress in the courts is a 
drastic infliction. The same conclusion as to the nature of the sec- 
tion is reached by a légal inference. The title of the statute deals only 
with punishments and the manner of their infliction. If, therefore, 
section 6 were of a différent character, it would contravene section 
13 of article 4 of the Constitution of Illinois and be of no effect. It is 
fundamental and elementary that the General Assembly of Illinois has 
no jurisdiction to provide any punishment for an act donc outside of 
the territorial limits of the state. It cannot project its public policy 
into another sovereignty. The dereliction charged against the plain- 
tifï below by the several pleas inhcres in its contract relations with the 
21 producing companies whereby, as claimed, it was intended to sup- 
press compétition, restrict the output, and arbitrarily fix the priée 
of paper. This illicit combination culminated in the organization of 
the plaintiff corporation and the agreement by which it was to officiate 
as exclusive sales agent. Thereby the combine became an accomplished 
fact which, for aught that appears, may not hâve infringed the public 
policy of Wisconsin. Ail thèse things happened fîve years before the 
contract in suit, and took place within the state of Wisconsin, before 
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the plaintiff entered upon any business in Chicagfo. Since that time 
nothing has happened, certainly nothing within the state of Illinois, 
of which section 1 takes cognizance. It is argued that the Illinois 
statute is unconstitutional, and that a combination formed in one 
State to control priées in another state affects Interstate commerce 
and therefore is- net subject to state régulation. We are not concerned 
with the constitutionality of this act, if it can, in no event, be applicable 
to the case at bar. The Suprême Court of Illinois has had occasion to 
interpret this statute, and the doctrine which it lays down is décisive 
of the issues hère. 

In People v. Butler Street Foundry Co., 201 111. 236, 66 N. E. 
349, the court say: 

"It Is fundamental that tlie Lepislature of thIs state Is powerless to pass 
an enactun^iit nuiking an act committed in a foreign state punishable In that 
Rtate, or the Législature of a foreign state to pnss an enactment to make an 
act committed in this state a crime punishnble in this state. It ts therefore 
évident that a violation of the statute ahove set forth. in thls state cannot be 
punished as an original offense in a foreign stnte, and that the Immunity af- 
forded by the statute is complète aeninst a proseeution under the law of the 
other States of the Union. TUe anti-trust statute of 1801 has no extraterrl- 
torial effect. While Its ternis may be broad enoush to inelude trusts, pools, 
combines, etc., formed with parties residing outside of this state, the courts, 
in construing it, must necessiirily confine it to those matters upon which the 
General Assembly has power to act, vlz., trusts, pools, combinations, etc., 
formed within the state of Illinois. In the construction of the statute the 
courts will exclude from the opération thereof subjects or classes ufton which 
the state Législature has no power to legislnte, though comprehended within 
the gênerai terms of the act, unless the différent parts of the statute are so 
conne<'ted that they cannot be soparated without destroying the évident in- 
tention of the Législature. • * * If the statute be conflned to Its legiti- 
mate constitutlonal scope its proper construction only requires the affidavlt 
to state whether or not the corporation upon whose behalt it Is ma.le had vio- 
lated the statute by perforrnitig some one or more of the acts thereln pro- 
tiiblted within the stnte of Illinois, and would not inclnde, but would exclude 
ail acts which would connect It with any trust, pool, combination, etc.. formed 
outside of the state, and which would violate the anti-trust statute of the 
United States. * • * In mailing the affldavit the affiant is only requlred 
to take into considération the acts of the corporation while engagea tn busi- 
ness wholly wlthiu the state, and if, lu connection with that business, it has 
not been connected with any trust, pool, or combination within the state, or 
otherwise violated the Illinois anti-trust statute, he can truthtully make the 
affidavlt to that effect, although the corporation at the sarae time. In Its busi- 
ness outside the state, has been connected with trusts, pools, combinations, 
etc., lu violation of the United States anti-trust statute ; that being a matter 
exclusively within the jurisdiction of the United States and over which the 
state has no control and to which the statute of this state does not apply. 
• • * We eonclude, therefore, that the offlcer making the affidavlt, and 
the corporation in whose behalf the same Is made. are fully protected bv the 
statutory immunity from a proseeutlon by any other state or by the fédéral 
authorities." 

We are reminded that section 6 was not specifically involved in that 
case. This is immaterial. The discussion above recited was vital to 
the very questions before the court, so that the opinion is authorita- 
tive and applies with full force to every portion of the act. 

There is nothing decided in Coal Co. v. People, 214 111. 421, 73 
N. E. 770, which is inconsistent with the doctrine of the earlier case. 
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it may be conceded that if a foreign corporation enter into a combine 
within the state of Illinois which is forbidden by the statute, it must 
stand upon the same footing as a domestic corporation, and be liable 
vo ail the pains and penalties of the act, without regard to the place 
of ils origin. It is therefore apparent that a direct proceeding could 
not be sustained to subject the officers of the General Paper Company 
to the penalties of section 4 for an allcged transgression occurring in 
Wisconsin. The same reasoning must be fatal to a défense based upon 
section 6. 

We adopt and follow the conclusion of the Suprême Court of the 
State. It results, therefore, that the Illinois anti-trust act, so called. is 
not available as a défense to this action, and the judgnient of tlie 
Circuit Court is affirnied. 



ST. LOUIS & S. F. R. CO. v. BISIIARD. 
(Circuit Court of Appeals, Eiçlitli Circuit July 30, 190G.J 

No. 2,2S6. 

1. RArr-noADs— Négligence of Company — Construction of Tbaok. 

'l'Iip fact tliiit a passing traclc at a railroad station whs not so cnn- 
strncted as to take a rapidly rnoviiig train in safety is not of !ts(^lf proof 
of tlie conipany's nei;ligeuce, whore it was surticieiit for tlie use for wliicli 
It was intended and safe for the passage of trains under control and 
nioving sJovvly. 

2. IIasteb and Seevant— Action for Death op Servant— Conteibutobt Nég- 

ligence. 

A railroad passanger train, movlng at a speed of 55 miies an liour in 
tlie nigbt, ran upon a side traclj at a station, which had been connected 
for tlie passage of trains owing to an obstruction on the main track near 
the station, but which was unsafe for the ii.issage of trains at siiob 
speed, and was wrecked, the engineer and firemuu lieiiig kiiled. In an 
action to recover for the death of tlie flreinan, it was siiown tliat tiiose 
on the train had not been notified of the obstruction on the niaiu track, 
and a flagman, sent back to warn approaching trains, negligentl.y failed 
to perfonu his duty. ïhere was a switchstand at the junetion of the two 
tracks carrying a lamp, which showed a red light to approaching trains 
when the passing track was connected ; but whether such hnnp was 
lighted-was in dispute. Among the duties of the flrenian was that of 
lîecpiug a lookout for signais at stations. Eeld, that the court projierly 
r<>fused to direct a verdict for défendant, or to charge the jury that it 
was tlie paramount duty of deceased to keep such lookout and to warn 
tlie engineer either of the red light or the absence of a iight at tlie 
switch, and If he failed in such duty he was guilty of contributory négli- 
gence, and correctly charged that it was his duty to keep aurh looliout 
If not otherwise necessarily engagea; the recjuested Instruction being 
fnrthor inapplicable because there was no évidence to show whether 
deceased did or did not perform such duty, and he was not chargeable 
under the state statute wlth the négligence of his fellow servant. 

[I'"d. Note. — For cases In point, see vol. 34, Cent. Dig. Master and 
Servant, § 1122.] 

3. Trial — Recalling Jury fob Fuetheb Instruction — Limits of Court'» 

AlITirOBITY. 

A^'hile it is within the discrétion of a trial judge to recall a jury, after 
they hâve been in délibération for a considérable tinie without reachiiig 
an agreement, for iuQuiry as to their difflculty and for further instruction 
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If deenicd advisable, it !s not perinissiWe to iruiiiire of them In what 
proportion they are divifled. and any instruction in respect to tlieir duty 
to agrée if possible sbovdd be caretully guarded, so as not to uuduly près» 
sueh duty upon tbe minority. 

[Ed. Xote. — For cases in point, see vol. Cent. Dig. Trial, § T47.] 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

This was an action under a Kansas statute by Augusta Bishard, as 
administratrix, to recover damages of the railroad company for tlie 
death of her husband, allégée! to hâve been caused by its négligence 
and that of its employés. The plaintifiE had judgment in tlie trial 
court, and the railroad company prosecuted this writ of error. 

James Black {L,. F. Parker and W. F. Evans, on the brief), for 
plaintiff in error. 

J. I. Sheppard and A. M. Keene, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The plaintiff's intestate was a locomotive 
fîreman and at the time of bis death was in the service of the railroad 
company upon a passenger train called the "iVleteor." About 5 
o'clock in the morning of December 31, 1;)03, the Meteor, north- 
bound, was wrecked near Godfrey, a small station in Kansas, and 
the fireman and engineer were killed. The contention of the company 
that the trial court should bave directed a verdict in its favor requires 
a considération of the conditions surrounding the accident. We may 
say, however, without reciting ail of the évidence, that it was abun- 
dantly sufficient to establish négligence on the part of the employés 
of the company and that the case turns more particularly upon the 
question whether the fireman was himself guilty of négligence con- 
tributing to bis death. 

The station house at Godfrey is on the west side of the main track. 
There was no telegraph operator or agent there in the nighttime. 
To the eastward of the main track is a passing track about 2,000 feet 
in length, which connects with the main track about 1,200 feet south 
of the station. There is also a connection at the north, but with this 
we bave little concvrn as the wreck occurred near the other end. At 
the south connection there is a switch stand about 6 feet e;:st of the 
main track surmounted by a lamp which, when lighted, shows green 
on two opposite sides, and red, the usual signal of danger, on the 
other two. The mechanism is so arranged that when the switch is 
thrown to let a north-bound train from the main track onto the pass- 
ing track the lamp shows red northward and southward. The lamp 
is between 7 and 8 feet above the ties. Commencing near the south 
end of the station the main track curves to the westward for nearly a 
half of a mile. During the night and several hours before the accident 
occurred a north-bound freight train with a leaking engine became 
stalled upon the main line a short distance north of the station, and it 
became necessary that trains running in either direction should use 
the passing track to avoid the blockade. The duty therefore devolved 
upon the trainmen of the stranded train to advise the other trains 
147 F.- 32 
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of the situation by appropriate signais. Several trains made the pas- 
sage in safety. The Meteor, north-bound, was running under spécial 
orders which required it to maintain a speed of about 55 miles an 
hour. Those in charge of it vvere not advised by télégraphie orders 
of the obstruction at Godfrey. The passing track was not designed 
or so constructed as totake a rapidly moving train in safety. It 
was clearly insufïicient for such trafific and hence the necessity of 
warning signais to other trains including the Meteor. We may at 
this point say that we do not regard the physical condition of the 
passing track, concerning which considérable testimony was given, 
as in itself primary évidence of the négligence of the company. It 
seemed to be sufïicient for its ordinary use as a passing track for 
trains under control or moving slowly. Its structure, however, was 
one of the conditions of the situation, and the négligence of the com- 
pany consisted, so far as this case is concerned, in allowing the Me- 
teor, running under spécial orders at a high rate of speed, to run on 
to the passing track without sufificient warning of the thrown switch. 
A rule of the company, applicable to such an emergency, required 
the conductor of the stfanded freight train to send a flagman back 
with stop signais, and it was the duty of the flagman to place torpe- 
does upon the rail at certain distances from the point of danger. 
There was sufificient proof of quite a satisfactory character that the 
flagman who was sent back wholly neglected to perform this duty and 
also proof that he did not otherwise warn the engineer and fireman 
of the approaching Meteor. There was évidence tending to show 
that the lamp at the switch stand was not lighted at the time of the 
accident; also that it had not always theretofore been kept burning 
in the nighttime. The Meteor, approaching from the south at high 
speed, took the passing track at the switch and the wreck occurred; 
the engine being derailed when it had proceeded about 90 feet from 
the point of entrance. 

The company claims that, as the switch was thrown for the pass- 
ing track, the lamp, if burning, must hâve shown the red sign of dan- 
ger, and that if it was not burning when the Meteor approached, the 
mère absence of a light at that customary place was in itself a suffi- 
cient warning under a rule of the company to that efïect. Hère arises 
the principal contention of contributory négligence on the part of 
the fireman. It is said that it was his duty, especially in approach- 
ing stations, to keep a lookout for signais, and that as his train was 
moving on the curve his position on the west side of the engine would 
hâve enabled him to look along the chord of the arc and to detect 
either the présence of the red light at the switch stand or the absence 
of any light as the case may bave been, and that in either event it was 
his duty to immediately notify the engineer of the resuit of his obser- 
vations. Counsel for the company requested the trial court to charge 
the jury that it was the paramount duty of the fîreman to keep this 
lookout and to warn the engineer in time to avoid the danger, and 
that if he could bave seen the signal in time to warn the engineer 
and did not keep the lookout, then the verdict should be for the 
défendant. The request was denied. The trial court in lieu thereof 
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chargecl the jury that it was the duty of tlie fireman to keep tlie 
lookout when not otherwise necessarily engaged. We are of the opin- 
ion that the trial court was right. There were other important and 
imperative duties which the fireman was required by the rules of the 
Company and the nature of his position to perform. Tlaose rules ex- 
pressly placed him under the supervision and direction of the engineer 
and required him to obey the orders of the latter respecting the per- 
formance of his duties. In keeping a lookout on the track for signais 
he was merely an assistant acting under the direction of the engineer, 
and it cannot be said that upon the occasion in question it was his 
paramount duty to be on the lookout at any particular moment. The 
rules did not so provide, and we cannot infer that the engineer so or- 
dered. Other duties of moment may hâve demanded his attention 
elsewhere. Having due regard to that presumption which obtains in 
the absence of évidence a court would not be justified in declaring 
from the record before us that the deceased was not, during the ap- 
proach of the Meteor, engaged in the performance of some duty of his 
position or of some order of the engineer that prevented him from 
observing either the présence or absence of a red light at the switch 
stand. Moreover, the évidence showed that even if the lamp had 
been burning and the fireman had been on the lookout at the précise 
instant, he could hâve seen the light just about four seconds before 
it came into the view of the engineer. Nor can we assume, in the ab- 
sence of évidence, that if the fireman was on the lookout and observed 
that there was no light at the switch stand he did not seasonably 
notify the engineer who was in charge of the engine. It is not neces- 
sary for us to détermine in this case whether the engineer was or 
was not remiss in the performance of his duties. Even if he was it 
does not follow that his négligence is imputable to the fireman or 
that the right of the latter or his personal représentatives to recover 
for the injury so caused is in any wise impaired thereby. The négli- 
gence of the engineer, if there was such, cannot be visited upon th'e 
fireman unless he concurred therein, and there must be proof, not 
mère surmise of such concurrence. The fellow-servant rule does not 
obtain in Kansas so far as concerns emplovés of railroad companies. 
Section 5858, Gen. St. of Kan. 1901. 

It is also claimed that the red lights at the rear end of the stranded 
freight train as it stood upon the main track north of the station 
were a sufficient warning of danger. What we hâve already said 
applies to this contention. But, aside from it, the évidence leaves 
it doubtful that those lights could hâve been seen in time to be of 
service owing to the curve of the track and the présence of the sta- 
tion house as an obstacle in the line of vision. The évidence as to 
the conduct of the fireman, whether négligent or not, presented 
a fair question for the détermination of the jury and they found 
against the contention of the company. The trial court was right 
in refusing to direct a différent conclusion. 

After the cause had been submitted to the jury and they had 
deliberated without resuit over one night they were brought into 
the court room on the following morning. In answer to questions 
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propounded by the court, the foreman of the jury said that they 
had net agreed upon a verdict; that he thought that it was im- 
possible for them to agrée; that they stood ten to one (one having 
been excused by consent) and that there had not been any change 
since the first ballot. Thereupon the court charged the jury as 
f ollows : 

"I want to say to you, gentlemen of the jury, that this has been a very ex- 
])pnsive trial to the liti.gants. It has eousnnied three days of the court's tinie, 
anrt that in justice to both parties, a verdict should be rendered if possible. 
Tlie juror who is standing ont agaiust the other ten should listeii to tlicii- 
arguments and should tr.y and look at tlie case froni their view ])oint. As 
1 charged you and uow charge you, you are the exclusive judges of the évi- 
dence iu tliis case." 

An exception was preserved by the Company to this action of the 
court. The jury again retired and a day later returned a verdict 
for the plaintiff. 

The proper limits of the authority of a trial court when a jury 
is having difficulty in reaching a verdict were expressed by the Su- 
prême Court in Allis v. United States. 155 U. S. 117, lËo, 15 Sup. 
Ct. 36, 39 L. Ed. 91, in Allen v. United States, 164 U. S. 492, 501, 17 
Sup. Ct. 154, 41 L. Ed. 528, and in Burton v. United States, 19G 
U. S. 283, 307, 25 Sup. Ct. 243, 49 L. Ed. 482. It is true thèse were 
criminal cases but we know of no reason why their doctrine is not 
equally applicable to cases of a civil character. When the Allis Case 
was tried at the circuit, Judge Sanborn of this court presided. After 
the jury had deliberated for 24 hours without reaching a verdict 
the following carefullv guarded instruction was given them (United 
States V. Allis, 73 Fed.'lGS, 182) : 

"This is an important case. The trial has boon long and expensivo. Your 
failure to agrée upon a verdict will necessitate another trial equ.'illy as ox- 
ponsive. The court is of the opinion tliat the «ise cannot be again triod botter 
or ]uore exhaustively than it has been on either side. It is therefore very 
dcsiralile that you shovild agrée u]wn a verdict. The court does not désire 
that any juror should surrender his conscientious convictions. On the other 
haud, each juror should perform his duty conscientiously and honestly, iu-cord- 
ing to the law aud the évidence. And, although the verdict to which a juror 
agrées must, of course, be his own verdict, the resuit of his own convictions, 
and not a mère acquiescence in the conclusions of lus fellows, yet. in order 
to bring 12 minds to a unanimous rcsult, you nuist examine the questions 
subinitted to you with candor, and with a proper regard and déférence to the 
opinions of each other. You should considor that the case must at some time 
be decided, that you are selected in tlie same manner and from the same source 
from which any future jury must be, and there is no reason to supiiose that 
the case will ever be sul)mitted to 12 men more intelligent, more im])ariial, 
or more compétent to décide it, or tliat more or clearer évidence will be pro- 
duced on one side or the other. In tlie présent case the burden of proof is on 
the United States to establish its case beyond a reasonable doubt, and if, 
mion any count of the iudictment subniitted to you. you hâve a reasonable 
doubt, based unon the evi<1ence, of tlip guilt of the défendant, you ought to 
acquit him on that count. But, in conferring together, you ought to pay prop- 
er resiiect to each other's o])inions, with a disposition to be convineed by each 
other's arguments. And, ou the one hand, if mucli the larger number of your 
})anel art' for a conviction, a disseiiting jiiror should consider whother a 
dotilit in his own mind is a reasonable one which malccs no iiniu'ession upon 
the minds of so many men, equally honest, equally intelligent with bimself, 
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who lifive lieai'd tlie siime evidonco, wiih tlie Riinie attention, witU nn eriiial 
désire to ari'i\e at tlie tmtli, and under tlie sanction of the snnie oatli. And, 
on the otlier liund, if a niajority ar(! tor acquittai. tli(^ niinovity ouiîhî nevious- 
ly ask theinselves wlietlier tliey niay not reiisonal)jy. and onslit not to. doubt 
tlie correetiiess of a .judsiiiont wliicli is not conciirrcd in by iiiost of tliose witli 
\ylioni tliey ave associated, and dJKtrnst tlie wei^ïlit ov Kutlicienry of tbat évi- 
dence which fails to carry conviction to tlie niinds of tlieif fellows." 

On appeal the Suprême Court said : 

"It is a familiar jiractice to rccall a .lin-y aftor they hâve been in délibéra- 
tion for any lenatb of finie for tlie irarpose of ascertaiuins wbat difficulties 
tbey bave in tlie considération of tbe case, and of makin.sr proiier eltorts to 
assist tliem in tlie solution of those difliculties. It would be startliiia; to bave 
sncb action beld to be errer, and error sufficient to reverse a .judgineiit. Tlie 
finie at which sncli a recall sbail be made, if at ail, nuist be left to tbe sound 
discrétion of tlie trial court, and there is notbing in tbe record to show that 
the court, in tlie case at the bar, almsed this discrétion or failed to wait a 
reasouable finie for the considération of tbe case by the jiuw under tbe charge 
as already given." 

In the Allen Case it was said: 

"The seventeenth and eishteenth assiiiiiments were taken to instructions 
given to the .lur.v after the main char.s;e was delivered, and wbeii the .lury 
had returned to the court, apparently for furthcv instructions. Thèse instruc- 
tions were quite lengfhy and were, in substance, tbat in a larçe proportion of 
cases absolute certainty could not lie expi'cted ; that altbou};h the verdict 
mu.st be the verdi(-t of each individnal .iuror, and not a niere acciuiescence 
in the conclusion of bis fellows, yet they sbould examine tbe question sub- 
mltted with candor and with a projier re.caril and d(>ference to tbe opinions 
of each other ; that it was their duty to décide tbe case if they could con- 
sclentiously do so : that they sbould listen, with a disposition to be convinced, 
to each other's ars^vimeuts ; tbat, if niiich th<> larjier nuinber were for convic- 
tion, a dissenting .Iuror sbould consider wbether bis doubt was a reasonahle 
one whicii made no impression upon tlie miiids of so many mon, e(iuall.y hoiiest, 
equally intelligent with bimself. If. upon tlie otber baud, tbe ma,iority was 
for acquittai, the niinority ought to ask theinselves wbether tbey mi.glit not 
reasonably doubt the correctness of a .iudgiiienf which was not concurred 
in by the nia.iority. Thèse instructions were taken literally from a charge 
in a criniinal case which was approved of hy the Suiireme Court of Massachu- 
setts in Coninionwealth v. Tuey, 8 Cash. (Mass.) 1, r.iid by tbe Suprême Court 
of Connecticut in State v. Smith, 4!) C^onii, .'ÎKi, :î8<;." 

In the Burton Case the trial court asked the foreman how the 
jury were divided, not how many were for conviction and how many 
for acquittai, but the bare proportion of their division ; and the 
answer was "eleven to one." The court then chargcd them in the 
words of the Allen Case. Of the inquiry how the jury stood the 
Suprême Court said. 

"We must say in addition, tbat a practi<'e onght not to grow up of inquiriug 
of a jury, wlion brought iiito court because unable to agrée, how tbe .inry 
is divided: not meaning by suoli question, how many stand for convictioii 
or how many stand for acquittai, but meaning the proportion of the division, 
not which way tbe division may be. Sucli a practice is not to be coiiimendiO. 
because we caiinot sce how it may be material for the court to understaiid tlic 
proportion of division of opinion anioiig the jury. Ail that the judge said in 
regard to the propriety and duty of the jury to fairly and honestly endeavor 
to agrée could bave been said witliout asking for the fact as to the'proimrtiim 
of their division ; and we do not think that tbe proper administration of the 
law requires such knowledge or permits such a question on the part of the pre- 
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siding judge. Cases may easily be imagined where a praetice of tliis kind 
miglit lead to improper influences, and for tliis reason it onght not to obtain." 

In view of the foregoing rules we are of the opinion that error 
was committed in the case at bar in the inquiry of the foreman of 
the jury as to their division and in the succeeding charge. The 
charge itself was not sufficiently guarded. Its tendency was to 
bring the one juror to an agreement with the others even against 
the dictâtes of his own judgment. 

The judgment is reversed, and the cause remanded for a new trial. 



OMAHA AVATER CO. v. SCIIAMEL. 
(Circuit Court of Appeals, Eighth Circuit. August 27, 1906.) 

No. 2,0G8. 

1. Négligence— When Question of Fact foh .Tury. 

Tlie question whetlier it was an act of négligence for an employé of 
défendant to use lighted matclies in producing a light in tlie buseineut of 
a building near the bottom of an elevator sbaft, and in close proximity to 
a large amount of highly combustible material, was one of fact for the 
jury. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Négligence, §§ 277- 
353.] 

2. Same— Evidence— SuFFiciENCY—CiRCUMSTANTiAL Evidence. 

Wbere a flre started in combustible material in the basement of a 
building almost immediately after an employé of défendant admittedly 
lighted matches near such combustible material, a finding that the tire 
was caused by such matches may be sustained by circumstantial évidence 
tending to exclude any other cause. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dlg. Négligence, § 272.] 

a. SaME — CONTBIBUrOEY NEGLIGENCE — ClIOICE OF ALTERNATIVE InVOLVINO 
IllSK. 

Where one is placed by the négligent act of another in a position of 
such inmiinent péril tliat he is coni])eIled to clioose upon the instant be- 
tween two hazards, and he makes such a cboice as persons of ordinary 
prudence, placed in a like situation, would be likely to make, and injury 
results, the fact that if he had chosen the other hazard he would or 
might hâve escaped injury does not establish eontributory négligence, uor 
rclieve the other wliose négligent act caused the perilous situation from 
responsibillty for the injury. 

[l'^d. Note. — For cases in point, see vol. 37, Cent. Dig. Négligence, §§ 90, 
100.] 

4. Same. 

Plaintiff's intestate, with a number of other women, was in a roora on 
the third floor of a building, wlien it took fire in the basement through the 
alleged négligence of defendant's employé ; the fire passing swiftly up an 
elevator shaft and catching the walls of the hall, which vvere of inflam- 
mable material. There was a stairway in the hall but fiâmes came 
through the door leading from the room to the hall when opened. Some 
of the women ran through such fiâmes and escaped by means of the stairs, 
but were more or less severely burned. Others jumped or dropped from 
the Windows ; some without loss of llfe, and others being killed. Among 
the latter was plaintiff's intestate. Held, that she was not chargeable as 
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matter of law with contributory négligence In seeking such metLod of 
escape from the building. 

[Eâ. Note. — For cases in point, sce vol. 37, C'eut. Dig. Négligence, §§ 
00, 100.] 

5. Peatii — Action for AVronoful Death — Damages 1;esult[NG to Xext of 

KlN. 

In an action for wrongful deatli, under Couip. St. Ncb. 1901, § 2-"'>04. 
whieh autlioriy.es the recovery of pecuuiary daniaiçcs rosultinjr to tbe next 
of kiu, where there was son)o évidence tliat deccased oarncd nioney with 
wbich she aided lier u)arried daugbters, such evideni'c was properly sub- 
mitted to the .l'ury to be considered in the assessuient of damages. 

[lid. Note. — For cases in point, see vol. 15, Cent. Oig. Ocath, §§ 83, 112, 
113]. 

6. Adoption— .TunTciAi, Proceedings— Notice TInoer Neisraska Statute. 

In Computing t'.me, under tbe provision of Conip. St. Ncb. 1001, § (;322a, 
requiring that notice of hearitig ou a pétition for the adoiition of a 
child sliall be published "at least 10 days prior to said day of bearing," 
under the rule of décision in NebrasUa, the day of last imblication is to 
be excluded, and tbe day of tbe hearing included, so that notice of a bear- 
ing on tbe 18tb of tbe mouth was suliicient under tbe statute wbere 
it was published the roquired number of finies, and the last publication 
was on the 8th. 

7. Saiie. 

Comp. St. Neb. 1901, § 6322a, relating to proceedings for the adoption of 
cbildreu, authorizes the court to diriK't notice to be given to ail parties 
iuterested by publication, "provided further that in the event that tlie 
parents or either of them réside witbin the state and Personal service can 
be bad upon them, such service shall in ail su<-h ca.ses be bad upon such 
parent or parent.s." Tbe record in an adoption |n-oceediug sliowod that the 
pétition was granted and judgment entered on service by publication ; 
that the child was at the time two years old, and both the sworn pétition, 
and the written consent of tbe person in wbose exclusive custody and 
control the cbild had been sinee her birtb, c«utained statements tliat her 
parents were unlinown to the persons maicing such statements. Held, that 
such statements constituted évidence tending to show that the parents 
could not be personally served, sufflcieut to sustaiu the judgment when 
collaterally atta( ked. 

8. Same — Consent — Persons Authorized to Give. 

Comp. St. Neb. l'.XIl, § (iHlS, relating to tbe adoption of minor chlldren, 
spécifies tbosç wbo may consent to sucli ado])tiou, amoug them being "any 
person, coriKU-ation, or association that shall bave had the lawful custody or 
control of any niinor child for tbe period of six montbs last preceding for 
the support of wbicli neither parent shall without just cause or fault bave 
contriijuted anytbing whatever duriug said period." A written consent to 
an adoption stated snbstantially that the cliild was about two years old. 
and had been abandoned at birtb by its parents, which abandonment had 
continued siuce that time ; that the person giving such consent bad as- 
sumed and retained the care and control of tbe cbild, and had no knowl- 
edge as to wbo its parents were. Held, that such statements were sutii- 
cient to sustaiu a finding by the court, as agalnst a collatéral attack, that 
the consent was given by one authorized to give it uuder the statute. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Adoption, |§ 7-10.] 

9. Deatii— Action for Wrongful Deatii— Damages to Infant Child. 

In an action for wrongful death, based on Comp. St. Neb. 1901, §| 2.Ô03, 
2504, which authorizp the recovery of tbe pecuniary damages to the next 
of kln, wbere the évidence showed tliat do<;eased, wbo was a woman, had 
an adopted daugbter three years old, to wbom she had been a good mother, 
an instruction was proper wbich permitted the Jury to take Into considéra- 
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tion as an élément of damaces tlie loss to t\m cliikl of a mother's care, 
nnrture, traiiiins, and insii-uctkiii. 

[Ed. Note.— For cases in ixiiiit, see vol. 1,-), Cent. Dig. Death, §§ llô, 119..I 

30. Writ of EriRon— Amotint ok 1!i:c(j\ latv— ('o.\oi-usiveness of VnuufCT. 

lu tlie fedei-al apiiellate com'ls, wliere no error ot law appears upoii tlie 
record, a verdict is coiiclusii-e in respect to tlie auiount of daniag(>s. 

[Ed. Xote. — Eor cases in i)oiut, seo vol. 3, Cent. Dig. Appeal and Error, 
§§ S<Ji4r-3947.\ 

In Error to the Circuit Court of tlie United States for the District 
of Nebraska. 

R. S. Hall and J. H. McCulloch, for plaintifï in error. 
W. H. De France, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action by an ad- 
ministrator, on behalf of the next of kin, to recover from the Omaha 
Water Company damages for the death of his intestate, Mrs. Annie 
Schamel, alleged to hâve been caused by the négligence of that com- 
pany. The plaintifï obtained a verdict and jndgment which the der 
fendant seeks to hâve reversed because of errors said to hâve oc- 
curred upon the trial. 

Mrs.' Schamel and others were holding a committee meeting in a 
third-story room of a building in Omaha, called the "Patterson 
Block," when a fîre, originating in the basement, was quickly com- 
municated to the upper stories through an elevator shaft, and, in an 
effort to escape, she leaped or dropped from a window and was killed. 
The court's refusai to direct a verdict for the défendant makes it nec- 
essary to consider whether there was any évidence from which the 
jury could properly find that the fîre was caused by any of the négli- 
gent acts charged against the défendant, which included that of using 
matches as a means of producing an artificial light in the basement of 
the building near the bottom of the elevator shaft in circumstances 
v^'here ordinary care required the use of a lantern or other inclosed 
light. Upon this point the testimony of the plaintiff tended to show 
thèse facts : The défendant was engaged in supplying water to its 
patrons, including the occupants of the Patterson block. The water 
used by each patron was measured by a meter placed upon his prem- 
ises by the défendant, and one of its employés, B. A. Karr, was re- 
quired periodically to inspect thèse meters and to take note of the 
amount of vi'ater used. In the discharge of this duty Karr went to 
the Patterson Block, and proceeded to inspect two meters located 
in the basement. They wére close to the bottom of the elevator shaft 
and at and about them was much highly combustible material, includ- 
ing many light wooden frames and crates covered with cheesecloth. 
The character of this material was known and appreciated by Karr. 
The basement was not well lighted, and he used matches to produce 
a better light while he cleared away some of the material and in- 
spected the meters. He then left the building and in a very bricf time 
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the fire started in the frames and crates at the place where the 
matches were used. The testimony for the plaintiff also tended to ex- 
clude any other origin of the fire than this use of hghted matches. 
Karr was called as a witness for the défendant and admitted the 
présence of the combustible material and the use of matches, but 
stated that he used a lesser number than was otherwise indicated, and 
that he used them and disposed of the remnants in a manner calcu- 
lated to prevent any communication of fire from them. 

The questions presented by this évidence were properly left to 
the détermination of the jury. The use of lighted matches in the 
circumstances described, considering the disastrous conséquences 
which would almost certainly flow from igniting so much highly 
combustible material in such a place, if not an act which ail reason- 
able men in the exercise of an impartial judgment would pronounce 
négligent, was yet attended with such a degree of danger as to make 
it a question of fact for the jury, rather than of law for the court, 
whether the exercise of ordinary care forbade the use of matches and 
required the use of a lantern or other protected light, which would 
hâve been attended with no danger. The évidence indicating the 
almost immédiate occurrence of the fire at the place at which the 
matches were Hghted, and tending to exclude any other reasonable 
theory respecting its origin, also tended persuasively to show that 
an ember from a burning njatch must hâve fallen in the combus- 
tible material and hâve caused the fire, and was, therefore, in con- 
flict with the testimony of Karr. It was not essential that the con- 
nection between the use of the matches and the fire be traced by 
the testimony of an eyewitness ; it could equally be shown by proof 
that the surrounding facts and circtunstances were such that the fire 
must bave originated in that way. It is said that the case should 
hâve been taken from the jury because Mrs. Schamel leaped or 
dropped from a window and was killed when she could hâve de- 
scended a stairway in safety. There was évidence tending to show 
that when the members of the committee were apprised of the fire 
they were instantly confronted with the necessity of choosing be- 
tween two modes of escape — one by going into the hall and then 
down a stairway, and the other by leaping or dropping from a win- 
dow. Each was apparently attended with great péril, and was al- 
together uncertain of accomplishment. The hall, the walls of which 
were boards covered with cheesecloth and paper, was afire and a 
stream of burning gas was issuing from a pipe near the head of the 
stairway, a leaden joint in which had been melted by the fiâmes as- 
cenrling the elevator shaft. V.^hen the door from the committee 
room to the hall was opened the fiâmes at once entered the room. 
Some of its occupants made their way through the fiâmes in the hall 
to the stairway and escaped, but not without being severely burned. 
Others leaped or dropped from the windows; some without loss 
of life and others being killed. The imminence of the péril from 
which Mrs. Schamel attempted to escape is illustrated by the fact 
that her face, neck, hands, hair, and clothing were badly burned. 
The rule applicable to such a state of facts is this: Where one is 
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placed, by the négligent act of anotlier, in a position of such imminent 
péril that he is compelled to choose, upon the instant, between two 
hazards, and he makes such a choice as persons of ordinar}- pru- 
dence, placed in a like situation, would be likely to make, and in- 
jury results, the fact that if he had chosen the other liazard he 
would or might hâve escaped injury does not establish contributory 
négligence or relieve the other, whose négligent act caused the peril- 
ous situation, from responsibility for the injury. Lincoln Rapid 
Transit Co. v. Nichols, 37 Neb. 332, 336, 55 N. W. 872, 20 L. R/A. 
853 ; Stokes v. Saltonstall, 13 Pet. 181, 193, 10 L. Ed. 115 ; Wilson 
V. Northern Pacific R. R. Co., 20 Minn. 278, 3 N. W. 333. The évi- 
dence certainly did not warrant the court in saying, as matter of 
law, that persons of ordinary prudence would not bave been likely 
to do just as Mrs. Schamel did, if placed in a like situation. 

Complaint is made of the court's refusai to, instruct the jury that 
there was no évidence of any pecuniary injury to two married 
daughters. The ruling was right. While the évidence upon this 
point was somewhat meager, it sufficiently disclosed that the de- 
ceased had been in the habit of earning money and extending pe- 
cuniary assistance to thèse daughters to justify the submission to the 
jury of the question whether there was a reasonable expectation 
that a continuance of her life would be of pecuniary benefît to them. 
If there was, it was eut ofï by the death, and was an élément to be 
considered in the assessment of the damages. Comp. St. Neb. 
1901. § 2504 ; Johnson v. Missouri Pacific Ry. Ce, 18 Neb. 690, 700, 
26 N. W. 347. One of the next of kin whose pecuniary injury the 
jury was charged to consider was an adopted daughter, and it is 
said that this was error because the adoption was void. The entire 
record and files in the adoption proceeding were produced in évi- 
dence, and show that it was had in the county court of Douglas 
county, Neb., under a statute of that state. Comp. St. 1901, §§ 
6317-6322f. The objections urged against the adoption are (1) that 
notice of the hearing was not published for the requisite period; 

(2) that the required number of days did not intervene between the 
completion of the publication and the time fixed for the hearing; 

(3) that Personal notice was not given to the parents, or either of 
them, and facts dispensing therewith were not shown; and (4) that 
written consent to the adoption was not given by any one authorized 
to consent. The first three objections are grounded upon section 
6322a, which reads : 

"Upon the filin? of said pétition said court sliall fix a time for liearing the 
same. wliicli sliall be at least fourteen days subséquent to the filiug thereof. 
Said court may require notice of saicl hearing to be siven to ail parties Inter- 
csted by Personal service or bj' publication ; provided, tliat it shall not be neces- 
sary to give notice of said hearing to the said niiuor child to be adopted. uiiless 
said niinor ohild shall be over the âge of fourteen years. if notice shall be given 
by publication, said notice shall be published at least four consécutive weeks In 
sonie newspaper in gênerai circulation In said county. which publication shall 
be at least ten daj's prior to said day of hearing. Provided further, that in the 
event tliat the parents or either of them réside witliin the state, and persoual 
service <'an be had upon them, that such service shall in ail such cases, be had 
upon such parent or parents." 
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The pétition was filed March 14th, and the court thereupon en- 
tered an order fixing April 18th as the time for hearing the same, 
and directing that notice be given to ail parties in interest by pub- 
lication. The notice was published in four successive issues of a 
weekly newspaper, dated, respectively, March 18th, March 25th, 
April Ist, and April 8th. Tested by the rule of décision in Ne- 
braska, the notice was published "four consécutive weeks" and was 
complète on thé day of the last issue. Davis v. Huston, 15 Neb. 
28, 16 N. W. 820. The publication being complète April 8th, was 
this "at least ten daj^s prior to" April 18th, the day fixed for the 
hearing? The answer is given in White v. German Insurance Co., 
15 Neb. 660, 20 N. W. 30, where, in construing a gênerai statute 
(Comp. St. 1901, § 6416) relating to the computation of time, and 
in applying it to a statute requiring service to be had "at least three 
days before the time of appearance" (Corle Civ. Proc. § 911) it was 
held that service upon June 26th, when the time of appearance was 
June 29th was good ; the gênerai statute having the effect of exclud- 
ing the dav of service and including the dav of a]3pearance. See, 
also, McGinn v. State, 46 Neb. 427, 440, 65 N. W. 46, 30 L. R. A. 
450, 50 Am. St. Rep. 617. This ruling, when applied to the case be- 
fore us, requires that the day on which the publication was com- 
pleted be excluded in the computation, and the day iixed for the 
hearing included, and when this is donc the publication is seen to 
hâve been 10 days prior to the day of hearing. The statute, al- 
though at first clothing the court with a discrétion to say whether 
the notice of the hearing shall be by personal service or by publi- 
cation, qualifies or restrains this b\^ the provision, "in the event that 
the parents or either of them réside within the state, and personal 
service can be had upon them, such service shall in ail cases be had 
upon such parent or parents." The record in the adoption proceed- 
ing does not disclose that either parent resided within the state, 
or that Personal service could hâve been had upon either, but it 
does disclose that the minor was then but two years old; that Mrs. 
Schamel and her husband, in their pétition for adoption, which was 
sworn to by both, stated that the names, résidence, and identity of 
the parents were unknown to them ; and that Frances P. Clark, 
whose written consent to the adoption accompanied the pétition, de- 
clared therein that she had had exclusive, actual, and lawful custody 
and control of the minor from the time of its birth, and that its 
parents were unknown to her. The judgment recites that witnesses 
were examined at the hearing and finds that notice by publication 
was "duly given," and that "the statements set forth in said con- 
sent and pétition are true," The claim now made is, not that thèse 
statements were any of them untrue, or that either parent resided in 
the state or could bave been personally served, but only that the 
statements had no légal tendency to prove that the parents could not 
be personally served, and therefore did not authorize the court to 
render judgment upon notice by publication alone. We think the 
contention is not well founded. Apart from the considération that 
the évidence presented upon the hearing was not preserved or re- 
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quired to be preserveci, and apart from any presumptions wliich pos- 
sibly might be iiululged in respect of that évidence, we are of opin- 
ion that the statements in the pétition and in the written consent 
tended to prove tliat personal service could not be had. It hardly 
needs statcment that personal service upon a child's parents, as snch, 
it not possible when its parentage is nnknown, and yet such was 
the situation which thèse statements tended to disclose. They were 
that neither the one in whose exclusive, actual and lawful custody 
and control the child had been from the time of her birth, nor those 
who were seeking to adopt her, knew who were her parents; and, of 
course, the child, being only two years old, did not know. While 
it may be doubted whether more persuasive évidence of unknown 
parentage, and, therefore, of inability to make personal service, 
could hâve been presented, it is sufficient for us to hold, as we do,, 
that there was some évidence of that character, because that is suf- 
ficient when the question is raised upon a collatéral attack. 

The remaining objection to the adoption is that Frances P. Clark, 
who gave written consent thereto, was not shown to possess au- 
thority under the statute to give consent. The statute makes writ- 
ten consent executed in a prescribed manner by a person authorized 
to consent a prerequisite to the judgment of adoption and vidth 
much particularity spécifies those who may consent (sections 6318, 
6322), among them being: 

"Any person, corporation or association tliat sliall liave had tlie lawful cus- 
tody or control of any miiior child for the period of six months last preeeding, 
for the sur)port of whicli neither parent shall without just cause or tault hâve 
contributed anything whatever dui'ing said period." 

The consent of Frances P. Clark stated, inter alia: 

"That said Ijeone Louise Schamol is a niinor of the âge of about 2 years, 
Iiaving been born on Mareh 15, ISOG, at Omaha. Neb. That your petitioner, ever 
sinee tho birth of said niinor. lias had the exclusive and actual and lawful cus- 
tody and control of said minor, and, durins; ail of said period of tinie neither 
of the parents of said minor has contributed anything whatever to its sup])ort, 
and that the failure to so contvibute lias been without just cause on tlieir part. 
That the parents of said minor are unknown to ,your ijetitioner." 

The court found that thèse statements were true, and that consent 
to the adoption was "executed as required by the statute," which 
nieans, not merely that the consent was executed in the manner 
speciiîcd in the statute, but, also, that it was executed by one au- 
thorized to give consent. But, notwithstanding this, it is said that 
the statements of Frances P. Clark were necessarily inconsistent 
and nugatory, because, if the parents were unknown, her custody 
could not hâve been lawful, and she could not hâve known wheth- 
er the failure to contribute to the child's support was with or without 
just cause or fault. The contention cannot be sustaincd. If it 
were, it would preclude the adoption of a child abandoned at its birth, 
and whose parentage was not disclosed. The statute, which is very 
comprehensive, shows in varions ways that it was intended to pro- 
vide for the adoption of "any minor child," and the provision last 
quoted, wdien contrasted with other portions of section 6318, shows 
that it was intended to provide for, among others, the very case de- 
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scribed in the statements of Frances P. Clark, the purport of which 
was that the child was abandoned at its birth and that tlie aban- 
donment had continued to the time of adoption. If in thèse cir- 
Gumstances she assumed and retained custody of it, giving it a home, 
care and protection, her custody was lawful, though not sustained 
by a grant from the parents, and their abandonment and continued 
neglect were most unnatural and impossible of justification. The 
statements were, therefore, not necessarily inconsistent or nugatory, 
but were plainly sufficient to sustain, as against a collatéral attack, 
the court's findîng that the written consent was executed by one 
authorized under the statute to give consent. 

Referring to the fact that the adopted daughter was but three 
years old at the time of Mrs. Schamel's death, and to the évidence 
tending to show that the latter had been a good mother, and had 
expended part of her earnings, before mentioned, in supporting the 
child, the court told the jury that vmder the statute (Comp. St. Neb. 
1901, §§ 2503, 2304), the loss of a mother's care, nurture, training, and 
instruction was an élément to be considered in determining the pe- 
cuniary injury to a child of tender years as one of the next of kin. 
Complaint is made of this, but as the instruction was applicable to 
the case made by the évidence, and as it gave effect to the décisions 
of the Suprême Court of the state so far as it bas spoken upon the 
subject (Missouri Pacific Rv. Co. v. Baier, 37 Neb. 235, 246-251, 55 
N. W. 913 : Chicago, Rock Tsland & Pacific Ry. Co. v. Zernecke, 59 
Neb. 689, 697, 82 N. W. 26, 55 L. R. A. 610), as well as to what we 
deem to be the better rule (Tilley v. Hudson River R. R. Co., 24 N. 
Y. 471, 475 ; Id., 29 N. Y. 252, 285-287, 86 Am. Dec. 297), the com- 
plaint cannot be sustained. The damages are claimed to be exces- 
sive, but this is a subject which is not open to considération in the 
fédéral appellate courts. Southern Pacific Co. v. Maloney, 69 C. C. 
A. 83, 136 Fed. 171; Illinois Central R. R. Co. v. Davies (C. C. A.) 
146 Fed. 247. 

Other contentions are presented by the assignments of error, and 
bave been discussed by counsel, but, upon careful considération, 
thev hâve been fonnd to be untenable. 

The judgment is afïirmed. 



SIIUTE et al v. TATTERPON pt al. 

■(Circuit Court of Appeals, ElsiitVi Circuit. June 23, 190G.)" 

No. 2,275. 

1. Bankeuptcy— Death ov Bankrupt — Proceedixos — Abate^tent. 

Bankrupt Act Juiy 1, 180S, c. 54Î, section 1, suiid. 4, .•^0 Stnt. 5-14 [TJ. S. 
Comp. St. 1901, p. 341 SI deflnes a banlirupt as a person against whom an in- 
voluntary pétition lias been flled, and subdivision 10 (30 Stat. 544 
[TJ. S. Comp. St. 1001, p. 3419] ) deflnes the terms "date of banla-uptcy." 
"time of banivruptcy," or "commencement of proceedings," or "bank- 
ruptcy," with référence to time, to n)ean the date when the pétition Is 
filed. Section 8 (30 Stat. 540 [U.S. Comp. St. 1901, p. 342;"]) déclares that 
tlie death of a bankrupt shall not abate the proceedings. Eeld, that the 
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deatli of a bankrupt after the iiliug of an involuiitary pétition against hlm, 
thougli prior to service, cloes not abate the proeeedings. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Banicruptcy, 
§ 134.] 

2. Courts — Fédéral Courts — Procédure — Parties — Death of Défend- 

ant EXECUTOR OR AdMINISTRATOR JOINDEB STATUTES. 

Kev. St. § 955 [U. S. Oomp. St. 1901, p. C97], providing for bringing 
In by scire facias tlie executor or administrator of the défendant in any 
court of tlie United States who dies before final judgment, is eonfined 
to Personal actions. 

3. Bankruptcy — Death of Bankrupt— -Heibs AifD Personal Représenta- 

tives — Joinder. 

Where an alleged involuntary banlirupt died after the flling of the pé- 
tition, but before service of process, bis heirs a]id Personal représen- 
tatives should be brought in and made parties to the proceeding before 
adjudication. 

4. Same — Subpœnas. 

Where heirs of an alleged bankrupt were sought to be made parties 
to the bankruptcy proceeding a récital in the subpœnas issued to them 
that the purpose of the proeeedings vv'as that they be adjudged bank- 
rupt is erroneous. 

5. Same — Time for Appearance. 

Where subpa-nas were served on the heirs of an alleged involuntary 
bankrupt in Oregon, it was improper to require their appearance in 
lowa witbin four days. 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 

Saui & Helmer and Mayne & Hazelton, for appellants. 
Lee & Robb, for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. An invohmtary pétition in bankruptcy was 
filed against J. G. Caton of Dedham, lowa, and a subpœna was issued 
and placed in the hands of the marshal for service. Afterwards, but 
before the subpœna was served, Caton died. At the instance of the 
petitioning creditors the court of bankruptcy ordered that service be 
made upon his heirs, a widow and two sons, ail adults, and that the 
proeeedings continue. Upon service so made an adjudication was 
had and two objecting creditors who became parties to the proeeed- 
ings before the adjudication hâve appealed. 

Two questions arise: (1) Did the death of the bankrupt before 
the service of the subpœna work a complète abatement of the cause 
so that the court could proceed no further? (2) If it did not, was 
service upon the heirs alone sufficient, and was it made as required 
by law? 

The pertinent provisions of the bankruptcy act of July 1, 1898, are 
as follows : The term "bankrupt" includes a person against whom an 
involuntary pétition has been filed (section 1, subd. 4, c. 541, 30 Stat. 
544 [U. S. Comp. St. 1901, p .'3418]) ; the terms "date of bankruptcy" 
or "time of bankruptcy" or "commencement of proeeedings" or "bank- 
ruptcy," with référence to time, shall mean the date when the pétition 
was filed (section 1, subd. 10, 30 Stat. 514 [U. S. Comp. St. 1901, p. 
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3419]) ; "the death or insanity of a bankrupt shall not abate the pro- 
ceedings but the same shall be conducted and concluded in the same 
manner so far as possible as though he had not died or become insane 
provided that in case of death the widow and children shall be en- 
titled to ail rights of dower and allowance fàxed by the laws of the 
State of the bankrupt's résidence" (section 8, c. 541, 30 Stat. 549 [U. 
S. Comp. St. 1901, p. 3435]). Thèse provisions plainly indicate that 
proceedings in bankruptcy are deemed to be commenced when the 
pétition is filed, and that they do not abate with the death of the bank- 
rupt. By the act of 1898 Congress went further than the English act 
of 1883, section 8 of which provides that "if a debtor by or against 
whom a bankruptcy pétition has been presented dies, the proceedings 
in the matter shall, unless the court otherwise orders, be continued as 
if he were alive." See In re Walker, 3 Morrell, Bankr. Cas. 69, and 
In re Easy, 4 Morrell, Bankr. Cas. 281. It is the exclusive province 
of Congress to say when such a proceeding shall be deemed to be 
commenced and pending in a court of bankruptcy, and what elïect 
thereon the subséquent death of the bankrupt shall bave, and it does 
not appear that its purpose was left in doubt. When the proceedings 
are once commenced the further continuance thereof after the death 
of the bankrupt is mandatory; it is not left to the discrétion of the 
court. See In re Hicks (D. C.) 107 Fed. 910; Scheuer v. Smith, etc., 
Co., 50 C. C. A. 312, 112 Fed. 406. It is not denied that the pro- 
vision of the bankruptcy act in respect of the death of the bankrupt 
prevents the abatement of a proceeding which has once been com- 
menced and is pending, but it is said that it does not apply in a case 
in which, although the pétition has been fîled, process has not been 
served upon the bankrupt. But hère again we are met with the ex- 
press provision of the act that when the pétition is filed that is the 
commencement of the proceedings ; and when proceedings hâve been 
commenced they must be said to be pending. In actions that do not 
abate by the death of the défendant, and the one before us is of that 
character, it is not always necessary to their continuance that service 
of process shall bave been previously made upon the défendant. 

In re Connoway, as Receiver, 178 U. S. 431, 20 Sup. Ct. 951, 44 
L. Ed. 1134. In this case the petitioner, a receiver of a national bank, 
had commenced an action to recover from a stockholder an assessment 
made by the Comptroller of the Currency. The défendant stockholder 
died testate before service was made upon him. His exécuter was 
summoned into the suit by writ of scire facias. Upon the objection 
of the executor the Circuit Court decided that no service of process 
having been made on the deceased it had acquired no jurisdiction over 
him and therefore it could acquire none over his executor in that 
action. The receiver applied to the Suprême Court for a writ of 
mandamus commanding the judges of the Circuit Court to take juris- 
diction and to proceed against the executor, and it was held that not- 
withstanding lack of service the cause was pending in the Circuit 
Court at the death of the défendant, and that it was proper to bring 
in his représentatives so that it might continue. 



B12 147 FEDERAL EEPOETEK. 

In Raiiroad v. Joy, 173 U. S. 23G, 229, 19 Sup. Ct. 387, 43 L. Ed. 
677, it vvas said: 

"Wliether a pending action may be revived upon the death of either 
party aud proceed to judgiuent dépends priuiarily upon tlio laws of tlie 
.lurisdiction in wliicli tlie action was coiiuneneed. If an action be brouslit in 
a fédéral conrt, aud is based niion soiiie act of Coui^ress or arisen inider 
sonie rule of t,'eneral law recognized in tlie courts of the Union, tlie ques- 
tion of revivor will dépend upon tlie statute of tbe United States rehiting 
to tiiat subjeet." 

For the same reason the question whether at the time of the death 
of a party an action may be said to be pending against him in a court 
of the United States must be determined by the same test. As we 
hâve observed, the bankruptcy act expressly déclares that when the 
pétition is filed the proceedings are commenced. The proceedings are 
then pending in the court. In re Lewis (D. C.) 91 Fed. 632; In re 
Appel (D. C.) 103 Fed. 931; In re Stein, 45 C. C. A. 29, 105 Fed. 
749. The court below was therefore right in ordering their contin- 
uance. 

As to the service upon the heirs alone. It is necessary that upon 
the death of the bankrupt before adjudication there should be brougiit 
into the proceedings, by personal or substituted service as conditions 
require, those who in law represent his estate. A bankruptcy proceed- 
ing is not a mère personal action against the bankrupt for the collec- 
tion of debts. Its purpose is to impound ail of his nonexempt prop- 
erty, to distribute it equitably among his creditors and to release him 
from further liability. It opérâtes both in personam and in rem and 
affects both the personalty and realty. If the bankruptcy proceed- 
ings now under review had not supervened the personal représenta- 
tives of Caton would hâve succeeded to his personal estate and his 
heirs to his realty (at least conditionally, Laverty v. Woodward, 16 
lowa, 1, 5), and they should therefore hâve been made parties and 
jurisdiction of them obtained by proper process. Section 955 of the 
Revised Statutes [U. S. Rev. St. 1901, p. ()97] which provides for 
bringing in by scire facias the exécuter or administrator of a défend- 
ant in any court of the United States who dies before final judgment. 
is confined to personal actions. (Macker's Heirs v. Thomas, 7 Wheat. 
530, 5 L. Ed. 515.) It was applied by the Suprême Court in the case 
In re Connoway, supra, in which a défendant died before service of 
process. So far as bankruptcy proceedings may be considered as in 
equity and as involving real property, Equity Rules 56 and 57 author- 
ize the bringing in of parties who should be présent during their 
contimiance (see Currell v. Villars (C. C.) 73 Fed. 330), but the 
metliods there provided are not well adapted to the quick moving 
machinery which the act of Congress has authorized courts of bank- 
ruptcy to employ. General Order 37 promulgated by the Suprême 
Court applies hère. It provides for the use of the equity rules and 
the practice and procédure in cases at law, as nearly as may be, and 
authorizes the modification thereof and a change in the time allowed 
for return of process, for appearance and pleadings, etc. 
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We are of the opinion tliat the heirs and personal représentatives 
of the decea-cd bankrupt shoiild be brought in before adjudication, 
and that in doing so tlie court of bankruptcy may after the appro- 
priate orders franie its process, personal or substituted, in analogy to 
the rules prcscribed by the bankruptcy act for process to a bankrujjt. 
The sul)pœnas to the heirs a])pearing in tlie record erroneonsly in- 
dicate that the pur])ose of the nroceedings, is tliat they be adjudged 
to be bankrnpt. Again, service was made upon two of them in 
Oregon but four days before tlieir appearance was required in lowa. 

The order of adjudication is tlierefore vacated, and the cause is re- 
manded for further proceedings in conformity with tliis opinion. 



TRAFTON V. UNITEP STATES. 

(Circuit Court of Appeals, First Circuit. August l!j, lOnG.) 

No. GOO. 

1. CrIMTNAI, LaW— MoïION for XeW ÏRIAL— PraCTICE of FEDKP.AL Cof-RTS. 

Independently of some statutory provision, the practice oî tbo fcderal 
courts witii referoiice to gvantiug uew trials in criniinal cases follows 
the common law, and the court has no .iurisdiction over su<-h a motion 
made after tUe term expires at which sentence was pronounced. Whother 
a State statute regulating such proceedings passed since the original 
fédéral judiciary act is cognizablo by a fed<!ral court, quscrc. 

[Ed. Noto. — For cases in point, see vol. 15, Cent. Dig. Criminal Law, 
§ 2352 ; vol. 13, Cent. Dig. Courts, § 933.] 

2. Same— Weit or Errok— Affirmance— Leave to Move for New Trial. 

In the case at bar the petitioner asks leave to proeecnl further in the 
District Court after the terni at which sentence was pronounced, and 
relies on a local statute of Massachusetts; so that. notwithstanding the 
gênerai rule, the Court of Appeals deeins it suitahle in tins parti<-ular 
instance to grant the pétition and to remit ail questions either as to the 
jurisdiction or the ni<>rits to be flrst investigated by the District Cîourt, 
witliout uuy implication from the Court of Appeals pro or con with 
référence to either the jurisdiction or the merits. 

_In Error to the District Court of the United States for the Dis- 
trict of Massachusetts. 

On pétition of John W. Trafton foi' leave to fîle a motion for a new 
trial in the District Court. 

See 145 Fed. 81. 

Everett W. Burdett and Toseph IL Knight. for plaintiff in error. 
William H. Garland, Asst. U. S. Attv., and John H. Casey, Sp. 
Asst. U. S. Atty. 

Before COLT and PUTNAM, Circuit Judges, and ADDRICII, 
District Judge. 

PUTNAM, Circuit Judge. The particular matter before us grows 
eut of a criminal conviction of John W. Trafton in the District Court 
for the District of Massachusetts, followcd by sentence and this writ of 
error. On the 2'/th of April last, we entered a judgment affirming the 
conviction in the District Court, and subsequentiy, on the 2oth of June, 
147 F.— 33 
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Trafton petitioned us for leave to file in that court a motion for a 
new trial. In his pétition he sets out to a very considérable extent the 
reasons in support of the motion which he proposes to submit to the 
District Court. 

We hâve so often and so lately stated the practice on pétitions of 
this character that we need only observe that, except for a single 
point, we should grant this application without hésitation, letting it 
appear, however, that we remit to the District Court without préj- 
udice the investigation of the merits of the petitioner's propositions. 
We hâve hesitated, however, to grant the pétition in this particular 
case because it cornes after judgment in the District Court, and after 
the term expired at which the sentence was given. Independently 
of some statutory provision, it is thoroughlv settled that the practice 
of the fédéral courts with référence to granting new trials in criminal 
cases foUows the common law, so that the court bas no jurisdiction 
over such a motion after the term expires at which the sentence was 
pronounced. Chitty's Criminal Law (*651) ; Indianapolis Railroad 
Companv v. Horst, 93 U. S. 291, 301, 23 L. Ed. 898; Newcomb v. 
Wood, 97 U. S. 581, 584, 24 L. Ed. 1085 ; Belknap v. United States, 
150 U. S. 588, 590, 14 Sup. Ct. 183, 37 L. Ed. 1191 ; Kingman v. 
Western Manufacturing Companv, 170 U. S. 675, 678, 18 Sup. Ct. 
786, 42 L. Ed. 1192 ; Capital Traction Companv v. Hof, 174 U. S. 
1, 9, 19 Sup. Ct. 580, 43 L. Ed. 873. 

According to the course of the common law, the only relief which 
the petitioner could obtain on the facts set out in his pétition and 
the accompanying papers would be through an application for a 
pardon. The petitioner, however, apparently relies on a local statute 
of Massachusetts, bv virtue of which a motion for a new trial in a 
criminal case is justifiable if made within a year after sentence, whether 
before or after the term bas expired. Revised Laws of Massachusetts 
of 1902, c. 219, § 33. We doubt whether any state statute regulating 
criminal proceedings passed since the original judiciary act is cog- 
nizable by the fédéral courts. United States v. Reid, 12 How. 361, 
363, 13 L. Ed. 1023 ; Tennessee v. Davis. 100 U. S. 257, 298. 25 L. 
Ed. 648 : Camden Railwav Company v. Stetson, 177 U. S. 172, 175, 
20 Sup. Ct. 617, 44 L. Ed. 721. However, on the record before us, 
we do not feel ourselves required to investigate with the view of reach- 
ing a final conclusion any questions raised by the pétition we are con- 
sidering, and it is more convenient, and we deem it suitable, to leave 
ail the topics involved, whether of jurisdiction or the merits, to be first 
inves+igated by the District Court, without any implication pro or con, 
either from our order or this opinion, which should be held as limit- 
ing that investigation. 

Ordered : The pétition of John W. Trafton for leave to proceed 
on a motion for a new trial in the District Court, filed on June 25, 
1906. is granted ; but this order is without any implication as to any 
question of jurisdiction or merits. 
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WOOSTER et al. v. CRANE & CO. 

(Circuit Court of Appeals, Eiglith Circuit. July 16, lOOG.) 

No. 2,011. 

1. Courts— FEDERAL CorETS— Jubisdiction— Suit Aeising Undeb Copyright 

Laws. 

A suit, the primary and controlling purpose of whioh is to enforce 
a riglit secured by tlie copyright laws wliieli is being infringod by the 
défendants, is a suit uuder those laws, and within the jurisdiction of 
the fédéral Circuit Courts, altliouîih it incidentally draws in question 
the validity, interprétation, and effect of a contract through which the 
complainant dérives title. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 83?..] 

2. Copyright — Suit by Equitable Owner for Ikfkingement. 

The owner of the équitable title to a copyright may in equity in his 
own name sue for infringement, where tlie holder of the légal title is 
one of the infringers and oceupies a position hostile to him. 

3. Same — Lâches. 

Failure to institute suit for infringement until the défendants hâve 
been proceeding openly therewith for about a yoar does not constitute 
lâches, barring a right to relief in equity, whon during that time the 
complainant wns actively engaged in tlie défense of a suit to cancel his 
title prosecuted by one of the défendants. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, 
§70.] 

(Syllabus by the Court.) 

Appea[ from the Circuit Court of the United States for the District 
of Kansas. 

Charles C. Linthicum (T. F. Garver, on the brief), for appellants. 
A. B. Quinton (E. S. Quinton, on the brief), for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This is an appeal from an 
order granting a preliminary injunction restraining the infringement 
of copyrights in certain elementary arithmetics. The case made by 
the bill, and which the proofs submitted on the motion for the in- 
junction tended to sustain, is this : The défendant, Lizzie E. Woos- 
ter, is the author of the books and has the légal title to the copyrights. 
The équitable title. however, is in the complainant. Crâne & Co., by 
virtue of a written contract with Wooster whereby, before the copy- 
rights were completed, she transferred to that company the exclusive 
right to print, publish, and vend the books during the fuU terms of 
the copyrights and of any renewals of them, and agreed to défend the 
copyrights in case of adverse claims or infringements. After the com- 
pletion of the copyrights Wooster, without the consent of the com- 
plainant, prepared otlier elementary arithmetics, which were largely 
copied from the copyrighted books, and caused them to be printed 
and put on the markct. The défendants Alford and Shirer are book- 
sellers and are engaged in selling the infringing books without the 



616 147 FEDEEAL REPORTER. 

consent of the complainant, and with notice of its rights. The prayer 
of the bill is for an injunction against further infringement of the 
copyrights and for such other rehef as may be agreeable to equity. 

Of the contentions made by the appellants, those which we deem 
it appropriate to notice at this time are: (1) That the suit is one 
arising out of the contract and not under the copyright laws; (2) that 
the complainant, not having the légal title to the copyrights, cannot 
maintain the suit in its own name, or at least not against others than 
Wooster; (3) that the complainant has been guilty of lâches, barring 
its right to relief in equity. 

1. A suit, the primary and controlling purpose of which is to en- 
force a right secured by the copyright laws which is being infringed 
by the défendants, is a suit under those laws, and within the juris- 
diction of the fédéral Circuit Courts, although it incidentally draws 
in question the validity, interprétation, and eitect of a contract through 
which the complainant dérives title. Littlefield v. Perry, 21 Wall. 
205, 222, 22 t- Ed. .577; Excelsior Wooden Pipe Co. v. Pacific Bridge 
Co., 185 U. S. 28S, 2D0~29o; 22 Sup. Ct. (ÎSl, 46 L. Ed. 910; Atherton 
Mach. Co. V. Atwood-Morrison Co., 43 C. C. A. 72, 102 Fed. 949; 
Victor Talking ]\1achine Co. v. The Fair, 61 C. C. A. 58, 123 Fed. 
■424. This is such a suit. The bill. like ordinary bills for infringe- 
ment, sets forth the facts showing the validity of the copyrights, the 
title of the complainant, and the inîringement by the défendants, and 
then prays for an injunction against a continuance of the infringe- 
ment. The contract is set forth for the purpose of showing the com- 
plainant's title, and not as the basis or foundation of the suit. 

2. It is the gênerai rule that a mère licensee cannot in its own 
name sue strangers who infringe Birdsell v. Shaliol, 112 U. S. 485, 
5 Sup. Ct. 244. 28 L,. Ed. 768. Hère, however, the complainant is not 
a mère licensee, but has the full équitable title, and Wooster, who has 
the légal title, is one of the infringers and occupies a position alto- 
gether hostile to the complainant. Its right in this situation to sue in 
equity in its own name is plain in principle and well established by 
authority. Littlefield v. Perry, 21 Wall. 205, 223; 22 L. Ed. 577'; 
Waterman v. Mackenzie, 138 U. vS. 252, 255, 11 Sup. Ct. 334, 34 L. 
Ed. 923; Excelsior Wooden Pipe Co. v. Pacific Bridge Co., 185 U. 
S. 282, 22 Sup. Ct. 681, 46 L. Ed. 910; Root v. Railwav Co., 105 U. 
S. 189, 216 ; 26 L. Ed. 975 ; IJttle v. Gould, 15 Fed. Cas. 604, 610, 
No. 8,395; Id., 15 Fed. Cas. 612, 614, No. 8,395; Ruggles v. Eddy, 20 
Fed. Cas. 1317, No. 12,177. 

3. The lâches sought to be imputed to the complainant consists 
in its failure to institute the suit until the défendants had been pro- 
ceeding openly with their infringement for about a year. The delay, 
however, is satisfactorily explained. The complainant was actively 
engaged in the défense of a suit prosecuted by Wooster in one of the 
courts of the state of Kansas to obtain a cancellation of the contract 
which made it the équitable owner of the copyrights. It obtained a 
judgment in its favor in that suit, and shortly thereafter commenced 
tlie présent one, and at once applied for a teraporary injunction. The 
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circumstances, therefore, réfute rather than suggest an acquiesence 
in the infringcment or an abandonment of the copyrights. 

Other matters are discussed in the briefs, but careful considéra- 
tion of them does net persuade us that the court acted improvidently 
in granting tlie injunction. 

Afïïrmed. 



HORRESITOE JIIXTNG CO. v. MINERS' ORB SAMPI.ING CO. 

(Circuit Court of xippeals, Eighth Circuit. July 19, 1906.) 

No. 2,092. 

1. Attorney and Client — Whex ArTHORiTY Not Pkesumed rEOM its As- 

SUMPTION. 

The assumption by an attorney at law, even if generally retained, 
of autliority to act for bis principal outside of the due and orderly 
prosecution, défense, or couduet of liti,i;ation or proceedings in courts 
does not croate any presumption of actual autliority so to act. but, as 
in the case of other agents, his acts must be sliown to be within the 
scope of his authority, else they will not bind his principal. 

[Ed. Note. — For cases in point, see vol. 5, Cent. Dig. Attorney and 
Client, §95.] 

2. Evidence — Attorney and Client — Admissions by Attorney — Evidence 

Against I'eincipal. 

ïhe statements and admissions of an attorney at law in respect of 
his principal's business are inadmissible against his principal unless 
it is specially shown that they were authorized or that ihey were made 
lu the due aud orderly conduct of a case for the distinct purpose of 
dlspensing with formai proof of the facts to which they relate. 

|Ed. Note. — For cases in point, see vol. 20. Cent. Dig. Evidence, §§ 9-15- 
949.] 

3. Corporations— CoNTR ACT — Execl-tion — Evidence. 

In the trial of an issue as to whether a stated conti'act was made 
with A. Compan.v or with B. Company, the persons who negotiated 
the contract on behalf of one or tlio other of them being olïicers or 
agents of botli, évidence that A. Company was a large stockholder of 
B. Compan.v is inadmissible. 
(Syllabus by the Court.) 

In Errer to the Circuit Court of the United States for the District 
of Colorado. 

Richard McKnight (W. C. Kingsley, on the brief), for plaintiff 
in error. 

E. W. Hurlbut (H. A. Hicks, on the brief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This writ or error challenges 
a judgment obtained by the Miners' Ore Sampling Company against 
the Horseshoe Mining Company in an action to recover a balance 
alleged to be due for ores and metals sold and delivered under a 
verbal contract. The trial was to a jury. One of the questions aris- 
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ing under the pleadings, and in respect of whicli the évidence was 
particularly conflicting, was wlietlier the Sanipling Company's con- 
tract was with the Horseshoe Company or with the National Smehing 
Company. The question seenis largely to hâve arisen ont of the fact 
tliat some of the persons who participatcd in negotiating the con- 
tract, as aiso in its partial exécution, were ofFicers or agents of both 
the Horseshoe Company and the National Company. Over the objec- 
tion of the défendant the plaintiff was permitted to read in évidence 
two letters containing statements and admissions which, if made or 
authorized by the défendant, might well be regarded as a récog- 
nition of the plaintiff's claim. The letters were written bcfore the 
commencement of the action by one whose only relation to the de- 
fendant was, that he was its résident attorney at Deadwood, S. D,, 
m the vicinity of which its business was principally transacted. Com- 
plaint is made of the admission of thèse letters, and we think it was 
erroneous. The assumption by an attorney at law, even if generally 
retained, of authority to act for his principal outside of the due and 
orderly prosecution, défense, or conduct of litigation or proceedings 
in courts does not create any presumption of actual authority so to 
act, but, as in the case of other agents, his acts must be shown to be 
within the scope of his authority, else they will not bind his principal. 
Stone V. Bank of Commerce, 174 U. S. 412, 421, 19 Sup. Ct. 747, 43 
L,. Ed. 1028. And particularly are his déclarations, statements, and 
admissions in respect of his principal's business inadmissible against 
his principal unless it is specially shown that they were authorized 
or that they were made in the due and orderly conduct of a case for 
the distinct purpose of dispensing with formai proof of the facts to 
which they relate. 1 Greenleaf, Ev. (14th Ed.) § 1S6; 2 Wharton, Ev. 
(3d Ed.) § 1184; 2 Wigmore. Ev. § 10G3 ; Weeks on Attorneys (2d 
Ed..) §223; Saundcrs v. McCarthy, 8 Allen (Mass.) 42; Durnford 
V. Clark's Estate, 3 La. 199 ; Treadway v. S. C. & St. P. R. R. Co., 
40 lowa, 526 ; McGarry v. McGarry, 9 Pa. Super. Ct. 71 ; Wagstaff 
V. Wilson, 4 Barn. & Adol. 339. See, also, Miller v. United States, 
66 C. C. A. 399, 133 Fed. 337. As the letters were not written by an 
attorney defending the action with the purpose of dispensing with 
proof otherwisereqiiired of the plaintiiï, and as there was no évidence 
that the attorney who wrote them was authorized to make the state- 
ments and admissions which they contain, it follows that the letters 
were inadmissible. The case is essentiallv différent from that of 
Brown v. Arnold, 67 C. C. A. 125, 131 Fed.' 723, relied upon by coun- 
sel, wherein we held that: 

"The retailler of an attorney at law to conduct an action confevs upon Iiim 
authority to stipulate with opposing rounsel after the reiulition of a .ludg- 
ment in favor of iils client and after tlie clos^e oE tiie terni of court at whicli 
it is rendered, but within tlie time for procnrlng a writ of error, that the 
case shall abide the final décision of anotlior action which involves the 
same question and is eonduoted by the samo attorneys." 

Evidence was also adinitted over the defendant's objection to the 
effect that it was a large stockholder in the National Smclting- Com- 
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pany. We think this was error. Whether the plaintiff's contract 
was with the défendant or with the other company must be deter- 
mined by ascertaining for which of thèse companies the persons who 
negotiated the contract with the plaintiff, and who occupied the dual 
relation before described, were acting in that transaction, and évi- 
dence that the défendant was or was not a stockholder in the other 
company is altogether apart from that question and without probative 
vahie in its solution. The court evidently came to this conclusion 
before the complction of the trial, because in its charge to the jury this 
évidence was in effect withdrawn frora their considération. We 
would, therefore, hâve taken no notice of the matter, but for the con- 
tinued insistence of the plaintiflf that the évidence was admissible. 
The judgment is reversed, with a direction to grant a new trial. 



FIRST NAT. BANK OF LINCOLN, NEB., et al. v. PENN MUT. LIFE INS. 

CO. 

(Circuit Court of Appeals, Eiglitk Circuit. August 27, 1906.) 

No. 2,314. 

Evidence — Varying AVeitten Contract bt Parol. 

Wliere a written contract was enteretl into between two corporations 
for the settlenieut of ail matters t)etween tlieni, in relation to vvhlch a 
number of suits were pendinp;, which contract specltied in full détail the 
things each was to do, and what money was to be paid, évidence is in- 
admissible to establish a conteraporaneous paroi contract requiring one of 
the parties to pay an additional sum as a part of the settlonient. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 2030.] 

In Error to the Circuit Court of the United States for the District 

of Nebraska. 

This was an action by the First National Bank of Lincoln, Neb., and the 
heirs of ,Tohn L. Curson against the Tenu Mutual Life Insiirance Company 
to recover the amount of a judgment they had previously obtained against 
the New Lincoln Hôtel Company. It was charged that the insuvance company 
had obligated itself by an oral contract with the hôtel c-ompany to discharge 
the .l'udgment, and that the latter had assigned its rights undor the contract 
to the plaintifEs. At the conclusion of plaintiffs' case the trial court directed 
a verdict for tlie Insurance company, upon the ground that the évidence of 
tlie oral contract relied on was inadmissible because its efCeet was to alter 
and eonti'adict a written contract between the insurance company and the 
hôtel company which was clearly the repository of ail of the agreements be- 
tween them. The plaintiffs then obtained this writ of error. 

The foliowing facts were not disputed. The insurance company had secured 
decrees foreclosing mortgages upon a hôtel owned by the hôtel company, 
and for the Personal liability of its otHccrs upon jjart of the mortgage indebt- 
odiiess. The insurance com])any was seeking to obtain possession of the prop- 
erty and to enforce the deficiency judgments. T'be hotel company was resisting, 
and mucli litigation ensued. There were suits in the Suprême Court of the 
United States, the Circuit Court of the TJnited States for the distrii't of 
Nebraska and the local state court. Part of tlie furniture and e(iuipmcnt 
of the hotel belonged to the hotel com]>any, and part to some former tenants. 
The latter was chumed by the plaintiffs hère, under a chattel mortgage 
and by the hotel coni|iany under a landlord's lien created by tlie lease to the 
tenants. The plaintiffs and the hotel company were litigating over their con- 
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flieting clfiims. The hôtel company commenced a suit asainst the tennnts 
to (oredose its landlord's lien and also an action in replevin to obtain posses- 
sion. The plaintilîs hère iutervened In the replevin action and claimed tlie 
personalty in dispute under their chatte] mortgage. The insurance company 
was not a narty to the replevin action, and had no interest in it. Its daims 
related to the remainder of the personalty, which was concedeilly the 
proi)erty of the hôtel company, and to the hôtel itself and the defleieucy 
judgments. Such wore the relations of the parties. 

Atter a course of preliminary negotlatioiis looklng to a settlemeiit, re[)re- 
sentatives of the insurance company and hôtel company came together l'\;b- 
ruary 10, 1000. The dlrectors of the latter were présent. Atter a coii- 
tinued discussion a settlement was agreed upon, and counsel for both parties 
were direeted to prépare a contract accordingly. The board of directors of 
the hôtel company met on the same day and adopted a preamble reciting 
that "it Is desired to settle the pending litigation and al! liability bet\ve('U 
the Penn Mutual Life Insurance Company and the New Lincoln Hôte! Com- 
pany and its sureties and there is a prospect that such settlement can be made," 
and also a resolution "that the président or vice-président and secretary 
or treasurer, or a niajority of them, be authorized and empowered to exécute 
any and al! papers necessary to consummate such settlement." A contract 
was drawn and executed by l)oth companies. It recited the Judgment in 
e.iectnu'iit obtained by the insurance con)pany for the possession of the hôtel, 
the pendency of litigation between the parties "eonceruing said hôtel, and the 
possession thereof, and certain property therein contained, and it is desired 
to ma lie a fui! settlement of the litigation." The hôte! company agreed to 
dismiss its varions actions. Each party was to pay its own costs, certain 
fées l)eing vvaived. The hôte! company agreed to pay the insurance company 
$8,r):î2.74, ont of which the latter was to discharge certain bills of the former 
contracted in the opération of the hôtel and aggregating .$2,550.83. An itomlzed 
list of thèse bills was set forth in the contract. The hôtel company also 
agreed to deliver to the insurance company, free from inoumbrance, certain 
hôtel fl.^:tures, supplies, and furniture, the items belng specified, valued at 
$S.K()8.38 ; also ail other personal jiroperty pertaining to the hôtel and not 
itiduded in plaintiffs' chatte! mortgage, the outstanding hôtel aceounts, the 
Iseys and the possession of the hôtel. It also agreed to transfer to. the insur- 
ance com|)any its cause of action against the tenants above referred to and a!I 
its right in the personal property described in the suit brought to foreclose 
the landlord's lien, and the license for oi)erating a saloon in the hôtel. This 
coiitrnet was earried out; the papers necessary to that end were executed 
and exchanged by llarch 1, 1900. When the plaintififs tirst intervened lu the 
re[>levlu action brought by the bote! comiiany to recover possession of the 
Personal property placed in the hôtel by the tenants, they claimed a spécial 
ownership uuder a chatte! mortgage and damages for wrongful détention in 
the snm of $!")00. They were successfu! In defeating the landlord's lien in 
the other suit of the hôte! company and by proceedings In that suit the prop- 
erty involved, belng the same as that in the replevin action, was soie! to the 
insurance company for $5,000, wliich, less a small amount of costs, was paid 
to the plaintifCs. The replevin action, however, was not dismissod. In May, 
1900, about two months after the settlement between the two companies 
was closed up, the plaintiffs amended their Intervening demand in the replevin 
action and increased their claim for the wrongful détention of the property 
Involved to $7,000; and about 18 months later they took judgment against 
the hôtel company for $9,494.09. The hôtel company, by an undated writing, 
assigned to the plaintiffs the right to collect this judgment from the insurance 
company, based upon the assertion of an oral contract on the part of the 
latter to pay it, made at the tinie o( the settlement of February 10, ]9i)0. It 
was évidence of this alleged oral contract that the tria! court excluded. 

J. H. Broady (W. E. Blake and L. C. Burr, on the brief), for 
plaintiffs in error. 

Field, Ricketts & Ricketts and Montgomery & Hall, for défend- 
ant in error. 
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Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

There was a written contract in clear, unambiguous and com- 
prehensive terms, sliowing upon its face that it was designed to 
évidence a settlement of ail matters in dispute between the parties 
who executed it. It specified in full détail the things each was to 
do and what moneys were to be paid. The plaintiffs desired to 
show by oral évidence that there was a conteinporancous unwritten 
contract imposing upon one of the parties an obligation to pay an 
additional sum of money as part of the settlement. The action of 
the trial court in rejecting the évidence was manifestly correct. The 
relations of the parties, the subject-matter and language of the con- 
tract and the circumstances surrounding its exécution show that the 
parties intended it to be a complète mémorial of their mutual agree- 
ments. 

The judgment is affirmed. 
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EOBERT H. INGERSOLL & BRO. v. SNELLENBBRG et a!. 

(Circuit Court, E. D. Peiinsylvania. October 6, 1906.) 

No. 18. 

Patents— Infringement— Restrictions on Sale op Article— Rigiit or Ltcen- 
SEE to Impose. 

An exclusive Hceiise to sell a patenteil article, granted by tlie owiier of 
the patent wlio is nlso the manufacturer of tlie article, does not vest tlie 
Hceusee witli tlie rtglit to im.jiose a valid restriction upon tlie future selling 
priée of tlie article under penalty of liability for iufriugeuieut of tlie 
patent. 

In Equity. Suit for infringement of patents. On final hearing. 

C. Bradford Fraley and A. Bell Malcomson, for complainant. 
R. W. Archbald, Jr., Hector T. Fenton, and Simpson & Brown, for 
défendants. 

J. B. McPHERSON, District Judge. The complainants are Robert 
H. Ingersoll & Bro., a joint stock association of the state of New York, 
and the Waterbury Clock Company, a corporation of the same state. 
The défendants are the firm of N. Snellenberg & Sons, a Pennsylvania 
partnership, doing business in the city of Philadelphia. The facts ont 
of which the controversy arises are as follows : 

On February 7, 1890, tvvo applications were made by Archibald 
Bannatyne for improvements in the escapement mechanism of clocks, 
and for an improved clock-pinion, respectively. The applicant's rights 
were afterwards assigned to the Waterbury Clock Company, one of 
the complainants, to whom the patents (Nos. 443,248 and 444,684) 
were duly issued in December, 1890, and January, 1891. Within a 
year or two thereafter, the partnership of Robert H. Ingersoll & Co. 
— the predecessor of the joint stock association, complainant — began 
to sell at wholesale watches that contained the patented improvements, 
and in 1895 or 189G endeavored to impose upon the retail trade a 
schedule of priées, at which the watches should be sold to the ultimate 
purchasers. The nature and object of this effort is thus described by 
one of the witnesses, a meniber of the joint stock association com- 
pJainant : 

"We hâve establisUed what we consider proper retail priées at which the 
jl^oods sliould be sold, and which would give tlie dealer, as well as ourselves, 
a proper tnargin of profit, and hâve eompelled the trade to adhère to that 
schedule." 

About 1900, the partnership began to send out the following notice, 
which was printed upon the pasteboard box in which each watch sold 
by them to the retail trade was inclosed. 

"Yankee Watch. Nickel. Notice. 

"As manufacturers of the Yankee Watch under varions United States 
patents and trade-niarks owned and controlJed exclusively by us, which 
aecordlng to re<'ent court décisions establish our right and privilège to flx 
the retail priée, we do hereby tix such priée at one dollar ($1.00), and we sell 
this watch only on condition that the retail dealer wiil not sell it for less 
than one dollar ($1.00). 
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"Tlie retail dealer acknowledges that tlie receipt and accepta née of tliis 
watcli shall be an assent to the above tenns and an agreement directly vvitb 
the mamifaeturers to sell subject to the al>ove fixed priée. 
"ICa Washington St., Robt. II. IngersoU & Bro., Manufacturera, 
"07 Coi'tlandt St., New YorU, 

"111 Xassau St., U. S. A." 

Several kinds of watches contalning the patentée! improvements were 
sold by the firm, but it is the "Yankee" watch alone that is involved 
in this dispute. Accompanying each watch, also, and usually inclosed 
in the case, was a printed guaranty in the following f orm : 

"Guaiantee. Date. 

"We gnarantee tbis watch to lieep good time for one year from above date, 
pi'ovided it lias not been misused, and il: It fails to do so under the above 
conditions, we will, on its return to us, together with 5c. for re-mailing 
and this guarantee, repalr it free of charge. 

"R. H. IngersoU & Bro., Makers, 

"103-165 Washington Street, New York City. 

"Option. It requires about ten days to repair. If, instead of waltlng for 
your watch to be repaired, you prêter a new one, enclose us lOo. in addition 
to the 5c. postage and we will, if not misused, send you a new wateh at once. 
Pack earefully, put your name and address on package for Identification." 

On February 5, 1903, the joint stock association having meanwhile 
been formed, the partnership conveyed to the association, complainant, 
ail the assets of the firm, including the right to sell watches contain- 
ing the patented improvements. This right had been previously ac- 
quired by an agreenient made on July 1, 1899, with the Waterbury 
Clock Company, çf which the following is a copy : 

"Whereas, two several letters patent of the United States were granted 
to the Waterbury C^lock Coni])any for inventions made by Ardiibald Ban- 
natyne and assigned to said Waterbury Cîloek Company; which said letters 
patent are numbered and dated as foUows : 

"No. 443,248, dated December 23, 1800. 

"No. 444,084, dated .lanuary 13, 1891. 

"Now therefore, for and in considération of one dollar and other valuable 
considérations, the said Waterbury Clock Comi)any bas granted to Robert 
H. IngersoU and Charles H. Ingersoll, coniposing the finn of Rob't H. 
Ingersoll & Bro., tlieir heirs, successors or assigus, the sole right to seli 
watches made containing the inventions covered l>y said letters patent, tho 
said watches to be made by the Waterbury Clock Company, and this exclusive 
license to sell to continue until formai notice of withdrawal is served by 
either party on the other." 

After the joint stock association acquired the partnership business 
and assets, it continued to sell the watches in question in the same 
manner and under the same notice as had been previously followed 
by the partnership. On April 30, 1902, the défendants, who own and 
conduct a large department store in Philadelphia at Twelfth and Mar- 
ket streets, put the following advertisement in one of the city news- 
papers : 

"Bargain No. 8. Main floor. 

"Ingersoll .îl.OO Yankee Watch 

"Retailed at $1.00 ail over the world. 79e. 

"ïoday's price 79c. 

"Designated by spécial red priée tickets." 
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On January 16, 1903, and on February 3, 1903, other advertisements 
were inserted as follows: 

"At 85(1. Iiigersoll Yaukee Wiitelies — Nickel or guii-metal. Eegular iirice 
$1.00. Friday priée Sue." 

".?1. lu^'ersoll "Watcli, 79e. Tlie Iiigersoll Yankee SVatcbes are good time- 
keepers : we liave tUem in nickel or guii-uietal." 

Sales were made at the défendants' store on Twelfth street at the re- 
duced priées named in thèse advertisements, namely, 79 cents and 85 
cents. At the time when thèse priées were offered to the public, 
the défendants were aware of the restriction which Robert H. Ing-er- 
soll & Bro. were seeking to impose iipon the retail price at which the 
Yankee watch should be sold, and the subséquent sales made by the 
défendants were intended to violate this restriction. There is no évi- 
dence that the Waterbury Clock Company, by any direct action of its 
own, ever attempted to impose any restriction upon the selling- priées 
of the Yankee watch, or that it ever gave to Robert H. Ing-ersoll & 
Bro. any authority to impose such a restriction. 

Upon thèse facts it will be observed that a question arises which I 
think has not yet been decided by the courts, namely, whether a person, 
who is an exclusive licensee to sell, but has no other interest in a patent, 
may impose a Valid restriction on the future selling price of the pat- 
ented article, solely by virtue of the right to sell given to him by the 
license. It is no dou'bt the fact that Robert IL Ingersoll & Bro. dé- 
clare in their notice and guaranty that they are the makers of thèse 
watches, and that they own and control exclusively the patents under 
which the watches are manufactured ; but thèse statements are not true, 
and the undisputed testimony shows that every Yankee watch sold by 
the joint stock associat'on is manufactured by the Waterbury Clock 
Company, and not by Robert H. Ingersoll & Bro., and that the only 
right of the joint stock association is the right to sell that is given by 
the contract of January 1, 1899. The extent of this right is perhaps 
not clearly defined by the contract. It may be an exclusive right to 
sell merely as agents for the dock company under some undisclosed 
agreement concerning compensation, or it may be an exclusive right to 
sell the watches after they hâve been bought outright from the clock 
company at such priées as the parties may hâve fixed. In either event, 
however, the right of the licensee to restrict the future selling price 
must find its warrant, if any warrant exists, in a grant of authority by 
the owner of the patent, and, if no such grant has been proved, the 
liçensee's right to restrict cannot be implied. As the case présents it- 
self to my mind, the proper conclusion does not seem to be difficult 
to reach. The décisions that support the right of a patentée to im- 
pose restrictions upon the future sale or use of the patented article are 
based upon his ownership of a monopoly, and bis conséquent right to dé- 
clare upon what terms he will admit the public to share in such owner- 
ship, or to profit by the use of the article. This principle is now thor- 
oughly established, and it is unnecessary to do more than refer to the fol- 
lowing cases on the subject: Bernent v. Harrovv Co., 18G U. S. 70, 22 
Sup. et. 747, 4G L. Ed. 1058 ; Victor Talking-Machine Co. v. The Fair, 
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133 Fed. 4,21, 61 C. C. A. 5S; Edison Phon. Co. v. Kaufman (C. C.) 105 
Fed. 960; Same v. Pike (C. C.) 116 Fcd. 863; and Heaton Co. v. 
Eurêka Ce, 77 Fed. 228, 25 C. C. A. 267, 35 L. R. A. 728. But it is 
equally well established, that, when the owner of a patent sells the ar- 
ticle containing the invention without imposing any restriction upon its 
future sale or use, the article passes at once out of the protection of the 
monopoly and becomes irrevocably a part of the gênerai property of 
the community, which may thereafter be bought and sold as freely 
as any other article that has never been patented. 2 Robinson, Patents, 
§ 834, and cases cited in notes. 

I do not think that thèse principles need to be enlarged upon. Their 
application to the présent dispute seems to be plain. The bill is ex- 
pressly put upon the theory— and the évidence supports the position — 
that Robert H. IngersoU & Bro., merely as exclusive licensees to sell, 
and in no other character, hâve imposed a valid limitation upon the right 
of those who buy from them to fix the price at vi'hich the Yankee watch 
thus bought may be sold to the ultimate purchaser at retail. As al- 
ready intimated, I do not think that this ground can be successfully 
maintained. So far as appears, the Waterbury Clock Company has 
neither imposed any such restriction itself, nor has authorized Robert 
H. IngersoU & Bro. to impose it; and, failing thèse two supports for 
the restriction, I think it must necessarily fall. 

If this conclusion is correct, the valiility of the patents need not be 
considered, nor the other défenses that bave been argued by couusel. 

A decree may be entered, dismissing the bill, with costs. 



WTLLS V. SCRANTON COLD STOUAGE CO. 

(Circuit Court, M. D. Pennsylvaiiia. July 14, lOOC.) 

No. 8. 

Patents— Tnfeingement. 

U]i(iti ttie question of iufrlnKPment tlie stmoture Itsplf Is to ht» Innlcpd 
to ami not tlie résulta obtained, except as tliey may go to tlie (iiiesiiDii 
of identity, and Infrinseraent is not avoided becsuse tlie patented device 
Is not utilized to tlie full extent possible nor because a feature is retiihied 
vbieh nilght be dispensed with to advantaRe and which It was oue of the 
pui'iioses of the patented device to render unnecessary. 

riOd. Note. — For cases in point, see vol. 38, Cent Dig. Patents, §§ 370- 
37(1.] 

Sajsie— Invention — TJtility as Evidence. 

The utility of a patented device is not necessarily a proof of Invpntlon. 
[Ed. Note. — For cases In point, see vol. 38, Cent. Dig. Patents, §§ ."O. Tii 
Utility, extent of use, and commercial success as évidence of invoQtion, 
see note to Doig v. Morgan Wacli. Co., 59 C. C. A. 620.] 

Same— Patentable Invention — Wiien Notice Takkn op Witiio0t Pnoor. 

ICven tlioujjh the point is not niade In the proofs that tlie devK-c 
does not disclose iJîiteutable invention, It Is not to be disregarded when 
It is plain. 

[Kd. Note. — For cases in point, ste vol. 38, Cent. Dig. Patents, |§ 35, 
543.1 
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4. Same— Invention. 

The Wills relssued patent No. 12,300 (original No. 742,540) for a refrig- 
erator building, tlie essential feature ot which is a device to prevent 
drafts up and down elevator sliafts in sucli buildings, is void for lack 
of Invention, tlie advantages being so manifost and tlie meang used for 
obtainiug them so obvious tliat only ]uecbanical skill was required to 
supply tbem. 

In Equity. Suit for infringement of reissued letters patent No. 
12,300 (original No. 742,540) for a refrigerator building, issued 
January 3, 1905, to James Wills. On final hearing. 

Herbert Knight, for complainant. 
Ralph L. Levy, for défendants. 

ARCHBALD, District Judge. The question of infringement is 
not difficult. The patent is for a device to prevent drafts up and 
down elevator shafts in cold-storage buildings. It is not exactly so 
expressed, but that is the substance. To accomplish this, flexible 
strips or fiaps, extending beyond the edges of the elevator car- 
riage at top, bottom, and sides, are set about the front or face, left 
open for the réception and delivery of goods, which close up the 
intervening spaces and make a comparatively tight fit with the 
shaft at ail times. This is the précise character of structure em- 
ployed by the défendants which thus to ail intents and purposes in- 
fringes. It is claimed, however, that infringement is avoided, be- 
cause the défendants retain, between the cold-storage chambers and 
the elevator, the anteroom or vestibule, which according to the 
spécifications, it is the object of the invention to dispense with. The 
doing away with an anteroom, with the conséquent saving of place 
for additional cold storage, and the removal of the musty and un- 
wholesome conditions which are thereby entailed, are no doubt ad- 
vanced by the inventor as among the advantages of his inven- 
tion, and form a part of the grounds which prompted it. But the 
benefits which réside in or flow from it, are not to be confounded 
with the device itself, nor is infringement escaped because it is 
not utilized to the extent which it might be, or a feature retained 
which could, with profit, if desired, be dispensed with. The struc- 
ture, in other words, is to be looked to, and not the results obtained, 
excépt as they go, perchance, to the question of identity; and an 
elevator shaft, made air-tight by means of flexible or extensible 
edges, plus a dispensable anteroom, just as much infringes upon 
the patent as one with the anteroom left out. Nor is this changed 
by the fact that the elevator carriage so equipped is spoken of in 
the patent as a traveling anteroom, and the flexible edges, as pro- 
viding a vestibule, both being merely fvmctions of the devise, exist- 
ing as well in the one structure as the other. 

The real question in the case is whether the device shows patent- 
able invention. No point of this, it is true, was made in the proofs, 
but there was at the argument; and it lies too plainly on the sur- 
face to be disregarded. As already stated, the alleged invention 
consists simply and essentially in providing flexible edges about 
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the elevator carriage which adapt themselves to the sides of the 
shaft, and so close the spaces necessarily left open between the 
two. The problem to be met, having regard to the state of the 
prior art is thus explained in the spécifications : 

"Heretofore in refrigerating plants and cold-storage buildings It lias been 
custoniary, where elevators were euiployed to convey merchandise ïrom one 
floor to another, to provide a vestibule or anteroom between tlie elevator- 
sbaft and the coldrooms in order that the cold air in the latter compartment 
should not escape up or dovi^n the elevator-shaft whlle the entrance thereto 
was open. This escape of the cold air wan made possible because the cab 
did not fit the shaft and the shaft-openings with snfficient closeuess to prevent 
a free and extensive movement of air at and aronnd its sides or edges and 
also because during the rvish hours of business the doors between the rooms 
were often left open. To obviate thèse difflculties as mueh as possible, 
the anteroom was provided as a sort of air-lock or buffer, and the space so 
einpioyed was by reason of the shifting température rendered useless for 
storage, and was oonsequently a loss of space. This room was also by reason 
of the differlng températures wet and musty and always unsanitary." 

The means employed to obtain this, and the advantages derived 
therefrom are stated as follows : 

"My présent Invention is designed to utilize this space and make it clean 
and wholesome and, in fact. to absorb the space in the gênerai storage-room 
and make the cab a trîiveling anteroom, and to this end I make the cab 
practically air-tight, except the open face or faces or fronts, and provide 
flexible fiaps, which bridge over and between the edges of the cab and the cor- 
responding opening in the elevator-shaft and provide a vestibule. The resnlt 
wlll be that while the cab is discharging or taliing on goods the air in the 
adjoining room cannot escape through or around it. The room and space 
heretofore rendered unavailable for storage purposes can thus be utilized. 
In the employment also of the old form of anteroom as an air-lock or buffer 
it implied and requlred a double handllng of the goods. It constituted an 
intermediary room only. This room in connection with my Invention I 
eliminate and dispense with and absorb into the gênerai storage-room. Air- 
locks are establlshed by merging the air in the elevator-car and each floor 
when they are thrown together in my présent invention." 

And again: 

"It will be seen that my invention not only prevents the cold air from rush- 
ing out, which bas always been a source of substantial loss, but it also pre- 
vents an inrush of warm and moisture-laden air. This warm air is not only 
harmful In Itself, but deposlts snow, which Is very undesirable. * * * 
The intent and purpose of my invention, as will be seen, is to establish an 
air-lock or a systeni of air-locks by means of the traveling anteroom and the 
openings from the elevator-shaft, and this air-lock is accomplished whether 
the cab or car is provided with one opening or whether it bas tvro or more 
openings. In each and every instance or embodiment of ray invention the 
air-lock is to be established when the opening of the traveling anteroom 
reglsters with the opening In the elevator-shaft." 

"It is to be understood," says the inventer, defining the scope of his invention. 
"that where in the spécification and claims I employ the term 'air-lock' I refer 
to and call for any means for preventlng the escape of air from the cooled room 
to any other place than into the elevator-car which is opening into that partlcu- 
lar cooled room at the time — that is to say, the bodies of air in the said 
cooled room and the said elevator-car or traveling anteroom at the particular 
time when the two stand opposite each other and the door between them is 
opened nierge and become one body of air, and any passage of such bod^' 
of air beyond thèse compartments will for the time beingbe rendered impossible 
— and, as above stated, I employ the expression 'air-lock' as applylng to this 
condition. This cab or car becomes and opérâtes as a traveling anteroom." 
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The quotaliolis thus made from the spécifications show tlie exact 
character of the invention and insure that no injustice is done 
it. The patent has six claims, ail of which are relied upon. It is 
conceded, however, that the first may possibly be too broad, com- 
prehending, as it does, every means by which an air-lock, so-callcd, 
is established between the elcvator cab and the différent floors or 
rooms of the warehouse. But without dwelliniof upon that, the ob- 
jection goes deeper and applies to ail. Given the problem set forth 
in the spécifications, the question is whether it involved inventive 
skill to close the air spaces about the elevator carriage and eut off 
the draft up and down the shaft with adjustable flaps or edges not 
far removed in character from ordinary weather strips. To this, 
as it seems to me, there can be but one answer. It is not the sim- 
plicity of the means adopted that condemns it ; many valuable in- 
ventions are most simple. But the disadvantages to be overcome 
are so manifest, and the means for doing this so obvions, that it 
does not rise above the level of ordinary rnechanical skill to perceive 
and supply them. Almost any one, in other words, could appreciate 
the trouble, and practicalh' any carpenter could remedy it. It did 
not require the peculiar insight of an inventor. It is not as though 
there had been previous unsuccessful efforts by others to over- 
come the difficulty, or other prior and more primitive devices which 
were supplanted. It might be différent, also, if an ingénions form 
of adjustable flap, such, perhaps, as the spring-actuated sidepieces 
of the défendants, were in question. The whole ingenuity claimcd 
for the device résides in the idea of elosing up the air spaces about 
the carriage by means of edges sufficiently flexible not to interfère 
with the running of it, and at the same time leave no crevices. Un- 
doubtedly the device is useful. But utility is not necessarily a proof 
of invention. Daylight Glass Co. v. American Prismatic Light Co. 
(C. C. A.) 142 Fed. 454. And I can find none hère. It is a délicate 
matter to déclare a patent void for want of patentable invention, 
but in the view taken no other course seems to be open to me. 
The bill will be dismissed with costs. 



PLECKER V. POORMAN. 

(Circuit Court, S. D. Oliio, W. D. April 3, 1!>05. On Reliearing, 
Septenibsr 14, 1905.) 

No. 5,405. 

Patents — Sttit foe Infringemext — Lâches. 

ïlie owupr of a patent is jiot i)arrefl by lâches from maintaining a 
suit in equity for its infriiigenient beoause of a delay of six yeiu-s in 
bringing such suit after tlie alleged iufi'iDgemeut commences vvlieve it 
appears that during such finie anotber suit was pending for iufringe- 
nient by a machine substantially tlie sanie as defondaut's. 

I Ed. Note. — For cases in point, see vol. 'i8, Cent. Dig. Patents §§ 467- 
460. 

Lâches as a défense in patent iiifringement suit, see notes to Taylor 
V. Sawyer Spiudie Co.. 22 C. C. A. 211; Kichardson v. D. M. Osborne 
& Co., 3G 0. C. A. Cl 3.] 
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2. SaME — INFRINOEMENT — CORRUGATING MACHINE. 

Cïaim 1 of the Plecker patent, No. 473,019, for a corrn.trating machine 
diseloses patentable invention in tiie seaminK l'oll tlierein deseriboU. 
Also keld iniringed. Claim 8 is void for laek of invention. 

3. Same — Uf.covery t?j Part— Disci.aimee. 

■SViiere, in a snit for infringenieut of a patent, one elaim involvcd is 
liclil vnlid and iniringed. and anotlier void for laeli of invention, wliiie 
under llev. St. § i)7;î [T'. S. Conip. St. 1!Kl1, p. TOI'.], the eonipiainant 
f-annot reeover eosts unless a disclainier is fiiod as to the claini ad- 
jndged invalid. such disclainser will not lie required as a eondition 
pre(;edent to the recovory of profits or damages for infriugenient of 
tbe viilid elaini. 

[Ed. Xote. — For cases in point, see vol. 38, Cent. Dig. Patents, § 228.] 

In Equity. 



THOMPSON, District Ttiflsfe. Suit to enjoin the alleged infringe- 
ment of letters patent No. 473,019, issued to William J. l'Iecker April 
19, 1892, for an improvement in corrugating machines, and for dam- 
ages, etc. 

The daims of the patent alleged to be infringed are : 

" ( 1 ) In a machine for forniing closed corrugated tubes, the combination 
of the stationary franie, the corrugation forniing rolls mounted on tbe 
stationary franie, and the seam-locking roll in ii transverse plane behind 
that of the corrugating-roUs. but in close proxindty tbereto. and situated 
substantially as set forth, wheret)y while one ))art of tbe tul)e is having the 
seam locked, the other part is being simultaneously corrugated." 

"(8) The combination of the frame. the longitudinally-moveable corru- 
gated mandrel, the pressing-rolls mounted on tbe frame, and a vertically- 
swinging detent-lever mounted on the frame and adapted to engage with 
the pipe on th€ mandrel, substantially as and for the purpose set forth." 

The défenses relied on are: Lack of patentable invention, lack of 
utility, anticipation, prior use, noninfringement, lâches. 

The function of the seaming-roll o'f daim 1 and its position in the 
machine were new in the art and useful, and its employment involvcd 
patentable invention. The seaming-roll of the defendant's machine, 
although in a separate frame and further back of the corrugating- 
rolls than the complainant's, and supported underneath by a roUer 
not found in the complainant's machine, nevcrthdess perform the same 
ftinctions, in the same manner, for the same purpose and with the 
same bénéficiai resuit as that of complainant's and therefore infringes 
complainant's patent. The comiDlainant is not barred from relief be- 
catise of lâches in the enforcement of its rights under the patent. The 
stipulation of the parties shows that in 1894, the company which the 
défendant succeeded in business built and sold a machine essentially 
"the same as that illustrated in the complainant's exhibit drawing of 
the defendant's machine placed in évidence," six years before the 
bringing of this suit, and that the défendant bas since "made and sold 
numerous machines of the same gênerai construction," but the testi- 
mony of the defendant's witness, Fowler, shows that during that time 
the complainant brought suit against the Universal Machine Company 
147 F.— 34 
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for using a machine which was the same, or substantially the same, as 
the defendant's machine ; and, in view of this fact, the admissions of the 
stipulation are insufficient to warrant the inference of lâches. 

The combination described in claim 8 présents nothing new in the 
art which entitles it to récognition as an invention. 

There will be a decree for the complainant in accordance with thèse 
findings. 

On Motion to Correct Decree and on Motion for a Rehearing. 

1. The motion for a rehearing will be overruled. 

2. The bill charged the infringement of claims 1 and 8 of letters 
patent 473,019. The court found that the défendant had infringed 
claim 1, but that claim 8 presented nothing new in the art which en- 
titled it to récognition as an invention. No disclaimer of claim 8 has 
been presented, and compliance with section 973 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 703] requires that the decree entered 
herein be corrected by striking tlierefrom paragraph 7 thereof, which 
adjudges that the complainant recover of the défendant his costs, etc. 

The court will not require that a disclaimer be entered as a condi- 
tion précèdent to the recovery of profits and damages. To do so would 
deprive the complainant of the benefit of an appeal from the decree 
of the court holding that claim 8 is without invention. Meyer v. Medi- 
cine Co., 58 Fed. 881, 7 C. C. A. 558; Williams v. McNeely (C. C.) 64 
Fed. 766. 



rijECKBR V. POORMAN. 
(Circuit Court, S. D. Oliio, W. D. April 3, 1905.) 

No. 5,500. 

Patents — INFRINQEMB^"r — Hachine for Shaping Sheet Métal Pipes. 

Tlie Cnrr patent, No. 402,140, for a macliine for shaping sbeet métal 
pipes, is liiuited t)y tlie action of tlie Patent Office, in wliicii the paten- 
tée acquieseed, to tlie spécifie construction of f raine described. As so 
limited, held not infringed. 

In Equity. Suit to enjoin an alleged infringeinent of letters patent 
No. 402,140, issued to James A. Carr for a machine for shaping sheet 
métal pipes, and which was assigned by Carr to William J. Plecker. 



THOMPSON, District Judge. The claim of the patent reads as 
follows : 

"Tlie combination, In a pipe-shapiug machine, of open top and bottom 
bolting-picees, AA,' roll-carrier D, slinping-rolls C, stationary mandrel F, 
and suitable meclianism for operating the same, for the ijurpose shown and 
described." 

Various défenses are set up in the answer, but it is only necessary 
to consider the question of infringement. The claim made in the origi- 
nal application for this patent reads as follows : 

"Tlie combination of a stationary mandrel D with a traveliug frame for 
rollers, liaving suitable mechanism for operating the same, substantially 
for the purpose shown and described," 
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This daim was rejected by the Patent Office; that office holding 
that the applicant should be "confined to the spécifie construction of 
frame" which he had invented. This ruling was acquiesced in by the 
applicant who amended his claim in conformity therewith, and the 
complainant, therefore, is now estopped from having the benefit of the 
broad terms of the reiected claim. Thomas v. Rocker Spring Co., 77 
Fed. 420, 23 C. C. A. 211. 

The machine of the Carr patent, when confined to the spécifie con- 
struction described in the claim, is not infringed by the defendant's 
machine, and the bill, therefore, will be dismissed. 



U. li. GINSBURG & SONS v. UNITED STATES, 

(Cireult Court, W. D. New York. February 28, 190C.) 

No. 1,566. 

CUSTOMS DUTIES CLASSIFICATION OLD FISHPLATES — SCBAP STEEI.. 

Old fishplates, whlch are so worn as to hâve lost their usefulness 
for railway purposes and are suitable for use only as scrap steel, are 
not dutiable under Tariff Act July 24, 1897, c. 11, § 1, Schedule 0, par. 
130, 30 Stat. 160 [U. S. Coinp. St. 1901, p. 1637], as "raihvav fishplates," 
but under paragraph 122, 30 Stat. 159 [U. S. Comp. St. 1901, p. 1G36], 
as "scrap steel * * * fit only to be remanufactured." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 
For décision below, see G. A. 5,398 (T. D. 24,605). 

John C. CoUins and William F. Mackey, for importers. 
Charles H. Brown, U. S. Atty., and Wesley C. Dudley, Asst. U. S. 
Atty. 

HAZEL, District Judge. The coUector of the port of Bufïalo, N. 
Y., classified the importation in question as old railway fishplates duti- 
able at the rate of four-tenths of 1 cent per pound under paragraph 
130 of the existing tariflf act. Act Julv 24, 1897, c. 11, § 1, Schedule 
C, 30 Stat. 160 [U. S. Comp. St. 1901, p. 1637]. The protestants 
claim that the merchandise is dutiable at the rate of $4 per ton as 
scrap steel under paragraph 122 (30 Stat. 159 [U. S. Comp. St. 1901, 
p. 1636]). This is a review of the décision of the Board of General 
Appraisers sustaining the classification of the collector. 

Evidence was taken in this court by which it satisfactorily appears 
that the articles in fact are scrap steel and fit only for remanufacture. 
Counsel for the government at the hearing, and in his brief sub- 
mitted, conceded that the single question to be determined by the 
court is whether the condition of the fishplates as to shape and form 
has been so changed that it is impossible to again use them for the 
purpose for which they were manufactured. The testimony, which 
was not considered by the board, prepcnderatingly shows that to again 
use the articles as fishplates was wholly impracticable. Three disin- 
terested witnesses experienced in the construction of railroads testified 
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that the articles were in such a bad and vvorn condition tliat they 
were wholiy useless for rail or track purposes, that they were fit only 
to be remanufactured, and had no commercial value except as scrap 
Steel. This uncontradicted showing is persuasive of the claim as- 
serted by the importers, and the suggestion by the government that 
the fishpiates could still be used by contractors and others engaged in 
mining and lOgging for the purpose originally intended is beside the 
point. No such évidence is in the record, the exhibits being insuf- 
ficient to establish the suggestion. 

It is further contended bv the government that the principle of 
Downing v. United States, 122 Fed. 445, 5<S C. C. A. 427, and Dwight 
V. Merritt, 140 U. S. 213, 11 Sup. Ct. 768, 3.5 L. Ed. 450, controls 
the disposition of the question presented. In the Downing Case, the 
évidence showed that some of the cannon were old and useless while 
others were valuable as relies and souvenirs and, in fact, were salable 
as such. In the classification for the purpose of imposing a tariff 
tax there was no séparation between the cannon that were salable 
as relies and such as were of no value. Furthermore, it appeared in 
that case that the cannon were "composition métal" and that cannon 
really were included within the commercial désignation "composition 
scrap." The Circuit Court of Appeals held that as a manufactured 
article the cannon have not "lost their character as manufactured 
articles by their âge or their unfitness for their normal use." The 
pith of the décision is found in the language vi'liich clainis that the 
articles retained their "original charactcristics" sufficiently to cause 
them to be a vendable commodity ; that is, that the cannon had a 
niarket value in addition to their value as old métal. So, also. in 
the case of Dwight v. Merritt, supra, where the rails concededly were 
not suitable for use in the United States in the condition in which 
they were imported. There was no évidence, however, that the rails 
prior to their importation had ever been used for any purpose what- 
ever. They were new rails in the sensé that they were in an un- 
altercd state ; they were simply old and covered vvith rust. Thèse 
adjudications, therefore, are not précédents for the facts disclosed by 
the record, it being hère shown that the articles have lost their utility 
as fishrails, and are uscful solely for scrap iron, having no value 
other than the métal value. 

The décision of the l'oard of General Appraisers is reversed and the 
articles are held dutiable under paragraph 132. So ordered. 



EMriRR CIRCUIT CO. v. JEIIMON. 

(Circuit Court, E. D. Pcnnsylvaiiia. August 2, 1005.) 

No. 4. 

lN.IUN(TION — BBEACH Or CONTBACT PEEUSII-N-AKY IKJUNCTION — OROUXDS FOB 

Dknial. 

Wlicre, in a suit to restrain tlie t)reacli of au allesod eontract, the 
proof on au ni)j>lication for a preliuiinary iu.juuction left tlie question of 
tlie existence of tlie eontract in doubt, and it was also doubtful wlietber 
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a (loteniiiiiatiou of tlio suit on iti^ nierits in phiintiffi's fiivor was reasou- 
ably iirobaUle, tlie jireliiuiiiiiry injuuclioii will pot lie grnnted. 

|K(t. Note. — For CMses in point, see vol. 27, Cent. Dig. Iniimctiou, § 
:îO!). I 

Hearing for Preliminary Injiinction. 

R. W. Archbald, Jr., Rankin D. Jones, and Simpson & Brown, for 
coiriplainant. . 

James F. Campbell and Jiilius C. Levi, for respondent. 

HORLAND, District Jtulge. This is a motion for a preliminary 
injunction to restrain the respondent from hindering or preventing thc 
use of the Lyceum Theater, in the city of Philadelphia, for burlesque 
shows bv comiianies with which the plaintiff contracted to appear 
thereat, and from the ttse of said theater for any other show or the- 
atrical business of any and every other character than as arranged 
and contracted by the plaintiff. 

The plaintiff's right to such an order dépends upon the question of 
whether a certain writing, dated May 23, 1905, is an existing con- 
tract between the parties. R is set forth as such by the jjlaintiiï in 
its bill, and the défendant dénies that it is an existing contract; that 
it never was consummated, but was only a proposai by défendant, and, 
while signed-by him and the président of the plaintifï company, was 
not approved by the plaintifï company's board of managers. 

The défendant offered in évidence a letter as follows : 

"Cineimiati, Ohio, .Tune 1, IDO.j. 
"Mr. .John C. .Terinon, Philadolpiiia, Pa. — Denr Sir: Sulj.icct to approval o£ 
George W. Itil'e aiul .T. Bolton Wiiipomiy, will arrange to give you burlesque 
shows at Lyeeuni ïliçater, Fhiladeliihia, Pa.. for one year, rcnewable from 
year to year for four additional years, eonditioned upon your laittiug np 
Sir),(!00.00 f-asb, at liegiuuing of (>aeh and every year, and coni])lying witli 
terms of your proposition of May 22, ]9(ir>. lu case of destruction of Lyceuui 
Theater, said shows eau be transferred to Bijou Theater on ternis agreeable 
to J. Bolton Win])cuny and George W. Rife. 

"Yours truly, Empire Circuit Company. 

"James ,1. Butler, Près." 

This letter refers to "terms of * * * proposition of May 22, 
1905,'" but from the évidence it is clear that Mr. Butler was referring 
to the writing of May 23, 190.5, set forth in plaintiff's bill. Plaintifï 
claims there liad been a meeting in I^hiladelphia at which the writing 
of May 23d was drawn and signed as a binding contract. The de- 
fendant avers that subsequently plaintiff and défendant went to Cin- 
cinnati to place the matter before the board of directors of the plain- 
tifï company. The latter refused to accept the contract unless de- 
fendant put up the $15,000 in cash at the beginning of each year, and 
that the président wrote the letter above set forth to défendant. 

R is a very fortunate circumstance that the documentary évidence 
submitted is sufficient to enable the court to dispose of this motion. 
From the évidence it appears that the action of both parties in the 
matter was not such as to enable the court to rely upon the state- 
ment of either. While the plaintiff claims the letter of June Ist 
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refers to some other contract, tliis is denied by défendant. 
Whichever niay be rigbt in this contention, the existence of the letter 
leaves the question of the existence of the contract in such doubt that 
an injunction will not issue. High on Injunctions, § 1106. 

A preliminary injunction will not be granted where the proofs 
leave the court in serious doubt respecting- the plaintifï's asserted 
right, or where, upon hearing upon the motion, it is not apparent that 
the ultimate détermination of the suit in favor of the plaintiff is rea- 
sonably probable Pepper & Lewis Digest, vol. 9, col. 14089 ; Home 
Insurance Company v. Nobles (C. C.) G3 Fed. 642; Brooklyn Base- 
ball Club V. McGuire (C. C.) 116 Fed. 783; Mitchell v. Colorado 
Fuel and Iron Co. (C. C.) 117 Fed. 723. 



THE NKWCASÏLE. 

(District Court, B. D. Pennsylvanie. August 29, 190C.) 

No. 19. 

Shipping— SiNKiNG OF Small Boat— Displackment Waves of Tug. 

Evifienoe oonsidered and held not to sustain tlie claini of a libelant tliat 
a small boat which he was towing across tlie Delaware river, loaded wlth 
six tons of wheat, was sunk by the displacement waves of a passing 
tug, but to show by a prépondérance that she was swamped and sunk be- 
fore sueh waves reached her by waves caused by the wlnd, owing to being 
overloaded, and having toc little freeboard. 

In Admiralty. 

Willard M. Harris, for libelant. 

H. Alan Dawson, Howard H. Yocum, and J. Rodman Paul, for 
respondent. 

J. B. McPHERSON, District Judge. The libelant is the owner and 
master of the gasoline launch, or power boat, the Mary S. Dalbow, 
and of her consort, the Captain Smith, this being a small boat without 
power of her own, which is towed by the launch in prosecuting the 
owner's business of carrying cargo upon the river Delaware. The 
launch is 25 feet long, 8 feet beam and 21 inches deep, partly roofed 
over, and her consort is an open boat 21 feet 4 inches long, 8 feet 2 
inches beam and 33 inches deep. The Newcastle is a large steam tug, 
. 86 feet long, 215^ feet beam, and draws from 8 to 9 feet of water. 
She is capable of a speed of about 12 miles an hour, but upon the oc- 
casion now in question she was not running at more than two-thirds of 
this speed. Both the launch and the tug were in charge of experienced 
men. The libelant had been engaged to carry 300 bushels of wheat 
across the river from Port Penn on the western, or Delaware bank, to 
Alloway creek, on the eastern, or New Jersey bank; and on October 
23, 1903, he set out upon the voyage, carrying one-third of the cargo 
upon the launch, and two-thirds upon her consort. He was the only 
person upon the launch, and bis brother was the only person upon the 
consort. Both boats were apparently in good condition. The wheat 
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was loaded in bags, each bag containing two bushels and weighing 
120 pounds. The launch was, therefore, carrying 6,000 pounds, ail of 
which seems to bave been loaded aft, and her consort was carrying 
12,000 pounds. Upon the latter, the 100 bags were piled in a row, 
rising in height about her gunwale at least the thickness of one bag, 
and were covered by a tarpaulin to protect them from watcr, either 
rain or the water of the river. The voyage was begun at Port Penn 
about 2 o'clock in the afternoon, and the course lay in a diagonal di- 
rection above the head of Reedy Island, and thence eastwardly across 
the ship channel and the rest of the river, the whole width of the 
stream at this point being about 3 miles, to the point of destination on 
Alloway creek. The tide was about high-water slack. Aftcr Reedy 
Island had been passed, and the ship channel had been entered upon, 
the "Newcastle" was discovered about a mile up the river, coming 
down (as afterward appeared) in company with another tug, the Juno. 
some distance behind her, to pull off a steamship that had run aground 
at the lower end of Reedy Island. At this time (between 3 and 4 
o'clock) the launch and her tow were somewhat on the starboard bow 
of the tug, but as the launch proceeded across the river the relative 
position of the vessels changed, and when they were about .500 feet 
apart the tug was headed directly for the launch and her tow, the threc 
vessels being then on the westerly side of the channel, in water 5 or 6 
fathoms deep. In this situation, the tug very properly ported her helm 
and changed her course to starboard, in order to pass astern of the 
tow. This maneuver was successfully carried out. and the tug was 
about to pass at a distance of 70 or 80 feet, when the tow was seen to 
be in trouble. The launch stopped her engine; the libelant hastened 
to pull the consort up to the launch, the towing Une being only about 
three fathoms long, the libelant's brother ran forward over the bags 
to the bow of the consort, and barely succeeded in getting upon the 
launch when the consort went down, nearly abreast of the tug's fire- 
room door. She remained under water a very short time, however. 
and then reappeared, bottom upward, having turned over under water 
and spilled out her cargo, and in this position the launch began at 
once to tow her to the point of destination. This was reached in duc 
season, and the wheat that had been stowed upon the launch w-as de- 
livered to the consignée, but the libelant avers that the lower bags, 
containing 36 bushels, were so wet that the grain was not even fit to 
be fed to chickens. This suit is brought by the ma.ster, as bailee of 
the cargo, to recover for the loss and damage to the wheat, on the 
theory that the consort was sunk, and water was forced aboard the 
launch, by the displacement waves of the tug, and that the latter vessel 
was négligent in failing to keep off, in obédience to the gestures that 
were made by the libelant and bis brother, and in continuing her 
dangerous course at undiminished speed after the tow was seen to be 
in a position where the displacement waves would be likcly to do harm. 
As might be expected, the testimony as to the cause of the damage 
is in direct conflict. From the libelant's point of view, it would ap- 
pear that the day was calm and the water smooth; that no wind was 
blowing and no waves were endangering the safety of bis craft ; that 
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the consort was not overloaded, but was showinpf a freeboard of 10 
or 12 inches; and that no injury whatever vvould hâve happened if 
the tug, in its impatience to reach the stranded steamship before the 
tide should go down, had not proceeded at a reckless speed, and pass- 
ed the launch and her tow so close as to sink one vessel and damage 
the cargo of the other by the force of her displacement waves. Ac- 
cording to the libelant's theory, it was the second, or aft, wave that 
did the real damage, the bow wave merely contributing thereto by 
putting both boats in a perilous situation. The respondent's witnesses 
déclare, that there was a stiff breeze blowing from the southwest, and 
that the waves on the river were of considérable heiglit ; that they were 
certainly high enough to be a source of danger to a small boat, ob- 
viously overloaded with a cargo heavier than she had ever carried 
before, and showing a freeboard of not more than 4 or 5 inches ; that 
she must hâve been shipping water before the tug approached, and 
that the libelant's brother, instead of making gestures to the tug to 
kcep ofï, was using his hands to work the pump; and tînally, that the 
boat went down bow fîrst instead of stern first, as the libelant avers^ 
and sank before the displacement waves of the tug had reached the tow 
at ail 

Of course, if this latter statement is true — that the consort sank be- 
fore she was touched by the waves from the tug — the libelant's case 
fails utterly, and it is not material to consider other questions of fact, 
such as the height of the tug's waves, the distance from the vessel at 
which they meet, and their ability to do damage on a calm day and on 
smooth water to boats showing so high a freeboard as would appear 
from the libelant's testimony. Concerning the truth of this vital fact, 
therefore, I hâve carefully considered ail the évidence, and bave come 
to the conclusion that the libelant bas failed to make out his case. 
The weight of the évidence seems to me to be against him, and to in- 
dicate that his tow was overloaded, that she was too low in the water 
for safety, that she encountered both wind and waves, and shipped so 
much water from this cause as to sink her before the tug's waves came 
near enough even to contribute to the injury. The consort had car- 
ried 5 tons of cargo before, with a freeboard of 8 inches ; but now, 
with a heavier cargo, the court is asked to accept the proposition that 
she was showing from 2 to 4 inches more. Further, the libelant's 
testimony is somewhat discredited by his failure to corroborate his 
avermeet that part of the grain on the launch was injured. The con- 
signée was available for this purpose, but he was not called, although 
the relevance and the importance of his testimony are clear. I hâve 
no disposition to diminish the obligation of larger vessels to exercise 
proper and reasonable care toward small craft, whose right upon the 
water is as clear as theirs, and it is common knowledge that there is 
too much disregard by large ships of the safety of smaller boats, but, 
of course, unless the clamage done to the boat can be directly traced to 
the improper conduct of the ship, the latter cannot be held liable. 

One further word concerning the alleged failure of the tug to stand 
by and ofïer assistance. The évidence satisfies me that she intended 
to do so, as soon as she saw the consort go down ; but, when that boat 



tJXITED STATES V. CRUCIBLE STEEL CO. CGT 

reappeared in a moment, and was promptly towed away by the launch, 
I do not see that the tug was under any obligation to remain and offer 
aid that could do no real good. No Ufe was in danger ; the cargo 
of the consort was past saving, and she herself was not in péril, al- 
though it was no doubt more inconvénient to tow her bottom upward 
than if she had been righted. 

A decree may be entered, dismissing the libel, with costs. 



UNTTKD STAl'ES v. OIIUCIBI.E STEFX CO. 

(Circuit Court, S. D. New York. Jmie 20, lOOlî.) 

No. 4,1.^)0. 

CUSTOMS BTITTEa— CtASSIFIOATTON— POLISUED StKEL. 

In piirjigraph 141, Tariff Aet .Tuly 24. 1897, c. T1, 5 1, SoIiPdnIe C, SO 
Stnt. 102 [U. S. Coinp. St. lOol, p. KMOl, rolntiiis to steel strips "cold 
rollprt, * * • t)ri'.;litei!e(l, • * • or pollHlied by any process to 
BVK-h perfpfted surface finish, op polish betïcr than the grude of cold- 
roili'd, snioothed only." tliesc words vvere eniiiloyed by Co!ip;rcss v.-ith tbe 
trieaning tboretofore given tht-ni by custoiiis iiutboi'itles under earlier acts, 
and tboy, tberefore, do not int^ludc strips wliose only polish or Ijrisbteniug 
is incidentally no(piired durins the coid-roUing, aud which were not lu- 
cluded in similar former provisions. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6213 (T. D. 2G,870), reversing the as- 
sessment of duty by the colîector of customs at the port of New York. 

The case relates to stecl strips, which were returned by the aripraiser as 
coid-roUed aud brishtenod. Tbe colîector iniposed the approprlnte rate of 
dutv provided in paragraph 1S5. Tarife Act -Tuly 24. ISOT, c. 11, § !.. Schednle C, 
30 Stat. IGt |U. S. Conip, St. IPOl. p. 10381, on steel in this f orm ; also, tlie 
additional dutv provided in paragrisph 1-11, § 1, Scbedule C, fio Stat. 1(52 
[TJ. S. Comp. St. 1001, p. 16401: "Ali strips • * * of iron or steel, * * » 
which are cold-roUed, * * * brightened. * * * or polisbed by any pro- 
cess to such perfected surface-finish or polish better than tl'.e grade of cold- 
rolled, smootbed only." Tlie iinporters ol):jected to the imposition of this 
additional duty, on the authority of tbe décision of the United States ('ir- 
cuit Court of .\ppeals for the Second Circuit, in U. S. v. Crucible Steel Ce., 
1.17 Fed. 384, 69 C. C. A. 576, sustaining a similitr contention on lilje nierchan- 
dise. ïn that case the court found that the expression "oold-rolled, snioothed 
only," had at the time of the enactraent of the tariff no genei'al, well-rei.'og- 
nized commercial nieaning, and held that as it had been tlie customs practice 
under former législation not to apply a similar provision to such merchandise, 
it would be assiuned that Congress in re-enacting that provision in the tariff 
aet of 1397, "fully understood what dividing grades had been adopted by the 
customs authorities under the earlier act. and by tbe use of the sanie langnage 
intended to provide tiiat the same grade shotild be the criterion for detenida- 
iug in which group future importations should be classified for duty purposes." 
The government made a naw case before the Board of General Appraisers, 
endeavoring to [)rove, by évidence additional to that before the Circuit Court 
of Appeals, that said expresision had a meaning which did not include the 
merchandise in controversy. This contention was overruled, the board ob- 
serving as follows: "Fischer, General Appraiser. After ail is said and done, 
the existence of a well-established, generally recognized commercial significa- 
tion of the descriptions 'cold-rolled, smoothed only,' remains undemonstrated. 
Several witnesses, it is true, gave their impressions as to what it meant; 
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but they admitted that the ordinary process of cold-rolling steel producod ou 
its surface a certain amount of polish, tlie resuit of the attrition of tlie rolls, 
and they could not say at what stage of the process, or after how many passes, 
the article ceased to be 'cold-rolled, smoothed only,' and became 'better than" 
the same." 

Charles Diiane Baker, Asst. U. S. Atty. 
William J. Gibson, for importers. 

LACOMBE, Circuit Jiulge. I cannot sec that the additional évi- 
dence as to trade-designation differentiates this case from that which 
was before the Court of Appeals. That court disposed of the ques- 
tions presented upon the theory that Congress used the terms it em- 
ployed with the meaning which has been theretofore given them by 
the customs authorities under earlier acts. There is nothing in this 
record to induce a contrary conclusion. 

The décision of the Board of General Appraisers is afïîrnied. 



In re HOME DISCOUNT CO. 

lu re ROSE. 

(District Court, X. D. Alabama, S. D. July 3, 190G.) 

BANKRT'rTOY — ORUERS OF EeFEREE — REVIEW. 

A party to au order made by a référée In bankruptcy after hearlng 
on the nierits cannot hâve it revlewed. as provided 'by Bankr. Act July 
1, 1898, c. 541, § 38, 30 Stat. 555 [U. S. Comp. St. 1901, p. 34351, unless 
he pursues the mode prescribed by General Orders No. 27 (89 Fed xl ; 
32 O. C. A. xxvii). 

Same— DisoBEDiENCE. 

A party to an order made by a référée in bankruptcy cannot ignore the 
order until the référée certifies hin dlsobedience to the judge, as author- 
ized by Bankr. Act July 1, 189S, c. 541, § 41, 30 Stat. 556 [U. S. Comp. 
St. 1901, p. 34371, and then, ou the siuiimaiy hea.rlng for which the statute 
provides, set up in défense matters eontested before the référée, unless 
they shovif he was wlthout jurlsdiction to maiîe the order. 

CONSTITOTIONAL LaW PoUCE POWEB KEGUIATION OF LOANS — CLASS 

Législation. 

Act Ala. Mareh 9. 1901 (Acts 1900-01, p. 2G85), regvilating the busi- 
ness of money brokers, aud providing that ail persons engaged m loau- 
ing money on securlty of bills of sale, etc., shall express in the In- 
strument securing such loan the rate of interest, the date of the loan, 
tlie faet that the instrument is taken for a loan of money, a minute 
description of the property, and wlthln flve days shall flle the instru- 
ment for record In the ofBce of the probate .ludge, and that contracts for 
the loan of money made In violation of the act shall be void, was a valid 
exercise of the state's police power, and was uot unconstltutional for 
inequality, although its provisions do not "apply to the business of bauking 
and loans, when the amount exceeds seventy-flve dollars." 

BANKKUPTCY FtITUEE WaCES — ASSIGNMENT — DiSCHARGE. 

A bankrupt's riglit to earn wages in the future and dispose of the 
fruits of his labor is not "propertv," as that term is used in Bankr. 
Act, July 1, 1898. c. 541, §70, 30 Stat. 505 [U. S. Comp. St. 1901, p. 
3451], vestlug ail the bankrupt's property not exempt in his trustée, etc. ; 
and henee the bankrupt's discharge operated to a%'old an assignment of 
future wages given to secure a provable debt earued after the flling of 
his pétition. 
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5. SaME — ASSIGNMENT — AViTHDRAWAI. — ^OHDEB OF REFEREE. 

Where a ereditor of a bankrvipt took an assignment of future wages 
to secure a loan, which was contrary to public policy, and prior to the 
debtor's adjudication in bankruptey, flie lender took no steps to reduce 
the wages to its constructive possession, and did not notify the employer 
until after the intervention of bankruptey proceedings, -n'hen the as- 
signment was filed with the employer, the steps taken by the lender 
subséquent to adjudication were iuvasive of a possession which was al- 
ready in the bankruptey court, and hence the référée had power to 
summarily compel the lender to restore the status quo with référence 
to the bankrupt's wages by wlthdrawing the notice of assignment. 

6. Same — Institution or PRocKEmNOS — Pabtiks, 

Since the wages earned by the baiikrupt after the flling of a pétition, 
in the event of his discharge, pussed to the bankrupt in liis own right, 
the referee's order was not erroneous becuuse the proceediug was begun 
at the instanc-e of the bankruijt. 

7. Same— Palse Pbbtenses. 

Where a statute provides that ail contraets for the loan of money 
made in violation of its provisions shall be invalid and void, and the 
loan to the bankrupt is made in violation of its provisions, the fact that 
the liankrupt obtained the loan by faille prêteuse docs not creato any debt 
\^'hicli the court can recctiinize, and does not jirevent tlie rcferee's ovdering 
the lender to withdraw notice of the assigmnent of wages hled by him with 
the bankrupt's employer to tic up the bankrupt's wages after adjudica- 
tion and pending discharge. 

8. Same — Review. 

In the absence of statutes or rules of court, a pétition to review or 
revise an order of a référée in bankruptey does not of Itself operate 
as a supersedeas, and whether or not it shali hâve that eCfect rests in 
the discrétion of the review iug or reviewed authority in the particular 
case. 

[Ed. Note. — Aripeal and review in bankruptey cases, see note to In 
re Kggcrt, 43 C. G. A. 0.] 

9. Same — Tkiai, De Novo. 

A pétition for review of a referee's order in bankruptey proceedings 
does not contemplate a trial de novo. 

10. Same — SscriiiTY for Costs. 

There is nothing in the bankruptey statute, or the rules prescribed by 
the Suprême Court to carry it into effect, which forbids the District 
Court from providing by rule that the fîiing of a pétition for review shall 
not operate as a supersedeas of the order made by the référée, unless 
bond be given to indemnify the opposite party in such suui as may be 
prescribed by the référée or by the judge, or from requiring the petitioner 
to give security for the costs of the review. A party certified for con- 
tempt for refusing to obey an order, who has not superseded it and giv- 
en security for the costs of the pétition for review, cannot justify his dis- 
obedience, if the order is not absolutely void, on the ground that it is no 
offense to disobey the order nntil after the court has contirnied it. 

11. Same — Contempt — Violation of Referee's Order — Advice of Ootinsel. 

Where, after a référée in bankruptey had ordered a créditer of the 
bankrupt to withdraw an assignment of wages filed with the bankrupt's 
employer, the creditor intended to violate the order and continued 
to do so until the bankrupt was eompelled to pay the claim as his only 
means of obtaining sustenance from future wages, advice of counsel 
was no défense to a proceeding against the creditor for contempt. 

12. Same — Liability. 

Where, attev a référée in bankruptey had ordered a creditor to with- 
draw an assignment of wages which had been filed with the bankrupt's 
employer, the creditor took no steps either to obey or supersede it, but 
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the creditor's inniiiiser for three weeks. in tlie face of tlie referoe's 
order, continued to tie iip the binikrupt's wiiges until lie was coinpelled 
to pay the claim, the credltor was subject to puiiishmeut for coutempt. 

In Bankruptcy. 

On March 2, 190(), Référée Birch, nt Birmingham, certifled tliat Mrs. J. 
IIulï, the manager of tlie Home Discount Ooiiijiauy, a moiiey broker, stood 
in conteinpt for refusing to obey an order luade by tlie référée on February 
15, l!)0(î, directing her to witlidraw an asgigninent of tlie wages of one A. 
.J. Rose, a bankrupt, adjudged on tlie IHtb of February, 190(5, wliieli slie 
flied the next da,y after hearlng of the adjudication, with bis eniplo,yer, the 
Alabama Great Southern Bailroad Company. The certifleate stated, anioiig 
otlier things, "that the assignment was served on his présent employer for 
the purpose of harassing and annoying the bankrupt, and forcing hini by 
unlawful methods to pay an outlawed debt, with the hope that, unless said 
assignment was wlthdrawn, the bankrupt would lose his position uiider 
the rules and régulations of the railroad comjiany by whoni lie was em- 
ployed." It aiso certifies "ail pleadings and papers filed in this case," and 
that a rule was issued by the référée to Mrs. Iluff, who appearod, and on 
the hearing. her answer beiiig adjudged insufflcient, she was directed to 
withdraw the assignment ; but nelther the rule, nor the pleadings, iior the 
order to Mrs. Huft' is eontained in the papers so certifled. ïhe pleadings 
and papers certifled show that on the IStli of Februar,y, 1006, the referce 
issued a rule to the Home Discount Company to show cause why it should 
iiot dismiss the assignment procoeding, and propound its claim in the court 
of bankruptcy; that it appeared specially, protesting against tlie .lurisdic- 
tion and not waiving its objection, filed an answer, which was sworii to 
by Mrs. Huff, setting up that the bankrupt, for a présent valuable considéra- 
tion, had transferred the money in controversy ; that the assignment was 
aceepted in good faith, and not in fraud or in contemplation of the bank- 
rupt act; that the j)roperty therein assigned was witliin the exem]itioii liniits 
of the State of Alabama, in which state the bankrupt résides, and in which 
the contract was to operate and take effect ; "that the bankrupt. in order 
to obtaiu the money paid for the assignment, falsely represented that lie 
was not insolvent, and that his indebtedness amouiited to nothiog; that tue 
représentation was niade in writing and relied on by the com])any, and by 
moans of it the bankrujit obtained tlio considération for the wages. and is 
therefore not entitled to discharge. Tlie record further shows that the 
bankrupt ontered a gênerai and spécial déniai, and set up speciflcally that 
the assignment was void, under a local statute, and, further, that Mrs. Huff, 
the manager of the Home Discount Company, and the bankruiit, botli tes- 
tified on the hearing before the référée. The référée found that the as- 
signment was void, and ou February lô, 1000, made the following order: 
"February 14, 1006, being the day set for the hearing on the pétition of 
above-named bankrupt, filed on the 12th day of February, 190(>, and it np- 
pearing that notice has been duly given as required by the order of the 
court thereon, and answer of Home Discount Company liaving beeu deemed 
insufflcient, it is ordered that the Home Discount Company do imniediately 
cause to be withdrawn notice of the assignment and the assignment jiroceed- 
ing pending thereon upon the claim against the said bankrupt. and the Ala- 
bama Great Southern Railroad Company dischargod, aud that he propoiuid 
his claim, if any he has, against said bankrupt in no otlier than in this 
court." On March 3, 1006, the attention of the District Judge. who was 
then holding court in the Middle district at Montgomery, was called to the 
failure of Mrs. HufC to obey the order directed to her, and he ordered tlip 
issue of a rule to her to show cause, etc. The niatter came on further to 
be heard at the adjourned March term at Birmingham in June, 1006. 

Some of the original papers in the proceedings before the référée as to 
Mrs. Huff are missing from the files, but a copy of the order to her is 
set forth in her answer to the rule nisi from the District Court as Bxliibit 
O, which shows that ou the proeeeding before the référée, the answer of 
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the Home Discount Comiiany liaving been (Iceiiied in^^ufricioiit, it is "or- 
dered that Mrs. J. Iluff, agent o1' the Home Discount C()uii);iuy, do iiiime- 
diately cause to be withdrawn notice oï the assignment aud the iis.sign- 
inent proceedlngs pending thei-eou upou the claim against said bankvupt, 
aud the Alabauia Great Southern Rallroad Company discharged, and tliat he 
propound bis claim, if any he lias, against the bankrupt in no other than 
thls court." Upon the couiiug in ot Mrs. ITuIï's answer to the rule l'vom 
the District Court, and in view of the statements that the cause \Yas sub- 
mitted for final order on the pleadings, witbout oral testiniony, or "auy 
other évidence ;" that she w.i'i only an employé, and had no authority to 
Avithdraw notice of the assig'iTpf^t witbout instructions froni the atturne.y 
of the Company, who advised her not to obcy until petitiou for review had 
been passed upon, the District Court, tlien sitting at Birmingham, ordered 
the issue of a rule to the Home Discount (.'oinpany to show cause why it should 
not be punished for its disobeûience to the order of the refereo directcd to it 
on the 15th of February, 1906. The eonipany appeared specially for the 
purpose of the motion, and moved to strike from the files the pétition on 
whieh the rule was issued. aud to discbarge tlie rule, on the gronnd that 
the court was witbout .lurisdiction in a summary proceçding to détermine 
the rights of the respondent, an adverse possessor. to tbe inouey iu contro- 
versy. It insisted upon the défenses niade in its answer liefore the réf- 
érée, as to the vaiidity of the assignment, etc., and set up a false pretcnse by 
tbe baukriipt in ohtaining the loan, and averred that be was not eiititled 
to a (liscbarge. It also alleiçed that within five days after the making 
of tbe referee's order it flled a pétition for review with tlie releree; that 
the flling of this pétition was a matter of riglit, and oi)erated as a super- 
sedeas and transfer of the matter ap]>ealed from to the District Court ; that 
the proceeding was instituted by tbe bankrupt. wlio was not interested, aud 
could not assail the transfer of wages. It stated as a further dellense that 
on the lOth of April, 1900, the bankrupt bimself and comisel proposed to 
hâve tbe proceedlngs dismissed and respondent discharged, witliout cost 
or damage to it, upon the payment by tlie liankru|it of tlie actual amount 
obtained, together with a reasonable attorney's fee, which the company 
accepted in good faltb, etc., and insisted, the bankrupt being the only part'y 
€omplaining. that the matter ougbt to be tr(>ated as settlcd. The compaiiy 
also inade a separate motion to dismiss the jiroceedings ou account of the 
settlement, whicli motion was joined in l)y Jlessrs. I^andjin & Watts, at- 
torneys, who it would seein were specially employed to negotiate the set- 
tlement for tlie Ijankrupt, and did so. Thèse gentlemen did not appear be- 
fore tbe référée, or before the District Court ; tbe bankrupt being rejir''- 
sented on thèse occasions by bis attorneys. Messrs. Truss & llowli'tt. It 
being denied. wheu tbe matter came on for bearing. that any pétition foi- 
review had beeu filed in this case. ,and assert(Ml that tbe seltlenient niade by 
the bankrupt in April was not voluntary, tlie District Court bad a subpnena 
Issue to Mrs. Iluff to testify in the case. The iiiavshal rcported that she 
"was too 111 to attend court. Uose. tbe bankrupt, a locomotive engiueer. v.-as 
absent from the district on one of bis runs. Other witnesses were heard, 
and proved that the paper in the file certified. giving tbe substance of tlis 
testimony of Mrs. HufC and the bankrupt i)ef()re tlie référée, was sulistan- 
tlally correct. Both of them testifled before the référée that tlie assignment 
was taken to secure a loan for $40.00, made in Dcïcember, 100.''). the company 
taking a paper for that amount, and loaning him .^:t().00. and that this loan 
was renewod in .lanuary. The bankrupt's testimony, on tliat occasion, was 
that tbe words "February and ilarch" were not in the instrument wlien be 
signed it, and that nothiug was said aliout tliem, nor was lie asked bow 
nuicb he owed. and that the word "notliing" was not in tlie coutract wheu 
he signed it. Mrs. Iluff on the same occasion testified tbnt tbe words "Feli- 
ruary and Mardi" were iiut in tbe assigniiient v.-lien tbe loan was renewed. 
with the bankrupt's consent, and tliat tlie word "notliing" was in tlie cou- 
tract wheu he signed it. The liody of tlie instrument was a printed ])aper. 
The oïdy writing was tlu» figures "IflO.OO." the name of tlie rallroad com- 
pany to whom it was addressed and in whose service tbe wages were to be 
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earned, the words "January, Febniary, and March," tlie word "nothing," 
the signature of the bankrupt, A. J. Rose, and tbe signature of tlie witness, 
Mrs. J. Huff. Tlae assignaient wben fllled in, read as foUows: 

"$40.00 Birmingham, Ala., Dec. 14, 1905 

To the A. G. S. R. R. Company. Birmingham, Alabama : For value re- 
ceived, the receipt whereof is liereby aclinowledged, I, the undersigned do 
hereby trausfer, sel], assign and set over unto Home Discount Company, 
ail wages, salary or nioney now due or to become due to me from the said 
A. G. S. R. R. Company, during the months of Jan. Feb. March, 1900. 
In order to obtaiu the considération paid for the above wages, salary or 
money, receipt wbereof is herelnabove aclcnowledged, I state that I am 
omployed, regularly, by the flrm, individual or corporation to whom tbis 
instrument is addressed or direeted, and that they, lie, or It are, or is, in- 
debted to me in an aniount in excess of the considération as recited for the 
uionths set forth above, and that there are no judguients, judgment liens, gar- 
nishments, orders, attachment liens, assignments or liens or claims of any otlier 
kind or charaeter ui)on or against said wages, salary or money on me in favor 
of any person, firm or coriiorntion ; that I am solvent ; that my total indebt- 
edness does not oxeeed the sum of nothing, which I bave ample property 
to pay off and satisfy in full, outside of any exemption rights which I bave 
under the lavi'S of the state of Alabama. For value received, I, the said un- 
dersigned, do hereby irrevocably eonstitute, authorize and empower G. E. 
Horton, or any other agent for said Discount Company, my true and lawful 
attorney in fact, to exécute or sign any other trausfer, or assignment or 
différent instrument necessary or proper, or which inay be required or 
deemed necessary by him, for the purpose of collecting said money, or any 
Iiart thereof, including receipts, vouchers, drafts, and pay rolls, etc., in my 
name, or otherwise, at his pleasure. If for any reason the said Home Dis- 
count Company should fail to colleet or receive ail of said wages. nioney 
or salary, set forth above, for the said considération, I the said under- 
signed, do hereby further transfer, sell, assign and set over unto the Home 
Discount Company ail other wages, salary or mone,y which may hereafter 
accrue to me from the same person. firm or corporation to whom tbis in- 
strument is direeted, or from any otlier person, firin or corporation for a 
number of months equal to the nuniber set forth above, to be selected by 
the said Home Discount Company, or any authorized agent, and I hereby 
eonstitute and appoint any agent of said Home Discount Company my true 
and lawful attorney in fact, in my name or otherwise, to exécute sueh 
other or further instruments necessary or which be niay see fit to exécute 
for the purpose of collecting ail or any part of said nioney, or wages, in- 
cluding signing checks, pa.y rolls. and indorsing checks in my name. I 
hereby agrée to act as the agent of the said Home Discount Company for the 
collection of the said nioney or wages, and account to it for every cent 
of the same immediately upon the collection thereof, and hereby acknowl- 
edge the constitution and appointinent of niyself as such agent or b.nilee 
of said Discount Company for such purpose. In the event of the employ- 
ment of an attorney for any purpose in relation to this instrument or the 
money herein assigued, I hereby agrée to be taxed witb his fee, and waive 
the right of exemption as to any judgment recovered on account of any 
matter connected herewith, or growing out of same. 

"Witness: Mrs. J. HufC. A. J. Rose." 

Repeated efforts were made by the bankrupt and Truss & Howlett, his 
attorneys. after the releree made his order, to induce the respondent to pay 
the money into court, or to the bankJ'upt, and they procured the rule nisi 
from the district judge in March to Mrs. Huff. Howlett testifled that Mrs. 
Huff, the manager of the Company, told him that "lier attorneys had advised 
her to hold onto the money, and she intended to hold it, and there is no 
use for ,vou to conie around hère any more." Rose was a locomotive engineer 
in the service of the Alabama Great Southern Railroad Company. In Feb- 
ruary and March he earned .$18i.G5 wages. and the aniount stated to be due 
him for January in Rose's pétition was $72. When the assignment was filed, 
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like assignments of wages in favor of the Southern Trust Company for $15 
and W. 0. McCarty for $28.75 were flied with the railroad company. It 
was shown that efforts were made, by the bankrupt and his attorneys, at 
différent times, shortly after the referee's order, to get the railroad company 
to hold bacli enough of the money involved in thèse several assignments 
to pay the claims under them, and turn over the balance to tlio banlirupt. 
The railroad company was unwilling to do this uuless the bankrupt gave 
bond to hold the railroad company harmless, which the bankrupt was un- 
able to do. About that time, or shortly before, the référée had also issxied 
a rule to the railroad company to show cause why it should uot pay the 
wages into court. The garnishment clerk of the railroad comDuny testiiiert 
as to this, and that he "was holding the money on the garnishment." The 
bankrupt's wages for the months of .January, Fehruary, iind Mardi were 
held by the railroad company until April 10, 1900. An nffidavit of the bank- 
rupt was filed, whicli, after stating that he paid $117.25 in settlement of 
the claims of the Home Discount Company, W. C. McCarty. and the 
Southern Trust Company, which loans originally amounted to $79.75, ail 
of which were then in the hands of W. T. Ward, who was the attorney 
for the Home Discount Company, stated "that he was forced to enter into 
the settlement because of the fact that the said parties had failed and re- 
fused to obey the orders of the référée made in the case of A. J. Rose, banlv- 
rupt ; that lie was without the necessaries of life ; that his f amily was in 
actual need ; and that his supply men were cutting him off f rom further 
crédit." 

When the referee's order was made in this case, like orders were di- 
rected to the Southern Trust Company and W. C. McCarty as to assignments 
by Rose in their favor of wages to be earned with the same railroad com- 
pany. In tbose cases pétitions for review were filed, and the orders of the 
référée were passed on the pleadings. The attorney of the Home Discount 
Company testified that a pétition for review was flled in this case. The 
referee's docket shows no such flling, and no such paper was flled In the 
clerk's office. In view of thèse facts, and the statemeut in the alleged pé- 
tition for review that the order was made without "the hearing of any tes- 
timony," although it is undisputed that on the hearing before the référée 
Mrs. Huff did testify for the company and the bankrupt for himself, and the 
company was then represented by the same attorney who now represents 
it hère, it is clear that the attorney has confused this case with the other 
cases, in which he was of counsel, in which pétitions were filed, and which 
went off on the pleadings, and in which witnesses were not heard. The réf- 
érée testified that he had never seen any such paper. The attorney for 
the company also testified that on the making of the settlement with the 
bankrupt the lattei; "was represented by Griffin Lamliin, a schoolmate and 
Personal friend of his ; that he did not wish to malce the settlement, as 
there were certain questions he proposed to hâve reviewed by the District 
Court; that his friend insisted on a settlement, to which he finally con- 
sented, the bankrupt agreeing to pay the amount he obtaincd, with costs 
and a reasonable attorney's fee, this being $10.00 in each of the three cases, 
or $30.00 in ail ; that he did not consider this a reasonable fee, but con- 
sented to it, for the reasons already stated." It was not claimed that the 
costs of the pétition for review were either paid or secured, or that any appli- 
cation for supersedeas vi'as made to the référée or to the judge. 

Truss & Howlett, for the rule. 
Ward & Ward, opposed. 

JONES, District Judge. A party to an order made by the référée 
after hearing on the merits cannot hâve a review of it, under section 
.38 of the bankruptcy statute (Act July 1, 1898. c. o 11, 50 Stat. 555 [U. 
S. Comp. St. 1901, p. 3435]), unless he pursues the mode prescribed 
by General Orders No. 27, 89 Fed. xi, 32 C. C. A. xxvii. He cannot 
ignore the order until the référée, under section 41 (30 Stat. 556 
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[U. S. Comp. St. 1001, p. 3137']), certifies his clisoljedience to the 
judge, and then bring forward again, in his défense, matter contested 
before the référée prior to the making of the order, provided the order 
itself be not void. "The method of correcting error is by appeal, and 
not by disobedience." People v. Sturtevant, 9 N. Y. 363, 59 Am. 
Dec. 536 ; Passamore WiUiamson's Gase, 26 Pa. 9, 67 Am. Dec. 
374. The hearing "in a sumraary manner," for which the latter sec- 
tion provides, has no référence to errors intervening in the proceed- 
ings which led up to tlie order, and cannot be converted into an ap- 
pellate proceeding to détermine tlieir correctness. The court heard 
évidence as to the contentions of the parties becanse matters oc- 
curring subsequently to the making of the order, were set up in dé- 
fense or abatement of the contempt proceedings. As respondent in- 
sists that the matters upon which it seeks to go behind the referee's 
order render it void, and the same questions are involved in other 
cases now pending, the court will consider the correctness, as vi'ell as 
the vaHdity, of the order made in respondent's case. 

1. The assignment of wagcs was taken in December, 1905, by a 
money lender in Jefferson county, to secure a loan under $75 in 
amount. On March 9, 1901, the General Assembly of Alabama passed 
"An act regulating the business of money brokers and persons who 
loan money for themselves or others on bills of sale, notes or mort- 
gages or Personal property or other personal security in Jefferson, 
Morgan, Walker and Etowah counties." Approved March 9, 1901; 
Acts 1900-01, p. 2685. It provides, among other things, "that ail per- 
sons engaged in the business of money brokers or loaning money or tak- 
ing security therefore by bills of sale, mortgages on or conveyances or 
liens of any kind on personal property of [or], personal efifects or 
other Personal security," in the counties named, "shall when such loan 
is made, express in the instrument securing such loan, the rate of in- 
terest at which said loan is made, the date of said loan, the fact 
that the instrument is taken for a loan of money, a minute description 
of said property securing the loan, and if household goods from whom 
purchased, the date when said loan is due, and shall within five days 
thereof file said instrument for record in the office of the probate 
judge of the county in vidiich the property or instrument securing said 
loan is situated." etc. In one section, the act provides "that ail con- 
tracts for the loan of money made in violation of this act, shall be in- 
valid," and in another "that any contract made for the loan of money 
in violation of this act shall be void." Another section provides that 
the moneylender, if a nonresident, "shall give bond conditioned to pay 
ail damages that any person may sustain by reason of the enforce- 
ment, or the attempt to enforce any security taken for a loan in vio- 
lation of this act." Another section provides, if the claim is put in 
the hands of an attorney for collection, the attorney's fee "shall not 
exceed ten per cent, of the original loan." The fifth section provides 
that "noriiing in this act shall apply to the bnsiness of.banking and 
loans, when the amount exceeds seventy-five dollars." The exact scope 
of this last section is not clear. Does this proviso take loans in the 
business of banking, no matter how small the amount, wholly 
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without the opération of the statitte, and restrict it to loans made 
by otlier persons imder $75; or does it intend merely tliat loans 
over $75 made in that business, as well as ail other loans over that 
amount, no matter by whom made, are excejjted from the opération 
of the act? It is insisted that the first is the true construction, and 
that the exception of the business of banlting' renders the statute un- 
constitutional. Assuming, without decidinc;, that loans by banks and 
bankers. thongh under •'f!7ô are excepted, and that ail loans by others 
undcr $75 are left within the grasp of the statute, \ve will consider 
the matter in that aspect. 

Perfection is no more to be exactcd in législation than in other 
human work. The motives and interests aniiuating men, and the 
économie, industrial, social, and moral conditions wliicli. affcct the 
welfare of society, are almost infinité in number and character, so 
that it is impossible, in practice, without creating evil and injustice, 
to apply the same unbending rule to ail of thèse varying situations 
in dealing with concrète human affairs. Législative power, therefore, 
must frequently indulge in marked différences between persons and 
things in its attempts to remedy particular evils. Neither the state 
nor the fédéral Constitution exacts perfect equality in the apportion- 
ment of the burdens which the state finds it necessary to impose upon 
men to advance the public weal. Mère want of equalitv in the bur- 
dens imposed, or varying rules for the condnct of différent per- 
sons, even in relation to the same gênerai subjcct-matter, will not 
avail to overthrow a statute, if the différences it makes are not merely 
arbitrary. If its distinctions are based upon some just reason, and 
it does not attempt, under the guise of regulating an evil, to deprive 
of liberty or property without due proccss, or unjustly to confer 
spécial or exclusive privilèges upon one class at the expcnse of others, 
or to put burdens and penalties upon persons beyoncl the extent to which 
their condnct and relations to an evil fairlv subjcrt thcm, in view of 
the principle upon which the régulations are rested, the statute is not 
objectionable on constitutional grounds. 

The mischief which called forth the statute is well known. It arose 
in the contracting and collection of small loans in dealings with néces- 
sitons borrowers and small wage-earners, who as a nile had no se- 
curity except the pledge or assignment of wages to be earned and 
household goods. The borrowers agreed to whatever rate of interest 
was demanded. In this case, the rate was 120 per cent, per annum. 
As an assignment or hypothecation of wages, generally, without re- 
gard to some subsisting contract is not valid hère, lenders took an as- 
signment of wages to be earned under some particular contract. When 
disputes arose between borrower and lender as to the date or amount of 
payments made, or the date or the amount of the loan, or the borrower 
was slow in meeting his promises, the lender would file with the employ- 
er the instrument assigning the wages. The laborer was thns prevented 
from receiving his wages, altliongh he continued to work, until the 
dispute was settled. Cut off froni his means of subsistence, the bor- 
rower was almost invariably forced to succumb to the demands of the 
lender. Much suiïering ensued among laborers, and great harassment 
147 F.— .35 
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and in jury resulted to employer s, who could not détermine witli any 
certainty how long their employés or laborers would remain in their 
service under contracts which had already assigned their earnings 
as to which disputes were likely to arise at any time. Railroad com- 
panies, owners of furnaces and mills, and other large employers of 
labor, made and enforced rules, for their own protection, that em- 
ployés who had unsettled disputes about an assignaient of their wages 
should be laid off, and if the dispute were long-continued, should be 
discharged. Lenders became, in fact, the controllers and dictators 
of the labor of the borrowers. The différences between lenders and 
borrowers, and the steps which employers felt compelled to take in 
conséquence, brought on conditions which were yearly reducing hun- 
dreds of laborers and other small wage earners to a condition of serf- 
dom in ail but name. In the "business of banking," thèse small loans 
were seldom, if ever, made to this class of borrowers on the security 
named in the statute. The profits from thèse loans attracted another 
and différent class of lenders, who, as the Législature knew, monopo- 
lized the loans of this class of borrowers and engaged in evil 
practices, in wdiich banks and bankers did not indulge in the rare in- 
stances in which they made such loans. Loans by banks and bankers 
under $75, and loans over that amount, no matter by whom 
made, were rarely secured by an assignment of future wages or a 
lien upon household goods, and were not productive of the evil which 
the statute seeks to cure. The Législature knew that the taking of 
the security named by one class of lenders had almost invariably 
brought forth evil, while the same loans, on the same security, by 
another class in "the business of banking," had seldom, if ever, been 
harmful to the public welfare. The lawmakers, in devising a remedy, 
had to consider the différent habits and conduct of men in thèse occu- 
pations as to thèse loans, in order to apply an intelligent and just pré- 
ventive, and in doing so, necessarily discriminated between thèse 
classes, according to ther well-known habits and customs in the 
matter. No discrimination is made by the statute between those 
classes as to the right to contract. Ail alike are permitted to 
make thèse small loans on the security named. No class is licensed 
or taxed for anything donc in connection with them. Ail classes are 
left to stand on the same footing in ail thèse respects. The only dis- 
crimination is that one class of lenders is required to state, while the 
others are not, the truth in certain simple particulars as to the actual 
transaction in the instrument which évidences it and to record that in- 
strument. The statute is a police régulation pure and simple, to check 
usury and promote fair dealing in loans between one class of money 
lenders and one class of borrowers on a particular kind of security, 
by reqtdring certain statements to be put in their contracts and that 
they be recorded. If the practice of one class of money lenders makes 
such précaution necessary as to them, it would be going an unwarrant- 
ed length to hold that the state police power must either leave them 
entirely alone or else provide the same régulations, regardless of any 
need for them, for like loans made by ail other classes of money lenders. 
St. John V. New York, 301 U. S. 037, 2G Sup. Ct. o34, 50 L. Ed. 
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- — . Such a contention has met with almost universal disapprobation 
in the courts, both state and fédéral. If the court should strike down 
the statute for the reason hère urged, it would be a bald invasion by 
the judiciary of the législative prérogative, in a matter over which 
the Constitution has ieft the lawmaker almost boundless discrétion, 
simply because the meshes of the statute hâve not been woven so fine 
as to gather in every possible ofifender in every other branch of the 
money lending business. 

The presumption is that the Législature acts in good faith. The 
statute shows beyond peradventure that the lawmaker had a bona 
fide purpose to cure a wrong and had no design to unjustly discrimi- 
nate, and has not done so, between the class whose conduct it régulâtes 
and those whose conduct it leaves unregulated, as regards thèse small 
loans. The Législature could well regulate the conduct of one class and 
leave the other unregulated, and discriminate between loans under and 
those over -$75. Commonwealth v. Danziger, 17C Mass. 290, ,57 N. E. 
461. This statute clearly does not fall within the principle which 
vitiates législation forbidding one set of men to take usury and at the 
same time permitting others to do so. The laws regarding usury are 
not changed by the local statute, and still bear alike on ail classes, 
whether they fall within or without the régulations of the statute, and 
it does not give any class any advantage whatever over the other in 
this respect. The statements exacted in the written contract and that 
it be registered are not burdensome, and do not deprive the lender 
of any right or property. They are only reasonable régulations of 
a right. Save as denied by the express prohibitions or necessary im- 
plications of State and fédéral Constitutions, the Législature has bound- 
less power over such matters. Dorman v. State, 34 Ala. 216 ; M. K. & 
T. Ry. Co. V. May, 194 U. S. 267, 24 Sup. Ct. 638, 48 L. Ed. 971 ; 
Eidelity Mutual Life Association v. Mettler, 185 U. S. 308, 22 Sup. 
Ct. 662, 46 L. Ed. 922 ; Davis v. State, 68 Ala. ."58, 44 Am. Rep. 128 ; 
Holden V. Hardy, 169 U. S. 391, 18 Sup. Ct. 383, 42 L. Ed. 780. 

2. The effect of the assignment, without regard to its infirmities 
under the local statute, is avoided by the provisions of the bankruptcy 
law as to wages earned after the filing of the pétition. The power 
or ability of the debtor to earn wages in the future under a subsisting 
contract, standing apart from anything which it has brought into 
existence as property, is the mère right of the debtor to create property 
in the future. One dominant purpose of the bankruptcy statute is 
to prevent creditors from seizing, directly or indirectly, upon this 
right of the bankrupt, after bis adjudication, by applying its subsé- 
quent fruits to anterior obligations. This right of the bankrupt falls 
neither under the head of lands, chattels, nor choses in action, and it is 
not vendible. It is not subject to seizure on exécution at law, or 
équitable attachment, and equity will not appoint a recciver to in- 
tercept the expected fruits of its exercise. Spécifie performance of 
a contract as to future personal services will not be decreed. In a 
broad sensé, the right of a man to render personal services under an 
existing contract may be said to be his property; but the nature of 
the right is such that no one can compel him to exercise it, or get title 
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to or lien upoii it. The law, except as a punishnient for crime, can 
never take this right away from a man, or confer any property in 
the right itself upon another man. It can affect the right only by cleal- 
ing with the property it brings into existence. Whcther it can then be 
taken dépends npon the man's status at the time, and wlietlier the 
law then gives a remedy for the enforcement of liis contract concern- 
ing the thing his labor has brought into existence. The debtor's riglit 
to earn wages in the future and to dispose of tlie fruits of liis labor 
is not "property'' in any sensé in which the bankruptcy statute uses 
the term, but constitute rather rights and privilèges which go to make 
up a man's liberty and freedom. The plain purpose of the statute 
is that the title and right to ail things and rights which do not fall 
within the vesting words of section 70 of the bankruptcy statute (30 
Stat. 565 [U. S. Comp. St. 1901, p. 34511) shall remain in the bank- 
rupt, and that as to the rights or things thus saved to him he shall be 
released from ail liability to answer for prior debts and contracts, with 
certain exceptions not hère material. The right of the debtor to work 
and contract for future service is not mentioned, directly or inferen- 
tially, in the rights or things required to be sold, appraised, or sched- 
uled, or which pass to the trustée for the benefit of creditors. The 
studied enumeration of the particular rights and things which the 
bankrupt is required to surrender takes ail other rights and things 
not named without the définition, thus fixed, of the "property" which 
the statute intends to take from the bankrupt or to pass to his credit- 
ors. Whatever he is not required to surrender is his absolutely, freed 
from the enforcement of the obligation of his prior contracts, unless 
at the time of the filing of the pétition it has taken the form of proper- 
ty, upon which a lien has fastened. In that event only does he take it 
subject to the performance of prior contracts concerning it. If a debtor 
should solemnly contract for a présent valnable considération not to 
avail himself of the benefit of a discharge against the enforcement 
of a contract as to wages to be earned when they do actually come into 
existence, his undertaking would be void on grounds of public policy. 
Nelson v. Stewart, 54 Ala. 115, 25 Am. Rep. G()0. Equity, therefore, 
cannot import into the obligation of the assignment any promise of 
the assigner, upon which to build an equity to a lien, that the power 
will be exercised after the adjudication, to bring wages into existence 
to satisfy the terms of a prior assignment, or that the bankrupt will 
not avail himself of a release from the obligation, when it is sought 
to enforce it after his discharge. The adjudication of a debtor, fol- 
lowed by a discharge, takes away ail remedy for the enforcement of 
the obligation of the contract concerning wages earned after his bank- 
ruptcy, precisely as the discharge releases the debtor from the per- 
formance of the obligation of his promissorv note made prior to the 
adjudication. Clark v. Clark. 17 How. 315, 15 L. Ed. 77; In re West, 
11 Am. Bankr. Rep. 782, 128 Fed. 205. As well said by Judge Bel- 
linger. In re West, supra. 

"ïhe (liseliarge in baiikVTiptey opevatod a fliselmrse of tliese oblisntioiiK 
ïis of the date of the luljudieation. so tliat the obligations wero dischargeé 
before the wages inteiided as security were iu existence. The law does 
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not continue an obligation in order that there inay be a lien, but does so 
because tbere is one. The eflfect of tlie discharge upon the prospective lien 
was the same as though the debt had been pald before the wages were 
earucd." 

Mallin v. Wenham, 209 111. 252, 70 N. E. 564, 65 L. R. A. 602, 101 
Am. St. Rep. 2o3, reaches a contrary conclusion. Clearly it disre- 
gards the plain policy of the statute. It is not supported by the 
weight of authority. The theory of that décision is that, as the as- 
signée has a right under his contract to take the wages when they do 
come into existence, the right so to take them, though the wages are 
not then in existence, amounts to an équitable lien, at the time of the 
adjudication, which the bankruptcy statute préserves against the ab- 
solutions of the discharge. But what was then in existence upon 
which a lien could fasten? Certainly nothing but the right to work 
under the contract in the future. That right cannot be the subject of 
any lien whatever, either at law or in equity. Caption of the fruit 
of that work after bankruptcy cannot be sustained on the theory that 
the assignée had a prior lien on the right to work, which can be ex- 
tended to the fruits of that labor. The wages not being in existence 
at the time of the adjudication, and the right to earn them not then 
being subject to a lien, there was no property or thing in existence, 
at that time, upon which a lien could attach, or be preserved. The most 
the assignée had, at the time of the adjudication, was an executory 
contract to turn the wages over to him when they did come into ex- 
istence in the future. East Lewisburg v. Marsh, 91 Pa. OG : Christian 
& Craft Grocery Co. v. Michael & Lyons, 121 Ala. 87, 25 South 571, 
77 Am. St. Rep. 30. This equity cannot be made to ripen into a lien 
upon the wages until they come into existence after the adjudication, 
and then only by enforcing against the bankrupt the obligations of a 
contract for whose enforcement the law dénies ail remedy, and from 
which the discharge releases the bankrupt of ail liability. The uphold- 
ing and enforcement of the claim of the créditer, under such circum- 
cumstances, is not the préservation of a valid lien, which the bank- 
ruptcy statute saves, but the création outright of a lien in violation of 
the provisions of that statute. 

Mitchell V. Winslow, 2 Story, 630. Fed. Cas. No. 9,673, upon which 
Mallin v. Wenham is really rested, does not .sustain it. In the former 
case the owner of a manufactnring plant mortgaged it, together with 
such tools and stock as might be acquired in the next four years, 
during which the debt was to be paid. Upon default the mort'gagce 
took possession of the mortgaged property and the tools and stock 
in trade acquired in the business since the making of the mortgage, 
and the contest as to the title to the acquisitions of the mortgaged 
property was between the purchaser from the mortgagee and 
the assignée for creditors. The bankruptcy statute of 1841 ijrovided, 
among other things, that nothing therein shall be construed "to annul, 
destroy, or impair any lien or mortgage or other securitics on property, 
real or personal, which may be valid liens by the laws of the states, re- 
spectiveiy, and which are not inconsistent with the second and fifth 
sections of the act." The présent bankruptcy statute préserves valid 
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liens upon property in actual existence at the time of tlie adjudication, 
but does not save the right to create liens in the future on something 
to come into existence in the future, b}^ enforcing executory contracts 
made concerning it, when the subject-matter has not come into exist- 
ence at the time of the adjudication, where a discharge destroys ail rem- 
edy for the enforcement of the bankrupt's liability under such contract. 
Justice Story was speaking of an accretion or increase in the form of 
"personal property," to quote the expression of the statute of 1841, 
as to the subject-matter upon which it saved liens, which had come 
into existence and passed into the possession of the creditor beforc 
adjudication, and not of a subject-matter, like wages to be earned, the 
mère fruit of Ihe bankrupt's personal exertions, when they are earned 
and it is sought to seize them after adjudication. He was dealing 
with no such right, and was not giving the law as to the proper con- 
struction of a bankruptcy statute like the présent as to such right. 
Moreover, under Mallin v. Wenhani, the bankrupt must quit his for- 
mer employer during the period covered bv his assignment, else tlie 
obligation of his contract as to wages is en'forced against him. The 
discharge destroys the remedy for the enforcement of the obligation 
of the contract, and it cannot be revived exccpt upon a new promise. 
Continuing to work for the former employer does not constitute a 
new promise to pay the debt, and does not revive the remedy or avoid 
the release of the discharge. In many callings and occupations, which 
will readily suggest themselves, there is frequently only one employer 
in a village, town, or locality. Forcing the bankrupt to pay, or move 
away to get work in his usual vocation, interfères with the bankrupt's 
liberty, and deprives him of some of the most valuable rights the dis- 
charge vests in him. Very plainly that décision thrusts into the statute 
an exception which the statute does not make as to the liabilities from 
which a discharge shall not release the bankrupt. 

The English courts hâve repeatedly held under their statutes, which 
are fuUy as broad as ours, regarding the préservation of liens and as 
to what passes to creditors, that the earnings of the bankrupt after 
the making of the vesting order, and before the order of discharge, 
cannot be recovered by the assignée, but pass to the bankrupt. The 
reason is tersely stated by Lord Denman, when he says, "The bank- 
rupt must live." In Williams v. Chambers, 69 E. C. L. 337, Lord Den- 
man said : 

"It is claimed upon the pleadhig, as a debt directly due the assignée for 
Personal labor of the iiisolvent. If the plaintîff were entitied to recover 
in respect of such a daim, we must go the leugth of decidiug that the as- 
signée. In the words of Lord Jlansfield, in Cliipi)endale v. Tomllnson. 1 Co. 
Bank. L. 4.32, let the iusolvent out to liire and contract Inmself for his per- 
sonal services." 

Many years ago the Suprême Court of Alabama, in Mosby v. Steele 
& Metcalf, 7 Ala. 301, declared: 

"It is entirely reasonablo. in tlio interval whicli must elapse bet\Yeen the 
rteci'ee and the final hearing for tlie banlvvupt's discharge, tliat lie shall be 
permitted to hold property siibseiiuontly acquired, as othervvise he would 
not be able to support hinuself and faniily." 
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Accordingly, holding that under the bankruptcy act of 1841 the fédé- 
ral courts had no power to interfère with the proceedings of the state 
covirts, it enjoined the sheriff, who had made a levy, from selling under 
exécution goods of the insolvent, acquired subsequently to the filing 
of the pétition, and ruled, if a discharge were granted, that the in- 
junction be made perpétuai. 

Lastly, the Suprême Court of the United States has declared that 
the "libération" of the bankrupt "from incumbrance on future exer- 
tion" is one of the main objects of the statute. Hanover Nat. Bank 
V. Moyses, 18G U. S. 193, 22 Sup. Ct. 857, 46 L. Ed. 1113. We do 
not doubt, therefore, that the right and title to the wages earned by 
Rose after the filing of the pétition passed to the bankrupt, released 
from any claim or right growing out of the assignment. 

3. There is no aspect of the case in which the company can com- 
plaiu of the ordcr to withdraw the notice of the assignmcit of wages, 
and no foundation in law for its insistence that the court could not 
compel it to do so in a summary proceeding. The contract of loan, 
under which the assignment was taken, being in violation of pubUc 
policy, the assignment could not give any possession of the wages, 
either actual or constructive, or any title whatever. In the nature 
of things the respondent could not hâve any actual possession of the 
unearned wages, for they had not corne into being. Prior to the ad- 
judication the company took no steps which could reduce the wages 
to its constructive possession, even if it be conceded that its contract 
authorized it to take possession when the wages did corne into exist- 
ence. It did not notify the employer, and the latter made no promise. 
It had done nothing but take the assignment, which was a légal nuUity. 
Whatever of actual possession there was of the wages, as between the 
lender and the employer and the bankruot, when the latter filed his 
pétition, was certainly not in the lender. The employer laid no claim to 
the wages, and was a mère stakeholder. This was the state of afifairs 
existing at the time of the adjudication. The filing of the pétition, to 
say nothmg of the adjudication, operated as an attachment and injunc- 
tion, as of the date of the filing of the pétition, and put the wages al- 
ready earned in the custody of the court, and fixed the status and rights 
as to the unearned wages. International Bank v. Sherman, 101 U. S. 
407, 25 L. Ed. 866. Even if the assignment had been valid, no step 
taken by the lender subséquent to the adjudication could bave been 
effective to vest him with possession. Ail the steps the lender subse- 
quently took were invasive of a possession which was already in the 
court ; and in that posture of the case the court could summarily com- 
pel the lender to restore that status quo as to thèse wages, by witli- 
drawing notice of the assignment, even if the assignment had been 
valid, and to prosecute its claim, if it insisted on it, in the court of 
bankruptcy. The Home Discount Company not only interfered with 
the wages, after they were in the custody of the court, but the only con- 
tract or instrument under which it claimed title or right to interfère 
was, as matter of law upon the undisputed facts, an absolute nullity. 
It was, therefore, a mère nakcd intermeddler. The authorities are 
unbroken, under such circumstances, that the court may interfère sum- 
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marily to compel the intermeddler to desist and restore the status quo. 
Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 369, 46 L. Ed. 405; White 
V. Schloerb, 178 U. S. 542, 20 Stip. Ct. 1007, 44 L. Ed. 1183 ; In re 
Tune (D. C.) 115 Fed. 906. Apart from the wages being already 
in the possession of the court, in conséquence of the adjudication, the 
law, under the circumstances, g'ave the bankrupt the right to enjoy, 
pending discharge, certain privilèges, immunities, and benefits, in the 
free exercise of which the statute imposes the duty upon the court 
to protect him. Among them is the right to enjoy the benefit of a dis- 
charge, if the bankrupt compHes with the provisions of tlie statute, 
and, in order that the practical good of such (hscharge shall not be 
taken from him, that he shall not be coerced, pending discharge, by any 
device of creditors, into the paynient of a debt from which the dis- 
charge would free him, or which would operate upon his rights to any 
particular property, if the effect of such discharge would pass such 
property either to himself or to the estate, as against a creditor who 
claimed it for himself. The jurisdiction of the court to protect the 
bankrupt in the enjoyment of such rights, whcther ancillary or origi- 
nal, is abundant and its exercise is justificd to conserve to the fullest 
extent the court's original jurisdiction, which had already attached 
in the particular case. Before tlie assignmxmt was filed, the bankrupt, 
his estate, and privilèges which he was entitled to enjoy in consé- 
quence of the adjudication, had been drawn into the cognizance of 
the court of bankruptcy. It was under duty, and had undoubted au- 
thority, to prevent any mtermeddling with the administration of the 
estate, already begun in the court, and to prevent the taking of any 
steps which would defeat the application of the assets according to law 
or frustrate the bankrupt's right to the practical enjoyment of the privi- 
lèges the statute confers upon him, in event of discharge. The filing 
of the assignment of tlie wages with the bankrupt's employer the day 
after the adjudication was an effort to embarrass the administration of 
the estate, and to force the bankrupt by tlie sore pressure caused by 
withholding the wages to pay an illégal demand, from which a dis- 
charge would free him. It vi'as nothing more than an effort to starve 
him into abandonment of his right under the law, in défiance of the 
orders made to enforce those rights. If a court of bankruptcy bas 
no power to prevent creditors from making such use of assignmcnts 
of wages, it had as well shut its doors. and abandon ail effort to vin- 
dicate the rights which the statutes commit to its protection. The 
law does not makc such weakdings of courts of bankruptcy. They 
bave ample power to protect the bankrupt in the enjoyment of ail 
his rights, and to frustrate the efforts of those who seek to defeat the 
practical enjoyment of them. In re Hicks (D. C.) 133 Fed. 739; sec- 
tion 2, subd 15, of the bankrujjtcv statute (Act fulv 1. 1898, c. 541, 
30 Stat. 546 [ U. S. Comp. St. 1901, p, 34211); Collier on lîankruptcy 
(5th Ed.) p. 26. 

4. The referee's order was not erroncous in any degree, because 
the proceeding, which résultée! in the order, was begun at the instance 
of the bankrupt. The court administers the property. It is its duty 
to sce that the assets are adniinistered according to law. The trans- 
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action upon whicli respondent relied being violative of public policy, 
respondent had no right, title, or real claim to the wagcs, and in at- 
tempting- to apply, and afterwards appl_ving, them to its void claim, 
it was, we repeat, a mère naked intermeddler. The court could rightly 
interfère, of its own motion or upon complaint of the bankrupt or 
any other interested person. In re Tune (D. C.) 115 Fed. !>06. It 
is the statutory duty of the bankrupt to inforin the trustée of viola- 
tions of the act. The court is not bound to delay proceeclings when 
the matter is brought to its attention, and insist upon the circumlocu- 
tion of having the bankrupt go first to the trustée, and then liaving the 
trustée conie to the court. i\Ioreover, the assignment filed with the 
employer covered not only wages earncd at the time of the bankruptcy, 
but those to be earned. The earned wages, not having been claimed 
as exempt and the assignment of them being void, were assets of the 
bankrupt's estate. The wages earned after the liling of the pétition, 
as we hâve seen, in event of discharge, passed to the bankrupt in bis 
own right. The assignment purported to cover both. and keeping it 
on file, although it was a nullity, had the practical and inévitable 
efifect to prevent the employer from paying the earned wages irito 
court, as he should hâve donc, and detained the wages earned after 
the adjudication from the possession of their lawful owner. The 
bankrupt had a direct personal interest in moving for the order. 

5. There is no légal basis whatever for the theory that the court 
has no power to interfère hère, because the loan was obtained by a 
false prêteuse by the bankrupt, whereby a debt was created which could 
not be affected by a discharge. The agreement under which the loan 
was effected and the assignment taken, being the offspring of a trans- 
action oftensive to public policy, are uttcrly powerless to create a 
debt, or to confer any rights upon the lender, which a court can rec- 
ognize. The borrower and the lender are in no sensé in pari delicto, 
and the borrower, therefore, may bave relief against the transaction 
wliich the lender could not. Smith v. Bromely, 2 Douglass, 670 ; Brown- 
ing V. Morris, 2 Cowper, '■(9o: Turner v. Merchants' Cank, 126 Ala. 
415, 38 South. 469. This woukl be true, even if the marshaling of the 
assets, according to the provisions of the statute, could be said to be 
administering équitable relief to the bankrupt against the contract' 
The local statute puts no duty upon the borrower, and does not re- 
strain him from doing anything. It was enacted to protect the bor- 
rower against the lender. Moreover, if it be conceded, in view of the 
prohibitions of the statute, which the lender plainly violated, that the 
bankrupt could by false prêteuse create a debt which the court could 
recognize, and which could not be affected by a discharge, the fact 
remains that the bankrupt denied the making of the false prêteuse, 
and the référée who saw and heard the witnesses, decided the issues 
of fact in favor of the bankrupt. In view of the circumstances of the 
case, the court thinks the bankrupt's version most probably the true 
one, and, if it doubted, could not disregard the finding of the référée 
on this point, unless reasonably convinced that it was erroneous. 

0. The insistence that the court has no right to make any rule for 
securing the costs on the pétitions for review of the réferee's order. 
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and that it is powerless to exact bond or other iiidemnity for the pro- 
tection of the opposite party diiring the stay of the order, pending 
the review, is wholly unfounded. In the absence of statutory provi- 
sions or rules of court, a pétition to review or revise an order of the 
référée does not in and of itself operate a supersedeas of the order, and 
vvhether or not it shall hâve that efïect, rests in the discrétion of the 
reviewing or reviewed authority in the particular case. It has few 
of the properties of an appeal. Primarily, at least, it does not con- 
template a trial de novo. It removes nothing ont of the District Court 
into any other court. The pétition, though filed with the référée, is 
really addressed to the District Court, and asks action by that court 
on a record which remains in that court. It is no more than a péti- 
tion for a rehearing, or a motion for a new trial, in the court of origi- 
nal jurisdiction, while the judgment or decree remains in the power of 
the court during the term, and does not stay exécution, unless in pur- 
suance of rules or by spécial order. Aside from the inhérent power 
of courts to provide rules for administering of justice therein, the court 
has abundant statutory authority to make ail reasonable régulations, 
not inconsistent with tliose prescribed by law and the rules made by the 
Suprême Court, which it deems needful to prevent abuses of frivo- 
lous pétitions for review. One of the rules in force, when the referee's 
order was made, provided "that on hearings before référées in bank- 
ruptcy, and on nisi proceedings when the rule is made final, the filing 
of a pétition for review shall not act as a supersedeas, unless the un- 
successful party shall file bond, with surety, in such amount as may 
be required by the référée or judge, conditioned to pay any damages 
growing out of said appeal, in event the same is not successfuUy prose- 
cuted. Failure to comply with the order of the référée, unless péti- 
tion for review and bond be filed and allowed by the référée, may be 
treated as a contempt of court." The only régulation in the statute re- 
garding the revision of orders of référées is that they are "subject 
always to review by the judge." No. 87 of the General Orders in 
Bankruptcy prescribes only the form in which the matter for review 
shall be presented to the judge, and does not deal with any question 
of costs or the effect of the filing of the pétition as a supersedeas. 
Nearly every order the District Court makes is subject to revision on 
appeal or writ of error. Yet it has never been heard that the party 
aggrieved can hâve a supersedeas, or avoid giving security for costs, 
in disregard of the rules of the court, merely because the law gives 
a writ of error or appeal as a matter of right. There is nothing 
in tfîe régulations made by the District Court which runs counter to 
the statute or rules of the Suprême Court. With the volume of busi- 
ness in the Middle and Northern Districts presided over by a single 
judge, whose time is constantly engaged with the common law, crimi- 
nal, and equity dockets, as well as the bankruptcy business, in five dif- 
férent places of holding court, from four of which the judge is always 
absent, it would be an intolérable abuse if a suitor, no matter how 
frivolous his objections, could, by the simple expédient of filing a péti- 
tion for review, stay the exécution of every order imtil finally con- 
firmed by the District Court, and then, if the pétition be determined ad- 
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versely to liim, escape ail liabllity for damage clone by the delay to the 
adverse party. In cases like this, which are constantly arising, such a 
doctrine would starve nearly every bankrupt into submission to de- 
manda of creditors. It would convert orders of référées into mère 
recommendations, to wbich no one need pay any heed until they are 
confirmed by the District Court, and would vest in the irrevisable 
discrétion of disappointed suitors a power and discrétion which the law 
lodges only in the court. 

Y. This is not one of the cases in which reliance upon the advice 
of counsel can shield a party from the conséquences of a deliberate 
disobedience. Hère there was a purpose not to perform an act which 
the order exacted — an order so précise and definite that no man could 
read it and fail to know what it demanded. Respondent does not 
claim that it misconstrued the order, or that it did not intend to disobey 
it. On the contrary, it admits that it knew precisely what the order re- 
quired and that it did not intend to obey it. It concluded to disobey 
on the advice of counsel, on the theory that the référée had no au- 
thority to make the order and that the court had no power to compel 
obédience to it before the court itself first passed on the pétition for 
review. Having ability to comply, and having intentionally and design- 
edly disobeyed the order, realizing fully what it enjoined, the Com- 
pany cannot be heard to say that it did not intend disobedience to the 
process of the court. The intent is shown bv the act, which speaks for 
itself. Agnevv v. United States, IG.'j U. S. 50, 17 Sup. Ct. 235, 41 L. 
Ed. 624. This is not a case where the disobedient party did a forbid- 
den act, honestly, though mistakenly, believing that its conduct was 
not forbidden by the order, and tlierefore, although it knowingly did 
the forbidden thing. yet had not any actual intent to disobey the com- 
mand. Under such circumstances there is no moral intent to defy 
the order, though there is disobedience to its command. The principle 
bas no application hère, where a party knowingly and intentionally 
refused to perform a spécifie act, which he knew the order commanded 
him to do. The law prescribes the extent of the duty of obédience to 
a judgment or dccree. If the order be void, any person may disregard 
it with impunity. If it be not void, though it abound in error, it must 
be respected, until reversed or suspended in some appropriate proceed- 
iug. The advice of counsel cannot make an order void, if it be not void ; 
and it cannot lessen its requirements, or relieve a party from the duty 
of conforming to them. The rights of the disobedient party are ex- 
actly the same, wdiether he acts with or without the advice of counsel. 
Whosoever intentionally défies an order, whether upon bis own judg- 
ment, or in reliance upon the advice of counsel, takes upon himself 
the péril of making a right décision, and if he make a wrong décision 
he must bear the conséquences. It will seldom happen, if sufiicientlv 
diligent search be made, that some attorney cannot be found who wil'l 
advise a discontented suitor, and honestly too, that a distasteful order 
is whoUy without warrant of law, and therefore may be safely dis- 
obeyed. To recognize the advice of counsel as a justification or an ex- 
cuse for a willful défiance of a valid order of the court would go a long 
ways towards sanctioning anarchy. The process of the court would be 
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robbed of the sanction wliicli the law gives it, and dépend, instead, 
npon the varying views of counsel in each particiilar case, no matter 
how erroneous they might be. Such a doctrine finds no countenance 
in our jurisprudence. 

8. After the référée made his order the respoudent took no step 
either to obey it or to supersede it. Notwidistanding the rule nisi 
from this court to its managing agent about tliree weeks after the 
referee's order, respondent continuée! to tie up the wages of the bank- 
rupt until in the end it was enabled to coerce him to make a settlement 
ont of court, the eftect of vvhich, in défiance of the provisions of the 
bankruptcy statute and the orders of the court was to niake valid 
a void assignment and kill ail enjoyment by the bankrupt of rights 
which the laws secure to him in the interval between his adjudication 
and discharge. This private settlement, which it was enabled to effect 
only by its persistent disobedience, was never brought to the attention 
of the court until it called for explanation ; and thcn it is boldly brought 
forward, not only as a détermination of ail matters at issue between 
the respondent and the bankrupt, but as foreclosing ail right of the 
court to take notice of the issues respondent raiscd with the court by its 
persistent défiance of its process. Respondent urges that this settlement 
was voluntary on the part of the bankrupt, and made at his instance, 
and that as an inducement to it lie promiscd to dismiss the contempt 
proceedings, in order to obtain what respondent seems to consider a 
Personal favor to the bankrupt. The settlement, though, perhaps, not 
made under such duress as would enable the bankrupt to avoid it was 
far from a favor to him. The respondent had tied up the wages of 
the bankrupt for weeks. For what purpose? Did not the bankrupt 
yield to the company's exactions in order to obtain a part of his wages, 
rather than to face the worse situation which confronted him if he 
held out? The settlement was a favor to the bankrupt only in the 
sensé that a captor's acceptance of an oiTer of a ransom is a boon to 
his helpless captive, because it relieves him from greater evils. The 
bankrupt could not bargain away any right of the court. He could 
condone violations of the orders of the court only in so far as they af- 
fccted his civil and pecuniary rights. The disobedience hcre involved 
much more than disregard of the personal rights of the bankrupt, be- 
cause that resuit was accomplished and could be accomplished only by 
persistent and flagrant défiance of the authority of the court. The 
court is compelled to notice respondent's conduct, because, in the lan- 
guage of Blackstone, it demonstrates "that gross want of regard and 
respect, which when courts are once deprived of, their authority, so 
necessary for the good of the kingdom, is entirelv lost among the 
people." Bessette v. W. B. Conkey Co., 194 U. S. 339, 330, 24 Sup. Ct. 
66.5, 48 L. Ed. 997. Respondent was charged with knowledge, and 
doubtless actually knew, since it was advising with counsel, that the 
nature of the step of the court shoukl or might take to rebuke and 
punish the défiance of its orders could not be a matter of barter and 
sale with the bankrupt. When analyzed, the excuse hère set up, not- 
withstanding the formai protestations of res])ect for the authority 
of the court and want of any intent to contenui its process, is nothing 
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more nor less than the assertion that the respondent had a right to do 
what it did, and that, having forced the bankrupt to settle the con- 
troversy in défiance of the orders of the court, it is now none of its 
business how that resuit was brought about. Such condnct "is utterly 
inadmissible in anv communitv professing to be governed bv law." 
In re Swan, 150 Û. S. 652, 14 Sup. Ct/ 225, 37 'L. Ed. 1207. Ail 
respect would be lost for the orders of a tribunal which would receive 
the excuse hère tendered, or allow it to go unrebuked and unpun- 
ished, 

The abuses resulting from thèse loans, taken in violation of the 
local statute, and the methods resorted to for their enforccment, the 
bankruptcy law and ail other law to the contrary notwithstanding, 
hâve grown so great that the number of insolvents who ilee to the 
court of bankruptcy for refuge is larger in the Northern District of 
Alabama than in any other district of the United States, with two or 
three exceptions. It is high time that an end was put to this state 
of things, if a firm enforcement of the law can bring it about. The 
Home Discount Company is the real offender. Its disobedience was 
willful. It persisted in its lawless conduct to promote its own gain 
and to effect its own unlawful ends. The court, under the circum- 
stances, will not consider how far it ought to deal with the mère agent, 
a woman who was misled by the advice of counsel, and perhaps thought 
she was only doing her duty to lier employer, but will visit the penalty 
upon the real author of the disobedience. Vi'hile the advice of counsel 
cannot be received as a justification or excuse for rcsista.ice to a valid 
order, the court m.ày in its discrétion consider it in mitigating the pen- 
alty for disobedience, and it does so now in imposing a fine of $500. 



BAY STATE GAS CO. OF DKLAWARE v. ROGEItS. 
(Circuit Court, U. .AlnssacbuKCtts. July 18, ]!J(lG.) 
No. 00. 

1. COEPORATIO?iS — liECKlVKES — Al'POIKTMEXT — AtITIIORITY TO SlE. 

A repoivcr wns r.ijpoiiitcd for a corporiitioii in tlie domipilinry dis- 
trict, îuid tliprciifter «•in aiicillnr.v appointniput was iiiado by tbe Circuit 
Covu't of tlie District of J!assacliusetts. Tlio order of ;iiicillary aj)i)oint- 
nieiit ex))rcsslv .^avo tlie receivor ail povi'crs d<;fcri!ied in tlie order of 
original aii))()iiitiiient, whicb îuithorized biin to institute actions, or siiits 
in iiny court for llio rccovcry of anv estate. firoperty, or dcniand existin;.; 
in fayor of tbe corporation. llrM tbat. thonsb the reeelver's powers were 
intorlocutory, and he was not constituted an assisnce or trustée for tbe 
purpose of winding up tbe cori)oratioii. be bad autbority to sue in tbe féd- 
éral courts f-nttin.s in jraRPaehtisetti^, in the name of the corporation, to re- 
cover profits niade by défendant, b.v virtue of liis coîitrol of the corjio- 
ratiou as its trustée, for wliicb defendrint bad not accoiinted. 

I Ed. Note. — Actions by or agaiiist receivers of fcd.'rnl courts, see 
note to .T. I. Case Plow Works y. Fiiiks. 2() G. O. A. 41».] 

2. EQITITY — ,Tt:KTSl)I(TIOK — RECOVf:RY OF MONEY. 

Wbere tlie subject-niatter of a suit eonsisted of certain frains nnd ])ro- 
fits arisin.iî ont of a trust, either express or constructive, tlie tact tbat tbe 
auiouut clainied could be liquidated in casb, so tbat tbe purpose of tbe 
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bill in tlie end was merely a deniand for money, did not deprive the féd- 
éral courts of jurisdiction thereof in equity. 

[Ed. Note.— For eases in point, see vol. 19, Cent. Dig. Bquity, §§ 151, 
152 ; vol. 47, Cent. Dig. Trusts, § 505.] 

3. Trusts — Actions Aoainst Teustkes — Pkivate Profits — Accountiîjg — 

Paeties. 

Wliere suit was brought to recover profits niade by one of three trustées, 
there being no claini that défendant shared tlie gains and profit sougbt 
to be recovered witli bis co-trustees, tbey were not necessary parties to 
the bill. as provided by Kev. St. § 737 [U. S. Oonip. St. lï)01, p. 587], and 
Equity Rules 22. 47, and 53. 

[Ed. Note. — For cases in point, see vol. 47, Cent. Dig. Trusts, §§367, 
368.] 

4. Same— Lâches. 

In a suit in equity brought by a receiver of a corporation to coinpel an 
accounting from one wbo held certain assets in trust for the corporation, 
in which case it appeared that the facts were not liuown until after the 
receiver was appointed, and that there were no peculiar circumstanees 
beyond the delay, Ueld, that the suit was not barred by lâches. 

[Ed. Note.^ — For cases in point, see vol. 47, Cent. Dig. Trusts, | 362.] 

5. Same— Active Trust. 

Where a deed of trust gives in terms to a trustée the entire control and 
management of certain particularized assets, the trust created thereby Is 
held to hâve been an active one. 

[Ed. Note. — For cases In point, see vol. 47, Cent. Dig. Trusts, | 178.] 

6. Same— Obligations of Trustée Dealing with His Own Property Simul- 

taneously wpth That of a Trust. 

The complainant corporation controlled certain gaslight companies oper- 
ating in the city of Boston. The défendant liad ac(]uired, and still held, 
controlling interests in two eoinpeting gaslight companies operating In 
that city and its vicinity. Under those circumstanees, the complainant 
corporation, in order to prevent injurions eomj)etition, gave the défend- 
ant by a deed of trust praetical control and management of the com- 
panies controlled, by it for a siiecific tenu named therein. While the 
trust still continued, the défendant caused to be executed contraets be- 
tween the last-named companies and a coke conipany for the purchase of 
the gas, wbicli was tlie ex]ieeted product of tiie colîe eomiiany, and was 
also expected to afford a suflieieut supply. At tlie same time, the de- 
fendant caused to be made like contraets between the coke conipany and 
the two companies vvliich he controlled in bis own rigiit, and siiflultaneous- 
ly therewith lie negotiattKl for and comploted a sale of bis interests in 
those two companies at a large profit to himself. The record did not 
show that he had exjiressl.y coupled the two tiviiisactions : iieither did it 
show that he advised the complainant corporation in regard to the trans- 
actions, or obtained its consent thereto. Held that, nnder the circum- 
stanees, his relations as trustée and to his own property were sueh that 
he was holden in equity to account to his cestui que trust for an équitable 
proportion of the profits derived from the sale of his own interests in 
excess of a fair return on the cost Ihereof ; and also held that, in the 
absence of any deflnite ruie liy which an équitable apiiortionment of the 
profits could be accurately made, the apportionmeut should be made in 
moieties, according to .iudieium rusticum. 

In Equity. 

Sherman L. Whipple, Frank B. Bracken, and Alexander Lincoln, 
for complainant. 

Alfred Hemenway, James M. Beck, and Walter I. Badger, for 
défendant. 
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PUTNAM, Circuit Judge. We do not understand that the parties 
in this case raise any distinct question with référence to our juris- 
diction in equity in regard thereto. Nevertheless, on account of the 
importance of the topics involved, we deem it bctter to make it clear 
that tliere is no doubt in our own minds on this point. 

George Wharton Pepper was appointed the receiver of the com- 
plainant corporation by the Circuit Court for this district by an order 
entered on June 8, 1903. This order gave tlie receiver full povvei 
over "ail and singular the properties, choses in action, franchises, 
and rights" of the corporation, and vested him with full power to 
demand and receive, and take into his possession, ail the same. This 
appointment was ancillary to his appointment as receiver of the same 
corporation by the Circuit Court of the United States for the Dis- 
trict of Delaware, which was the domiciliary district; and the order 
in this district expressly gave the receiver ail the powers described 
in the décréta! order of the Circuit Court for the District of Delaware. 
The latter order provided that Pepper as receiver might institute 
actions at law or suits in equity in any court for the recovery of any 
estate, property, or demand existing in favor of the corporation; 
so that there can be no question, so far as it was within the power 
of the Circuit Court for the District of Massachusetts to authorize 
Pepper as such receiver to prosecute this suit, he was fuUy em- 
powered to do so. It is probable that the powers of the receiver 
were only of an interlocutory nature, and that, so far as the record 
shows, he was not in any way constituted an assignée or a trustée, or 
a quasi assignée or quasi trustée, for the purpose of winding up the 
corporation. What further orders there might hâve been in that di- 
rection, if any, the record does not disclose. It is not important that 
it should, because, while the bill was originally filed in the name of 
the receiver, it was afterwards amended, in accordance with the settled 
practice, so as to become a bill in the name of the corporation, brought 
by the receiver under the authority of the court. That, under thèse 
circumstances, a bill can be so brought and maintained seems to hâve 
been settled, so far as the fédéral courts are concerned, bv Davis v. 
Grav, 16 Wall. 203, 21?, 21 L. Ed. 447, and Porter v. Sabin, 149 U. 
S. 473, 478, 13 Sup. Ct. 1008, 37 L. Ed. 815, and by the long unques- 
tioned practice in that direction; although, of course, under the late 
décisions of the Suprême Court, especially in Great Western Company 
V. Harris, 198 U. S. 561, 25 Sup. Ct. 770, 49 L. Ed. 1163, this suit 
could not hâve been brought or maintained in the name of the corpo- 
ration by Pepper simply by virtue of the powers vested in him by the 
Circuit Court for the District of Delaware. 

The bill in this case will be found to settle itself into a demand 
for money ; but, under thoroughly established rules, the fact that the 
amount cîaimed can be liquidated in cash does not deprive the fédéral 
courts of jurisdiction in equity. The subject-matter, it is true, is 
only gains and profits, but it is the gains and profits arising out of a 
trust as court,-' of equity define trusts, express or constructive ; and 
therefore, although it sometmies happens that there is a concurrent 
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remedy at law where a trust has worked itsclf into cash, yet in tlie 
fédéral courts the remedy in equity always remains. Indeed, if the 
propositions of the complainant in this case can be sustained, the 
common law would be incompétent to give it a remedy, because its 
eye is not keen enough, nor the reach of its arm long cnough, to work 
out the légal complications arising ont of the séries of events which 
are alleged to hâve occurred. It is hardly necessary to cite authori- 
ties on this proposition, but it is well enough to refer to Taylor v. 
lîenham, 5 How. 232, 374, 12 L. Ed. 130, National Bank v. Insurance 
Company, 104 U. S. 54, 67, 26 h. Ed. Gî)3, and Clews v. Tamieson, 
1<S2 U. S. 461, 479, 21 Sup. Ct. 845, 45 L. Ed. 1183. The case in 
this respect is entirely unlike Root v. Railway Company, 105 U. S. 
189, 26 L. Ed. 975, and others of analogons classes, where the original 
right exists not in equity but at law. 

It will appear that two gentlemen who are out of the jurisdiction 
of this court, and on whom service has not been made, were consti- 
tuted co-sharers with the respondent in the trust alleged iri the bill. 
Their absence, however, does not affect our jurisdiction. The claim 
made against the respondent, Rogers, is for gains and profits in which 
the others associated with him did not share, for which they are in 
no way sought to be hcld responsible, and in which they can bave no 
part either by liability to contribute or by compelling contribution from 
Rogers. On the record, they bave no interest in the questions in- 
volved, and the substantial issue is wholly bctween the complainant 
and the respondent. Therefore, especially in view of section 737 of 
the Revised Statutes [U. S. Comp. St. l'OOl, p. 587], and of Equity 
Rules 23, 47, and 53, no objection to our taking jurisdiction arises 
on this score. Story's Equity Pleading, § 161. 

Some minor défenses which do not touch the merits of the contro- 
versy can easily be laid aside at this stage, although before stating 
the substance of the complainant's case. One is that the equity — 
that is, the cause of action which chancery recognizes — does not lie 
with the complainant, the Bay State Cas Company of Delaware, but 
with sundry local corporations at Boston, to be referred to hereafter. 
We are unable to see any basis whatever for this proposition, and 
think we need not discuss it. It is also stated in effect that, 
whatever position the respondent, Rogers, occupied with référence 
to the subject-matter of the litigation, the co-sharers of whom we 
bave spokcn were jointly responsible with him, and that, as stated 
at large, he (Rogers) was under no obligation to compel thèse or 
any other associâtes to continue as such, and that he therefore was 
not liable for their failing to so continue. No possible liability of 
that nature is in any way involved in what is demanded b}' the com- 
plainant, which is, as we hâve already said, gains and profits received 
by the respondent, Rogers, in which no other person was concerned. 
It is also urged on us that the gains and profits which the complainant 
seeks to recover were received by the respondent, Rogers, on Decem- 
ber 10, 1897, while the présent Utigation was commenced on July 3, 
1903, not quite six years subsequently. Therefore, the respondent 
makes a claim of lâches; but the demand is purely a money deniand. 
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which would not be barred by the statnte of limitations at la^v, and 
therefore not concurrently barred in cquity, unlcss there may be some 
peculiar basis in référence thereto. We do not perceive that any such 
basis exists. As the complainant makes its bill, there is no ratifica- 
tion or waiver, because the peculiar tacts on which it rests its claini 
were not knovvn until after the receiver was appointed, which was in 
June, 1903. Neither are there any éléments of estoppel, nor any in- 
tervening occurrence which would préjudice the respondent on ac- 
count of the delay, so far as we can perceive. Moreover, this bill was 
brought by a corporation which was strictly a cestui que trust against a 
respondent who was strictly a trustée. In equity such relationship al- 
ways créâtes a dépendent situation, so that, as between trustées and cest- 
uis que trustent, lâches can hardly ever be said to afford a défense unless 
from the time when the facts are fully known and understood ; a con- 
dition which, as applicable to the complainant's allégations, did not 
exist until after the présent receiver was appointed. Therefore, we 
are clear that none of thèse minor défenses are available to the re- 
spondent. 

The principles of \a.v<i applicable to this proceeding are simple and 
familiar. The facts also résolve themselves vcry easily on a single 
proposition. On the other hand, the proofs offered in the record 
are very voluminous, and the facts leading up to the single crucial 
question involved, and following it, as told by the parties, are numer- 
ous, and protracted over a long period of time. To undcrtake to 
State the history of the case as given us with full justice to one side 
and the other would require a very elaborate opinion, which, so far 
as we can perceive, would be of no substantial advantage. There- 
fore, beyond stating the case as shown by the complainant's bill, we are 
of the opinion that it may best be disposcd of by a few propositions. 
The bill, after it was filed, was amended, and the complainant bas 
furnished us v^dth a new draft, as it claims it stands after being thus 
amended. We are satisfied that this draft is substantially correct 
for ail the purposes for which we are required to use it. Some abbre- 
viations are used in the bill which we will avail ourselves of in this 
opinion. Omitting some portions, which are unnecessary for us to 
repeat, the bill is as follows : 

"On or about Octolipr 3t, jl8l)(.i, tliere existed îi ooi-poratioii Unown as tho 
lîay State Gas Company of Xew Jersey, liereinafter called the 'New Jersey 
Couipany,' wliich liad beou ortïauiKed under tlie laws of the state of New 
Jersey, aud liad been in existence for some years. Tlie ea.pital stock of 
said New Jersey (,'ouipany was .$1,000,000, cousisting of 10,000 sliares of t!ie 
]iar value of $100 eaeli, and apiu'oximately evcry o]ie of said sliares was 
owned and held by the P.ay State (3as Comitaiiy of Ddaware, horeinafter 
called the 'Delaware Company.' 

"On said thirty-first day of October, l<SOfi, there were existing four cor- 
porations doing business in the city of Boston, conunonw(;alth of Massa- 
chusetts, and there engaged in tlie manufacture and distribution of illumi- 
iiating gas, said four corporations being named. rospectively. the Hostoii 
(iaslight Couipany. Soatli Boston (iaslijrht Company, Itoxbury Gasliglit Coiu- 
])any, aud Bay State Gas Coiupaiw of ^Massachusetts. Bractically tlie entire 
catiital stock of said four coinpauies, liereinafter called the 'Boston Com- 
panies,' liad been deposited with tlie Mercantile Trust Company, a bauk- 
147 F.— 3G 
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ing corporation doing business in New York City, and were held by said 
trust Company under a certain agreement to secure the payment of prin- 
cipal and interest on two issues of bonds of the New Jersey Company, 
lïnown as 'Boston United Gas Bonds,' flrst and second séries, said séries 
of bonds amounting to several millions of dollars. 

"Subject to the aforesaid lien, the New Jersey Company was the owner 
of tlie said stocks of the Boston Companies, and under the tenus of said 
trust agreement the power to nominate and cause the élection of directors 
and other offlcers of the said Boston Companies was reserved to and vested 
in the New Jersey Company. Such ownersliip and power were of great 
value, and were on said thirty-first day of October, 1896, practically the 
■sole asset of said New Jersey Company, and absolutely the sole asset which 
gave value to the said stock of said New Jersey Company. By the owner- 
ship of its said stock of the New Jersey Company, the Delaware Company 
was able to, and did, manage and control the said Boston Companies, and 
had for several years managed and controlled said Boston Companies, and 
said Delaware Company was practically the sole owner, either by direct 
ownership or through the New Jersey Company, of ail said stocks of the 
Boston Companies, subject to the aforesaid pledge of the same to the Mer- 
cantile Trust Company. 

"On or about October 31, 1896, the Delaware Company appointed the de- 
fendant, Rogers. with two associâtes, as trustées to manage and control the 
said Boston Companies for its interest and beneflt ; and to eflfectuate such 
power and privilège and secure to said Rogers the absolute management and 
control of said Boston Companies, deposited with and conveyed to said 
Rogers and his associâtes ail the capital stock of said New Jersey Com- 
pany owned by it ; and said Delaware Company thns actually tran«ferrcr! 
to said Rogers and his associâtes the management and control of ail said 
Boston Companies, and the power to nominate and elect directors and other 
ofHcers thereof precisely as if he. the said Rogers, and his associâtes were 
the actual owners of ail the capital stock of the Boston Companies. The 
terms of said trust were set forth in a deed of trust dated October 31, 
1896, duly delivered to and aceepted by said Rogers and his associâtes. A. copy 
of said deed of trust is hereto annexed marked 'Exhibit C,' and made a 
part hereof. The défendant. Rogers, and his associâtes thereby became 
bound to manage and control said Boston Companies in the interest and 
for the benefit of the Delaware Compan.y. 

"The défendant, Rogers, thereafter imniediately requested the résigna- 
tion of the directors aud controUing offlcers of said Boston Companies. and 
caused the élection and substitution therefor of persons not interested in said 
Boston Companies as stockliolders or otherwise, but who would be, and there- 
after proved to be. subservient to said Rogers, and willing and ready 
to exécute and earry ovit ail the wishes and commands of said Rogers In 
connection with said compan.y, and thereby said Rogers, by the élection of 
said directors subservient to him, came into absolute management and con- 
trol of said Boston Companies. 

"At the date of said trust agreement (Exhibit C). to wit, October 31, 1896, 
said Rogers was the owner of a controUing interest in two corporations 
known as the Brookline Gaslight Company and the Dorchester Gaslight 
Company, said corporations being organized under the laws of the common- 
wealth of Massachusetts, and being engaged in the manufacture and sale 
of illuminating gas in the cit.v of Boston. Both of said corporations, being 
under the control and domination of said Rogers, had for some years been 
engaged in keen compétition and rivalr,y with said Boston Companies, and 
more especially the Boston Gaslight Company, which compétition and rivalry 
between said companies had caused great loss of profits, not only to the 
Boston Companies, but to said Brookline Gaslight Company as well. 

"On or about September SO, 1897. an association known as the New Eng- 
land Gas & Coke Company was organized for the purpose of manufacturing 
coke by the Otto HofCman process, so-called. and producing by-products 
in connection therewith, including a very large amount of fuel and illuminat- 
ing gas. It was a part of the plan of the organizers of said company that its 
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manufacturing plant should be located lu the vicinity of the clty of Boston, 
and they considered it necessary to the success of the enterprlse that a niar- 
ket should be found in said city (or the sale o£ the gas to be manufactured 
by said compauy as a by-product. About the time of the orgauizatiou of the 
said Coke Company, or shortly thereafter, the managers, or certain persons 
representing the said company, with the objoct of can-ying into effect their 
said plan, approached the défendant, Rogers, and opened negotiations with 
him for the purpose of s'ecuring contracts with ail the companies owued or 
controlled by said Rogers in and about the city of Boston for the sale to 
them by said Coke Company of gas to be thereafter manufactured by it, 
in such quantifies and for such long periods of time as would warrant the 
construction by said Coke Company of an expensive plant and works. The 
plaintifC Is informed, believes, and therefore allèges, that the défendant 
Rogers declined to cause the exécution by said companies owned or con- 
trolled by him of such contracts for the purchase of gas from said Coke 
Company, except upon condition that said Coke Company should purchase 
from him ail his interests in the Boston gas fleld; that thereupon the said 
Coke Company, in order to secure the desired contracts for the sale of its 
gas, was obliged to and did enter into an oral agreement and undertaking 
with said Rogers some time in November, 1897, substantially in terms as 
follows : 

"'(a) That said Rogers should cause not only the Dorchester and Brook- 
llne Companies, owned and controlled by him, but also the four Boston 
Companies, to enter into contracts to buy gas from said Coke Company 
for the period of flfty years, through the médium of the Massachusetts Pipe 
Line Company, a subsidlary company owned and controlled by the Coke 
Company. 

"'(b) That said Rogers should convey and transfer to said Coke Com- 
pany, or its order, the following securities: 

" '18,500 shares of the capital stock of the Brookline Gaslight Company ; 
5,170 shares of tlie capital stock of the Dorchester Gaslight Company ; cer- 
tificates of indebtedness of said Brookline Gaslight Company, amounting 
to $1,615,000 par value, and Boston United Gas Bonds, First Séries, to the 
amount of ,$1.000,000, being substantially the same property which he had 
ofCered to sell. and upon which he had given an option, as aforesaid, for 
the sum of $6,062,061.08. 

"'(c) That said Coke Company should pay to the défendant, Rogers, or 
cause to be paid to him, the sum of ,$8,05H,10.'3 cash, $1.000,000 par value of 
the bonds of the said Coke Company, and .$400,000 par value of the stock 
of said company. And 

"'(d) That upon the payment of the said sum of money and the delivery 
of said securities to said Rogers, ostensibly as the considération for said 
property owned by him, he would, through the exercise of his power as trustée 
for the Delaware Company, turn over the practical eontrol and management 
of said Boston Companies to the said Coke Company by ciuising to be elected 
as directors of said Boston Companies persons nominated by and in sympathy 
with said Coke Company.' 

"Pursuant to said agreement and understanding, the said Rogers, some 
time in Deeember, 1897. did in fact cause to be exeeuted by said Boston Com- 
panies, as well as by the said Brookline and Dorchester Companies. and de- 
livered or caused to be delivered, contracts providing for the purchase for a 
term of fifty years from the said Coke Company of the gas to be manufac- 
tured by it; also assigned and delivered to said Coke Company, or its 
représentatives on Its behalf, ail of the said securities owned by him, as 
aforesaid; and passed the eontrol of said Boston Companies to the said 
Coke Company by resigning himself, and causing the othor directors thereof 
to resign, and by selecting as his and their successors persons nominated by 
and identifled witli said Coke Company. 

"In further pursuance of said understanding and agreement, the said 
Rogers was, on Deeember 10, 1897, by the said Coke Company or its repré- 
sentative, paid the full considération therein ijrovided for, namely, the sum 
of $8,063,102.44, which includod interest, in cash, the flrst mortgage bonds 
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of tlie Coke Company of tlie par valup of -fi ,000,000, and stock of said Coke 
Ooiiipiuiy of tlio yinv value of ,f4(iO.(H)0. The said bonds aud stock were of 
^n-<\'it value, and were subsequoiitly sold by tlie défendant Kogers for suius 
rifisi-ej^nting over $0;jO,000. 

"The faii- market value of the said securities at the time they were sold, 
as .aforesaid. to the Coke Company did not exceed the suni of $0,000,000, and 
the défendant Rof;ers could not at tliat time liave secured from the Coke 
(.•otn])aiiy a hirger sum therefor if lie liad not, tlirough the use of liis power 
of control as trustée for the Delaware Com])any, caused the said Hostou 
Coin]wnies to enter into said fifty-year contracts with the said Coke Couyiany, 
and uiidertaken to tum over the control of said Boston Companies to the 
said Coke Company in manner as nforesaid. The plaintifiE therefore avers 
tliat ail of the said considération over and above the fair market value of 
tbe said securities was in reality pnid to the said liogers by reason of liis 
said iiosition as trustée for the Delaware Company, and in conséquence of 
bis improper use of said position for tbe beneflt of the said Coke Company 
in manner as aforesaid. 

"The plaintiff further is informed and believes, and therefore avers, that 
said cash considération paid to défendant, Kogers, hy the said Coite Coni- 
])any, in manner as aforesaid, was loaned the said Coke Company for this 
j)nr))ose by a syndicate represented by tbe Central Trust Com]iany of New 
York, and of whicli tbe défendant, Kogers, was a member ; that the said 
syndicate loaned to the said Coke Company the sum of $]2,000,000, which 
included the sum paid as aforesaid to tbe défendant, Rogers, and receiyed 
from tbe said Coite Company, in addition to the intcrest on said loan, as a 
considération or bonus for making tbe saine, stock of the said Coke Com- 
l>any of the par value of .f2,400,000 ; that ont of said stoclc the défendant. 
I{ogers,' recel V€d as a part of bis share of the profits of said syndicate shares 
of tlie j)ar value of ,$1.200,000. which he subsequently sold for priées 
amonnting in the aggregate to .$.1(10.000; and that tlie défendant, Rogers, by 
reason of bis participation in said s.yndicate, subsequeutl.y (namel.y. on Seii- 
t(<n!l)er 25, 189!)) received from the said Coke Company, through tbe said 
Ceiiti-al Trust Company, tbe sum of ,$2.54.087.46. The plaintiff is advised and 
lielieves, and therefore <avers, that tbe said sums. amounting to ,$614.087.40, 
sliould be considered as ndditional profits derived from the foregoing transac- 
tions by the said défendant, Rogers, through the improper use of bis posi- 
tion as trustée for the Delaware Company. 

"Wherefore the plaintiff prays : 

"That a deci'ee be entered against the défendant ordering him to pay to 
the plaintiff the sum or sums received b.y him as trustée of tbe Delaware 
Compan.v. or b.v reason of bis position as sueh trustée, frnm tbe New England 
(Jas & Coke Company, or by its procureinent. with interest tbereon, and 
for such other relief as tbe case may require or admit of." 

Exhibît C, the instrument of trust referred to in the bill in equity, 
is as follows : 

"Trust Deed Made by NeAV Jersey Company. 

"Tliis deed of trust, made this .31 st day of Octobor, 1890. by and between 
the Bay State Gas Company of Delaware, a corporation duly organized and 
existing under and by virtue of tbe laws of tbe state of Delaware, party of 
the first part, and Henry II. Rogers, .Jolin G. Moore. and Fredericlt W. Wbit- 
redge, citizens of the state of New York, .l'ointly as trustées, parties of tbe 
second jiart, 

"Witncssetb : That wliereas the Ray State Gas Cninpan.y of Delaware is 
tbe owner of apiiroximateiy $1,000,000 par value of tbe capital stock of the 
Bay State Gas Compa.ny of New .Jersey, and wliereas tbe Ba.y State Gas 
t'îoiniiiiny of New ,Terse.v lias, by virtue of a certain doed of trust, dated 
Januar.y 1, 1889, made b.y and between ,T. Edward Addicks and William E. 
L. Dillaway, parties of tlie first part, the Mercantile Trust Company of the 
City of New York, party of the second part, and tho Ba.v State Gas Com- 
pany of Delaware, parties of tbe third part, certain powers in respect to 
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tlie désignation of persons to bo eloeted diroctors of certain gas nnniiiriUies 
in tlie city of Bostoii. Miiss., and set fortU in tlii> last-menlioned dced of 
trnst ; luid 

"Whereas, numerons suits in equity a;ul other dictions liave from finie to 
finie lieen bron^lit aiçainsf said lî^iy State (Jas ('oiiiii;iny of Delaware, and flie 
îîay State (ias Comiiany ol: Xew .Ti^rsey, and ave tlireatenini; fo bo brought 
asainst flie s;'as coinjianies in tlie <-ity of lîoi-iton. tlie equity in. tbe sfoiiiS 
of wbifli are ownert l)y tlie said Ba.y State Gus t"oni)!;Uiy of Xew Jersey and 
Delawiire; and 

"AVbereas, reeeivers were, on or about tlie l'Uli day of Oetober, ISf»;, 
appointed in said suits by said T.ay State <ias Company of Delaware in tlie 
stute of Massaclmsetts, New York. Xew Jersey, and Delaware, and varions 
injumftious and otber restraiuinS:! orders bave been from time to time ob- 
tained in said suits ; and 

"Whereas. tbe resuit of tbe proeeedings last nientioned bas been to cause 
a large dépréciation in tbe priée of tbe securities known as tbe Boston Gas 
bonds ; and 

"Whereas, the effect of such proeeedings is to lianiper tbe opération of tbe 
companies, and will probably bring about a default in tbe paymeut of iii- 
terest uiion the first and second séries of, said Boston United Gas bonds, 
which will resuit in a foreclosure of tbe de(>d,s of trust or tbe mortgai^e 
secnring tbe same, and ultiniately resuit in tbe destruction of tlie eiiuities 
in tbe stocks of tlie Boston Gas Companies owned by tbe Bay State (ïiis 
Coniiiany of Delaware ; and 

•'Whereas, an arrangement bas been made by which ail of the said fruits 
are to be discontinued, and tbe orders of injunc'ion and for the appointnient 
of reeeivers made therein are to bo yaeated upon consent; and 

"Wliereas, it is tbe term and condition of such arrangement that the 
control of the management of tliiî Boston Gas Coniiianiès above referred to 
shall hereaftor bo vestod in the parties of thé second part — 

"Xow, therefore. tliis agi-eemeut witnesseth : 

"l-i'irst. That for tlie puriiose of perfe!;ting such arrangement, secnring 
sneh control, and saving the interest of the Bay State (ias (^ompany of 
I')elaware in tbe equities of the said stocks of tbe Boston Comiianies from 
destruction, the said Ray State (ras Comjiany bereby assigns, tr.-insfers, and 
sots over uuto said parties of tlu; second part 10.000 sb.ires oT tlie cajiital 
stoclv of tbe Bay State Gas Company of Xew Jersey in trust until such time 
as the Boston T^nited Gas bonds of the first séries shall hâve been retired 
hy the opérations of the sinking fund or otlierwise paid off. 

"Second. The parties of tbe second jiart agrée to hold tlie shares of stock 
of tbe said Bay State Gas Conipaii.y of New Jersey in trust for the Bay State 
Gas Company of Delaware, and to return tbe same to it when the Boston 
United Gas tionds aljove referred to shall hâve lieen paid. 

"It is understood and agreed that in the evont of tbe résignation, deatb, 
or incapacity of either of the trustées, bis or their succossor may be ap- 
pointed by the survivors. 

"The Bay State Gas Company. Delaware, 

"By its i'resident, J. l]d\vard Addicks. 

"Attest : W. II. Miller, Sec." 

We omit from fitrther considération the spécial daim in the clos- 
ing paragraphes of the bill as to certain stims amoimting to $r>l i.- 
087.46, as we are tinable to perceive that anything in the record sus- 
tains the proposition that this was in any way connected with the tisc 
of the respondent's position as trustée of the Delaware Company ; 
but, so far as we can discover, the niatter relatcd cntirely to the o])e- 
ration of an independent syndicate, which was formed for the benciit 
of ail concerned, and as to which the resnondent was entitled to oc- 
cupy the same position and relation as the other gentlemen involved 
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in it, without any liability to account to the com])lainant or to any 
one else by reason thereof. 

The proofs in the record sustain ail the propositions of the bill 
except those to which we will especially refer. The respondent main- 
tains that the trust created by the instrument of October 31, 1896, 
was merely a naked trust, otherwise a mère voting trust, and that by 
the very nature of the trust it was necessarily shared by the res]3ond- 
ent's co-trustees in ail particulars ; and that further, by its nature, 
is was impossible for the respondent to couvert it into an active trust 
either with or without the aid of his co-trustees, by which either he 
alone or he and his co-trustees could put themselves in practical con- 
trol of the Boston corporations, as alleged in the bill. But, by the 
clear terms of the instrument, the trust was an active and a respon- 
sible one, because by its letter "the control of the management of the 
Boston Gas Companies" was "vested in the parties of the second 
part"; that is, Mr. Rogers and his associâtes. The record puts it 
beyond doubt that du ring the period covered by the bill the control 
and the management of the Boston Gas Companies were practically 
assumed and exercised by the respondent, Rogers, undoubtedly by the 
consent of his co-trustees, with only nominal interférence on the part 
of either of them. It is not, however, important whether ail three 
trustées united in this practical control, because the liability of the 
respondent, Rogers, to account for gains and profits received by 
him alone for his sole benefit would, as we hâve shown, be precisely 
the .same whether the control was exercised jointly with the co-trus- 
tees, and whether the opportunity to obtain gains and profits was 
shared with them or not, so far as there was sufficient opportunity 
for him to secure them, as alleged in the bill. That there was in fact 
an active trust of the kind alleged by the complainant, and that the 
I dations of Rogers to that trust were of such character as to afford 
an opportunity of securing the gains and profits alleged by the bill, 
provided the New England Gas & Coke Company, or the gentlemen 
interested in it, were willing to assent to an arrangement eut of which 
the gains and profits could be derived, are ail too clear on the proofs 
in the record to require further discussion or development by us. 

It is necessary, in order to understand the relations of the parties 
thereto, that it should be stated that the instrument of October 31, 
1896, was the resuit of an antagonism between the Boston Gas Com- 
panies and the respondent, as a conséquence of which he obtained 
the control of the Brookline Gas Company, which corporation, by 
leason of its authorized capacity to parallel, to a certain extent, if not 
throughout, the gas supply lines of the Boston Companies, was pos- 
sessed of certain advantages. The respondent, in his explanation 
of the amount which he received for the securities of that corporation, 
speaks of its stratégie position, and he says that the purposes of the 
Coke Company with référence to supplying gas, not only to Boston, 
but to other cities and towns, would hâve been materially enhanced by 
securing the control of "the dominating company in Boston and Brook- 
line." The words in quotation marks are as used by the respondent. 
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"but he adds that the Coke Company purchased !iis secnrities "upon 
terms that were satisfactory to him and to them." The possible com- 
raand which the Brookhne Company had over the entire field of gas 
supply in the locality, inckiding the city of Boston, was made prac- 
ticaily évident from the fact that it was through the securing of its 
control that the respondent, Rogers, compelled the termination of the 
antagonisms by the deed of trust of October 31, 1896, niaking Iiim 
and his associâtes masters for the kjng i)criod stated therein of the 
Avhole situation, subject, nevcrtheless, so far as the Boston Gas Coni- 
panies were concerned, on the part of himself and his associâtes, to 
•ail the far-reaching obligations of an active trusteeship which equity 
placed on him and them. Apparently, therefore, without having first 
resigned the trust, Rogers, as one of the trustées, was prohibited from 
making.use, to the disadvantage of the lîoston Gas Conipanies. of 
the stratégie position of the Brookline Company, and from passing 
the control of that corporation into the hands of others without pro- 
viding the proper protection against the possibility of the rcsumption 
of the hostile attitude. As this bill is drawn, however, we hâve no 
occasion to follow this suggestion further. 

As we will state further on, there can be no question that, notwith- 
standing the trust under the agreement of October 31, 1896, the re- 
spondent, Rogers, so far as concerns anything claimed in this bill 
and appearing on this record, might hâve sold his interests in the 
Brookline Company without being accountable for any part of so 
much of what he might hâve received therefor as would represent 
bis investment and an ordinary, reasonable return on the same. We 
do not mean by this merely such a return as would be expected to 
corne from what are known as strictiy investment securities, but such 
a return as might reasonably be exjjected from an investment like 
the respondent's in the Brookline Company, if successfui, having in 
view compensation for the possibilities of loss which such investments 
ïnvolve. 

While we reserve the right to review our findings on the coming in 
of the report of the master, we are of the présent ojMuion that the 
amounts received by the respondent, Rogers, for his Brookline securi- 
ties was in excess of any value which \vc hâve described; and that 
that amount was enhanced by reason of the fact that, in the position 
of things, the breaking up of the trust, as it was in fact broken up 
by the respondent's disposing of his securities and what immediately 
followed that disposition, together with the power which the control 
of the Brookline securities carried with them with regard to the en- 
tire gas fîeld in question, brought the respondent a considerably lar- 
ger return than he otherwise would hâve received. We will not at 
this point undertake to consider the matter further, a.s we can make 
our position clearcr later, except to say at the outset that the facts 
disclosed by the record cannot in any event entitle the complainant 
to recover as gains and profits such entire excess, but only its équi- 
table proportion thereof. 

At this point it becomes necessary to state that the record shows no 
basis whatever for the allégation in the bill that the respondent, 
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Rogers, sought to secure the management and control of the Boston 
Companies in order that thereby he migiit, in connection with the sale 
of his interests in the BrookHne and Dorchester securities, secure a 
large compensation and profit for himself. On the other hand, the 
arrangement ont of which grew the instrument of October 31, 1896, 
is cicarly shown to hâve been macle in good faith and for the inter- 
ests of ail concerned, in vievv of the condition into which the respond- 
ent, Rogers, had been able, withont any violation of any obligation, 
to force the so-called gas field in that locality. The power which he 
was able to exercise was evidenced by the fact that the control of the 
entire fîeld was, by his holding of the Brookline and Dorchester se- 
curities, in connection with the instrument of October 31, 1896, placed 
with apparent confidence in the hands of himself and his associâtes. 
Therefore, it is that we say that practically in any event, so far as 
this bill is concerned, the respondent is entitled to receive and retain 
the first cost of the securities which he owned, plus an ordinary, rea- 
sonable return thereon, as we hâve described it. When the respond- 
ent had, by making that mvestment, placed himself in the position 
sucli as the record shows he was able to occupy by the consent of the 
complainant itself, and such as to enable him to receive for his prop- 
erty a sum, as alleged by the complainant, largely in exccss of the 
original cost and an ordinary, reasonable return thereon, it cer- 
tainly cannot be said that there would be any equity in throwing on 
him a loss ; and to deprive him of his original investment and an or- 
dinary, reasonable return thereon would inflict a loss, in the proper 
mercantile. sensé of the term. 

The bill for the most part is rested squarely on the proposition that 
the respondent, Rogers, in his negotiations with the Coke Company 
expressly made ail dealiiigs, so far as concerned the Boston Gas Com- 
panies, conditional on the purchase by the Coke Company of the re- 
spondent's interests in the Brookline securities; in other words, it ex- 
pressly allèges and makes it the gravamen of the case that the re- 
spondent, Rogers, refused to allow the Coke Company to deal with 
the Boston Gas Companies except under the condition of purchasing 
his Brookline securities at a price fixed by him. Of course, such a 
position on the part of the respondent would be a clear breach of a 
still existing trust, and might entail on him an accounting of ail gains 
and profits as claimed by the complainant. There was, indeed, a 
séries of facts happening contemporaneoush' which fully justified the 
complainant in putting on foot the investigations which culminated in 
bringiiig this bill in the more spécifie form in which it is presented 
to us. Those investigations showed a séries of events which might 
well sug'gest the theory on which the bill mainly rests. The negotia- 
tions with the Coke Company for the contracts with the Boston Gas 
Companies and the negotiations between the respondent, Rogers, and 
the Coke Company for the sale of his holdings in the Brookline Com- 
pany were proceeding to a certain extent ajjparently contemporane- 
ously, and there was ap[)arent ground for the suggestion that the re- 
spondent; Rogers, by his controlling position as a trustée, hcld up the 
completion of the contracts with the Boston Gas Companies until the 
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contract of sale of his Brookline scciirities had been practically, if 
not actually, consummated in al! particulars. There was also the 
further fact that, immediately after the consiimmation of ail the neg'o- 
tiations, the personnel of the management of the varions P>oston Gas 
Companies, as well as of the Brookline Company, was changed snb- 
stantially, if not entirely. There was also the fnrther more urgcn': 
fact that it is quite diflîcult to imderstand why the Coke Company, 
which was ail along strngg'lin<;- to corne into existence, meeting, as the 
record shows, witli great difficult\' in its incipienc}', shoakl load itself 
up with a mass of sccnrities like thosc of the lîrookline Cohipany, 
involving several millions of dollars, at a priée on which the income 
from the secnrities pnrchased conld not meet the current rates of in- 
terest; althoiigh it is, indeed, true that it is difficult to reprodvice 
the g'overning considérations existing ncarlv 10 ycars ago in the 
minds of tiie gentlemen involved in an enterprise like that of the 
Coke Company, and it may also bc true that inducements to the pnr- 
chase of the Brookline Company secnrities may be explained by the 
fact that the ramifications were so iiecnliar that the purchase gave 
the Coke Company the use of $1,000.000 of securities at a time when 
it especially needed it, besidcs gaining the stratégie position of the 
Brookline Company, as said by the respondent. Xevertheless, how- 
ever ail thèse things may bc, and however suggestive in favor of 
the complainant the pecnliar facts to which we hâve referred, and 
however much they would help the complainant if other proofs in 
the record tended to sustain it, the fact is there are no such other 
proof? ; and the case as made by the bill in the particnlar way which 
we hâve explained must faik because the complainant does not sustain 
the burden resting on it. In the eyes of the law what is not proven does 
not exist. Macmillan, a witness called by the complainant, was sucli 
a factor in the negotiations with the respondent for the sale of his 
Brookline securities, and also was such a factor in the organization 
and control of the Coke Company, that it is impossible to conceive 
that there could hâve been such an express understanding as allcged 
in the bill without his being practically and fully cognizant of it; and 
yet Macmillan positively, fully, and clearly dénies its existence. The 
record shows him to be a man of large expérience and unquestioned 
character, u^nderstanding and comprehending fully what he was tes- 
tifying about. He was called by tlie comi)lainant and is appealed 
to by both parties. He is unimpeached, and. so far as the record is 
concerned, an unimpeachable witness, Searching the record by and 
large we are unable to find anything, singly or together, which 
can contravene liis testimony ; and we are therefore compelled to find 
that, on the bill before us as it more largely rests, the complainant fails. 
So far we hâve found no difficulty in our conclusions except on the 
Cjuestion whethcr the bill necessarily takes on merelv the character 
which we bave described. The transaction bas other phases than 
those which rest on the express arrangement thus alleged to bave been 
entered into bv the respondent trustée, lie volnntarily assumed 
the trust, and linked with it his own interests, and therefore he was 
bound to protcct the cestui que trust, although he was authorized 
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to protect himself so far as he could do so without a breach of his 
trust obligations. The rules in référence to trust obligations hâve 
never been carried too far by the chancellors, and it is not too much 
to repeat the language of Perry on Trusts (5th Ed.; 1899) § 4,27, 
as follows : 

"Ali tiie power and influence which the possession of the trust fund gives 
luust be used for the adviuitage and profit of the bénéficiai owners, and not 
?'or the Personal gain and émolument of the trustée. No other rule would 
!i(> safe, nor would it be jiossible for courts to apjjly any other as between 
Irustee and eestui que trust." 

The arm of the chancelier is so long, and his sight so keen, that 
it is never possible to frame spécifie circumstances for him in advance, 
and spécifie rules to meet the varying fluctuations of human affairs. 
Therefore, it is often more easy to appreciate what equity would ac- 
complish after the facts hâve been made known, than to define it by 
gênerai rules, or in any way to put it into words in advance. The 
powers of the equity courts are never absolutely controUed by appar- 
ent analogies, but perhaps the position into which parties who subject 
themselves to their jurisdiction are brought is exhibited more strik- 
ingly by analogy to those before us than elsewhere by the following 
extract from an opinion passed down by the judge now presiding in 
Western Union v. American Bell, 125 Fed. 343, 346, 347, 60 C. C. 
A. 220, 334, 225: 

"In contemplating the construction and efCect of the contract, we must 
first of ail consider that the relations of the parties to it were of the flduciary 
character to which we hâve referred ; so that the téléphone company, as the 
sole holder of the .1oiut interests, left in exclusive control thereof, was bound 
to the underlying rule that neither directly nor indirectly, nor by any artifice 
whatever, should the Western Union be deprived of its share in the net 
jirofits of the licenses or leases, whatever form they might assume, uniess 
and except as expressly so provided. In Batchelder & Lincoln Company v. 
Whitmore, 122 Fed. 355, .361, 58 0. C. A. 517, we illustrated how sueh fidueîary 
obligations may arise between others than technical trustées and cestuis 
que trustent, pointlng out that the utmost good faith is required between 
creditors coming into a composition of a failing debtor. The existence of 
similar obligations under other circumstances, as between coijartners, and 
also as between officers of a corporation and the corporation, is explained in 
Pomeroy's Equity Jurisdiction, §§ 157, 1088. and séquence, although it is 
shown that under such circumstances jurisdiction in equity does not lie to 
the same extent as with technical trusts. It is also true that, other than 
with a technical trustée, this contract left a large discrétion with the télé- 
phone Company, and did not bind it to any particular rule of diligence or 
skill. Nevertheless, this gênerai equity requires it to account witli the ut- 
most good faith for what concerns the cominon interests. This equity is 
effectuai, universal, and unyielding, and we must approach the contract in 
the light of it, and give the Western Union the full beiiefit thereof." 

On the one hand, we hâve no occasion to deal with any questions 
as to what the obligations, rights, and liabilities of the parties would 
hâve been in the event the respondent, Rogers, had seasonably re- 
signed his trust, giving such notice of his purpose in référence thereto 
as the law might require, and a reasonable opportunity to the com- 
plainant to meet the emergency arising therefrom. On the other 
hand, while the record shows an apparent gênerai insolvency on the 
part of the complainant and of the Boston Gas Companies, the cause 
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thereof has not been bronght to our attention; neither has it been 
"brought to our attention that the contracts made with the Coke Com- 
pany in behalf of tlie Boston Gas Companies was to their détriment. 
Moreover, the record raises the suggestion that the mère fact that 
thèse contracts were made was for the advantage of ail concerned 
therein. Certainly the record does not disclose to us that Rogers, 
the respondent, was guilty of any breach of trust so far as the making 
of thèse contracts was concerned, or could hâve been held responsible 
as for an équitable tort in référence thereto. Moreover, as we hâve 
aiready said, the purpose of the bill is for an account of gains and 
profits, so that we hâve no occasion, as we hâve again aiready said, 
to investigate any question of damages arising eut of any possible 
équitable torts, if there had been any ; but we must deal only with 
the division of gains and profits arising out of the transactions to 
which this bill relates. So far as this bill is concerned, the expres- 
sions we hâve cited from Perry on Trusts bave a sweeping ap- 
plication, and certain expressions in what we bave extracted from 
Western Union v. American Bell are particularly in point. For ex- 
ample : "That the sole holder of the joint interests left in exclusive 
control thereof" is "bound to the underlying rule that, neither di- 
rectly nor indirectly, nor by any artifice whatever, can the beneficiary 
or" the cestui que trust "be deprived of bis share in the net profits of 
the resuit of the working out the joint interests"; and also the ex- 
pression that this gênerai equity requires an accounting "with the 
utmost good faith for what concerns the common interests," and "is 
effectuai, universal, and unyielding." We also may justly make a 
close application of what we bave cited from Perry on Trusts, to the 
effect that "ail the power and influence which the possession of the 
trust fund gives must be used for the advantage and profit of the 
bénéficiai owners" ; and we may add that the well-known rule 
stated in the same édition of Perry on Trusts, in section 438, also 
applies hère, that where the common properties of the trustée and 
cestui que trust bave been dealt with together, the burden rests on 
the trustée to vindicate the transaction, and that the court can be re- 
îied on to scrutinize it with great severity. The underlying rule wdiich 
controls our décision is based on the same fundamental principles as the 
rule in United States v. American Surety Co., 126 Fed. 811, decided by 
the Circuit Court for the District of Maine on December 23, 190-3, and 
affirmed by the Circuit Court of Appeals for this circuit in 135 Fed. 
78, wherein it was held that the United States, having consented to 
make themselves quasi trustées by accepting a statutory bond for the 
benefit of themselves and sundry individuals who might become credit- 
ors, were holden to share pro rata, although ordinarily entitled to 
priority. The same observation applies to the class of cases of which 
Bradley v. Farwell, Holmes, -133, Fed. Cas. No. 1,779, is an excellent 
example, in which it was held that, as the directors of a corporation are 
quasi trustées for ail concerned, they could not obtain any priority over 
other creditors by accepting for debts due them security from the cor- 
poration whcn known by them to be insolvent or on t'he verge of in- 
solvencv. 
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To apply the lahgnage of Western Union v. American Bell to tlie 
case at bar, the respondent was, for ail practical purposes, as we hâve 
already decided, the holder of the joint interests, "and had been left 
in exclusive control thereof." The interests had been linked together 
for the gênerai good of each, and purposely so linked. So to speak, 
he did not hold his own interests in one hand and the interests of 
the coinplainant in the other, but botb in the same hand. Without 
surrendering his trust; without any notice which the record discloses; 
without relieving the complainant from its tutelage, so that it became 
its own master; and without furnishing it with any opportunitj^ of 
sharing in any profits which he might acquire by disposing of a 
portion of the property thus linked together ; without any effort to 
ascertain whether, as the resuit of dealing with one of the interests 
which had so been joined, the «-omplainant had any equity in the 
profits which might be derived therefrom, and, if yes, what equity; 
dealing, moreover, with ]Darties whose purpose was to acquire rights 
with référence to the entire field to which the joint holdings related, 
and therefore with référence to the entire joint holdings ; and al- 
though, as he wel! knew, the Coke Company was negotiating in fact 
for ail the several parts of the entirety, and almost simultaneously 
completed ail their dealings with regard thereto — the respondent 
claimed and received for himself the entirety of the gains and profits 
so far as any gains and profits immediatcly resulted. Under thèse 
circumstances, equity deals with the actual condition of tbings, and 
with the relations of the parties, with little référence to their express 
purposes. In this way arose the masterful rules of equity with référ- 
ence to exonération, contribution, and subrogation, as to each of 
which (hère are for the most part no purposes expressed, and, at the 
best, there is involved what the law calls "implied contracts," which, 
for a large part, are no contracts at ail. The reasons for this are 
patent, especially as applied to the case at bar, where a trustée, in 
dealing simultaneously, or almost simultaneously, with his own inter- 
ests, deals also with those which he holds in trust. With simultane- 
ous negotiations reiating to a common resuit, although not expressly 
linked together, it is not within the power of human nature to pick 
out ail the strands, or to ascertain what are concealed, or to deline- 
ate ail the motives and considérations which induce and control tlie 
mind of one who is acting in a twofold capacity. While, as we hâve 
already said, ail the refinements of such a condition are not easily 
understood or put into words, a somewhat bald illustration would 
make clear the wisdom and justice of the resuit which equity reaches 
under circumstances like those before us. For example, suppose the 
guardian of a minor, appointed by an orphans' court, holds in his 
own right certain portions of a water privilège and of the land sur- 
rounding it, and also coiitrols as guardian of the minor other por- 
tions of the same privilège and of the land surrounding it, the two 
together completing the field which a promoter would désire to ac- 
quire as a whole, and the two so linked together that one would be 
less valuable without the other. Carrying the hypothesis further, and 
suppose that, on being approached by a purchaser, the guardian sug- 
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gests that the purchascr first acquire his own individiial intercsts at a 
price named by him, yielding a large profit, and that this is done, 
and that afterwards the interests of the minor are sold for an ordinary 
price to the same purchaser, and as an ultimate part of the enterprise 
which is being promoted, could it be doubted that, under sucli cir- 
cumstances, not only the equity courts and the orphans' court, in ac- 
cordance with their rules, would order an investigation and an ac- 
counting, but that the ordinary mind of the intelligent man in the 
community would pronounce the course of dealing one which de- 
manded a probable division of profits ? 

While in the case supposed the relations of the parties would be of 
such a character that judgment would be plainly pronounced, the 
rules applicable are precisely the same as in the case before us. The 
respondent, Rogers, was the master so far as his own interests were 
concerned, while the complainant's interests were in tutelage in the 
respondent's hands. In no particular, according to the rules of equity, 
is there any différence in principle between the case supposed and 
the case at bar. Indeed, the évidence offered by the respondent affords 
positiveness to this illustration. Burrage, called by him, testified that 
be was negotiating with référence to the subject-matter of thèse pro- 
ceedings with the représentatives of the Coke Company, having a 
number of interviews with Macmillan, whom we bave already spoken 
of, and others ; and, as we understand the record, he opened the nego- 
tiations in behalf of the respondent, Rogers. 

We may say hère that sometimes in the course of the opinion we 
hâve spoken of both the respondent's interests in the Ikookline Com- 
pany and in the Dorchester Company, and sometimes vi'e hâve named 
only the Brookline securities ; but, however this may be, we intend by 
our observations and our findings to cover the entire interests of the 
respondent, Rogers, disposed of by him as allegcd in the biU. 

Burrage testified further as follows : "Thcy stated to me the plan 
they had in mind of establishing a coke company gas by-product 
plant near Boston, and of supjîlying gas to the district." By "the 
district" undoubterlly was inteuded, not only that covered by the 
Brookline and Dorchester Companies, but that covered by the four 
Boston Companies, so that, at the outset, respondent, Rogers. througb 
his représentative, Burrage, understood that the resuit of the nego- 
tiations was to be an entirety, if it could be accom]3lished, in behalf 
of the Coke Company ; that is, that it related to the entire field, cven 
though it was to be gathered together step by step, by scparate threads, 
or otherwise by separate parcels. The witness testifies they stated to 
him that they believed the undertaking would be successful. Ile 
added : 

"I stated to them that, under tliese cireumst.inoes. pprliaps the best tliing 
for tliein to do would l>e for thcm to buj' tlie seeurities of the Brookhne and 
Dorchester companies, and we therenpon took up negotiations for this pur- 
pose." 

Hère is a fact in ail respects likc the hypothetical case of the guard- 
ian and ward. With this introduction, who can tell the opération 
of the suggestion upon the minds of the parties to the negotiations? 
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Who can say, as ît came from the respondent, Rogers, who held in 
the same hand his own interests and the others which the Coke Com- 
pany expressly stated they desired to deal with, whether it was accepted 
merely as a suggestion or as a primary condition? No one can dé- 
termine how a suggestion of this sort operated on the minds pro and 
con, and equity says no one need tell. It proceeds on broader grounds, 
and requires the respondent trustée to share with the cestui que trust 
the gains and profits of wliich, by his method of negotiation, they 
were barred from sharing, and barred even from a hearing with réf- 
érence thereto. The pith of the whole is that, whatever may hâve 
been the motives of the respondent, Rogers, and althougla on the 
record he is not chargeable with the particular accusations on which 
the bill mainly rehes, and even though he may hâve fairly supposed, 
according to tlie ordinary rules governing the relations of mankind, 
that he was entitled to make a sale of his securities without being 
liable to account therefor, yet, under the circumstances and for the 
reasons stated, the chancellor, sitting in equity, could not if he vvould 
shake ofï the conclusion that what was thus profited must be appor- 
tioned among ail the common interests. 

We hâve referred to the fact that the bill has been pressed on us 
mâinly in another aspect, and that we doubted whether on its alléga- 
tions it could be applicd to the aspect which we hâve thus developed. 
We hâve been compelled to reject for want of proof, as we hâve 
explained, those portions of the bill that allège that the respondent, 
Rogers, sought the controlHng position which he held for an im- 
proper purpose. or that he as it were "held up" the negotiations until 
his own securities were disposed of. But there remains the allégation 
"that ail of the said considération" — meaning the considération which 
he received for his interests in the Brookline and Dorchester Compa- 
nies — ^"over and above a fair market value of the said securities, was 
in reality paid to the said Rogers by reason of his said position as 
trustée" ; and also there remains in the prayer for relief that he be 
decreed to account for what he received by reason of such disposi- 
tion. As to the allégation, it might hâve been more aptly expressed 
with référence to the case as we bave developed it; but, as we doubt 
not the facts are also fully developed, we should, if we deemed it 
necessary, allow the slight amendment which would be required to 
adapt it perfectly thereto. We, however, do not deem this neces- 
sary, but we think the allégation sufficient as it stands. While the 
prayer of the bill asks the entire profits received by the respondent, 
Rogers, andWe are of the opinion only that he is liable to share with 
the complainant. it never has been regarded as a variance of any 
importance that the prayer for relief exceeded that to which the 
complainant in equity or a plaintifl: in a suit at law was entitled. He 
may pray for the whole, ancl recover only a portion. 

There are serions difficulties in determining upon what basis the 
gains and profits referred to should be shared between the complainant 
and the respondent ; that is, what portion thereof should be retained 
by the respondent. The case having been pressed on us almost solely 
on the ground that the complainant was entitled to the entire profits. 
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the court has received no assistance from counsel in this particular. 
A master mnst be appointée!, according to the views we hâve ex- 
pressed, to report a scheme for a just and équitable apportionment. 
If none other can be found, it may be, and probably will be, necessary 
to resort to tlie field wliich courts who are unable to proceed strictly 
philosophically are often compelled to enter — that is, to the judicium 
rusticum — and apportion gains and prolits half to each. On wliatever 
sum may be allowed, interest should be added at a fair marl^et rate. 

We hold, therefore, tliat the respondent must accotmt for an équi- 
table proportion of the gains and profits received by him as alleged in 
the bill, subject to the view expressed in this opinion that he is in 
any event entitled to retain the original cost of his investments, and 
an ordinary, reasonable return thereon, as we hâve described it. We 
find that the respondent bas received gains and profits largely in ex- 
cess of what he is thus entitled to retain. We, however, direct the 
master to ascertain such original cost, and what would be such an 
ordinary, reasonable return thereon, Computing the same with réf- 
érence to what the respondent received for his securities, and we 
reserve the right to dismiss the bill in the event it should be finally 
ascertained that our summary computations in this respect hâve been 
erroneous. We also hold that the gains and profits should be appor- 
tioned upon équitable rules, as we hâve pointed out in this opinion, 
se far as the same can be ascertained ; that if no definite rule is as- 
certained, they shall be apportioned half to the complainant and half 
to the respondent; and that the bill should be sustained, and a master 
appointed in accordance with the views herein expressed. 

It is ordered, adjudged, and decreed that the bill be sustained for 
the purposes and to the extent shown in the opinion passed down 
this day; that Moorfield Storey, Esq., be, and he is hereby, appointed 
master to take the accounts and report upon such other matters as 
required by such opinion; and a certified copy of this decree and of 
the opinion shall stand as the commission to the master. 



KAHN et al. v. HEROLt), Collector of Internai Revenue, etc. 
(Circuit Court, D. New Jersey. July 21, 190G.) 

1. IkTKRNAL EeVENUE— InIIERITATÎCE TaX— I'aYMBNT — PeOTEST— VOLUXTARY 

Payment— Recoveky. 

W,bere, at the time certain executors paid an internai revenue inherit- 
ance tax on a life estate under protest, they had no knowledge that the 
life tenant had died and that the life estate had therefore terniinated, the 
payment was not voluntary so as to preclude a reeovery thereof. 

2. Evidence— Life Kstates — Value— Use or Life Tables. 

Where, at the time certain internai revenue inherltanee taxes were as- 
sepsed on the value of a life estate, such estate had been already ter- 
niinated by the death of the life tenant, it was improper to use life tables 
to détermine the value of such life estate. 

3. INTEENAL REVENUE— InIIEUITANCE TAX — PaYMENT— RECOVEEY. 

Where an internai revenue inheritauce tax was assessed and paid on the 
supposed value of a life estate, as determined by life tables at a time 
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wben tlie life estate lind tonuiiiiiteil by tho dontb of the lifo tf^iinut, but 
siich fact was uot knovvn citlier to tlie executors or tlie hitenial revenue 
offleers, tbe executors were culitlecî to reeover tbe excess oi' tlio auiouut 
pro])arly taxable mider tlie tacts as tbey actually existed as iiiouoy ijald 
under mlstake of tact. 

McCarter & English, for plaintiffs. 

John B. Vreeland, Dist. Atty., and H. P. Lindabury, Asst. Dist. 
Atty., for défendant. 

CROSS, District Judge. The plaintiffs, as executors of the last 
will of Abraham Wolfif, dcceascd, sue to rccovcr the sum of 
$;')7,0'73.13, which they claim was the amount of the tax illegally 
collected by the défendant upon a life estate devised by said will, to 
Clara W. Wertheim, a danghtcr of said deccascd. The testator 
died October 1, 1900. leaving a last will and testament, whercby he 
appointed the plaintiffs his executors, who duly qualificd as such, 
and took upon themselves the burden of the administration of his 
estate November 7, 1900. The twenty-eighth section of his will, 
which it is admitted is the only one afïecting this case is as follows : 

"AU the rest, residue and remainder of my estate, botb real and iter.sonal, 
of vvbicb I may die seized and iio.ssessed and wlierever situate or beinsç, exccpt 
as bereiubefore otherwise provided, including ail lapsed le.sacies, I give, 
devise and bequeatb to niy trustées, tbe survivors and siu'vivor of tbeni and 
bis successors, upon tbe following trusts, tbat is to say: (1) To divide, set 
apart and bold tbe same in as miiny equal portions or sbares as I sball leave 
daufrbters me surviving and tbe issue of a deceased dau^îhter, allottina;, bow- 
ever, and turnlng over to tbe issue of a deceased danjïbter only tbe jiortion 
or sbare wbleb tbeir parent woiild bave taken if living, tbat is to say per 
stirpes and not per caijita, and as to tbe sliaro of a surviving daugbter, to 
invpst and keep invest(>d tbe Personal estate and proceeds of real estate of 
sucb sbare, if sold, in such securities as by tbe tbirty-sixth article of tbis my 
will tliey are autborized to invest in. (2) To collect and reçoive tbe rents, 
issues, interest and incouie of tbe portion or sbare so to be set ayiart for eacb 
of mj' said daugbters and to apply tbe saine to ber use so long as sbe sball 
live freo from any conlrol of ber busband. (iî) Upon tbe deatli of sucb 
daugbter leaving issue lier surviving, to dispose of ber sbare or jiortion among 
sucb issue in sliares as sbe may ai)point by will, and in def;>,ult of suc'li ap- 
pointaient, or so far as sucb ap|)ointriient sball not be inade. to dis])ose tbereof 
among sucb issue in sbares jier stirpes and not iier capita, and if sbe sball 
leave no issue lier surviving to continue to bold lier sbare or portion for tbe 
beuelit of ber sister, if living, for life, in trust to collect aud reçoive tlie rents, 
issiK^s, interest and inconie tbereof, and to ap]ily tbe same to lier use so long 
as sbe sball live, and upon or in case of lier deatb. to divide tbe sanie to and 
among lier issue, if any, in sliares as sbe inay a])iioint by will, and in default 
of sucb a])i)oiiitineiit, or so fa" as sucli a]]i)ointnieiit sball not be niade, to dis- 
jiose tliereof among sucb issue, in sbares per stirjies and not per capita, and in 
default of sucb issue to divide tbe same to and among tbe following persons 
in tbe proportions lierein provided, tbat is to say : [uamiug tbeni.]'' 

Other paragraphs follow which necd not be recited. The tes- 
tator left him surviving two daughters, Addie W. Kahn and Clara 
W. Wertheim, and under the foregoing section of his will, each was 
entitled to a life interest in one-half of his residuary estate. Tlie 
said Clara W. Wertheim, died August lo, 1903, 2 years, 10 months 
and 14 days after the dcath of said testator, Abraham Wolff. 

On May 19, 1903, the executors, ptirsuant to the requirements 
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of section 30 of war revenue act (Act June 13, 1898, c. 448, 30 
Stat. 465 [U. S. Comp. St. 1901, p. 2308]) filed with the défendant 
a schedule and return, together with an affidat-it showing the legacies 
and distributive shares arising from the personal property of every 
kind, belonging to tlie estate of Abraham Wolff, inchuHng therein 
the life interests of the two daiighters, Mrs. Kahn and Mrs. Wer- 
tlieim, under the foregoing section of his will. This affidavit was 
filed with the return for the purpose of ijringing to the attention of 
tlie collector, certain items not inchided in tlie return, whicli the ex- 
ecutors claimed were not taxable. Thèse disjnited items, however, 
had no relation to the claim in suit. On July lOth the plaintiffs were 
informed by a letter from the défendant tliat the Commissioner of 
Internai Revenue claimed that the returns and schedules as filed 
were, for certain reasons specified, erroneous and defective, and the 
executors were requested to forward a new return for transmission to 
the department. Some correspondence thercupon ensued between 
the executors, the Commissioner and collector, and one of the coun- 
sel of the executors, on August 13, 1903, went to Washington in 
their behalf and attended personally before the Commissioner and 
discussed with hini the légal questions involved, and claimed that 
there was no occasion to file a new return until after the légal proposi- 
tions in dispute had been settled. The Commissioner said that he would 
take the matter under adviscment. There was some further corre- 
spondence between the Commissioner and the counsel of the executors, 
and on September 8, 1903, the Deputy Commissioner adviscd them 
that no further information was desired, and that action would be 
be taken in the matter in the near future. This was in reply to a 
letter from them dated September 2, 1903, asking whether anything 
further by way of proof or brief was required, and to which was 
appended this statement: "VVe understand that no assessment bas 
yet been made." Nothing further transpired until October 26, 1903, 
when the plaintiffs received a notice from the collector stating that 
a tax of $10^,398.16 had been assessed upon the estate, and demand- 
ing its payment. The tax so assessed included a tax on the life in- 
terests of the two daughters of the testator in the estate of their 
father. The portion of the estate which was given Mrs. Wertheim, 
in trust for her benefit for life, amounted, as computed by the Com- 
missioner of Internai Revenue, to $2,647,768.97, and the clear value 
of her life interest, as computed under the mortality tables, was 
$1,870,367.08, which, taxed at the rate of $2.25 per $100, amounted 
to the sum of $12,081.91, which sum, included with other taxes of tlic 
estate, was paid under protest Noveniber 4, 1903. The assessment as 
finally made by the Commissioner was based, not upon anv new return 
made by the executors, but upon the original return and aiîidavit wh.icli 
at first were adjudged insufficicnt bv the Commissioner. The Com- 
missioner did, however, add to the assessment some items not included 
in the schedule, but which were brought to his attention by the sup- 
plemental affidavit filed thercwith. The tax thus assessed was not paid 
until between tvv'o and three months after the death of Mrs. Wertheim. 
The payment when made by the executors was made under protest, 
147 F.— 37 
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but without notice or knowledge that the life tenant was then dead. 
So far as the record shows, both parties were ignorant of her deatli 
when the tax was paid. 

Some time after its payment, and on April 4, 1904, a pétition was 
filed by the execntors asking to hâve $26,037.59 of the total amount 
paid by theni, refunded. This pétition did not embrace the taxes for 
which recovery is sought in tliis suit, but only such part as liad been 
in dispute between the executors and the Commissioner before the 
assessment was made. The claim n;ade under the foregoing pétition 
was subsequently, and on April 11, 1905, allowed to the extent of 
$13,983.36. Ahnost immediately thereafter, and before payment to 
the executors of the amount of such allowance, the department was 
notified by them that they intended to file a further pétition, asking 
that another portion of the taxes paid, be refunded. The foregoing 
notification was given in order that the department might withhold, 
if it cared to, the rebate allowed under the first pétition, until the 
second pétition could be filed, and its merits determined. Such a péti- 
tion was subsequently and on May 15, 1905, filed for the return of 
$37,673.13 with interest ; being the tax in controversy herein. Thcre 
was considérable correspondence between the counsel of the executors 
and the department with référence to the subject-matter of this second 
claim, but it was later altogether disallowed. This suit was thereupon 
instituted within two years from the time the tax was paid, and before 
the statute of limitations barred its prosecution. 

The first question for considération is whether the tax was volun- 
tarily paid. At the time it was paid the executors protested verbalh' 
and in writing against the entire tax, on the ground that it was illégal 
and invalid, and had been illegally and improperly assessed, and it was 
stated that they paid the same only under protest, and only because of 
the requirements of the department, and to prevent proceedings to 
compel collection with interest and penalties, and they further particu- 
larly protested that the said tax was illégal and invalid and was illegal- 
ly and improperly assessed so far as it included the tax on the life in- 
terests created under said will, and added that the tax thereon was 
paid only under protest, and for the reasons mentioned in their gên- 
erai protest. It is claimed on behalf of the défendant that the protest 
above outlined was insufficient, and that the pavment of the tax was 
voluntarily made, notwithstanding that a written demand had been 
made upon the executors for the payment of the tax in the following 
form: 

List for Slonth of Sept., 1903, Dlv. 12. 

United States Internai Revenue Office of tlie Colloetor of Internai Revenue, 
Fifth District, State of New Jersey. 

"Newark, Oct. 26, 1903. 
"Messrs. Otto H. Kahn and Henri P. Wertheim, Executors, Estate of Abrabam 

Woiff, Dec'd. : 

"You are hereby notifled that a tax, under tlie internai revenue laws of the 
United States, amounting to one huudred seven thousand tliree hundred ninety 
eiglit and 16/100 dollars, the sauie heing a tax upon legacies and distributive 
shares, has been assessed against you by the Commissioner of Internai Revenue 
and transmitted by him to me for collection. Demand is hereby made for this 
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tax, whlch Is due and payable within one year of death of testator, when 
death occurred on or after July 1, 1901, and in case testator dled before July 
1, 1901, tax must be pald before July 1, 1902, but in ail cases paytnent of tax 
before distribution Is Imperative, and unless pald on or before tlie day when 
due and payable, it will become my duty to colleet the same with a penalty 
of five per eentum additional, and interest at one per centum per month. 
"Payment niay be made to me at Newarli r. O. Building. $107,308.10 

"[Signed] Ilerman C. H. Herold, Collector." 

This notice was accompanied by a letter from the défendant dated 
October 28, 1903, reciting the transmission therewith of the notice 
and demand for payment above set forth. 

As to what constitutes voluntary payment in matters of taxation, 
we find the rule laid down in 27 Am. & Eng. En. of Law (2d Ed.) tit. 
Taxation, p. 760, as follows : 

"Where a part.v pays an illégal demand with full knowledge of ail the facts 
which render it illégal, withoiit an immédiate and urgent nccessity therefor. 
to release hia person or property from détention, or to pfevent an immédiate 
seizure of his per.çon or property, such payment must be deemed voluntary, 
and cannot be reeovered back." 

The foregoing rule follows substantially the language of the Su- 
prême Court in Uttle v. Bowers, 134 U. S. 547, 554, 10 Sup. Ct. 
620, 33 L. Ed. 1016, which in turn follows the language of the same 
court in Railroad Company v. Commissioners, 98 U. S. 541, 543, 
25 L. Ed. 196. In the latter case the court, after stating the rule in 
the language hereinabove given, adds : 

"Thia, as we understand it, is a correct statement of the rule of the com- 
mon law." 

In Eamborn v. County Commissioners, 97 U. S. 181, 185, 24 L. 
Ed. 926, Mr. Justice Bradley, in delivering the opinion of the court, 
says : 

"A voluntary payment made with the full knowledge of ail the faet.s 
a-nd circumstances of tlie case, though made under a mistaken view of tlie 
law, cannot be revoked, and the money so paid cannot be reeovered back." 
Citiug case. 

See, also, Philadelphia v. Collector, 5 Wall. 720, 732, 18 L. Ed. 
614; Chesebrough v. The United States, 192 U. S. 253, 259, 24 
Sup. Ct. 263, 48 L. Ed. 432. 

From thèse décisions it is clearly apparent that in order to con- 
stitute a voluntary payment, payment must be made with full knowl- 
edge of ail the facts and circumstances, and that where such knowledge 
is wanting the payment, whatever else it may be, is not voluntary. 
This view seems to dispose of the questions now under considéra- 
tion. The payment made by the plaintiffs herein was not voluntary. 
They were ignorant of .the fact that the life tenancy, upon which 
the taxes they were paying had been assessed, had been terminated by 
the death of the life tenant before such assessment was made. Had 
they known this fact it can hardly be presumed that they would 
hâve paid the tax. The knowledge which they lacked was es- 
sential to the exercise of sound judgment, as well as to a correct 
understanding of the légal situation. But beyond this, the défend- 
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ant claims that the protest inade and filed at tlie time ot the payment 
was inadéquate and insufficient for the reason that it was an omnibus 
protest, and did not specify the ground now insisted upon. A suffi- 
cient answer to this insistment hes in the fact that they did not know 
the reason which they now urge. This of itself made the payment 
involuntary, and if it did not entircly obviate the necessity of any 
protest, rendered its forni comparatively unimportant. While it is 
true that the protest was broad and gênerai, it was, nevertheless, 
directed particularly to the tax assesscd against the interests of the 
life tenants. I do not find any case which holds that under such 
circumstances, or indeed under any circumstances, a protest must 
be couched in the terms, and with the certainty of a common-law 
pleading. The case of Wright v. Blakeslee, 101 U. S. 174, 25 L. 
Ed. 1048, is both instructive and authoritative upon this point. Mr. 
Justice Bradley (page 178 of 101 U. S. [25 L. Ed. 1048]) says : 

"On this point it is to be observed tliat the case stands on a différent ground 
froin thiit of the illégal exaction of dnties on iniports. To recover thèse, the 
statute niakes it necessary that the party interested should give notice in writ- 
ing to the oollector, it dissatistied with his décision, setting forth distinctly 
and spccificallv the gronnds of his objection tliereto. Act of Juue 30, 1S(U, 
c. 171, § 14, la Stat. 214 ; l{ev. St. § 2031 ; Westray v. United States. 18 Wall. 
,•522 121 L. Kd. 7(!;S| ; Bavnev, Oollector, y. Watson et al., 92 U. S. 449 [23 L. 
Kd. 7.301 ; Davies y. Arthur, 90 TT. S. 148 [24 L. Ed. 7.-i81. No sucli written 
notice or protest is required of a party paylng illégal taxes under the internai 
revenue !a\vs. Ile luust pay under protest in sonie forni, it is true, or his 
jjayiuent will be deenied yoluntar>'. City of Philadelphia v. The Collector. 
5 Wall. 720 [18 L. Ed. (514! ; Collector v. ITubbard, 12 Wall. 1 [20 L. Ed. 272]. 
But whilst a written ])rotest would in ail cases he niost convenient, there is no 
statutory l'equireraents that the ))rotest shall !)e in writing. In tli(> ])reseut 
case, the court merely finds that the payment of the tax and penalty was made 
under protest, which may hâve been either written or verbal. We thiuk that 
this finding is sufiicient to show that the payment was not voluntary. It is 
apparent froni the tindings, it is true, that the objection of the jj.'irties was 
particularly made against the legality of the tax, and not against tbe penalty 
as distinct therefrom. But, of course, the objection included the penalty as 
well as the tax; and as the latter was clearly illégal, we thinl^ that tlio plain- 
tiff should bave the judgment for tlie amoiint thereof, unless barred by the 
statute of limitations." 

This case was followed in Stewart v. Barnes, 153 U. S. 456, 459, 
14 Sup. Ct. 849, 850, 38 E. Ed. 781, where the court says : 

"No évidence was introduced to show the nature of the protest made, but 
it was unnecessary to prove more than that the payment was made uuder 
'protest' which was admitted by the plea." 

Under the circumstances attending this payment I conckide that 
it was involuntary, and was accompanied by a sufficient protest. 

We corne now to the considération of the main question wliich 
is stated by the counsel of the plaintiiïs in their brief as f oUovvs : 
Mrs. Wertheim having died before tlie assessment was made, the dura- 
tion of her life interest was alrcady iàxed, and the assessment made on 
the basis of her expectancv of life is invalid. The war revenue 
act (Act June 13, 1898, c. 448, 30 Stat. 465 [U. S. Comp. St. 1901, 
p. 2308 1) § 30, in:poses upon an exécuter or trustée, the duty, 
within 30 days after any legacy or distributive share bas come to 
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his charge or trust, of giving notice thereof to the collector or 
deputy collector of the district wherein the deceased last resided. It 
then provides that he shall pay to the collector or deputy collector 
of such district, the amount of the duty or tax assessed upon such, 
legacy or distributive share, and shall also make and render to thel 
said collector or deputy collector, a schedule or statement of the 
amount of such legacy or distributive share, together with the amount 
of duty which had accrued or should accrue thereon. It also pro- 
vides that such schedule or statement shall contain the names of 
each and every person entitled to any bénéficiai intercst therein, to- 
gether with the clear value of such interest ; that the same should j 
be verified by oath, and immediately delivered, and the tax paid 
thereon to the collector. It is further provided in the same sec- 
tion as follows : 

"And lu case such exécuter, adniinistvator, or trustée shall refuse or neglect 
to pay the aforesald daty or tax to the collée or or dej^uty collector, as afore- 
said. within the time hereiubefore provided, or shall neglect or refuse to deliver 
to said collector or deputy collector, the duplicate of the schedule, list or 
slatenient of such legacies property or personril estate, under oatli, as aforesald. 
or shall neglect or refuse to deli\'er the scliedule, list, or statement of such 
jegacies, iiroperty, or ])ersonal estate under oath, as aforesald. or shall deliver 
to said collector or dei)uty collector a false schedule or statcanent of such 
legacies, property, or persoiial esiate. or give the nanies and relationship of the 
jjersons entitled to bénéficiai interests therein untruiy. or shall not truly and 
correctly set fortli and state therein tlie cl(î;ir value of sucli bénéficiai interests, 
or whcre no adininis'rallon ujion such )ii-op(^rty or i)ei-sonal estate shall hâve 
been granted or allowed under existing la\vs. the collector or dei)uty collector 
shall niake ont such lists and valuation as in other cases of neglect or refusa], 
and s.ball assess the duty thereou." 

The balance of the section is confined to the rcmedv to be pur- 
sued in case of nonpayment of the tax or duty assessed. This sech 
tion, as a whole, clearly niakes it the duty of the exccutors in the 
first instance to file a schedule containing the names of each and 
every person entitled to any beneficiary interest in an estate, togeth- 
er with the clear value of such interest. and the amount of the dutv 
or tax which bas accrued or shall accrue thereon. If howevcr, the 
executor or trustée neglects or refuses to do any of the acts he 
is reciuired to do, or does tliem falsely, imperfectly, or incorrectly, 
the collector or deputy collector is thereupon required to make ont 
such lists and valuations, and assess the duty thereon. A statement 
and schedule as required by the act was made in this case, and 
filed with the collector, and it was accompanied by an afifidavit which 
set forth certain property and interests which it was claimed by the 
executors, were not subject to taxation. The schedule so furnished 
was not accepted by the Internai Revenue Commis sioner, although 
there was no question raised, apparently, that it was not made in 
absolute good faith; indeed, the fact that matters which the ex- 
ecutors disputed were included in a separate affidavit, thus making 
a full disclosure in the premises, is ample évidence of good faith. Fur- 
thermore, that there was merit in the contention of the executors, 
and that the same was not urged in a dilatory or captions spirit, is 
shown by the fact that subsequently their claim was in part allow- 



582 147 FEDERAL REPORTER, 

ed, and a corresponding portion of the taxes paid by them refunded. 
The scheditle and return as made and filed by the executors was 
subsequently and during the summer of 1903 made the subject of 
fréquent discussion between the executors or their counsel, and the 
department at Washington, and this situation continued until some 
time in the fall of that year, when the assessment was finally made. 
It seems to me that the time when the assessment should hâve been 
made under the act, or when the tax became a lien, is relatively un- 
important in this connection, and tliat the important considération is 
rather the time when it was in fact made. It should be noted hère 
that when the dispute first arose as to the correctncss of the return 
made by the executors, the executors were directed to file a new 
return. The executors claimed there was no occasion to file a new 
return until the légal proposition in dispute had been settled. The 
Commissioner seems to hâve acquiesced in this to the extent at 
least of saying that the matter would be taken under advisement. 
As a matter of fact no new return was ever again required or filed, 
but the assessment as made by the Commissioner was made upon 
the schedule and affidavit originally filed by the executors. It plain- 
ly appears, also, that no assessment was made until some time after 
September 8, 1903. On September 2d the plaintifl^s' counsel wrote 
to the Commissioner asking whether anything further by way of 
proof or brief was required. to which letter they addcd the state- 
ment that it was their understanding that no assessment had yet 
been made. To this letter of inquiry rcply was made on the 8th 
day of the same month to the etïect that no further information 
was desired, and that action would be taken on the matter in the 
near future. It is impossible to construe this correspondence as 
meaning otherwise than that at that time the department was pos- 
sessed of ail the information it desired, or that was necessary to 
make the assessment ; that it had not yet been made, but that it 
would be made, or the making of it undertaken in the near future, 
and this construction, moreover, is borne out by the fact that noth- 
ing further transpired between the parties until the notice of the 
assessment of the tax was received, and a demand for its payment 
made October 88th following. 

Recurring now to the fact that the life tenant, whose interest 
was thus assessed, had dicd on the 15th day of August preceding, 
and that both parties were ignorant of that fact when the assess- 
ment was made and paid, the question is presented whether such 
assessment was properly made by the use of life tables. Life tables 
at the best are uncertain and conjectural évidence. They are used 
because in many cases they afl:ord the best if not the only means 
of ascertaining the probable duration of a life or lives. Counsel 
for the plaintifïs contend that their use is absolutely unwarranted 
in any case under this act, and cite in support of their position, 
among other cases, a dictum of the Circuit Court of Appeals of 
this district, in the case of Herold, Collector, v. John F. Shanley 
et al, executors (C. C. A.) 116 Fed. 30, but in the view I take of 
this case, it is unnecessary to décide that question, since they 
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were hère used under circumstances which would hâve barred their 
use, even if the act had expressly permitted it. The event which 
through their use it was calculated would happen some 30 years or 
more in the future had already transpired. The life estate assessed 
was ended. Its duration was ascertained. The fact under inves- 
tigation vi'as determined. Under the circumstances, their use was 
neither necessary nor proper, and wrought error where absohite cer- 
tainty otherwise existed. Nor do I perceive why ignorance of the 
fact that the life was ended excused or jnstifîed the assessment after 
the fact of the death was disclosed. This is not at ail the case of 
an assessment of a life estate regularly made upon the basis of the 
tables and paid, and after such assessment and payment death en- 
sued sooner than the time estimated by use of the tables-, The de- 
fendant contends that the interest of the deceased in the estate was 
subject to the tax frora the time of the death of the testator, and 
that whenever imposed the tax related back to that time. Never- 
theless, the clear value of each interest had to be ascertained, and as 
the interest to be assessed in this case was a life interest, and its 
value depended upon the duration of a life such duration had to 
be determined, and it was just hère that the mistake was made. 
It would hardly be pretended in reason, that if the life tenant had 
died the day after her father, that a tax, the amount of which had 
been thereafter determined by the use of mortality tables, would be 
légal even though it be admitted that such tax rightly imposed 
would relate back to the death of the parent. The duration of life in 
the case supposed, would bave been determined and the value of 
the life interest ascertained by its known duration. Each interest li- 
able to taxation must be valued independently. Knowlton v. Moore, 
178 U. S. 41, 30 Sup. Ct. 747, 44 L. Ed.' 969. As already said, 
life tables are not the best évidence or conclusive évidence, their 
use is only justified when no better évidence is obtainable. Cases 
somewhat similar to the one at bar, but arising previously thereto, 
were brought to the attention of the court by counsel, from which 
it appeared that the Commissioner of Internai Revenue had in such 
cases, granted like relief to that sought in this case. But when the 
facts in this case were brought to his attention for review, his reply 
was that the cases above referred to were either erroneous or had 
been overruled, presumably by himself. 

The laws of the state of New York (chapter 360, p. 607, Laws 
1860) provide that no person having a husband, wife, child or 
parent, shall by his or her will devise or bequeath to any benevolent, 
charitable, Hterary, etc., institution, more than one-half part of his 
or her estate. In order to détermine whether more than one-half 
part of the estate had been devised contrary to the provisions of 
that act, it bas frequently been necessary to ascertain the value 
of a life estate where it had not terminated, and the use of life 
tables in such cases bas been permitted, but not, however, in cases 
where, by reason of death, the duration of the life estate has been 
actually iîxed. In re Stiles Estate (Sur.) 3 N. Y. Supp. 137, the 
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court, in dealing with the value of the widow's dower right for tlie 
purpose mentioned, used this language: 

"Tliis should ordhmrily bo aseertained on the principle of life aiinnitios. 
This methort Is resorted to whero the tiiiie is net actually kuown, but in this 
case it apj^ears that tlio widow lived (>.8.'5.'{ years ; so wo luay adopt thatl as 
the number of years' purchase of her aiiiiual dowcr interest." 

In re Teed (Sup.) 13 N. Y. Supp. 642, a life beneficiary under 
the will had died before the final distribution of the estate, and the 
court said (page 044 ) : 

"It was stated thero [Ilollis v. Seiiiiiiary, !)o N. Y. ^C>^V, lu the ehiborato opin- 
ion of Jiidge lîarle, tliat llie calcnlation upou wliicli tlic judL'iinent rested, <on- 
tained an élément of uncertaiiity as to tlie dnvalion of tlie livos of tlie iiorsoiis 
having a life estute. « * * 'i^hat was a case dealintç in uncertainties, in 
the case before us there is no luicertainly, becanse llie proceeding is for tl:-' 
final distril)ution of an estate after the death of an aniaiitant, the length of 
whose life is aeeurately known." 

And it was further held, in substance, that the case of PTollis v. 
Seminary, in which the use of life tables was justified, applied on- 
ly to cases where the life beneficiary was living. 

In re Grant's Estate (Sup.) 28 N. Y. Supp. SO,'!, the court said 
(page 204) : 

"To aseortain what the Personal pi-oprvty was worfh at the timo of the 
deatji of the testator. tlie value of the life estate in it which snceeedcd bis 
death inust be nieasured. If it liad not terniinattHl wlien the division was 
sought, it would hâve been detorniined !)y a certain known juctliod of measuro- 
uient. This was well illusti'Hted by .Tudge Earle, in Ilollis v. Seminary, 9") 
N. Y. KIG. But as the life estate bas ended, there was no occasion to do more 
than to niake it apiiear what in fact was its value." 

Thèse cases only déclare what common sensé dictâtes, that where 
a life estate has been terminated by death, there is not only no ne- 
cessity for, but no proprietv in, the use of life tables. The case oî 
Vanderbilt v. Eidman, 1!)G'U. S. 480, 25 Sup. Ct. 331, 49 h. Ed. 
563, makes the liability for taxation dépend, not upon the mère vest- 
ing in a technical sensé of title to the gift, but upon the actual pos- 
session and enjoyment thcreof. In the case at bar, the actual pos- 
session and enjoyment of the life tenant in her estate had ceased 
before the tax was imposed, and since it was only for the period 
of such actual possession and enjoyment that it was liable to tax- 
ation under the act, the amount it was taxed in excess thereof was 
clearly illégal. 

The case presented is one of mutual mistake brought about by 
the ignorance of a controlling fact, and it seems to me that law and 
justice demand that the plaintiiïs should be afforded relief. Sup- 
pose a life estate werc ajîparently created by a will and the same 
was duly valued and taxed, and the tax paid by the executors, but 
later it was discovered that in fact no life estate ever existed for 
the reason that the supposed life tenant had predeceased the testa- 
tor; surely, in such a case the executor would not be rcmediless ; 
nor do I see how, in principle, it difl'ers from the case at bar. Ig- 
norance of fact is a wcll-rccngnized ground of relief in ail such 
cases. When the life tenant died, the matter of the assessment was, 
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tinder the law, properly in the hands of the Commissioner ; he was 
discharging a duty which the law imposed upon him, and the at- 
tendant delay was his, and not the plaintiffs. They paid the tax 
within a week after they were notified of the assessment. If the 
matter rested between individuals, the plaintiffs would undeniably 
hâve a claim to relief. The well-known principle applicable in such 
cases is clearly laid down in United States v. Barlow, 132 U. S. 
271, 10 Sup. Ct. 77, 33 L. Ed. 346, where Mr. Justice Field, in 
delivering the opinion of the court says, page 281 of 133 U. S., 
page 80 of 10 Sup. Ct. (33 L. Ed. 346) : 

"It is familiar law that an action may be maintained to rccover bacU money 
paid as the prlce of articles sold, or of work done, when t!ie articles are 
not dflivered or the work not done. The reason is that the considération 
for the payraent has failed. It Is not perceived that the principle of law 
sought to be appiied in this case is in any essential particular différent. If 
tlie contract for extra allowance was void by reason of fraud or clear niis- 
take, the action becomes simply one for the retiirn of moneys paid for services 
of stock and carriers never rendered, but which when payraent was made were 
beiievcd to bave been rendered. As in the case of goods not deiivered, or 
work ordi ■■'(X not done, the considération to the party ])aying has failed. As 
said by l'.uron Parlée in Kelly v. Solari. 9 M. iS: \W. .54. 58: 'Where money is paid 
to anntber under tl>e infiuence of a niistake — that is. upon the supposition ihat 
a spécifie fact is true. which would entitje the other to the money, but which 
fact is imtrue, and ilie money would not bave heeu paid if it had been known 
to the payer tliat the fact was uiiti-ue — ^an action wiil lie to recover it back, 
and it is asainst cor^icience to retnin it.' Sce, also, Townsend v. Crowdy, 
8 C. B. (N. S.) 477 ; Strickland v. '^'urner, 7 Exch. 208." 

It has already been shown that payment made to a public officiai 
when made in ignorance of controlling facts, is not voJuntary, hence, 
I see no reason why the principle cleclared in the above case should 
not be applicable to this. Payment was made involuntarily and 
under protest. The tax could bave Ijeen legally assessed upon Mrs. 
Wertheim's interest only for the pcriod she lived ; for that period, 
however, it was liable to assessment, and it should be assessed, up- 
on the amount which she or her estate actually received. The évi- 
dence shows that Mrs. Wertheim, or her estate since her death, re- 
ceived upon her legacy the sum of $491,432.17; she also received 
under the will, a legacy of furnittire valued at $.5,000. To the sum 
of thèse items should be added $42,081.91, which was the arnount of 
tax paid by the executors, and deducted from Mrs. Wertheim's leg- 
acy, thus making the total value of the legacy to Mrs. 'Wertheim 
$538.511.08. The rate fixed by the act upon that amount is $1.87>4 
per $100, and the total amount of tax for which her interest in the 
estate was liable, therefore, is $10,097.14. This resuit is obtained 
upon the theory that the tax in issue was deducted by the executors 
from Mrs. Wertheim's interest in the residuary estate as required 
by law, and is, therefore, now to be considered as a part of the 
same in establishing its clear value. Deducting from $42,081.91 the 
amount paid by the executors, the sum of $10,097.14 the atnount 
of the tax for the payment of which her interest was taxable, leaves 
$31,98i.77, for which sum, with interest from November 4, 1903, 
a verdict is given for the plaintiffs. The foregoing figures are, how- 
ever, subject to adjustment and correction by counsel. 
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THE CONVEYOB. 

(District Court, D. Indiana. September 26, 1906.) 

No. 475. 

1. Maritime Liens— Claims pos Wages or Supplies— Peiobity over Mort- 

gages. 

Liiens on a vessel for seamen's wage.s or supplies, given by tlie maritime 
law, or by state laws, hâve priority over mortgages. 

[Kd. Note. — For cases iii point, see vol. 34, Cent. Dig. Maritime Liens, 
§ C2. 

Slaritime liens, ïlje George Dumois, 1.5 0. C. A. C79 ; Tlie Nebrasica, 17 
C. C. A. 102; Tbe Electron, 21 C. C. A. 21.] 

2. AdMIBALTY— JUKTSDTCTION TO ADJtlSISTER FVND. 

Although a court of admiralty lias not jurisdiction to foreclose mort- 
gages on vessels, vvlien it bas a fuud to dispose of, it may eutertain 
claims based on mortgages, and its jurisdiction to admiuister a fuud ap- 
plicable, in whole or in part, to tbe payment of maritime liens, being ex- 
clusive, is not affected by tbe fact tbat mortgagees may also linve daims 
against tbe same fund or by tbe pendency of foreolosure suits brougbt by 
tliem in a state court. 

3. Same— Insurance Money— Acireement Between Lien Claimants. 

A vessel insured under a policy payable to tbe owners was sunk ; tbe 
insurance was adjusted, and tbe inoney paid to a custodian under an 
agreement between tbe owners, varions lien claimants, and certain mort- 
gagees tbat it sbould be applied (1) to pay for tbe raising of tbe boat ; 
(2) to tbe payment of ail maritime, labor, and supply liens against it ; (3; 
to tbe repair of said boat; and (4) tbe remainder to be paid to tbe mort- 
gagees. Tbe boat was raised, but was not repaired, and was sold lu ad- 
miralty proceedings by tbe lien claimants. Hcld, tbat tbe contract under 
whicb tbe insurance money was held was maritime, and tbe fund subject 
to administration by tbe admiralty court, unafCected by tbe fact tbat tbe 
contract was not fully executed, and tbat under its ternis tiie seamen and 
supiily claimants were entitled to payment from tbe fund, leaving the 
mortgagees to resort to tbe proceeds of tbe vessel for any deficiency on 
tbeir claims. 

4. Seamen— Lien for Wages— Insurance Money. 

Seamen having liens for wages on a vessel which was sunk are en- 
titled to enforce tbe same against insurance money paid on account of the 
loss to the owners or tbeir assignées, subject only to claims for salvage 
services in raising and preserving tbe vessel, wbere tbe proceeds of tbe 
yessel wbeu sold are insuffleient to pay tbe same. 

In Admiralty. Heard on exceptions of Seraph Semonin, Farmers' 
National Bank of Uniontown, Ky., and Levi Englebright and Eliza- 
beth Jenkins, to the supplemental and amended libels, and the several 
supplemental and amended intervening libels. 

Iglehart & Taylor, for libelant. 

Posey & Chappell and Andrew J. Clark, for claimants, 

ANDERSON, District Judge. The question raised by the excep- 
tions of the respondents Semonin, Farmers' Bank of Uniontown, Ky., 
and Englebright & Jenkins is whether, under the facts alleged in 
the supplemental and amended libel of Wallace, and the amended and 
supplemental intervening claims of varions seamen and materialmen for 
Vidages and supplies, the $3,000 proceeds of an insurance policy on 
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the steamboat now in the custody of the respondent Clark, should be 
applied by this court to the payment of the balance due on the claims 
for labor and supplies, after exhausting the fund in the registry of 
the court derived from the sale of the boat. 

After setting^- up facts establishing the claim for wages, the libel 
allèges in substance that the steamboat Conveyor was an American 
vessel whose home port was Evansville, engaged in navigating the 
Ohio and Green rivers ; that the boat was owned by the respondents 
Semonin and Ott ; that prior to the filing of the libel the boat was 
sunk on the waters of the Kentucky shore of the Ohio river nearly 
opposite Evansville ; that the boat was insured against périls of the 
river in a solvent Insurance compau}') for $4,500, and the loss upon 
said boat, exclusive of the value of the wreck, was adjusted at the 
sum of $2,000, which sum was paid by the Insurance company to the 
owners of the boat, Semonin and Ott, who thereupon paid the same 
to the respondent Andrew J. Clark, pursuant to the terms of an 
agreement hereinafter referred to. At the time the wreck occurred, 
the respondents Englebright & Jenkins held a mortgage on the boat 
for the sum of about $800; and the respondent Farmers' Bank of 
Uniontown, Kentucky, held a mortgage on said boat for the sum of 
$1,500; each of said mortgages contained a printed covenant on the 
part of the owners of the boat that they would insure said boat in a 
solvent Insurance company to be selected and approved by the mort- 
gagee; the policy was made payable to the owners of the boat, and 
had never been assigned to either of the mortgagees, but at the time 
the wreck occurred the policy was in the possession of the respond- 
ent Farmers' Bank of Uniontown, K3^, who claimed to hold the 
same as collatéral for its loan. It is then alleged that at the time 
the wreck occurred a controversy arose between the claimants, the 
mortgagees, and the owners of the boat as to hov^f the Insurance mon- 
ey ought to be paid, held and applied ; that upon a conférence between 
ail the parties in interest it was believed that the wreck of said boat 
could be raised and economically repaired and its debts paid; that 
for the purpose of making an eft'ort to raise said boat and repair the 
same, and to discharge the admiralty liens, and liens for wages, labor, 
and supplies doue and furnished to said boat, as the same are set out 
in the libel and intervening libels — 

"It was then and tliere agreed by and between tlie holders of both of said 
mortgages and said owners of said boat, and tlie holders of said liens against 
said vessel, that wUatéver steps were neoessary to be done sliould be done to 
procure tUe paynieiit of the amount of said policy, as the saine was or should 
be flnally adjusted and agreed uijou, and that when the check issued and 
paid by the said Insurance coripany upon said loss, * * * should be de- 
livered, the same should be oashed and delivered to and placed in the hands of 
the respondent Andrew .1. Clark, who should hold the same for the uses and 
purposes following, to wit : 

"First, to pay the expenses of raising said boat, which were then estimated 
at $400, which was in faet the exponse subscquently incurred for the raising 
of said boat; second, to pay ail of said maritime, labor and supply liens against 
said boat ; third. to repair said boat ; and, fourth, the balance remaining, after 
the payment of the items hereinbetore set out, should be delivered to the said 
mortgagees." 
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It is then alleged tliat pursuant to said agreement tîie $3,000 insur- 
ance money was paid to the owners Semonin and Ott who delivered 
same to the respondent Clark; that one Robert Hornbrook was em- 
ployed by the respondent Clark to raise the boat for the agreed price 
of $400; that the boat was raised by sa.id Hornbrook and brought 
into the port of Evansville, and thereafter the liljcl and the interven- 
ing claims were filed. It is also alleged that at the time of the filing 
of the libel by Wallace, suit was pending in the superior court of Van- 
derburgh coiinty by Englebright & Jenkins for the foreclosure of their 
mortgage and the respondents Semonin and Ott and Andrew J. Clark 
were made défendants; that the Farmers' Bank of Uniontown, Ky., in- 
tervened in said suit, each of said mortgages clainiing that it is entitled 
to the fund in the hands of said Clark; that said suit is still pending. 
On November 15, 1905, the libelant filed lus pétition for the sale of 
said boat, the terms of which were consented to by the owners of the 
boat, Semonin and Ott, and by the respondents Clark and Farmers' 
Bank of Uniontown, ICy., and thereupon an interlocutory order of sale 
was made by the court, and J. W. Wartmann was appointed spécial 
m.aster to make said sale. Among other terms and conditions of said 
order of sale was the following: 

"That said steamboat Convej'or, her tackle, apparel, and furniture, and ma- 
cliiner.v, î)e sokl * * * for easli for not less tUnn $500, exclusive of any lions 
on said boat for the raising of lier to be ascertaincd liy the master. * * * 
Said propert.v shall be sold discliarged from ail liens which shall be transferred 
to the fund arising from sncli sale and this order shall be without pre.indi<-e 
to the ri.cht of libelant. or any infervening libelant, to assert in this proceediiis; 
any elnim to tlie iusurance niouey alleged in tlie libel to be in the custody of the 
défendant, Andrew J. Clark." 

In compliance with said order of sale, and after dtie notice, the 
boat was sold by the spécial master to Robert Ilornbrook for the stim 
of $900 cash ; and, on December 19, 1905, the master filed bis report 
of sale, which was duly approved by the court. The report of sale 
contains among other things, the following: 

"Th.it said property sold for $900 which amoinit was a coniplianee with the 
order of sale aforesaid, wliicli requirod said proiiorty to bring not less than 
$5(X), exclusive of cosrs of raisiné said boat to be asi-ertaiiied by the master. 
That I aseertained and flxed the cost of such raisiiis in the siim of $4(K) which 
was made under an agreement between A. .J. Clark and Robert Hornbrook, 
and thereupon the said sum of -SiXIO was paid to me lu easli, and I issuod a cer- 
Tificate of purehase to tUe said Robert Hornbrook, as purchaser, for said sum, 
sub.1ect to the approval of this court, and in said certiflcate of purehase stated 
that the said cost of raisins said vessel, ,$400 should be protected ont of the 
Ijroceeds of said sale, but without pre.1udice to the riglit of the libelant in said 
cause to claim that said cost of raising said boat should be paid out of the 
insurance money in the hands of A. J. Clark. Any controversy in relation 
thereto to be determined by this court." 

It is then alleged in the supplemental and amended libel that, aftei 
the sale of said boat, and after the payment of the $900 proceeds 
into the registry of the court, "by inadvertance, and wiihout any 
knowledge on the part of said libelant, or his counsel, Lhe said sum 
of $400 has been paid to the said Robert Hornbrook otit of the pro- 
ceeds of the sale of said vessel" instead of requirntg him to wait until 
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the question whether the sum should be paid ont of the insiirance 
money was determined by this court. The supplemental and amend- 
ed libel contains the prayer, among other things, that the respondent 
Andrew J. Clark may be required to pay the said insurance money 
into the registry of this court, and that the claims of ail liens 
set out in the libels and intervening libels be declared to be 
prier to the claim of the said several mortgagcs, in and to the said 
insurance money, etc. The claims for wages aggrcgate $53G.2-4; 
for supplies and materials furnished, $674.96 ; and the claim of Robert 
Flornbrook for raising the boat, $100 ; and for caretaking etc., up to 
the time of the sale, $130.50 ; making the grand total of ail claims 
filed, $1,741.70. 

It is contended by the libelant that under the facts pleaded the 
$2,000 insurance money, by agreement of the parties in interest, 
stands in lieu of the boat to the extent of being liable for the pay- 
ment in full of the balance due on the claims for labor, supplies and 
raising the boat, after applying thereto the $900 realized from the sale 
of the wreck. On the other hand it is claimed by the respondents 
that the agreement was not executed, since it was found impractic- 
able to repair the boat, and that, therefore, the claim of Hornbrook 
in the sum of $400 for raising the boat was rightfully paid from the 
proceeds of sale as a salvage claim prior in equity to the liens of tire 
seamen and materialmen for wages and supplies ; that the admiralty 
court has no jurisdiction to foreclose mortgages, therefore it is 
without jurisdiction to achuinister the fund of $2,000 insurance money 
since the policy was under the terms of the two mortgages issued for 
the exclusive bencfit of the mortgagees and owners ; and that the 
suit pending in the superior court of Vanderburgh county, to which the 
respondent Clark is a défendant, is a complète bar to any proceedings 
in admiralty seeking to subject the insurance money to the payment 
of maritime liens. 

It is well settled that liens on a vessel under maritime or statc 
laws hâve prioritv over mortgages. The Joséphine Spangler (D. C.) 
9 Fed. 773; The'^Guiding Star'(D. C.) 9 Fed. .J21 ; The Canada (D. 
C.) 7 Fed. 730. The maritime law gives priority to claims for sup- 
plies furnished in a foreign port, and for seamen's wages. The law 
of Indiana, enforceable in admiralty, makes scamen's wages and 
supplies furnished in ports of the state prior in equity to the lien of 
the mortgages. 2 Burns' Rev. St. 1901, §§ 7239-7241. Though a 
court of admiralty has not jurisdiction to foreclose mortgages on 
ve.ssels (Bogart v^ The John Jay, 17 How. 402, 15 L. Ed. 95), yet, 
when it has a fund to dispose of it may entertain claims based on 
mortg"ges (The TCatie O'Xeil [D. C] 65 Fed. 111; l^dack Diamond 
Coal Co. V. O'Xeil [D. C.j Id.). If, therefore, jurisdiction in ad- 
miralty to administer the insurance monej^ exists in this cause, it 
is not affected by the fact that the mortgagees may also bave claims 
against the same fund. Xor is the jurisdiction ousted because of the 
commencement of the suit in the suj)crior court of \^anderburgh county, 
for the jurisdiction of the admiralty court to enforce maritime liens 
against boats is exclusive. Ballard v. Wiltshire, 28 Ind. 341. The 
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policy of insurance was payable to the owners Semonin and Ott, 
who were liable in personam as well as in rem to claims for seamen's 
wages. The insurance company refused to pay the mortgagees, and 
paid the owners on surrender of the pohcy. The amount ojÉ the 
policy was $4,500. The amount paid, $2,000, represented an ad- 
justment based upon the différence between a total loss and the 
value of the vessel when raised. The owners placed the money in 
the hands of Clark under an express agreement (1) that at least 
$400 thereof should be expended in raising the vessel; (2) that the 
liens for wages and supplies should be paid ; (3) that the boat should 
be repaired ; (4) that the remainder should be paid to the mort- 
gagees. The liJDelants were parties to this agreement. Jurisdiction 
to reach the $2,000 proceeds of the insurance policy in the hands 
of the respondent Clark, placed with him pursuant to the agreement 
pleaded, dépends upon the détermination of the questions : (1) 
Whether the agreement under which the money was placed in the 
custody of Clark, and providing for the disposition thereof, was a 
maritime contract; and (2) whether the libelants hâve any interest 
in the fund by virtue of that contract and their liens. 

1. Whether a contract is maritime or not dépends, not on the place 
where the contract was made, but on the subject-matter of the con- 
tract. New England Mar. Ins. Co. v. Dunham, 11 Wall. 1, 20 L. 
Ed. .90. A contract which stipulâtes with the libelants that "their 
charge for attending to the carrying eut of docking, with crew's as- 
sistance, raising steamer, clearing and keeping dock clear of water 
to an extent necessary for working at the shaft while she is under- 
going repairs, covering, releasing, rent, and ail expenses that may 
be incurred in carrying ont of such repairs, to be $2,500," to be paid 
on the satisfactory termination of the contract, is purely maritime 
concerning which admiralty lias jurisdiction. The Vidal Sala (D. 
C.) 12 Fed. 207. See, aiso, Coast Wrecking Co. v. Phœnix Ins. Co. 
(C. C.) 13 Fed. 127 : Id. (D. C.) 7 Fed. 2M ; DeLeon v. Leitch (D. C.) 
65 Fed. 1002 ; The Iris, 100 Fed. 104, 40 C. C. A. 301. The fact that 
such an agreement was not fully executed, l)ut remains execiitory, 
does not affect the admiraltv jurisdiction. Boutin v. Rudd, 82 Fed. 
685, 27 C. C. A. 526; Insurance Co. v. Dunham, 11 AVall. 1, 20 L. 
Ed. 90. Upon the foregoing authorities, it is plain that the agree- 
ment pleaded, being for the raising of the vessel, the payment of 
maritime liens for labor and supplies, the repair of the vessel— ail 
to be paid ont of the proceeds of the insurance policj', and the re- 
mainder to be paid to the mortgagees, constituted a maritime con- 
tract. 

2. Hâve the libelants any interest in the fund which will authorize 
the admiralty court upon a libel in rem to require the money to be 
paid into the registry for distribution to the libelants upon their 
claims? It is obvions that even if no step had been taken in ex- 
écution of the contract the admiralty court would hâve jurisdiction 
of a libel against the owners. the mortgagees and the respondent 
Clark for breach of the maritime contract in question. See, Boutin 
v. Rudd, 82 Fed. '685, 27 C. C. A. 526. It is held in The City of 
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Norwich, 118 U. S. 468, 6 Sup. Ct. 1150, 30 h. Ed. 134, 493, in a col- 
lision case where limitation of liability was asserted by the owners 
of the offending vessel under section 4283, U. S. Rev. St. [U. S. 
Comp. St. 1901, p. 2943] that the proceeds of an Insurance policy 
on a vessel constitute no part of the owner's interest in the vessel. 
Section 4283, however, is a statutory abridgment of the liability of 
shipowners, and applies only to the classes of claims therein enu- 
merated. The language of the section is as foUows : 

"Section 4283. The liability of the owner of any vessel, for any embezzle- 
ment, loss, or destruction, by auy person, of any property, goods, or inerchan- 
flise, shipped or pat on board of such vessel, or for any loss, damafre. or injury 
by collision, or for any act, matter, or thiiig, loss, damage, or forfeiture, done, 
occasioned, or incurred, without the privity, or knowledge of such owner or 
ovi-ners, shall in no case exceed the amount or value of the interest of such 
owner in such vessel, and her treight then pending." 

Act June 26, 1884, c. 121, § 18, 23 Stat. 57 [U. S. Comp. St. 1901, 
following section 4289, p. 2945], provides as follows : 

"That the individual liability of a shipowner, shall be limited to the pro- 
portion of any or ail debts and liabilities that his individual share of the 
vessel bears to the whole ; and the aggregate liabilities of ail the owners of a 
vessel on account of the same shall not exceed the value of such vessels and 
freight pending. Provided, that this provision shall not affect the liability of 
any owner incurred préviens to the passage of this act. uor prevent any claim- 
ant from joining ail the owners in one action ; nor shall tJie same apply to 
wage« due to persons employed by said shipowners." 

No case has been called to the attention of the court construing 
the language of the act of June 26, 1884. It is held in The City 
of Norwich, supra, that Insurance money is not part of an owner's 
"interest" in the vessel. There is a well reasoned dissenting opinion 
by four of the justices. The doctrine, however, has never been ap- 
plied to a lien for wages, concerning which Justice Story said in 
Brown v. Lull, Fed. Cas. No. 2,018 : 

"The wages of seanien attach as a lien to the ship and freight, and thelr 
proceeds, into whosoever hands they may come, as a elaim or privilège, 
ûaving a priorit.v to be satisfled before ail other claims. As it has been some- 
times expressively said, they are nailed to the last plank of the ship. The 
ship is a pledge for the payment, while a single fragment remains of the wreck 
or its proceeds." 

It must be remembered that the insurance was by the terms of the 
policy payable to the owners Semonin and Ott. The policy was not 
assigned. In so far as it can be deemed to be collatéral to the mort- 
gage loans, the mortgagees' interest in the amount paid on the policies 
to the owner of the boat would be subject to prior equities of the 
claims for wages and supplies if the insurance money can be held to 
be "proceeds of the wreck." 

In Sheppard v. Taylor, 5 Pet. 675, 8 L. Ed. 269, a libel was filed 
for seamen's wages in the year 1810. The ship had been seized by 
the Spanish government ofï the coast of Chili and condemned as a 
prize. The owners became insolvent and assigned their claims against 
the Spanish government to varions creditors. The value of the ship, 
cargo and freight was paid under the Florida treaty by Spain to the 
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assis^nees of the owners. Thereupon, as the case îs stated by the 
court (page T08 of 5 Pet. [8 h. Ed. 260] ) : 

"In Deeeniber, 1825, tlie libelants, flled a new libel, by way of pétition, 
agaiust the owners. and against thelï assignées, setting forth tlieir grevanees 
In a more aggravated form ; and alleging the award and receipt of tbe pro- 
eopds by the usKignees, and the promises of the owners to indemnify and pay 
tiiom ont of the proceeds, wiienever recovered, to the full amount of thcir 
wages ; and accouuting for their not liaving proceeded to a decree in personam 
against tbe owner.s, except so far as to hare a doekot entry in Jnne 182:;; of a 
decree 'on terms to be filed' (which was afterwards rGs<-inded), solely upon 
the faith of those promises; and praying prooess against the owners and also 
agaiust tlie assignées, to pay them the amount ont of the proeeeds in tlieir 
hands. Answers were dnly Sied by the owners and tlie assignées; tbe tonner 
asserting that they hnd jiavted with ail thelr interest in the fimds ; and the 
latfer asserting tbeir exclusive title to the same, under the assignnieius. and 
donying any liiiowledge of any agreement of the owners in respect to the daim 
of wages, or of tbe other luatters staied in the pétition." 

It was held that the fund in the hands of the assignées was liable 
for the full amount of the claims, with interest and costs. In the 
course of the opinion, it is said by Mr. justice Story (page 710 of 
5 Pet. [8 1^. Ed. 2(i9j) : 

"Tn our oiiinion there is no diiforeTiee between the rase of a restitution in 
sperie of tlie slnp irself. and a restitution In vaUie; the lien reattaebes to tlio 
thiug and to whatever is sulsstituted (or it. This is no jjeculiar ])rinciple of 
the adniirjtlty. It is loiind ineoriiorated into the doctrines of coiiinum law and 
equity. 'i'he owner and tiie lien liolder, whose claiuis bave been wrougfnlly 
dis|)laeed, niay foiiow t!ie proceeds, wlierever tliey may distinotly trace theui. 
In respect, theref<ire. to tlie proceeds of tbe ship. we bave no diiTiciUty in af- 
firming tliat tlie lieu in tliis case attaclies to them. * * » Ov(>r tlie siibjeet 
of seamen's wages, the admiralty bas an undisputed jurisdiction, in rem as 
well as in personam : and wlierever the lien for wages exists, aiul attaches up- 
on the proc<>eds, it is tbe fauiiliar practice of tliat court, to exert its jurisdic- 
tion over tliem. by way of monilion to the parties holding tbe ]iroceeds. This 
is faniiliarly kiiown in tbe cases of prize, aud bottomry, and salvage ; and 
is etiually applicable in tlie case of wages." 

In Brown v. Lull, Fed. Cas. No. 2,018, a neutral ship was cap- 
tured and afterwards the ship's value was paid under treaty, partly 
to th.e owners, and partly to the underwriters. On a libel for sea- 
men's wages, the owners contended that, as the}» were not paid the 
full value of the ship under the treaty, the seamen's claims shonid be 
collected from the underwriters who received a moiety of the sliip's 
proceeds. In disposing of this contention, Justice Story said : 

"Suppose the testator [owner] had assigiied his whole interest in tbe ship 
and freight, instead of a partial interest, for a valuable considération; couid 
it be for a moment adinitted. that be could tbereby change bis own responsibu- 
ity to the seamen, or turn them over for tbeir compensation to mère str.-mgers? 
Certainly not. It is quite a différent question, whetber they migbt not pro- 
ceed up'on their iinplied trtist or iion against tlie proceeds, in wbosesoever 
hands they could fiud them. But tbe sbipowner, by bis own voluntary act of 
cession, cannot discharge bimself from bis original liability under bis contract; 
for tbe value of the ship aud freight, to wbomsoever paid, must be deemed a 
paymeut by bis consent and for bis benefit." 

See, also, Vandeveer v. Tilghman, Fed. Cas. No. IG.SIG. 
It follows, upon the authority of llie foregoing cases, that inde- 
pendently of the agreemeut plcaded, the seamen who hâve filed clairas 



THE CONVEYOR. 593 

for their wages are entitled to resort to the isiirance money în the hands 
of the respondent Clark, for the full payment of their claims with 
interest and costs. A salvage service, in raising and preserving a 
sunken steamboat, has a priority of lien over claims for wages earned 
and supplies furnished before the accident. Collins v. The Fort 
Wayne, Fed. Cas. Ko. 3,012; The Lady Boone (D. C.) 21 Fed. 733. 
The agreed priée for raising the boat was $400. The claim of Florn- 
brook for care taking to time of sale is $130. .50. The claims for wa- 
ges, exclusive of interest and costs, aggregate $-530.24. The boat 
sold for $900. Thus it is seen that there is a déficit of nearly $200, 
wdiich, independently of any agreement of the nature pleaded, gives 
the court jurisdiction to cause the Insurance money as a part of 
the proceeds of the wreck, to respond to claims for seamen's wages, 
salvage, and costs. In addition to the foregoing aggregate, there 
hâve been filed claims for supplies amounting to $()74.96. In view 
of the agreement pleaded in the libel, bave thèse claimants the right 
to resort to the Insurance money for the payment of their claims? 

The claimants for supplies were parties to the agreement. They held 
liens prior in equity to the lien of the mortgage. The Joséphine 
Spangler (D. C.) 9 Fed. 773; The Guiding Star (D. C.) 9 Fed. o21 ; 
The Canada (D. C.) 7 Fed. 730. The policy of insurance was, as 
we bave seen, payable to the owners, and was not assigned to either 
mortgagee. In the absence of any assertion of a claim to a limitation 
of liability on the part of the owners, there would be no question of 
the right of the materialmen to pursue the fund in the hands of the 
owners by libel in case the wreck had been abandoned or no attempt 
made to raise the vessel. But at that time it appeared possible to 
raise and repair the vessel; and ail parties consented to an adjustment 
with the insurance company by payment of .'S2,000 upon a $4,500 pol- 
icy upon the express condition that $100 should be expended out of 
the proceeds for the cost of raising the boat; that ail liens for labor 
and supplies should be paid ; and that the boat should be repaired 
before Clark should pay any part of the insurance money to the mort- 
gagees. It is the opinion of the court that this agreement contained 
ample considération to support it on the part of the materialmen, who 
in common with the seamen, were thereby induced to forego any 
action in personam against the owners of the boat in the event the 
wreck should be abandoned or no attempt made to raise her. Having 
raised the boat under the agreement in question, it is not perceived 
wh}-' the contract should not bave been performed to the extent pos- 
sible under its terms, so far as the lienholdcrs are concerned. There 
is nothing in the agreement pleaded giving the mortgagees priority 
as to their claims over the materialmen, nor is there any part of the 
contract which requires the materialmen, the seamen, or the salvor 
to bear any part of the loss in the event the agreement could not be 
carried out in full. On the contrary, the agreement is express that 
the claims of the materialmen, as well as the seamen and salvor shall 
be paid from the insurance, leaving the body of the boat wlien raised 
responsive to any déficit in the claims of the mortgagees. 

In the case of The Oueen of the Pacific (D. C.) 18 Fed. 700, a 
147 F.~38 
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ship and cargo being in péril were saved after considérable of the 
cargo was jettisoned. The salvors allowed the boat to proceed to its 
destination, where the master delivered the cargo to the consignées 
without contribution for salvage or jettison, but on deposit by each 
consignée of a sum of money equal to 20 per cent, of the value of 
the cargo delivered "to cover gênerai average," and the exécution of 
a bond for the payment of his proportion of the "losses and expenses" 
conséquent upon such péril. In a suit against the ship and cargo for 
salvage, it was held that the libelants might elect to treat such deposit 
as so far a substitute for the cargo delivered and require the agent 
of the vessel, under admiralty rule 38, to bring the same into court 
to answer the exigency of such suit. The materialmen and seamen in 
the libel now under considération hâve elected to treat the Insurance 
money placed in the hands of the respondent Clark as a substitute for 
the body of the boat ; and, in the opinion of the court, the agreement in 
question warrants such substitution on principle and upon the author- 
ity of The Queen of the Pacific, supra. 

Rule 38 of the admiralty rules, is as follows. 

"In cases of mftriners' wages or bottomry, or salvage, or other proceedings 
in rem, wliere freight or other proceeds of property are attached to or are 
bound by the suit, which are In the liands or possession of nny person, the 
court may, upon due application, by pétition of the party intere.sted, require 
the party charged with tlie possession thereof to appear and show cause why 
the same should not be brought in*"o court to answer the exigency of tlie suit ; 
and if no sufflcient cause is shown, tiie court may order the same to be 
brought into court to answer the exigency of the suit ; aiid upon faiiure of 
the party to comply with the order may award an attachnient, or other 
compulsory process, to compel obédience thereto." 

The libel prays for appropriate relief in accordance with the pro- 
vision of rule 38. 

It follows that the exceptions of the respondents to the several libels 
should be overruled, and it is so ordered. 



UNITED STATES v. GIULIAXI. 
(District Court, D. Delaware. Jlay 15, 19ÛG.) 
No. 1. 
AtiEKS— Importation of Women fob Pubposes of Prostitution— Ei.e- 

MENTS OF OFFEXSE. 

To warrant the conviction of a défendant cliarged with a violation of 
Act Mardi 8, li)«)3, c. 1012, 32 Stat. 3214 [U. S. Comp. St. Supp. 3005, p. 
2701, whicli ])rovides that "the ini])orta(ion into the United States of any 
woman or girl for tlie puriwses of prostitution is hereby forbidden, and 
whoever shall import or attempt to iniport any woman or girl Into the 
United States for the pnrposes of pi-ostitution, or shall liold or attempt 
to hold, any woman or girl l'or such pnrposes in pursuance of such illégal 
importation, shall be deemed guilty of a feloiiy," where Ihe charge is that 
of liolding a woman so imported by défendant and another for the pur- 
poses of prostitution, it must be shown that défendant, either alone or in 
connection with such other, knowingly and willfnlly imported, or eaused 
to be imiwrted, such woman for the pnrposes of prostitution, and there- 
after, to effect the object of such illégal Importation, knowingly and wiU- 
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fuUy heia such woman for sueh purposes. It is not necessary that de- 
fendant should hâve detained such wornan by physical force, but it Is 
sufficlent to constitute a holding within the meaning of the statute if such 
woman was detained for the purpose of prostitutiou by physical 
meaus applied to her either directly or indircctly by défendant, or liy 
threats, express or implied, directly or indirectly made to her by defeiid- 
ant, or by comniands made to her directly or indirectly by défendant and 
calculated and operating to restrain her free<lom o£ action and will. To 
•warrant a conviction for attempting to hold the same proof is required, 
except that it Is not necessary that the means used should hâve been 
successful. 

2. Chiminal Law—- Evidence— lîFFECT or Testimonv of Accompltce. 

While the degree of crédit to be given to the testimony of an accomplice 
in a criminal case is a matter within the exclusive province of the jury, 
• wha may as matter of lavv convict on such testimony alone, yet to warrant 
a conviction such testimony should usually be corroborated in sonie mate- 
rial part, although the corroboration need not extend to ail matters testifled 
to by the accomplice, and the jury should also consider whether he bas 
been successfully contradicted with respect to any material portion of 
his testimony. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, §§ 
1124, 112S.] 

John P. Nields, U. S. Dist. Atty. 
Léonard E- Wales, for défendant. 

BRADFORD, District Judge (charging jury) . The indictment in this 
case charges Lucia GiuHani alias Lucia Marasso, the défendant, with 
violating the provisions of section 3 of the act of Congress of March 

3, 1903, c. 1012, 32 Stat. 1214 [U. S. Comp. St. Supp. 1905, p. 276], 
entitled "An Act to regulate the immigration of ahens into the United 
States." That section provides that "the importation into the United 
States of any woman or girl for the purposes of prostitution is here- 
by forbidden, and whoever shall import or attempt to import any 
woman or girl into the United States for the purposes of prostitu- 
tion, or shall hold or attempt to hold, any woman or girl for such 
purposes in pursuance of such illégal importation, shall be deemed 
guilty of a felony, and, on conviction thereof," shall be punished as 
therein provided. The indictment as found by the grand jury origin- 
ally contained three counts. The first count has been abandoned 
by the government and there are, therefore, only the second and 
third counts for your considération. The second count charges, in 
substance, that the défendant and one Gesuele De Loreto having on 
or about the fourteenth day of December, 190.5, illegally imported 
into the port of New York in the state of New York on the steam- 
ship Prinz Adalbert from the city of Naples in the Kingdom of 
Italy a woman of the name of Rosa Caliendo alias Rosa Caliento 
for the purposes of prostitution, the défendant, in pursuance of such 
illégal importation did on December 14, 1905, and thereafter on 
divers other days until January 19, 1906, in the district of Delaware, 
feloniousiy hold the said Rosa Caliendo at and in the premises Nos. 
216 and 218 East Second Stieet, in this city, for the purposes of 
prostitution. The third count is in ail respects similar to the second, 
except that, instead of charging that the défendant feloniously held 
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Rosa Calienclo for the piirposes of prostitution, it charg;es that the dé- 
fendant feloniously attempted to hold her for such purposes. To warrant 
a verdict of gaiilty on both or either of the counts remaining' open for 
your considération ail the esscntial ingrédients or cléments of crim- 
inality as therein charged miist be established by the évidence Ije- 
yorid a reasonable donbt as hereinaftcr deiined. To justify a con- 
viction of the défendant on the second count you must be so satis- 
ficd that the défendant either in co-operation with Gesuele De Loreto 
or l)y hersclf knowingly and v/ilfnlly importcd or caused to be in:- 
portcd Rosa Caliendo from Naples to the port of New York by the 
steamship Prinz Adalbert for the purposes of prostitution ; and that 
thereafter the défendant knowingly and wilfully and in pursuance of 
and to effect the object of snch illégal importation held Rosa Caliendo 
on some day or days between December 14, 1905, and January 19, 
19()(!, both inclusive, at the above-mentioned premises in this city 
for the purposes of prostitution. To justify a conviction of the de- 
feiîdant on the third count you must be satisfied that the défendant 
either in co-operation with Gesnele De Loreto or by herself know- 
ingly and wilfully imported or caused to be imported Rosa Caliendo 
in the manner and for the purposes above set forth; and that there- 
after the défendant knowingly and wilfully attempted, at some time 
or times within the above nientioned period at the above mentioned 
premises in this city, to hold Rosa Caliendo for the purposes of prostitu- 
tion. If Rosa Caliendo solely in the exercise of lier free and uncon- 
strained will remained during the whole of the above mentioned period 
at the premises in question for the purposes of prostitution, althongh at 
the invitation of or by reason of alluring promises made by the défend- 
ant, the défendant did not hold Rosa Caliendo for the purposes of prosti- 
tution as charged in the second cotuit, and your verdict in that case 
should be not guilty as to the second count. But to constitute a holding 
of I-iosa Caliendo for the purposes of prostitution as charged in the 
second count, it is not necessary that the défendant should hâve de- 
tained her by physical force, as, for instance, by chaining her or 
forcibly confrning her or placing her under lock and key at the prem- 
ises in question, or by placing a guard over lier to restrain or control 
her bodily freedom or power of locomotion in order to com]Del her 
to submit herself to prostitution. It is sufficient to constitute a hold- 
ing in the meaning of the statute that Rosa Caliendo should bave 
been detained by the défendant at the premises in question for the 
]iurposes. of prostitution either by physical means, directly or in- 
directly applied to her by the défendant, or by threats, express or 
implied, directly or indirectly made to her by the défendant or by 
command or commands made to her directly or indirectly by the 
défendant, and calculated and operating to restrain her freedom of 
action and will. To constitute an attempt by the défendant at the 
premises in question to hold Rosa Caliendo for the purposes of prosti- 
tution, as charged in the third coimt, it is necessary that the défend- 
ant should bave endeavored or made an effort, though ineffectuai, 
by means designed and to a greater or less extent calculated to efïect 
the object, to hold her for the purposes of prostitution in the sensé of 
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the term hold as above dcfined, with an iiitcnt on the part of tlie 
défendant at the time of so enileavoring or making effort to hol(i 
lier for the purposes of prostitution. It is not necessary to a con- 
viction under the third count that the attempt to hold should be suc- 
cessfiil. The statnte denonnces an attempt to hold eciiially with a 
holding. An attempt to hold for the purposes of prostitution may 
be made, as in the case of a holding for such purposes, by physical 
force, threats or commands, or by other means désignée! and cal- 
ciilated to rcstrain freedom of action and will. If the défendant 
made an attempt to hold Rosa Caliendo for the purposes of prostitu- 
tion, as charged in the third count, she should be convicted if the 
other éléments of criminality therein charged hâve been established 
to your satisfaction. 

There are certain principles of law for your guidance in your dé- 
libérations to which it is now the duty of the court to direct your 
attention. There is a conclusive presumption of law founded on the 
clearest principles of public policy that persons of sound and mature 
mind hâve knowledge of the criminal laws of the government under 
which they live and are responsiblc for their violation ; and the law 
présumes, in the absence of évidence to the contrary, that ail persons 
are of sound mind. The law présumes that persons charged with 
crime are innocent until they are proved by compétent évidence to 
be guilty. This presumption is évidence in favor of the défendant 
and stands as her sufficient protection unless it has been overcome 
by the évidence in the case, taken as a whole, proving her guilt be- 
yond a reasonable doubt. To justify a verdict of guilty, the évidence 
in the case as a whole must be such as to exclude every reasonable 
hypothesis but that of the guilt of the défendant as charged in both or 
either of the counts of the indictment remaining opcn for your con- 
sidération; and from this it, of course, follows that if the jury find 
that ail the évidence in the case when taken together is as compatible 
with the theory of innocence as with the theory of guilt there should 
be an acquittai. The commission of a criminal offense can be proved 
by circumstantial évidence as well as by direct évidence, provided 
the circumstances proved, together with ail reasonable infercnces 
drawn from them, are such as to leave no reasonable doubt in the 
minds of the jury that the défendant is guilty. You are to take into 
considération ail the évidence in this case, both direct and circum- 
stantial, documentary and oral, together with ail reasonable infer- 
cnces to be drawn from that évidence, in arriving at a conclusion. 
A reasonable doubt is a doubt based on reason, and which is reason- 
able in view of ail the évidence. It is not a vvhimsical, arbitrary 
or purely spéculative doubt, nor a mère conjecture or guess. If 
after an impartial comparison and considération of the évidence you 
can candidly say that you are not satisfied of the defendant's guilt, 
you bave a reasonable doubt, but if, after such impartial comparison 
and considération of ail the eviden.ce you can truthfully say that you 
hâve a fixed conviction of the defendant's guilt, such as you wor.ld 
be willing to act upon in the more vv'eighty and important matters 
relating to your own affairs, you hâve no reasonable doubt, and in 
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that case sliould find a verdict of guilty. Absolute certainty is not 
required for such a verdict. Proof beyond a reasonable doubt as 
above defined is sufficient. 

The law permits the défendant at lier own request to testify in 
her own behalf. The défendant hère has availed herself of this 
right. Her testimony is before you and you rnust détermine how 
far it is crédible. The deep personal interest which she has in the 
resuit of this case should be considered by you in weighing her 
évidence and in determining how far or to what extent, if at ail, 
it is worthy of crédit. In considering the credibility of or weiglic 
which you should attach to the testimony of the défendant, you 
should regard, among other things, the inhérent probability or im- 
probability of her statements, and to what extent she has been corrob- 
orated or contradicted by other évidence in the case whether doc- 
umentary or oral. Where a witness has a direct personal interest 
in the resuit of a case, especially of a criminal case, the temptation 
is strong to color, pervert or withhold the facts. 

Gesuele De lyoreto appears from his testimony tp hâve co-operated 
with the défendant in the alleged illégal holding of Rosa Caliendo 
for the purposes of prostitution as well as in the importation of 
Rosa Caliendo from Naples to the United States. He should, there- 
fore, be treated as an accomplice so far as his credibility as a wit- 
ness is concerned. While the testimony of an accomplice should 
always be received with caution and weighed and scrutinized with 
great care by the jury, the accomplice is nevertheless a compétent 
witness, and the degree of crédit which should be given to the testi- 
mony of an accomplice is a matter exclusively within the province 
of the jury. While the jury as a matter of law may convict a per- 
son accused of a grave crime upon the uncorroborated testimony of 
an accomplice, it is, however, usual for the court to advise the jury 
against a conviction unless the testimony of the accomplice has 
been corroborated by compétent évidence in some material part. 
The corroboration need not extend to ail matters testified to by the 
accomplice, but it being shown that the accomplice has testified 
truly in some material parts it may be inferred by the jury that he 
has in others. In this case you are to détermine upon the évi- 
dence, documentary as well as oral, whether Gesuele De Loreto 
has or has not been corroborated with respect to material parts of 
his testimony by the documentary évidence and the testimony of a 
number of witnesses, including Rosa Caliendo, Pasquale I^rallic- 
ciardi and also several others who testified they were frequenters 
of the premises in question and had heard certain statements or déc- 
larations made bj^ the défendant, which you will doubtless recall. 
You are also to détermine whether or not Gesuele De Loreto has 
been successfully contradicted with respect to any material por- 
tion of his testimony. And, of course, if you believe that Pasquale 
Frallicciardi was also an accomplice the above remarks would ap- 
ply to him. I may further add that if the testimony of Rosa Calien- 
do and Pasquale Frallicciardi stood wholly uncorroborated, direct- 
ly or circumstantially, this court would deem it its duty to advise the 
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jury not to convict the défendant upon their uncorroborated testi- 
mony, in view of their admittedly false statements in their examina- 
tion at the preliminary hearing before the commissioner ; but un- 
questionably there is évidence in this case tending to corroborate the 
truthfulness of their testimony before you, and the Weight of that 
corroborative évidence is for you as reasonable men, and not for the 
court, to détermine. 

In a criminal prosecution where tlie oral testimony is more or less 
conflicting and cspecially in a case hke this where two of the wit- 
nesses for the government in their examination at the preHminary 
hearing before the commissioner niade statements varying on ma- 
terial points from their testimony given before you, it is of much 
importance for the purpose of enabling you to détermine whether 
greater weight should or shoukl not be given to their évidence be- 
fore the commissioner than to their testimony Ijefore you, that you 
should take into considération those facts which are admitted or es- 
tablished by uncontradicted évidence, together with ail reasonable 
inferences or déductions therefrom, and that in the Hght of such 
facts and inferences and of the documentary évidence before you. 
you should weigh tlie probability or improbability of the truth- 
fulness of the oral testimony submitted to you, in order to reach a 
resuit satisfactory to your minds. By such a process you will be 
the better enabled, not only to détermine whether the évidence of 
the two witnesses given before you is or is not entitled to greater 
credence than that given by them before the commissioner, but 
also to reach a just verdict. And you will give to their explanation 
before you of such discrepancy such weight as you shall consider 
it entitled to. 

I shall now advert to some of the évidence, at the same time re- 
minding you that what I shall say with respect to it is not in the 
least binding upon you ; and that there is not the slightest intention 
on the part of the court to usurp your function as a jury to pass 
upon the facts, but only to assist you in reaching a just conclusion. 
It is admitted by the défendant that she has for many years and in 
différent places kept establishments in which prostitution has been 
practiced. There is uncontradicted évidence to the effect that Rosa 
Caliendo for years before her importation into the United States 
was a common prostitute in Italy, and that she was imported on the 
steamship Prinz Adalbert from Naples to the port of New York, 
arriving at the latter place December 14, 190ô. It further appears 
from the uncontradicted évidence that the défendant went from 
Wilmington to New York a day or two prior to the arrivai of the 
steamship in order to receive Rosa Caliendo ; that upon the arrivai 
of the steamship the défendant conducted or accompamcd Rosa 
Caliendo to the premises of the défendant in this city. There is 
further luicontradicted évidence that a passage ticket was procured 
and paid for in this city for the transportation of Rosa Caliendo, a!- 
though there is a conflict in the évidence on whose account such im- 
portation was had. It further appears from uncontradicted évi- 
dence, including that of the défendant, that within two days after 
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lier arrivai at the premises of tlie défendant Rosa Caliendo îndnlpcd 
in cominon prostitution on tliose premises and paid to tlie défend- 
ant as tlie resuit of lier illicit or carnal intercoiirse durinp; a pcriod 
of ten, days a sum of money approximatinj^- SjilOO, and tliat tliereaiter 
and until tlie l;)tli day of January, 190G, slie also paid to the défend- 
ant periodically as the resuit of her continued illicit intercourse 
further sums of money to a considérable amount, which 3-ou will 
recall ; and further, that the défendant retained one-half of ail the 
moneys so turned over to her by Rosa Caliendo as her share. Qn- 
der thèse circumstances and on the question whether or not the 
défendant either by herself or in co-operation with Geusuele De 
Ivoreto imported or caused the importation of Rosa Caliendo into the 
United States for the purposes of prostitution, it is material to 
consider the probability or improbability of the contention by the 
défendant that Gesuele De Loreto and Pasquale Frallicciardi pro- 
cured the importation of Rosa Caliendo for their own purposes, and 
not she, the défendant, for the purposes of prostitution. Who first 
conceived the idea of bring-ing Rosa Caliendo to the United States? 
On this question, and wholly aside from the oral testimony, you will 
doubtless recall the letter of August 17, 1905, admittcdly written 
by the défendant to Rasquale Frallicciardi. Does or does not this 
letter tend to corroborate and support the testimony of witncsses on 
behalf of the government as to déclarations alleged by them to hâve 
been made by the défendant in the fall of 1905, as to the coming 
of a girl from Naples to her premises for the purposes of prostitution? 
To whom was it of greater interest that Rosa Caliendo should be 
imported to this country, in vicw of vi'hat subsequently transpired 
on the defcndant's premises with respect to gains from illicit inter- 
course? I shall not undertake further to review and analyze the 
docnmentary and oral évidence bearing on the question of the im- 
portation of Rosa Caliendo for the purposes of prostitution. It is 
wholly unnecessary as the évidence has been recently delivered and 
doubtless is fresh in your recollection. If you should conclnde that 
the défendant, either by herself or in co-operation with Gesuele De 
Loreto, caused the importation of Rosa Caliendo to the United 
States for the purposes of prostitution, the further question arises 
whether or not within the définition of holding heretofore given you 
by the court the défendant hcld her for the purposes of prostitution at 
the pr'^mises in question. It is not necessary to a conviction that 
the défendant should bave held Rosa Caliendo for such purijoses for 
any giv^en period of time. If the défendant so held her on any day 
or days between the fonrteenth day of December and the nincteenth 
day of January, both inclusive, she is guilt)- on the second count, 
if the other éléments of criminality as charged in that count bave been 
established to your satisfaction. You bave heard the testimony of 
the défendant and others in déniai of force, cocrcion or threats prac- 
ticed upon Rosa Caliendo, and you bave also heard the testimony of 
the witnesses on behalf of the government on the subject of threats, 
confinement to the house and allowing Rosa Caliendo to leave the- 
house only when in charge of or accompanied by the défendant or 
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some other person connectée! with her establishment. Tlie fact, if 
fact it be, that on one or more occasions Rosa Caliendo was per- 
mitted to go alone on the streets of Wilmington, or went withont 
permission on the streets of Wihiiington, does not in and by itself 
négative a holding of her by the défendant for the pur-poses of pros- 
titution at other times within the above-rnentioned period. A hold- 
ing of her by the défendant for such purposcs for a single day or for 
the fraction of a day, would constitute a holding within the meaning 
of the statute. The effect of threats made by the défendant or 
comniands given by her or those acting by her rcquest, if such were 
made or given, is for your détermination. While Rosa Caliendo is 
a grown woraan and physically well dcvelopcd, and while it appears 
from the évidence there were several doors Icading from the de- 
fendant's premises to the adjoining streets, it may or may not be 
material that you should bear in mind that she was a foreigner, just 
arrived from Italy, a stranger in the United States and unable to 
speak the English language. Under thèse circumstanccs it is for 
you to détermine what effect threats or commands on the part of 
the défendant, if such were made or given, would hâve upon such 
a woîTian with respect to her freedom of action and locomotion. 
According to the testimony on behalf of the défendant no compnl- 
sion or threats of any kind were made or practiced by her toward 
Rosa Caliendo, and the latter was at liberty to leave the house when- 
ever she should so désire. It is for you to détermine whether or 
not it is probable, had such been the case, that in a city of between 
eighty and ninety thousand inhabitants Rosa Caliendo would not 
hâve been seen on the streets many times and by many persons, in- 
cluding neighbors, during the period in question, who could and 
wovdd hâve so testified. Tf you are of the opinion, under thèse cir- 
cumstanccs, that therc is an inhérent imnrobabilit}' in the contention 
on the part of the défendant that Rosa Caliendo was not held for the 
purposcs of prostitution, during the whole or any ])art of the period 
in question, it will be for you to détermine how far the existence 
of such improbability tends to support direct and positive déclara- 
tions of witnesses on the part of the governmcnt relating to alleged 
threats made to and restraint placcd upon Rosa Caliendo in order 
to detain her at the premises in f|UCstion for the purposcs of prostitu- 
tion. The following passage occurs in the testimony of the défend- 
ant, after a déniai of the making of any threats In' her: 

"Q. Do ymi reeall about tlie thirrt weok after Rosa came slic had done soiue- 
tliinii- to (li-iiilease you? A. Y(>s, slie was iiiiikiug too niucU noise; she was IniL'- 
i^iii!:: aiul kissiiiff tlie cnstomers ihere aiut sUe was a vesuiar (.•v:\7,y itevson and. 
i t(d(l hei- she had hettev j;o to lier hvoth.er. Q. You tohl her to U>ave? A. Y(S. 
I wauteil to seud hei' away. Q. Dirt siie tm'! A. No. she duhi't go awa,y be- 
eause she had to finish to ])ay (iesuele and tlieu wo were arresled." 

A pertinent inquiry mav be, how was she to pay Gesuele imlcss 
out of her proceeds of prostitution, which, so far as is to be gathered 
from the évidence, was her only source of revenue? And further, 
why did the défendant take such an interest in her paying Gesuele 
unless she. the défendant, was imdcr some obligation to Gesuele on 
account of which the money to be paid by Rosa Caliendo was to be 
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applied? And if so, what obligation? Gesuele, you will recall, 
testified to the effect that he had loaned money to the défendant, 
first $30, and afterwards $13. It is in évidence that the passag-e 
ticket of Rosa CaHendo cost $31.65, and that $13 was loaned by 
Gesuele to the défendant to pay her expenses to New York. Did or 
did not the défendant hold Rosa Caliendo for the purposes of pros- 
titution in order that money should be paid to Gesuele? It is in évi- 
dence before you and is not disputed that during the first ten days 
of her prostitution at the premises in question and thereafter and 
until her arrest she earned an amount of money, which at the priées 
paid by customers will enable you to form some conception of the 
extent and degree of her carnal intercourse. It is for you to détermine 
whether Rosa Caliendo under thèse circumstances continued at 
ail times in her prostitution without some constraint practiced 
upon her, and if there was constraint, by whom? Rosa Caliendo 
testified, among other things : "Sometimes I was sleeping on the 
couch and wouldn't feel very well and she," meaning the défendant, 
"would waken me up and say hère, get up and do business." Is 
this a probable or improbable statement by Rosa Caliendo, and 
would it or not, under the circumstances disclosed in the case show 
or indicate restraint practiced by the défendant? This is for your 
détermination. Did or did not the défendant attempt to hold Rosa 
Caliendo for the purposes of prostitution at her establishment in 
pursuance of the illégal importation as claimed by the government? 
It is unnecessary, in view of what bas already been said, and I shall 
not undertake to review the évidence on this point. 

I désire to repeat that you are in no respect bound by any référ- 
ences made by the court to the évidence in this case, nor by any in- 
ferences by the court from the évidence, express or implied, except- 
ing in so far as they commend themselves to your own independent 
judgment. It is your duty to consider the évidence in the case, oral 
and documentary, as a wiiole, and not to give undue importance to 
minor points or portions of the évidence taken piece-meal. A crim- 
inal case involving much testimony and many facts should not be 
decided upon the probability or improbability of any one point 
singled out of the évidence, but a proper décision requires due con- 
sidération to be given to ail the évidence, direct and circumstantial, 
in the case. 

You are the sole judges of the credibility of witnesses, their de- 
meanor, their relation to the respective parties, the weight to be 
given to their testimony, and the weight and effect of the évidence, 
whether oral or documentary, and in the exercise of your judgment 
you may accept as true or reject as false in whole or in part the tes- 
timony of the défendant or any other witness. While it is the ex- 
clusive function of the court to présent to you the principles of law 
applicable to the case, it is your exclusive function to pass upon 
the facts and the évidence and reach a conclusion, subject to the 
principles of law as presented by the court. The court bas been re- 
quested to give you instructions on a number of points of law in 
the language employed by the counsel for the défendant. The charge of 
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the court embraces in substance ail the propositions suggested by the 
counsel in so far as those propositions are, in the opinion of the 
court, properly applicable to the case. The guilt or innocence of 
the défendant is to be determined by you as intelligent and con- 
scientious men upon the évidence adduced in this case and upon that 
alone. No considération of conséquences, whether to the govern- 
ment or to the défendant, which may resuit from your verdict, 
should be permitted in any manner to influence your délibérations or 
control your verdict. If upon ail the évidence in the case you are 
not satisfied beyond a reasonable doubt of the guilt of the défendant 
on both or either of the counts remaining in the indictment you 
should acquit her; but if upon ail the évidence in the case you are 
satisfied beyond a reasonable doubt that the défendant is guilty 
in manner and form as she stands indicted in the second and third 
counts, or either of them, you should return a verdict of guilty. If 
you find a verdict of guilty it may be a gênerai verdict of guilty 
as to both counts remaining in the indictment, or a verdict of guilty 
as to either one of them, as the évidence shall warrant. 



STOXE & DOWNER CO. v. UNITED STATES. 

(Circuit Court, D. Massachusetts. July 10, ]90G.) 

No. 44 (t,5aS) 

1. CusToirs Dtitier— Mtxed Wools— "Cuaxge ix Condition." 

Constniinj; Tariff Act .Tuly 24, 1S07. c. 11, § 1, Scliedulo K, par. 356. 
30 Stat. 183 |T'. S. Coinp. St. 1901, p. 1(j(!-"il, provic3inf: an iucreased duty ou 
wool "clianL'(Ml iti its ('haracter or condition for the piirpose of evading tlie 
duty," Ii.eld. tluit it is not nect^ssary that there sliould be any mechanical 
or Chemical change, disguising the quality or cliaracter of the wool ; and 
that, where whito and Idack Icpland wools, which had alwaysbeen dealt in 
and imported separately in différent baies, were iniported niixed together 
in t!ie sanie baie for the purjiose of seMU'ina; a lower rate of duty on the 
white wool, the wool had been changed in condition within the meaning 
of the law. 

2. Same— Double Duty. 

Where two kinds of wools are chansied in condition by mixing them in the 
same baie, in order to make the mixture subject to the'lower duty provided 
for the poorer kind, held (1) that, within the meanini; of Tariff Act July 
24. 1.897, c. 11, S 1, Schedule K, par. 350. 30 Stat. 183 [U. S. Comp. St. 
1901, p. 16C5], only the botter kind is chansed "for the ptirposo of evading 
the duty to which it would otherwise be snbject," because the poorer kind 
would be snbject to the same rate, whether mixed or not ; (2) that, tUcre- 
fore, the further provision in the same paragraph that wool changed for 
such purpose shall pay "twice the duty to which it would otherwise be 
suhject," would apply only to the t)ctter kind, and not the poorer ; and (3) 
that the duty which is thus doubled Is that which would bave been ap- 
plicable to the better kind if imported in its natural condition. 

3. Same— AvEKAGE Aggregate Value. 

Section 2912, Rev. St. [U. S. Comp. St. 1901, p. 1920], providing that 
the rate of duty on woo! of différent qualities imported in the same 
package shall be determined according to the average aggregate value of 
the contents of the package, applie.s where it does not a])pear that the 
wool was mixed for the purpose of obtaining a lower rate of duty. If such 
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purpose is shown, tlie case is brouglit witliin tlic provisions of Tariff Aet 
Julv 24, 18S)7, 0. 11, § ], Scîiedule K, par. SX, 80 Stat. 183 [U. S. Comp. 
St. 1901, p. 10(151. 

4. Same— Change to Meet Tariff Conditions— Gogo Faitii. 

Importers nia.v iidjust tlicinselves to the tarilf laws as framed by Con- 
gress, and in tiie absence ot aiiy déception bave tbe rigbt to obtaiu tbe 
lowest elassifleatioii of tlieir goods. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,629, T. D. 25,168. 

Searle & Pillsbury (Charles P. Searle, of coinisel), for importers. 
Asa P. French, U. S. Atty., and William PI. Garland, Asst. U. S. 
Atty. 

COPT, Circuit Judge. The merchandise in this case consisted of 
one baie of Iceland wool, entered at the port of Boston, May 4, 
1903. The baie contained 40 poimds of white Iceland wool, and 
40 novmds of gray or black Iceland wool mixed together. 

The wool was classified as third-class wool, and the 40 pounds of 
white wool were valued at 65^ pence, or over 12 cents, per pound, 
and the 40 pounds of black wool at 5 pence, or less than 12 cents, per 
pound, making the aggregate value of the contents of the baie 5^ 
pence per pound, or less than 12 cents per pound. The collector as- 
sessed a double duty of 8 cents per pound upon the white wool, and 
a duty of 4 cents per pound upon the black wool. The Board of 
General Appraisers lield that the entire contents of the baie was sub- 
ject to a double duty of 8 cents per pound. The importers claim that 
no portion of the wool is subject to a double duty, and that the prop- 
er duty is 4 cents per pound. 

The évidence shows that in trade and commerce white Iceland 
wool and black Iceland wool are never mixed together, but are sold 
in separate baies, and that they hâve been hitherto imported into this 
coimtry in separate baies; and, further, that the importers purposely 
mixed this wool in order to test their right to do so under section 
2912 of the Revised Statutes [U. S. Comp. St. 1901, p. 1926]. 

The question of the proper duty upon this wool involves the con- 
sidération of paragraphs 356, 358, 359, Tariff Act Julv 24, 1897, c. 
11, § 1, Schedule K. 30 Stat. 183 [U. S. Comp. St. 1901, pp. 1665, 
1666], and section 2912 of the Revised Statutes: 

ranigraph 3f)0 : "Tbe duty upon wool of tlie sbee]i « * * -syiiieh sliall 
1)6 (lianged in its eharacrer or condition for tlie iiurjjose of evading the duty 
* * * sball be twice tlie duty to wliicb it would be otliemvise subject." 

l'aragraph 358 : "On wools of tlie third class * * * tbe value wbereof 
sball 1)0 twelve cents or less jier iiound, tbe dnty sball be four cents \tev iiound." 

l'aragraph 359: "On wools of tbe third class * * * tjj^» vaine wbereof 
sball exceed twelve cents per i)ound, tbe duty sball be se^-eu c(>nts per jiomid.'' 

.«ection 2912: "Wbeu wool of différent qnalities is imported in tbe samo 
bab", bag, or package, it sball be apraised by tbe apprai.ser, to détermine tbe 
rate of duty to whicb it sball be stibjected, at tlie average aggregate value 
of tbe contents of tbe baie, bag, or package." 

If this wool had been imported in separate baies, the white wool 
would hâve been classified under paragraph 359, since its value ex- 
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ceeds 12 cents per pound, thereby making the rate of duty 7 cents 
per pound ; and the black wool woukl hâve been classified under para- 
graph 358, since its value is less than 12 cents per pound, thereby 
making the rate of duty 4 cents per pound. If, however, as con- 
tended by the importers, the proper classification of this wool is un- 
der section 2912, as "wool of différent qualities imported in the same 
baie," then, since "the average aggregate value of the contents of the 
baie" is less than 12 cents per pound, the entire contents of the baie 
is only subject to a duty of 4 cents per pound under paragraph 358. 
As to the white wool, the différence in the duty between thèse two 
classifications is 3 cents per pound, or the différence between 7 cents 
per pound and 4 cents per pound ; while as to the black wool there 
is no différence in the duty, since this wool, under both classifica- 
tions, is subject to the lowest rate of duty, namely, 4 cents per pound. 

If it were not for paragraph 35(! this wool would be properly class- 
ified under section 2912 and paragraph 358, as contended by the peti- 
tioners, although it had been mixed together for the purpose of ob- 
taining a lower rate of duty on the white wool, because importers 
may adjust themselves to the tarifiE laws as framed by Congress, and, 
in the absence of any déception, they bave the rig-ht to obtain the 
lowest classification for their goods. Magone v. Luckemever, 139 
U. S. 612, 11 Sup. Ct. 651, 35 L. Ed. 298; Seebergcr v. Farwell, 
139 U. S. 608, 11 Sup. Ct. C50, 35 L. Ed. 297; Merritt v. Welsh, 
104 U. S. 694, 707, 26 L. Ed. 896 ; United States v. Schoverling, 146 
U. S. 76, 13 Sup. Ct. 24, 36 L. Ed. 893 ; Robertson v. Gerdan, 132 
U. S. 454, 10 Sup. Ct. 119, 33 L. Ed. 403. 

The question in this case, therefore, résolves itself into the inquiry 
whether, in view of paragraph 356, importers can mix together in 
one baie two différent qualities of wool, which are always bought 
and sold separately, or in an unmixed condition, in the markets of 
the workl, for the purpose of obtaining a lower classification on the 
wool of superior quality, and hence a lower rate of duty. In other 
words, does paragraph 356 apply to this wool upon the state of facls 
hère presented, and, if it does apply, what is the proper classification 
of this wool, and the rate of duty to which it is subject? 

Paragraph 356 provides that when wool is "changed in its charac- 
ter or condition for the purpose of evading the duty" it shall pay 
twice the duty "to which it would be otherwise subject." That the 
"condition" of this wool has been "changed" within the meaning and 
intent of this provision seems free from doubt. White Iceland wool 
and black Iceland wool mixed together are not in the same condition, 
either actually or commercially, as when each is in a separate state. 
The fact that they may be afterwards restored to their original con- 
dition does not make them any the less in a changed condition while 
they are in a mixed state. Changed condition does not mean that 
the wool must hâve been colored or dyed, or subjected to some nie- 
chanical or chemical change in order to disguise its ciuality or char- 
acter. Thèse words are used in a gênerai sensé, and, when read in 
connection with what foUows in this paragraph, were plainly intend- 
ed to cover any altération in the state or condition of the wool which 
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is made for the purpose of having it classified under a différent para- 
graph of the tariff act, and thereby obtaining a lower rate of duty. 
It is clear, therefore, that the white wool cornes within the terms of 
paragraph 356, since it was clianged in its condition for the purpose 
of evading the duty to which it "would be otherwise subject;" that 
is, it was changed in its condition by mixing black wool with it for 
the purpose of having it classified under section 3913 and paragraph 

358, whereby it would only be subject to a duty of 4 cents per pound, 
instead of having it classified under paragraph 359, in which case it 
would be subject to a duty of 7 cents per pound. 

With respect to the black wool, however, it does not corne within the 
terms of paragraph 356, because, although it was changed in its 
condition by mixing white wool with it, it was not so changed 
"for the purpose of evading the duty to which it would be otherwise 
subject," since it is subject to the same dutj' of 4 cents per pound 
whether it is classified in its mixed condition under section 8912 and 
paragraph 358, or in its separate condition under paragraph 358. 

Holding that the white wool cornes within the provisions of para- 
graph 356, and is, therefore, subject to double duty, the question re- 
mains, how shall this wool be classified, and what is the rate of duty 
to which it is subject? Is it to be classified under section 3913 and 
paragraph 358, and subjected to a duty of 4 cents per pound, and 
then to a double duty of 8 cents per pound under paragraph 356 ; 
or is it to be classified under paragraph 359, and subjected to a duty 
of 7 cents per pound, and then to a double dutyof 14 cents per pound 
under paragraph 356 ? It may hère be observed, as already noted, 
that the collector assessed a double duty of 8 cents a pound on the white 
wool, and that the Board of General Appraisers held that the entire 
contents of the baie was subject to a double duty of 8 cents a pound. 

The proper classification and duty upon this white wool seem 
clear upon reading paragraph 356. The language is : "The duty upon 
wool * * * shall be twice the duty to which it would be other- 
wise subject." This means that the wool is to be classified as if 
it had not been changed in condition, and then pay double duty 
tmder this classification ; in no other way can the wool be made to 
pay "twice the duty to which it would be otherwise subject." 

In other words, the white wool, having been changed in condition 
for the purpose of evading the duty to which it would be otherwise 
subject, it is taken ont from section 2912, and is to be classified as if 
it were imported in its original condition, namely, under paragraph 

359, and then made to pay a double duty of 14 cents per pound under 
paragraph 356. 

This resuit does not lead to any conflict or inconsistency between 
section 2913 and paragraph 356. Section 2913 applies to imports of 
différent qualities of wool in the same baie in which it does not ap- 
pear that the wool was mixed for the purpose of obtaining a lower 
rate of duty. For example, if white and black Iceland wool in a 
mixed condition were regularly bought and sold as an article of com- 
merce in the markets of the world, then this haie would be properly 
classified under section 2912, since it could not then be said that it 
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was mixed by the importers for the purpose of obtaining a lower rate 
of duty. It is only where this purpose is shown, as in the présent 
case, that the wool cannot be classified under section 2912. 

This construction of paragraph 356 is in accord with the décision 
of the Suprême Court in Patton v. United States, 159 U. S. 5G0, 16 
Sup. Ct. 89, 40 L. Ed. 233, where the merchandise was "wool tops" 
which had been broken into small pièces for the purpose of having 
them classified as "wool waste" and thus evading the highcr rate of 
duty. 

The merchandise was entered as "wool waste," under Schedule K 
of the Tarifif Act of March 3, 1883, 22 Stat. 508, c. 121, and a duty 
of 10 cents per pound was assessed and paid. Subsequently, under 
other paragraphs of the tarifï act of 1883, the collector imposed a 
duty of 30 cents per pound, and then doubled this duty upon the 
ground that the wool had been changed in its character or condition 
for the purpose of evading the duty. This made the aggregate duty 
60 cents per pound. The United States brought suit to recover the 
difiference betwen the amount paid upon the entry and the duty sub- 
sequently imposed by the collector. Upon trial before a jury, the 
court, among other things, charged that the importation in question 
could not be considered as wool waste, as it did not consist of refuse 
or broken particles thrown ofif in the process of manufacture, and was 
made intentionally by tearing up what are called "wool tops." The 
jury found a gênerai verdict lor the United States, and judgment was 
entered accordingly. Upon writ of error this judgment was afïîrmed, 
first by the Circuit Court, and then by the Suprême Court. In its 
opinion the Suprême Court said: 

"Although it was submitted as a separate question to the jury, the testi- 
mony was practically undisputed, that the articles iu question were merehan- 
table tops brolîen up for the purrwse of changlng their character or condition 
from that of tops to that of waste, and that it was done for the purpose of evad- 
ing the duty to which the wool iu the forni of tops would be subject on importa- 
tion, or, at least, to which the importer believed it would be liable. If sucli 
change were made, and made for this purpose, it would make no différence 
whetiier the article thus produced was known commercially as waste or not. 
Assuming that the product would be waste, it would be waste produced by a 
process which Congress had refused to reeognize, and the fact that the classifi- 
cation of the article was thereby changed would not relieve it from the double 
duty which Congress had imposed upon wool whose character or condition had 
been changed." 159 U. S. 506, 507, 16 Sup. Ct. 89, 91 (40 L. Ed. 233). 

In Patton v. United States, as in the case at bar, the importers 
relied upon Merritt v. Welsh, 104 U. S. 694, 26 U. Ed. 896, and See- 
berger v. Farwell, 139 U. S. 608, 11 Sup. Ct. 650, 35 L. Ed. 297. In 
distinguishing those cases, the Suprême Court said : 

"In those cases, however, there was no such provision applicable to sugars or 
to woollen cloths as exists in this case, providing that where wool unmanuf'ic- 
tured shall be changed in its character or condition for the purpose of evading 
duty a double duty shall be imposed. The object of this législation seems to 
bave been to make that unlawful with respect to raw wools whicli had been 
held to be legitimate with respect to other articles." 159 U. S. 508, IG Sup. 
Ct. 92 (40 L. Ed. 233). 

The décision of the Board of General Appraisers, overruling the 
petitioners' protest, is afïïrmed. 
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WASr.EY V. CHICAGO, R. T. & P. KY. CO. 

ROBXFANZ V. SAJIE. 

(Circuit Court, N. D. lovva, C. D. Septeniber 8, lOOG.) 

Nos. 2Sfi, 289. 
Removal of Catises— Diveesity of CiTiZEKsnir— Consolidated Raii.p.oai) 

COHPORATIOJM. 

A raJlroJid conipiiiiy, wliich was a corporation of Itotli Illinois aiiil lo^va, 
having boeii foniied l)y tlie cousolidatioii of two coiui).inics, oiio of cacli 
state, and owuing a liuc of roart tlierein exteiiding to tlie boundiiry linc, 
uniCed witli live lowa eon;i)auies to forin a new compauy, info wliicli tliey 
Consolidated and nier!j;ed "tlieir capital stocks, eorporate and otlier fran- 
cliises, ritïlits, privilcses, and pro;ierty, of ovory nature and descri])tion," as 
permitted by the laws of liotli states. It was ])rovidod tliat tho Consolidated 
corporation sbould eoniineuco as soou as tlie requircd certiflcates sliould 
be filed in eueb state, and tliey were so flled, and tbe corporation toolî over 
and beld and operated tbe properties of the sevx^ral constituent compauies. 
lidd, tliat it became a corporation of botb states, and in eitlier, for the 
purposes of fédéral jurisdiction, was a corporation of that state, and could 
not retnove a cause brouslit a:jaijist it in a state court tlierein on the 
grontid of diversity of citizensbip. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Renioyal of Causes, 
§ 67. 

Citizenslii]) of corporations, see notes to St. Louis, I. M. & S. Ry. Co. v. 
Newconi, (i C. C. A. 174; Shipp v. Williams, 10 C. C. A. 249; Masou v. 
Bullaghani, 27 C. C. A. 301.] 

On Pleas to the Jurisdiction and Motions to Remand. 

Tbe défendant, tbe Chicago, Roclv Island & Pacific Railway Company, Is a 
railroad corporation and owns and opérâtes Unes of railway in the state of 
lowa and adjacent states. Tlie plaintilïs were its employés, and ree(Mved in- 
juries wbile so engaged upoii its roiids in lowa, for which tbey seek to recover 
dania.sos by tliese actions, wbicli were coiiimenced in tlie district court of 
lowa iii and for Winnebaso and Emmet counties, respectively, against the 
défendant as a corporation organized aud existing uiider tiie laws of lowa, and 
o])eratiug its road in that state, and removed to this court by the défendant. 
The pétitions for reuioval are in due forni, and cadi allèges tbat défendant was 
\vhen the action was commonfed aud still is a cori)oratiou organized under the 
laws of Illinois, that the iilaintiff AVasley tben was and still is a citizen of the 
state of Minnesota, and that tbe plaiutifC Roenfanz; tben was and still is a 
citizen of the state of lowa. The records bave, beeu flled in this court, and the 
plaintifï in each case files a plea to tbe jurisdiction of the court and motion to 
remand, upon tlie ground that défendant is a Consolidated corporation (com- 
posed of several lowa corporations and an Illinois and lowa cor])oration), duly 
incorporated in each of the states of lowa and Illinois, under the laws of said 
states, respectively. 

Froni the évidence adduced it appears: 

(1) That by an act of the (îeneral Assenihly of tbe state of Illinois, approved 
Fei)ruary 27, 1S47 (Priv. Laws 1X40-17, )). i:'.9) the Rock Island & La Salle 
Railroad Co., was created with a cafiital of .fiîOO.OOO, and empowered to build 
and operate a railroad from tbe tben town of Rock Island ou the Mississip])i 
river in Illinois to the Illinois river at the termiuation of the Illinois aud Mich- 
igan canal in said state ; aud by an act of said General Assenihly approved 
February 7, 1S-">1, the iiame of said compauy Avas dianged to the Chicago & 
Rock Island Railroad Company, and it was authorized to increase its capital 
to $-'{.000,000 and to huild aud ext(nid said railroad to the city of Chicago. 

(2) That on December 22, 18.')2, tbe Mississippi & Missouri Railroad Company 
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was duly incorpora tod mider the liiws of lowa, viz,. chaiiter 4?,. Code of 1851, 
for tlie purpose of building and operating a liiie ot railroad from the eastern 
line of the state of lowa at or near Davenport in Scott counly, on the niost 
eligible route to the western line of said state at or nc'ar (.'ouncil Bluffs in 
Pottawatamie oounty : the principal place of business of said corporation lo lie 
at Davenport in said Scott county. (Said city of Daveniiort being on the 
westerly side of the JMississippi river and opiiosite the towu of Kock Island in 
Illinois.) ïhe board of direetors of said corporation, with the asseut of two- 
thirds in interest of tlie stockliolders was autliorized to sell, dispose of, aud 
transfer to any othor person or conipany its propcrty aud franchises, and to 
eonuect its road with the road of any other eonipauy or cori)oration in the state 
of Illinois. 

(3) That on May 28, 186G, the Chicago, Roeli Island & Pacific Railroad Com- 
pany was duly organized under the laws of lowa, viz., chapter 52, Révision of 
1800, for the purposo, as recited in its articles of incorporation of purchasing, 
aequiring, aud owning the railroad and other pro])erty of the Mississipni & 
Missouri Railroad Company, and to i>uild and ojierate a line of railroad from 
Kellogg, lowa, the theu western terminus of said Mississippi & Missouri Rail- 
road, to the western line of the state of lowa, at such point as would enablo it 
to connect with the T'nion Pacifie Railroad Coinp.auy, then in course of con- 
struction from Omaha, Neb., so as to forni a continuons line of railroad from 
the easteru line of said state at or m»ar Diivenjiort, to the western line of said 
state to connect with said Union Pac-ifie Railroad Company. The principal 
place of business of the eompany is designated as I)a venport. lowa, and its board 
of direetors was authorized and eniiiowered to sell aud disiiose of absolutely 
to any person, eompany or corporation, ail its iiroijcrties, vights, and franchises, 
or to contract with any Connecting railroad within or without the state l'or the 
use of its road, or to consolldate its stock aud road with that of any other road 
within or without the state upon sucii terms or conditions as may be allowed 
by law. 

(4) That on August 20, 1800, the said Chicago & Roc'k Island Railroad Com- 
pany as party of the flrst part, aud said Chicago, Rock Island & Pacifie Itail- 
road Company as party of the second part, entered into articles of agreement 
and consolidation whereby the stock and iiroperties of tlie two corporations 
were Consolidated into one corporation under the corporate name of the Chicago, 
Roclv Island & Pacific Railroad Company, pursuant to the laAvs of lowa and 
Illinois, whieh, as the artittles recite, authorized th(>m to so do. Tlie certilicates 
of stock of the old companies were surrendered, and the certifteates of stock 
of the new eompany issued in lieu tliereof to the stockliolders of Uie old com- 
panies, and the properties, rights, and franchises of every kind aud descri])tion 
of each of the old companies were transferred and conveyed to tlie new eom- 
pany, and that eompany assumed the debis and liabilities of the old compiuii;'s. 
The new eompany was to commence and go into opération imuiediately on the 
exécution of the agreement, and it was incorpora ted in each of the states of 
lowa and Illinois, under the laws of said states, respectivel.y. 

(•5) That on June 2, 18S0, (he said consolidated coriioration, the Chicjigo, Rock 
Island & Pacific Railroad Company, entered into articles of agreement aud Con- 
solidated with flve lowa railway corporations wliicli articles are as follows : 

"Articles of consolidation, entered into this second day of June. in the year 
one thousand eight hnudred and eiglity, by and iietween the Chicago, Rock 
Island & Pacifie Railroad Coin])rtny, a corporation organized and existing under 
the laws of the states of Illinois and lowa, party of the first part : the luwa 
Southern & Missouri Northern Railroad Company, inirty of the second part; 
the Newton & Monroe Railroad Company, party of the third part; the Atlantic 
Southern Railroad Company, party of the fourtli ]i;irt; the Avoca, Macednuia 
& Soutliweslern Railroad Conijiany, party of the iiftli jiart, and the Atlantic & 
Audubon Railroad Coinjiany, jiarty of the sixth jiart — the said <'ompanies of the 
second, third, fourth, flftli and sixth parts being <'()rporations wliicli were or- 
ganized and now oxist under the hn\s of the state of lowa — wbich articles 
witness that whcrPas, the soveral railroads liy said iiartiœ scveraJly ovriied, 
or held under indentures of lease, are o]ierated by the jiarty of the flrst jiart as 
parts of one railway System extending through or into the states of Illinois, 
lowa, Missouri and Kansas ; and wliereas, the owners of the shares of the 
147 F.— 30 
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capital stock of the party of the flrst part are also tlie owners of the capital 
stock and bonds of the other parties liereto; and wliereas, a consolidation, 
union and nierger of ttie capital stocks and corporate and other franchises, 
rights, privilèges and property of each and ail of said parties into a Consolidated 
corporation, which will own and be possessed of ail the corporate and olher 
franchises, rights, privilèges, immunities, and pro])erty of eacli and ail of 
said parties, will, in the Jndgment of each of said parties, secnre greatPr econo- 
my and efficieucy in the management and opération of said Unes, and thereby 
promote the interests of the public of said corporate parties and of ail the 
stockholders in each of tliem ; and wliereas, the i)ro]iosition to so consolidate, 
unité and merge had been submitted to the stockholders of each of said parties, 
at meetings duly convened and held, upon notice given in manner and form 
as required by law and the by-laws of the several parties, and said proposition 
has been approved by votes, had at said several meetings, of majorities, consist- 
ing of the holders of over three-fourths in amount of tlie capital stock of each 
of said parties: ïherefore the said parties of the first, second, third, fonrth, 
flfth, and sixth parts severally, in considération of the premises, and the 
mutilai exécution of thèse articles, do convey, covenant and agrée as follows : 

"Article I. They do hereby consolidate, unité, and merge their capital stocks, 
corporate and other franchises, rights, privilèges and property of every nature 
and description, and hereby croate one Consolidated corporation, which shall 
be known by the corporate name of the Chicago, Kock Island & Pacifie Kail- 
way Company. 

"Article II. Tiie said parties of the first, second, third, fourth, flfth, and 
sixth parts do respectively and severally grant, bargain, sell, reloase, convey, 
assign, transfer and set over unto tlie Chicago, Rock Island & Pacific Railwa.v 
Company, the Consolidated corporation hereby created, the several and respec- 
tive railroads, railroad lands, rights of way, stations, station gromids (and 
other properties of said respective corporations particularly describing same), 
and do mutually agrée and déclare that the sanie shall, from the exécution of 
thèse articles and henceforth, be held and possessed by said consolidated cor- 
poration, its successors, and assigns. forever, to and for its own use, beneflt 
and behoof forever, to ail intents and purposes. * * * 

"Article III. The gênerai purpose and objects of the Chicago, Rock Island 
& Pacific Raiiway Company, the consolidated corporation liereby created shall 
be : (1) To own, complète, extend, iniprove, maiutain and operate each of the 
several railroads heretofore owned by any of the parties hereto and hereinaft- 
er mentioned, and wliich are deseribed in the respective charters and articles 
of association and articles of consolidation of the several parties (to which for 
greater particularity, référence is hereby niade), and to use and enjoy ail the 
corporate and other franchises, rights, privilèges, immunities, and property of 
every nature and description which form a part of, or are appurteiiant or re- 
late to any of said railroads, and wliicli hâve been owned by the respective 
parties hereto, or b.y any of them, or by the predecessors, assignors, or grantors 
of any of them [describing particularly the lines of railroad in Illinois, lowa, 
and Missouri, owned by said several companies ineluding the line from Chicago 
to Rock Island, and a line in lowa and Missouri built by the Chicago & South- 
western Raiiway Company, a company organized in lowa and Missouri, under 
the laws of said states respectively]. * * * (3) To construct or aoquire by 
purchase or lease, railroads latéral to any of the several lines hereby consoli- 
dated, and to maintain and operate the same as parts of its raiiway Sys- 
tem. * * • 

"Article IV. The Chicago, Rock Island & Pacific Raiiway Company, the con- 
solidated corporation hereby created shall hâve and possess : (1) Each and ail 
of the corporate and other franchises, rights, powers, privilèges, immunities, 
and property heretofore held, possessed, exercised, or enjoyed by the said 
parties of the first, second, third, fourth, flfth, and sixth parts hereto, or by 
either of them ineluding ail franchises, privilèges, and immunities secured to 
each by Its cliarter or charters, articles of incorporation, articles of association, 
articles of consolidation, and the laws of any state of the United States. * * * 

"Article V. (1) The capital stock of the Chicago, Rock Island & Pacific Raii- 
way Company, the consolidated corporation hereby created, shall be limited to 
the sum of flfty millions dollars, until the amount thereof is increased by an 
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amendment of thèse articles of consolidation adopted In the manner proyided 
In tlie thirteenth article hereof. The said capital stock shall be dlvlded Into 
shares, each of which shall bave a par value of one hundred dollars. (2) AU 
of the holders of the capital stock of the parties of the first, second, third, 
fourth, fifth and sixth parts hereto shall henceforth be stoekholders in the said 
Consolidated corporation, In like proportional amounts, and with the same 
rlghts and liabilities between them severally and the said Consolidated cor- 
poration as now exlst between them and the several parties hereto. 

"Article IX. The existence of the Consolidated corporation shall commence on 
the first day on which the certiflcates required by law, showlng approval by 
the required majority of the stoekholders of each of the parties hereto, of the 
proposition to créa te said consolIdated corporation, are on file in the offices of 
the Secretary of State for the state of Illinois, the recorder of Cook county. In 
said State, the Secrtary of State for the state of lowa, and the recorder of Scott 
county in said state; and shall continue for a period of fifty years thereafter, 
which existence may be renewed from time to time as may be provided by the 
laws of the states of Illinois and lowa. 

"Article XI. The principal place of business and gênerai offices of said Con- 
solidated corporation shall be in the city of Ci îajro. in the stato of llUnnis. 
Its principal place of business In the state of lowa shall be in the city of Daven- 
port, in the county of Scott, in snid statf. It may also establish and maintain 
an office in the city of New York. * * * " 

ïhese articles of agreement were duly signed by the respective parties' 
thereto and filed in the office of the Secretary of State of the state of lowa, 
June 3, 1880 ; and in the office of the Secretary of State of the state of Illinois, 
on .Tune 4, 1880. On June 4, 1902, article V of the foregoing articles of Incor- 
poration was amended at a spécial meeting of the board of directors of said 
Company, so as to limit the capital stock of said conipany to ST.j.OOCOOO, which 
article of amendment was duly acknowledged by tbe vice président and secre- 
tary of said Chicago, Rock Island & Pacitic Railw.ay Company, and the same 
was duly tîled for record in the office of the recorder of deeds of Scott county, 
lowa, and in the otlice of the Secretary of State, of the state of lowa, on June 
5, 1902, and duly recorded in the records of said officers, respectively, 

Oliver Gordon and Lovely & Dunn, for plaintiff Wasley. 
Mack J. Grevés and J. G. Myerly, for plaintiff Roenfanz. 
CarroU Wright and J. L. Parish, for défendant. 

REED. District Judge (after stating the facts). The articles of 
consolidation of the défendant company hâve been set out at some 
length in the foregoing statement for the reason that it is contend- 
ed on behalf of the défendant that they show that the purpose of the 
consolidation of the several companies therein named was sirnply 
to take over by the Chicago, Rock Island & Pacific Railroad Com- 
pany (the lowa and Illinois corporation) the properties and rights 
of the fîve lowa corporations named therein; to change the name of 
that corporation to that of the défendant company, and to reincor- 
porate the same under the law of Illinois alone. If it should be 
conceded that such was the purpose of those articles it would not 
change their légal effect as a consolidation of the several companies 
into one. Yazoo, etc., Co. v. Adams, 180 U. S. 1-17, 21 Sup. Ct. 240, 
45 L,. Ed. 395. And if the only purpose was to take over the prop- 
erties of the other lowa corporations by the Chicago, Rock Island 
,& Pacific Railroad Company, that company would be the real party 
in interest in thèse actions under a mère change of name, and its 
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reincorporatioiî in Illinois alone would not clivest it of ils cliaracter 
as a corporation of lowa, and it would still be a corporation of each 
of said States. It is admitted that under the articles of consolida- 
tion of Aug-ust 29, 1866, the capital stocks and properties of the 
Chicago & Rock Island Railroad Company, the Illinois corpora- 
tion, and of the Chicago, Rock Island & Pacific Railroad Company, 
the lowa corporation, wcre Consolidated into one company under 
the name of the Chicago, Rock Island & Pacific Railroad Company, 
and that such consolidation was efifected under the laws of each of 
the states of lowa and Illinois, and was not merely an incorporation 
in lowa of the Illinois corporation. The Illinois compan\' was not 
authorized to and never did extend its road into lowa, and its only 
rights in that state were under the articles of consolidation with the 
lowa corporation under the laws of that state. That consolidation 
was effected in lowa under sections 13,'>2-1,');54, Revision of 1S60, 
which are substantially the same as sections 1275-1277, c. 5, of the 
Code of lowa of 1873, under which the consolidation of June 2, 
1880, was efifected. Thèse sections are: 

"Rt>e. ,1275. Any sueli corporation niiiy join. intersor-t, and unité its raihvay 
with tlie raiiway of any otlier <'or])oration at such point on the bomidary liiie 
of this state as niny be ascrped >ipon b.y such corporations. And with tlie as- 
sent of three'fourths in interest of ail tho stocl-;bolders, may by pnrchase or 
sale, or otherwise, mer/ie and consolidate the stock, property. franchises, and 
liabilities of such corporations, makins the sanie one joint stock corporation 
iipf>n such ternis as may be agreed upon not in conflict with the laws of this 
state. 

"Sec. 1276. Any such corporation wliieh lias or niay constriiot its railwny so 
as to mcet or connect with any other railway in au adjoining state at the 
boundary line of this state, shall hâve power to inalie such contracts and agree- 
ments with the corporations controllins such railways in an adjoining state, 
for tlie transportation of freight <and passengei's, or for the use of its railway 
by such foreign corporation, as the board of diroctors may see jiropor. 

"Sec. 1277. Any sucli eorjioratiou organized for the piu'pose of constructing 
a railwa.y froni a point within the state may construct or extend the same 
into or through an.v other state under such regul.ations as may be prescrihed 
by the laws of such state ; and the rights and iirivileges of siich corporation 
over said extension in the construction and use tliereof, and in coutrolling and 
applyiug the assets. shall be the same as if its railway was coustructed whoUy 
within this state." 

A statute of Illinois, approved February 28, 1854, is substantially 
to the same efftct. See Nugent v. Supervisors, 19 Wall. 242, 22 h. 
Ed. 83. Section 1375 provides for the consolidation of the stocks 
and properties of the différent corporations into one corporation, 
and the articles of consolidation of June 2, 1880, under which the 
défendant company exists, plainly provide that the scveral parties 
thereto, namely, the Chicago, Rock Island & Pacific Railroad Com- 
pany, a corporation of lowa and Illinois, and the five lowa corpora- 
tions named, severally do convey, covenant, and agrée, and do here- 
by consolidate, unité and merge their capital stocks and corporate 
and other franchises, rights, privilèges and property of every nature 
and description, and hercby create one Consolidated corporation 
which shall be known by the corporate name of the Chicago, Rock 
Island & Pacific Railway Company, which shall exercise the powers, 
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rights, and privilèges therein specified. The existence of the Con- 
solidated corporation "shall commence on the first day on which the 
certifîcates required by law, showing the approval by the required 
majority of the stockholders of each of the parties hereto, of the 
proposition to create said Consolidated corporation are on file in the 
offices of the Secretary of State for the state of Illinois, the recorder of 
Cook county, in said state, the Secretar}^ of State for the state of 
lovva, and the recorder of Scott county in said state, and shall con- 
tinue for a period of fîfty years thereafter, which existence may be 
renewed from time to time as may be required by the laws of the 
States of Illinois and lowa." This is not merely a uniting or joinder 
of several corporations under one management for the purpose of 
operating the same as one company in which the identity of the 
several companies is preserved, but is unmistakably the création of 
a new corporation in which the capital stocks of the old corpora- 
tions as well as their properties, rights, and franchises are Con- 
solidated, and in which the stockholders of the old corporations be- 
come stockholders in the new, and associate themselves anew under 
the name of a new corporation to which the properties and rights of 
the several old corporations are conveycd and transferred, and 
which assumes the liabilities of the old companies. 

In Pennsylvania Co. v. Railroad Co., 118 U. S. 200, 6 Sup. Ct. 
1094, 30 L. Ed. 83, a question arose as to whcther or not a corpora- 
tion of Illinois had become a corporation of Indiana. The court 
said: 

"It may not be easy in ail surli eases to distintmish between the purpose to 
create a new corporation, whieb sball owe its existence to the laAV or statute 
under cousideration, and the intcut to enabîe a corporation already in existence 
under the laws of another state, to exercise its functions in the state where 
it Is so received. Tlie latter class of laws are comnion In authorizing insurance 
companies, banking companies. and others to do business in other states than 
tho.se which hâve ch/irtered thcm. To make such a company a corporation of 
another state, the langiiage used must iniiily création or adoption in such form 
as to conter the jiowcr usually cxerciscd over corporations by the state, or by 
the Législature, and such allegiance as a state corporation owes to Its creator." 

The difficulty thus suggested cannot arise under the articles of 
consolidation of the défendant company, for they do not authorize 
the separate corporations, as such, to exercise their powers in eitlier 
state. The Consolidated company alone is authorized to do this, and 
its articles of consolidation comply in every essential respect with 
chapter 1, tit. 9, Code lowa 1873, relating to the formation of cor- 
porations for pecuniary profit, including those for the construction 
of railroads, and other works of internai improvement, except that 
they do' not appear to hâve been acknowdedged by the several par- 
ties thereto. They designate Davenport in Scott county, as the 
principal place of business of the company in lowa ; were filed in the 
proper public offices in lowa as required by that law, and the de- 
fendant has since been acting as, and exercising the powers and 
functions of, a railway corporation in lowa thereunder. Upon such 
consolidation being efïected the constituent companies passed out 
of existence and were immediately succecded by the new corpora- 
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tion in each of the states under whose laws the consolidation was 
effected. Clearwater v. Meredith, 1 Wall. 25, 17 L. Ed. 604; 
Shields V. Ohio, 95 U. S. 319-.323, 24 h. Ed. 357; Railroad Co. v. 
Georgia, 98 U. S. 359-3C3, 25 L. Ed. 185 ; Keokuk & W. Ry. Co. v. 
Missouri, 152 U. S. 301-308, 14 Sup. Ct. 592, 38 L. Ed. 450 ; Yazoo, 
etc., Co. V. Adams, 180 U. S. 1-17, 21 Sup. Ct. 240, 45 L. Ed. 395. 

In Keokuk & W. Ry. Co. v. Missouri, above, a statute of Missouri 
substantially the same as those of lowa and Illinois above referred 
to was considered. Upon the effect of a consolidation of différent 
railroads under such statute the court said: 

"It Is difflcult to see how the Législature could provide more clearly for the 
«xtinguishuient of the prier cornpanies and the formation of a new one, than 
by providlng that the.two cornpanies shall becorae one; that new certiflcates of 
stock shall be issued In exchange for the stock of the constituent c-ompanics; 
and the consolidation agreement shall be reeorded with the Secretary of State 
^s the charter of a new company. In our opinion, this was the effect of the act 
in question." 

In Railroad Co. v. Georgia, 98 U. S. 359, 35 L. Ed. 185, a statute 
of Georgia authorized the consolidation of the stocks of two railroad 
cornpanies upon such terms as might be agreed upon by the direct- 
ors and ratified by the stockholders, and provided that when so Con- 
solidated they should be known as the Atlantic & Gulf Railroad Co., 
which was the name of one of the cornpanies consolidating. In speak- 
ing of the effect of a consolidation under such statute the court said : 

"Looking thus at the législative Intent appearing in the consolidation act, 
we are constrained to the conclusion that a new corporation was created by 
the consolidation effected thereunder in the place and In lieu of the two 
cornpanies previously existing, and that whntever franchises, immunities, or 
privilèges It possesses, it holds them solely by vlrtue of the grant that act 
made. ïhat generally the effect of consolidation, as distlnguished from a 
union by merger of one company into another, is to work a dissolution of the 
companles consolidating, and to create a new corporation out of the éléments 
of the former, is asserted in many cases, and it seems to be a necessary re- 
suit. In McMahan v. Morrison, 16 Ind. 172 [79 Am. Dec. 418] the effect of 
a consolidation was said to be 'a dissolution of the corporations previously ex- 
isting, and, at the same Instant, the création of a new corporation, with prop- 
erty, liabilities, and stockholders derived from those then passing out of ex- 
istence.' * • * 'Consolidation Is a surrender of the old charter by the corn- 
panies, the acceptance thereof by the Législature, and the formation of a 
new company out of such portions of the old as enter into the newî" 

The conclusion, therefore, is unavoidable that the défendant com» 
pany is a new corporation created by and existing under the laws 
of both lowa and Illinois, and that in so far as it exercises its powers 
and function in either state it is to be deemed, for the purpose of 
fédéral jurisdiction, a corporation of that state. This is so held in 
Muller V. Dows, 94 U. S. 444, 34 h. Ed. 207; Railroad Co. v. Wheel- 
er, 1 Black, 297, 17 L. Ed. 130; Railroad Co. v. Meeh, 69 Fed. 753, 
16 C. C. A. 510, 30 L. R. A. 250; Winn v. Wabash Railroad Co. 
(C. C.) 118 Fed. 55. 

In Muller v. Dows, above, a bill in equîty was filed in the circuit 
court of the United States for the District of lowa, by two citizens of 
New York, and a citizen of Missouri against the Chicago, Rock Island 
& Pacific Railroad Company, a Consolidated corporation of lowa and 
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Illinois (one of the companies Consolidated as the défendant Compa- 
ny), and the Chicago & Southwestern Raihvay Co., a Consolidated 
corporation of lowa and Missouri, under the statutes of lowa above 
set out, and a similar statute of Missouri. An objection to the juris- 
diction of the court rested upon the ground that one of the plaintiffs 
was a citizen of Missouri, and that the Chicago & Southwestern Rail- 
road Co., was a cori^oration of Alissouri and lowa. But it was held 
that in the state of lowa, the Consolidated company was a corporation 
of that state alone; that the laws of Missouri had no opération in 
lowa. 

In Railroad Co. v. Wheeler, 1 Black, 286-298, 17 L. Ed. 130; the 
plaintiff was alleged to be a corporation created by the laws of In- 
diana and Ohio, and the défendant to be a citizen of Indiana. In 
holding' that the Circuit Court of the United States for the District 
of Indiana did not hâve jurisdiction of the controversy, the court 
said : 

"ïlie Obio & Mississippi Railroad Company is, tlierefore, a distinct and sepa- 
rate eorporate body in Indiana from tiie corporate body of the saine name in 
Obio, and tbey cannot be joined in a suit as one and the same plaintiff, nor 
maintain a suit in tbat eharacter ajrainst a citizen of Ohio or Indiana in 
a Circuit Court of tlie United States." 

Thèse and other cases are fullv reviewed in Railway Company v. 
James, 101 U. S. 545, Ifi Sup. Ct. 621, 40 L. Ed. 802, and the rul« 
deducible from the conclusions there reached and the authorities cited 
is that, where a railway corporation created by the laws of one state 
extends its line into another state, or there acquires the railroad prop- 
erty of a corporation of that state, and there reincorporates or other- 
wise compiles with its laws for the purpose of extending and using 
its line of railroad and property in that state, it remains for the pur- 
pose of fédéral jurisdiction a corporation of the state in which it was 
originall}- created. But, where two or more corporations consolidate 
their capital stocks and properties into one corporation in pursuance 
of the laws of différent states which so authorize, the stockholders of 
the old companies becoming stockholders of the new, such Consolidat- 
ed company becomes a new création and is to be deemed, for the pur- 
pose of fédéral jurisdiction, a corporation of each of the states under 
whose laws it is so Consolidated. In this case (Railway Co. v. James), 
it is also held that whatever may be the eiïect of the législation of one 
state by way of subjecting foreign corporations doing business there- 
in to its laws, such législation cannot avail to create a corporation 
of that state out of a foreign corporation in such sensé as to make 
it a citizen of that state within the meaning of the fédéral Constitution. 
To hâve that effect it would be necessary to create the corporation 
out of natural persons whose citizenship could be imputed to the state 
creating the corporation. Unless, therefore, the stockholders of the 
constituent companies are to be deemed stockholders of the défendant 
company in this case, that company cannot be deemed a citizen of 
any state, and there could be no fédéral jurisdiction of it in any event. 
See, also, Louisville, etc., Ry. Co. v. Louisville Trust Co., 174 U. S. 
52-5{)o, 19 Sup. Ct. 817, 43 L. Ed. 1081. 
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The défendant relies mainly tipon Nashua Railroad Co. v. Lowell 
Railroad Co., 136 U. S. 356, 10 Sup. Ct. 1004, 34 L. Ed. 3G3, and 
Walters v. Railroad Co. (C. C.) 104 Fed. 377. In the former named 
case the plaintiff as a corporation of New Plampshire brotiçht suit 
against a Massachusetts corporation in the Circuit Court of the United 
States for the District of Massachusetts. The jurisdiction was sus- 
tained upon the ground that the législation of New Ilanipshire and 
Massachusetts after the incorporation of the plaintiff in New Hamp- 
shire, did not hâve the effect to change the character of that company 
as a corporation of New Hampshire. In Walters v. Railroad Co. 
(C. C.) 104 Fed. 377, the défendant company, a corporation of Illinois, 
purchased the property of a Nebraska corporation, and then incor- 
porated in Nebraska as required by its law, for the purpose of com- 
pleting its right to tlie property and to operate the same in tliat state. 
Held that it was not to be deemcd a Nebraska corporation for the 
purpose of fédéral jurisdiction. 

The présent case upon its facts is not materially différent from Mis- 
souri Pacific Ry. Co. v. Meeh, 69 Fed. 753, 16 'C. C. A. 510, 30 h. 
R. A. 250, and'Winn v. Railroad Co. (C. C.) 118 Fed. 55. In the 
former of thèse cases the décision is by th.e Court of Appeals of this 
circuit, and in the latter the décision in effect is a décision of that court. 

The conclusion, therefore, is tliat the pleas to the jurisdiction must 
be sustained, and each of the causes remandcd to the court from 
whencc it was removed. It is so ordered. 



AUTirons & NEWRPAPERs Ass'N v. o'nov^f \tj co. 

(Circuit Court, D. RLiode Island. July Zi, iy<Jt5.) 

No. 2,700. 

L CoPTUTrurr— TîooKS— Resteicted Publication — Notice. 

Wliere tlie owiier nnd publislier of a copyriglited booir Enlfl copies 
thereof coiitaining a notice restricting the purcUaser's tiUe, aiul reciuir- 
Ing that tlie same should not be sold prior to Au.irnst 1, 1007, suoh 
notice did not, vvithout communication to the piirchaser, hecome a part 
of the contract of sale so as to bind the purchaser with its provisions. 

2. Pbinctpal and Agent — Sïïcket Instructions — Sales Agknt. 

W'hei-e tlie owner of a copyrishted bock placed copies thereof In the 
hands of an aîjjt'iit for sale, he thereby clothed the agent with apparent 
authority to give complète title to the copies sold, so that buyers were 
not bouud by secret instructions to such agent, restricting the tltle he 
was authorized to pass, which were uncommuuicated. 

[Ed. Note. — For cases in point, see vol. 40, Cent Dig. Principal and 
Agent, §§ 377, 377%.] 
S. Contkacts — Restbaint on Aliénation — Public Polict. 

A provision in a contract for the sale oî a copyrighted boolc that It 
should not be resold prior to August 1, 1007, or offereU or advertised for 
resale, was not contrary to public policy. 

4. InjUNCTION — PrELIMINABT IN.TUNCTI0N — ISSUANCE. 

Complainant issued and sold a copyrighted book only throngh author- 
Ized agents, who were permitted to sell only at l'etail at 50 cents per 
copy on the express condition that the books should not be resold prior 
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to August 1, liX)7, etc. Eacli of the books also contaiiiod a "notice to 
piirehaser" reciting sucli restrictions. Défendant, witli lino\vIc(lf;e of coin- 
plainant's pian of sale and the restrictions piaced thereon. insti.i;ated tUe 
purclmse of 55 copies of tlie booli, which it proceeded to sell in violation 
of the restrictions, at a probable loss, for 40 cents. Held, tbat coniplaic- 
aut was entitlod to a preliminary injunction restraininf; sucb sale 
X)endente lite. 

In Equity. Complainant's pétition for a preliminary injunction. 

Elder & Whitman, for complainant. 

Barney & Lee, AValter H. Barney, and F. I. McCanna, for défend- 
ant. 

BROWN, District Judge. This is a pétition for a preliminarv 
injunction to restrain the défendant from selling copies of a copy- 
righted bock entitled "A Rock in the l^altic," not purchased direct- 
ly from the complainant, and "from purchasing or otherwise ob- 
taining for the purpose of resale copies of said book from any per- 
son, firni or corporation having a contract with" the complainant 
"for the exclusive sale of said book, or from in any manner inter- 
fering with" the complainant's "rights under said copyright, or 
with its plan of sale and distribution of said work." 

The gênerai character of the right asserted by the complainant 
is shown by the following notice upon the inner side of the cover 
of the book : 

"Notice to Turcbaser. 

"ïhis co])yri.a;ht volume is offered for sale to the public only through the 
anthorlKPd agents of the pnblishers, who are peruiitted to sell it only at retail 
and at fifty cents per coi)y, and witli the express condition and réservation 
tbat it shnll not, prior to Augnst 1, 1007, be resold, or offered or advertised 
for resale. The purchaser from them agrées to this condition and réserva- 
tion by the acceptanco of this copy. In case of any breach thereof, the title 
to this book immediately reverts to tiie pnblishers. Any defacement, altéra- 
tion or removal of this notice will be T)rosecuted by the pnblishers to the full 
extent of the law. The Authors Newspapers Association." 

The complainant contends that, by reason of this notice on the 
cover of each of its copyrighted volumes, and by reason of the 
limitée! authority of its agents through whom the same were dispos- 
ed of to the public, it lias parted with only a portion of the monopoly 
which is given by the copyright stattites ; and, further, that no pur- 
chaser of a copy of thèse books acqtiired any right to resell it be- 
fore August 1, 1907. The main points made by the complainant 
are : (a) That the purchaser of one of thèse volumes acquired only 
a limited title, a title which he himself could not reconvey before 
the date mentioned in the notice ; (b) that the défendant had full 
notice of the réservation by the complainant, and of the agents' re- 
stricted right to sell ; (c) that the défendant is encouraging, solicit- 
ing, and procuring a breach of contract with the complainant. 

l'non the hearing of this pétition, my first impression was that 
the act that the book in question is copyrighted was immaterial. 

The bill allèges that the complainant has "entered into contracts 
with a person, firm or corporation in each of many cities of the 
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United States, whereby it appointed said person, fîrm or corpora- 
tion its exclusive agent for the sale of said book in said city and has 
bound its said agents to sell said books at the uniform price of 50 
cents per copy, and not knowingly to sell or advertise or ofïer for 
sale to any other dealer or for resale prior to August 1, 1907, and to 
sell each copy upon the express condition that it should not be sold 
or ofTered for resale by the purchaser before said date." 

The bill sets forth diversity of citizenship between the complain- 
ant and the défendant, and: 

"That the vaine of Its snic] plnn of selllns paJd books nnd Its eontracts with 
said exclusive HKents. and the injury and damage inflk-ted on yonr orator 
by the acts of the rcspoiident. exceed in value the sum of five tbousand dol- 
lars, exclusive of iriterest and costs." 

The complainant therefore does not base the claim of fédéral 
jurisdiction solely upon its ownership of the copyright. The case, 
in substance, amounts to this : That the complainant desires to 
maintain a retail price of 50 cents upon its books ; to do this, it ap- 
points exclu.sive agents in différent cities, who agrée to maintain this 
price; that the title to books received by said agents is subject to 
the express condition and réservation, and to sell each copy under 
said condition and réservation. If the complainant's case rested en- 
tirely upon its copyright, or if the case v^^ere presented simplv as 
a bill for the infringement of a copyright, the complainant's risfhts 
would be so doubtful, as a matter of law, that a preliminary injunc- 
tion virould not be justified. 

In Bobbs-Merrill Co. v. Straus (C. C.) 139 Fed. 155, 181, it was 
said: 

"It Is a elose qnestion whp+her a copyright may be Jnfrtnsred >-- selling 
In violation of express and expllcit restrictions placed on the dealer, express- 
ly made an a^ent or licensee only, as to the mode of sale or the priée at which 
.«ame is to be sold." 

Upon appeal, in a carefnl and learned opinion bv Judge Townsend 
•dated June 16, 1906 (147 Fed. 15), the Circuit Court of Appeals for 
the Second Circuit said : 

"The complainant herein is attempting by a mère notice to Import Into 
the statntory copyright a right of limited pui)lication or of restriction upon use, 
\vbich was aJbandoned by virtue of the surrender of the common-Iaw copyright. 

"Oounsel for complainant argues as foUows: 

" 'To justil'y their sale by the proprietor's publication of the books. défendants 
must shovi' an unqualified and absolute publication. But there was no un- 
qualified publication, offcr or distribntion of The Castaway. It was ofCered 
and published subject to the restrictions and limitations expressed In the 
notice.' 

"We cannot assent to the latter assertion. We tbink, !n view of the 
foregoing considérations, that there was an unqualitied and absolute publication 
and a surrender of the right of restricted publication when the owner of the 
book complied with the statutory requiremeuts and thus acquircd the right 
to the multiplication of copies. * * * 

"The fallacy of complainant's argument lies in disregarding the peeullar 
eommon-law right of literary proi)erty, nainely, tlie right to restricted pub- 
lication, and tlie conditions précèdent to the enjoyuient of tlie statutory right, 
oamely, the surrender of «uch common-law riglit by a gênerai publication. 
If tlie statutory ovvuer desires after publication to control the lawfully pub- 
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Usbed copies, sueh control can only be sccnrecl by mefuis of positive contract 
or conilitions, so aecepted by the party to be oharged or so brougbt to bis 
knowledge that It would be inéquitable to permit bim to violate them. But 
«■bile tbis rigbt migbt be protected at law or enforced by a court of equlty, 
it is not a statutory rigbt, but a common-biw right attacbed geiierally to tlie 
ovniersbip of ail Rjiecies of property. Keeler v. Standard Folding Bed Co., 
107 U. S. ()50. ].-i Sup. t,'t. 7'Î8, 39 L. Ed. 848. * * * 

"A court of equity tberefore would not be justified in enlorcins the provi- 
sions of the co])yright law, nierely to prevent a sale of a coiiyrighted article, 
because the vendor has inforiued the purchasing public that it will treat 
sucb sale as an infringenient." 

In vievv of this décision, I am of the opinion that, upon this pétition 
for a prehminary injunction, this case must be treated independently 
of the copyright law, and merely as a case involving ordinary principles 
of contract. The complainant, being the owner of books, offers thèse 
books, through its agents, for sale to the gênerai public, requiring its 
agents to agrée that they will make only conditional sales. If an 
agent sells a book to a purchaser unconditionally, he violâtes his agree- 
ment. The notice contained in the book does not, without communi- 
cation to the purchaser, become a part of the contract between the 
agent and purchaser. It is a mère notice, and such a notice does not 
become incorporated in the contract unless its terms are distinctly de- 
clared and deliberately aecepted bv the purchaser. The Majestic, 166 
U. S. 37-5, 17 Slip. et. 597, 41 L.' Ed. 10S9. It is very clear that the 
purchaser from an agent, without knowledge of the condition, does 
not agrée to it merely by the acceptance of a copy. If an agent offers 
the book over the counter for .50 cents, and a purchaser pays 50 cents 
for it, the latter thereby acquires a complète title free from any con- 
dition and restriction ; and affirmative proof of communication, ad- 
ditional to that afforded by the mère fact that a notice is in the book, is 
essential in order to show that the purcliaser agreed not to resell the 
book, or acquired merely a restricted title. 

To meet this point, it is urged that, if the purchaser expects to buy 
the absolute title while the vendor has no intention of parting with the 
absolute title and relies upon the notice to inform the purchaser of the 
limitation, there is no meeting of minds, and therefore there is no sale ; 
and that therefore, if the nodce be subsequently called to the attention 
of the purchaser, and he then learns that his mind and that of the 
vendor hâve never met, it is his duty either to assent to the provisions 
and retain the book, or to return the book to the vendor. This is both 
impractical and unsound. Secret instructions to the agent are not 
binding upon the purchaser. By putting the books into the hands of 
an agent for sale, the owner clothes the agent with apparent authority 
to give a complète title. 

A merchant who puts books upon the counter with the priée marked 
thereon, and puts a salesman behind the counter, clothes that salesman 
with apparent authority to sell for the priée named, and upon paying 
such price the purchaser acquires full and absolute title. In appointing 
the various firms or corporations agents for the sale of the books, the 
complainant clothes them with an apparent authority as agents, and, 
if it intends to clothe them with less than ordinary authority, it is 
under the express obligation of bringing the restriction of authority 
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to the pLirchaser's attention in such positive manner as to overcome 
the strong presumption of autliority arising- from the usual course of 
business. The purchaser, having acquired a complète title, has full 
riglit to convey a complète title. The mère fact that a second purchaser 
from the original purchaser had knowledge that the original vendor 
did not intend to hâve his agent pass a full title would be of no con- 
séquence. The second purchaser, knowng that a full title had been 
passed, would violate no rights of the original vendor in acquiring that 
full title for himself. 

It is contended by the défendant that, even if the purchaser's atten- 
tion is called to the notice in the book, and he is informed that the 
agent has but a limited authority, the purchaser nevertheless acquires 
a full and unrestricted title, and full right of transfer of such title. It 
is said that this restraint on aliénation is contrary to public policy. I 
am unable to see any inequity or violation of public policy in the agree- 
ment by the purchaser of a chattel that he will not resell it within a 
reasonable period. The purchaser gets ail that was offered him, and ail 
that he paid for, and the vendor maintains the market price by an 
agreenient that the purchaser will not compote with hini by selling the 
book within a limited period. To consider this as an unlawful agree- 
ment in restraint of trade would be straining the matter. The case 
résolves itself, then, into the question of whether it is sufficiently proved 
that the défendant has violated any rights of the complainant. 

I am of the opinion that, while it is possible that the défendant may 
liave acquired a good and transférable title to some of the books which 
it has disposed of, it is highly improbable that this is the case with 
so many as 55 copies. It is sufficiently proved that the défendant, 
having knowledge of the complainant's plan of sale and of the restric- 
tions placed upon its agents, has instigated the purchase of at least 
55 copies in New York. Whether the defendant's agents, or persons 
induced by them to become purchasers, were expressly informed of the 
notice becomes immaterial ; for, if the défendant had actual knowledge 
of the limited authority of complainant's agents, such knowledge must 
be attributed to defendant's agents, and to persons instigated by such 
agents to make the purchases. 

I am of the opinion that the défendant, being apprised of the agent's 
limited authority, could not, by procuring or inducing the agent to 
break his agreement with complainant, secure a better title than the 
agent was actually authorized to convey. While the ordinary pur- 
chaser of a book over the counter is not bound to anticipate or look 
for a restriction or notice of this kind, and while it seems to me rather 
more probable that he would not himself discover a notice of this char- 
acter than that he would, yet, if before purchasing he has knowledge 
of the restriction, I fail at présent to see why it is not binding upon him. 
While I should give little assistance to an attempt to incorporate in a 
contract of sale terms of which the purchaser was ignorant, and while 
the mère fact that a book contains a printed notice of this kind seems to 
me altogether insufficient évidence that the purchaser knew of it or as- 
sented to it, yet I am of the opinion that a contract between vendor and 
yendee that the vendee will not within a year resell is not unreasonable 
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nor against public policy as applied to books of this character, and, 
if actually niade, is entitled to protection. 

Upon tlie question of granting a preliminary injunction, a further fact 
is of some importance. The bool-cs were sold by the défendant for 49 
cents. They doubtless cost 50 cents, and therefore were not sold as a 
matter of ordinary business, for tlie sake of making a profit, but were 
sold at a loss for the sake of competing with the complainant. The 
défendant will suffer no substantial harm from being restrained from 
selling thèse books at a pecuniary loss ; and to deprive it of such trade 
advantage as may resuit from breaking the price on the books, and 
thereby advertising the defendant's store, does not, under the circum- 
stances, seem a hardship to the défendant which should deprive the 
complainant of temporary relief. 

As to the terms of the injunction: It is possible that the défendant 
may bave acquired a t-^nsf érable title to some of thèse books, but, as it 
appears that the défendant, with knowledge, has instigated the pur- 
chase of or purchased a large number of books to which it can hâve 
only the limited title of one who purchased with notice, I think the case 
must be treated in a practical way, and that the complainant is en- 
titled to an injunction in gênerai terms, but subject to the right 
of the défendant to apply to the court for a modification as to 
such books as it may be able to show vi,'ere procured from persons who 
were not directly or indirectly instigated by the défendant to purchase 
them, and who purchased them without knowledge of a restriction of 
the right to resell. In Social Register Ass'n v. Murphy (C. C.) 
128 Fed. 116, the injunction was made gênerai, with liberty to the de- 
fendant to apply for a modification ; and I think a similar course is 
proper in this case. The decree should cover both sales and interfér- 
ence with the complainant's contracts with its authorized agents. 

The complainant is entitled to a preliminary injunction, and a draft 
decree may be presented accordingly. 



In re l'INCUS ot al. 
(District Court, S. D. New York. September 4, 1900.) 

1. Bankeutoy — Pétition fok Dischai»;!.; — I't.ace of irjLiNG. 

TJiidor District Court rnle 11 in l);ii!la'uiitc.y lu tlie SouUiern DiKtriet 
of Xew Yorlc, which niakes the o1[ic(^ of tlio reforco tlie ollice of tlie oourt, 
the tilin^ of a ])etition for dischav.s^e with the référée is sutiiciont. 

2. S.VMK— DisciiAROE— Obtaininc Ckedit by False Statejiext, 

A writteii tinaucia! statement made h,v a business flriu to a commercial 
ageucy. recitiii.<r that it is made as a basis for crédit with the associatc 
meml)ers of such aîreiic.\-, and wliicli is eominuuicated to nicinbers, who 
extend crédit on the failli of it, is équivalent to one niade direetly to 
them, and, if materially false, will debar the dobtor firm from the right 
to a discliartre in bankruirtcy iiuder Banlcr. Act 1808. § 141> (',',), as amend- 
ed in 1003 (32 Stat. 707 [U. S. Comp. St. Supp. liXto, p. (iSl]). 

[1-ld. Note. — For cases in point, see vol. G, Cent. Dig. Bankruptcy, § 7G0.1 

3. S ame^Partneks— Adjudication Agaixst Paetnership Osly. 

Individual partners cannot be discharsed from partn(>rsliip debts under 
an ad.indicatlon against tlie partnership only. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dlg. P.ankruptcy, § 778.] 
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In Bankruptcy. On objections to pétition for discharge. 

R. A. Mansfield Hobbs, for objecting creditors. 
Harry R. Kohn, for bankrupts. 

HOUGH, District Judge. Thèse bankrupts filed with the réf- 
érée in charge, and about fîve months after adjudication, the pé- 
tition under review. No action by the court was taken thereon, 
until more than a year after adjudication, and the objecting credit- 
ors now contend that the fiHng with the référée was insufficient 
to confer jurisdiction, and the pétition should be dismissed as not 
having been preferred within the statutory year. It is true that the 
référée "as référée" has no power to consider the pétition. Collier 
on Bank. (5th Ed.) p. 171. But within this district, and by force 
of district rule 11 in bankruptcy, the office of the référée is the 
office of the court. The objection is overruled. 

On and prior to July 1, 1903, the bankrupts were trading under 
the firm name of "Castle Manufacturing Companj'." The pétition 
in involuntary proceedings which brought them into this court 
runs against the bankrupts as partners only. The prayer of the pé- 
tition is that the "firm of Castle Manufacturing Company" be 
adjudged bankrupt, and the adjudication déclares that the pe- 
titioners "doing business under the firm name of Castle Manu- 
facturing Company are declared bankrupts accordingly." This is 
therefore a proceeding against a partnership under the authority 
of secHon 5 of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 547, 548 [U. S. Comp. St. 1901, p. 3424]). On or about July 
1, 1903, a statement of the financial condition of this firm was pre- 
pared, which the spécial commissioner reports as true when pre- 
pared. I concur in his finding of fact. 

On and before July 1, 1903, a large part of the assets of the firm 
consisted of a loan made to it by Bernstein, one of the partners. 
Inasmuch as the partner's right to repayment was subordinate to 
the daims of creditors of the partnership, this advance (con- 
sisting of $10,000) was rightly treated in the statement above re- 
ferred to (as well as in jireceding statemcnts) as an asset. On the 
.'kl of August, 1903, Bernstein's loan to the firm became, by an in- 
strument of transfer in which ail of the petitioners joined, the loan 
of an outsider (i. e., of Bernstein's uncle), and the asset of $10,000 
immediately became a liability for the same amount, ranking with 
the demands of persons who sold goods to the partnership, and a 
claim for the same has been proved herein by the assignée. 

The Crédit Clearing House is a mercantile agency, having for its ob- 
ject, inter alla, the collection of information regarding mercantile es- 
tablishments for the guidance of its subscribers, who are known 
as "associate members." On or about July 11, 1903, the bank- 
rupt firm furnished to the Crédit Clearing House the correct state- 
ment of their assets and liabilities as made up on or about July Ist. 
This statement is extremely definite, is in efiiect a brief trial bal- 
ance, and was compiled with the assistance of an expert accountant. 
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At the f oot of this very definite statement is appended the following : 

"The above is a full and correct statement of our financial condition and 
is made to form a basis for crédit with the associate members of the Crédit 
Ciearing House. 

"ISigned] Castle Manutaeturing Company, 

"By Albert Bernstein, Member of Firm." 

On November 12, 1903, the firm furnished to one of the objecting 
creditors a statement identical in figures with the one given in 
July to the Crédit Clearing House, and, indeed, from July, 1903, 
down to the time of failure, this statement appears to hâve been 
available to any creditor or merchant who chose to inquire for it. 
At the foot of this last-mentioned copy of the statement is append- 
ed the following: 

"The above is a full and correct statement of our financial condition on the 
ftrst day of July 1903, and is made to form a basis for crédit with Sherman, 
Reid & Company. 

"[Signed] Castle Manufacturing Co., by Albert Bernstein. 

"Date, New York, Nov. 12, 1903." 

This last statement was furnished to a Mr. Chafifee, of the firm 
named. His firm was an associate member of the Crédit Clearing 
House. He had had prier to July 1, 1903, a séries of reports from 
the bankrupt firm, and in those earlier reports definite statements 
had been made regarding Bernstein's loan "at the risk of the busi- 
ness," which formed so large a part of the bankrupts' assets, and 
he knew that the firm reported to the "Clearing House." In 
December, 1903, therefore, he called upon the manager of the Crédit 
Clearing House, a Mr. Wheeler, and inquired whether a state- 
ment regarding this loan appeared upon the last report made by 
the bankrupts. Wheeler said it did not. Chaffee asked him to go 
and find out about the matter. Thereupon, in the latter part of 
December, Wheeler called upon Bernstein with the report of July 
llth, and asked regarding the loan. Bernstein took from Chafifee 
the original signed statement of July llth and wrote upon it (and 
above his firm signature at the foot thereof) the following words: 

"The additional loan of $10,000 is ineluded in above amount and bas been 
reiiewed." 

Wheeler communicated the resuit of this visit to Chafïee ; and 
Sherman, Reid & Co. thereupon sold goods to the bankrupts, the 
price of which constitutes a provable debt that has never been paid ; 
and the évidence hère is that such sales were made upon the faith 
both of the mercantile agency report and of the statement dated No- 
vember 12, 1903. 

Upon thèse facts it is asserted that discharge should not be grant- 
ed because of the material falsitv, within the meaning of section 
14b (3) of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 550 
[U. S. Comp. St. 1901, p. 3427], as amended bv Act Feb. 5, 1903, 
c. 487, § 4, 33 Stat. 797 [U. S. Comp. St. Supp. 1905, p. G84]), of (1) 
the statement made to the Crédit Clearing House in December, 1903, 
by addendum to the report of July 11, 1903, and (2) the statement 
made to Sherman, Reid & Co. on November 12, 1903. 
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On August 3, 1903, the statenient of July Ist became ancient history, 
and any further use of it as a basis for crédit, dishonest. If on Novem- 
ber 12th deceptive oral représentations had been made by tbe pctition- 
ers in response to natural inquiries regarding the Bernstein loan, (ir.cs- 
tions would be raised that nced not be hère cUsciissed. Xothiiig- 
happened on Novcniber 12th which could justify Sliennan, Reici & 
Co. in regarding- the instrument as an)'tbing but what it litcralJy 
purported to be — a statement true on July Ist. If the crcditors 
chose to make no contemporaneous inquiry, while candidly adniit- 
ting that the divergence of dates was noticed, it must be inferred 
that they regarded the partnership condition in July as a basis for 
crédit in November. Another créditer (Simpson's Sons & Co.) re- 
ceived in January, 1904, from the bankrupts another copy of the 
statement of July Ist. They Hkewise seem to hâve been content to 
get a report purporting on its face to be six months' old, to make 
no inquiry, and accept it as a basis for January sales. Ail objec- 
tions based on transactions other than the statement of December, 
1903, to Wheeler of the Crédit Clearing llouse are overruled. 

That Bernstein 's statement of December, made in response to 
Wheeler's inquiry, was materially false, is scarcely denied. The as- 
sertion that the loan was "included" in the statement, having been 
"renewed," was équivalent to declaring that the loan was in the 
same condition as on July Ist, a statement grossly false. But it is 
urged, and lias been founcl by the commissioner, that an objection to 
discharge cannot be based on this falsehood because it was told to a 
commercial agencv. for which In re Allendorf, 12 Am. Bankr. Rep. 
320, 129 Fed. 981, and In re Dresser, 13 Am. Bankr. Rep. CIC. 144 Fed. 
318, are cited. The lattcr décision bas been affirmed in the Circuit 
Court of Appeals (May 22, 1906) 146 Fed. 383. 

In my opinion neither of the décisions referred to, and still less the 
judgmcnt of the Court of Appeals, affords any ground for the conten- 
tion now made. The amendment of 1903 certainly intended to make of 
a commercial agency neither a fetish nor a sanctuary for liars, nor to 
grant immunity from the conséquences of false statements, provided they 
were contained only in reports to commercial agencies. Each instance 
must be decided on its own facts. This bankrupt firm made in efïect a 
false statement to every associate member of the Crédit Clearing House 
to whom the falsehood delivered to Wheeler was communicated. 
The firm made the "Clearing House" its duly authorized agent to 
circulate that falsehood, and when Wheeler correctly communicated 
it to Chaffee be brought this case directiy within the ruling of the 
Circuit Court of Appeals. In re Dresser, supra. I think this follows 
from the agreement that the statement originally made July llth was 
to be used as a "basis for crédit" with ail members of the agency. 
What would be the resuit were thèse words omitted need not now 
be decided. 

The application of the above findings to the présent petitioners re- 
quires further considération. 

The pétition for discharge was filed by ail the three partners in the 
Castle Manufacturing Company, and prays for discharge not only 
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from the liabilities of thc firm, but from incliviclual debts. Bernstein 
apparently abandoned the procceding, and Pincus and Salzlîergcr ob- 
tained leave to prosecute it ; the order granting such leave, however, 
declaring no finding as to the effect of I>ernstcin's conduct. The lat- 
ter has left the jurisdiction, and has never been exarained under the 
objections filed against the firm. In a procceding of this kind under 
section 5, the partnership is déclarée! "a légal entity, irrespective 
of the status or the separate riglits of the individual copartners." In 
re Stein & Co., 13? Fed. 549, (J2 C. C. A. 272. Individual discharges 
cannot be granted under, an adjudication against the partnership only. 
In re Haie, 6 Ani. Eankr. Rep. 35, 107 Fed. 432. Although an ad- 
judication of the partners as individuals may be entered in an invol- 
untary procceding against the partnership entity only, and individual 
discharges thereafter obtained. In re Mever, 98 Fed. 979, 39 C. C. 
A. 3G8. 

No steps having been taken in this matter by or against the part- 
ners as individuals, the only thing adjudicated was the partnership 
entity, and the only thing dischargeable is the same entity ; i. e., the 
"Castle Manufacturing Company." Ail or any number of the partners 
may pétition for the partnership discharge. This procceding in its 
présent form is in légal effect the pétition of two partners for the 
release of their firm from its debts. That firm having, as above 
shown, violated section 14b (3) of the bankruptcv act (Act Julv 1, 1898, 
c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427] as amended by Act 
Feb. 5, 1903, c. 487, § 4, 33 Stat. 797 [U. S. Comp. St. Supp. 1905, p. 
684]), is not entitled to discharge. In Re Dresser, supra, a discharge 
was granted to the junior partner in Dresser & Co., vidiile refused to the 
senior. The bankrupts in that case had been duly adjudicated, both 
individually and as partners. The procceding was therefore within 
the construction of the act given by In re Meyer, supra. 

Thèse petitioners bave evidently hoped to show themselves inno- 
cent of complicity with the absent Bernstein in making the false 
staternent above discussed, and thercupon to obtain release from part- 
nership debts vvhile leaving Bernstein responsible. To grant this re- 
lief without bringing their individual pro[)erty and individual creditors 
into this procceding is not only without statutory authority, but 
clearly wrong. The right to proceed in bankruptcy against a partner- 
shio as a "leo-al entity" is new, and before the act of 1898 unheard of. 
The procceding may be extended even through individual action of a 
partner, so that the rights and liabilities of separate partners may 
be considered, even in opposition to those of his copartners. But, 
until the partnership entity is thus resolved. the court can and should 
deal with the partners only in the way they bave been proceeded 
against — in the aggregate. 

No finding is made either as to the court's présent power to amend 
this adjudication, or the right of Pincus and Salzbergcr, or either of 
them, to obtain a discharge (should such amendment be granted) un- 
der the facts proven herein. This record is insufïicient to présent 
either question. 

Discharge denied. 
147 F.— 40 
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BORT T. McCUTCHEN et al. 
(Circuit Court, N. D. lowa, W. D. September 19, 1906.) 

No. 421. 

1. Bonds— EiGHT of Action foe Bbeacii— Bond Given to Offices of Corpo- 

ration. 

A banker, designated as depository for funds of an incorporated llfe 
Insurance society, executed a bond running to plaintifl" as ohief flnaneial 
offieer of the society and to the society itself, jointly and severally, condi- 
tioned to préserve the funds and pay them ont ouly on orders drawn in 
accordance with the by-laws of tlie society. ïhese gave plaintifC no rigbt 
to withdrav? money on his own order, except for tlie purpose of transfer 
to another depository. The banker died, and plaintilï, as such oflicer of 
the eocietj', presented an order to the administrators to pay the fund on 
deposit to another depository, which was refused, and plaintiff's tcrm of 
office expired; the deposit not having been repaid. Held-, that phiintifC as 
an individual vi'as not a party to the bond, and could not maintain an 
action at law thereon after he ceased to be an offieer of the society, wlmt- 
ever his llability to the society for the funds inight be, siuce the liabllity 
of the sureties on the bond was measured by their contract and was by Its 
terms to the society or its ofiicer. 

[JGd. Note. — For cases in point, see vol. 8, Cent. Dig. Bonds, §§ 148, 149.] 

2. Same— Construction or Bond. 

Such a bond cannot reasonably be construed to hâve been made for the 
beneflt of plaintiiT individuallly, although he may hâve beeu responslble 
for the funds to the society; such fact not ap))earing therefrom, so as to 
entitle hlin to sue thereon under Code lowa 1807, § 3467, which authorlzes 
sucli action on a bond intended for the secnrity of the public generally, 
or of particular individuals in the nanie of any person intended to be thus 
secured who bas sustained an injury by reason of its breach. 

[Ed. Note. — For cases in point, see vol. 8, Cent. Dig. Bonds, §§ 148, 149, 
58.] 

At L,aw. On demurrer to the pétition. 

Action by A. N. Bort, as an indlviduai, against the estate of E, II. McCutchen, 
deceasod, and the sureties of said McCutchen upon a bond in writing made by 
them to the plaintiff as head banlier of the Modem Wpodmen of America, a 
corporation, and to said Modem Woodmen of America. The défendants, other 
than the Modem Woodmen of America, jointly demur to the pétition upon the 
grounds in substance: (1) That plaintiff as an indJviduai is not a party to 
such bond and bas no right of action thereon ; (2) that he has sustained no 
damage by the allegod breach tJiereof ; and (3) tliat the conditions précèdent 
to a right of action upou the bond hâve never been complied with. 

Wright & CaU, for plaintiff. 

William E. Johnston and Hubbard & Burgess, for défendants. 

REED, District Judge. The principle questions for détermination 
are : Is the plaintiff as an individual a party to this bond, or does 
it fairly appear therefrom, or the circumstances under which it was 
made, that it was intended for his individual benefit? 

The bond, in substance, is: 

"That B. H. SIcCutchen & Company, bankers, as principal, and S. B. Gilmore 
and [others naming them] as sureties, are held and tirmly bound unto A. N. 
Bort, as head banker of tlie Modem Woodmen of America, a corporation and to 
the said Modem Wjoodnien of America, jointly and severally in the pénal sum of 
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tn'O hundred thousand dollars (.«200,000) lawful money of the United States, to 
be paid unto the said A. N. Bort as sald head banker of tlie Modem Woodmen 
of America, and to sald Modern Wooduien of America, or either liim or it upon 
tlie following conditions : 

"Whereas, the said A. N. Bort, head banlier ot the Modern Woodmen of 
America, bas duly desisnated in accordance with the by-laws of said Modern 
Woodmen of America, the sald E. H. JleCutehen & Company, bankers aforesaid 
as one of the depositories, and such désignation having been approved by the 
board of directors of said Modern Woodmen of America, pursuant to sald by- 
laws ; and, 

"Whereas, A. N. Bort, head banker of said Modern Woodmen of America, 
will in accordanee with said by-laws, from tlme to time. deposit with the sald 
E. H. McCutchen & Company, bankers, as such depository, certain sums of 
money belonging to the said îlodern Woodmen of America ; and, 

"Whereas, the by-laws of said Modem Woodmen of America provide that 
Interest shall be paid for the sole benefit of said Modern Woodmen of America 
upon money so deposited in said depository : * * * 

"Now, therefore, the conditions of this obligation are such that If the said 
E. H. McCutchen & Company, bankers aforesaid, sliall (1) issue to the sald 
A. N. Bort, head banker, in duplieate eertified 'deposit slips' Immediately upon 
receipt of any and ail money deposited by him, and (2) shall keep a separate 
account of the gênerai fund and the beneflt fund, and quarterly receipt for and 
add to said gênerai fund interest on ail deposits at the rate of two per cent, 
per annum, * * • and (3) shall, on présentation, honor and pay ail orders 
drawn and lndor.çed in pursuance of the by-laws of sald corporation, free 
of exchange or expense to the extent of ail deposits made with it, and shall 
charge the head banker, or said corporation, and receive crédit for paymant 
made in no other way than aforesaid. except (4) that paynient of said funO 
shall be made to a new or other depository on the direction of said head 
banker on his demand made for the purpose of placing said funds In a new 
or other depository ; then this bond shall be void," etc. 

The applicable by-laws of the Modern Woodmen of America, 
which may be regarded as referred to in the bond, are: 

"Sec. 130. The head banker shall be the custodian of ail the funds and 
moneys of this socicty. and shall receive the sauie from the head clerk, and 
shall give him a receipt therefor as soou as each payment or remittance Is re- 
ceived. 

"Sec. 131. The head banker shall desisnate three or more responsible banks, 
acceptable to and approved by the board of directors. as depositories. In which 
ail the moneys and funda of this soeiety sliall be kept on deposit, upon such 
tenus In regard to the interest to be paid thereon as the board of directors 
may approve." 

"Sec. 134. Immedi.ntely upon receipt of any moneys or funds belonging to this 
Society the head banker shall deiwsit the saine in one or more of the several 
depositories designated by him as hereiiibefore provlded, and lie shall forth- 
with forward to the head clerk a certilled deposit slip, and thereafter such 
moneys shall not be withdrawn therefrom siive in the manuer provided in 
the following section. 

"Sec. 135. No funds deiiosited by the head banker, pursuant to the provisions 
of section 134 hereof, shall be withdravm otherwise than upon an order or war- 
rant authorized by the board of directors, signed by the head counsel and head 
( l'i-k, and countersigned by at least three meinbers of the board of directors, 
and further countersigned by the head banker, who shall desiguate upon such 
order or warrant the depository from which such funds are to be withdrawn, 
and on which the order or warrant shall be drawn; provided, that nothing 
herein contained shall be so construed as to prevent the head banker from 
transferring funds of this soeiety from any one of the designated depositories 
to any of the other designated depositories, for good cause, such trausfer, how- 
ever, to be made only througli the check of said head banker. drawn in favor 
of the deposirory whose depusit it is iulended shall be iucreased by such trana- 
1er of funds," 
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"Sec. 133. Ail aecretions, Iiy way of iiiterest or otliei'wise, arisiiig from such 
deposits of moneys and funds of this society, sluill be pUiced to the crédit of 
its gênerai tuud, quarterly." 

Section 133 provides that depositories shall give bonds in such 
amounts as may be determined by the board of directors, payable to 
tlie head banker and the Modem Woodmen of America, or either 
of them. And section 138 provides for the Jïiving of a bond by 
the head banker and his lialîility to the association. Neither of thèse 
is referred to in the bond in suit, and cannot be regarded as a part 
thereof, and the bonds actuahy given by the depositories and their 
surctics must mcasure their liability in actions thereon. 

The pétition allèges that in July, 1903, the plaintiff was head 
banker of the Modem Woodmen of America ; that one E. H. Mc- 
Cutchen vi'as then doing a banking business in Ida county, this state, 
tmder the name of E. H. McCutchen & Co., and had been designated 
as one of the depositories, and pursuant to the by-laws of said 
Modem Woodmen of America made the bond above referred to, 
which was signed by the other défendants as his sureties; that 
plaintiff, as such head banker, and pursuant to said by-laws, deposited 
with said McCutchen's bank, as said depository, the sum of $100,000 
in money belonging to said Modem Woodmen of America; that in 
January, 1904, the said E. H. McCutchen died intestate, and the de- 
fendants Fred C. McCutchen and V. Rouche hâve been duly ap- 
pointed administrators of his estate, and now are acting as such; 
that on January 29, 1904, after the death of said E. H. McCutchen, 
the plaintifï, as said head banker, pursuant to the by-laws of said 
association, drew orders on said E. El. McCutchen & Co., bankers 
aforesaid, to pay to the First National Bank of Mason City, lowa, 
an approved depository, the sum of $100,000 so deposited with said 
McCutchen & Co. and the sum of $158.92 interest upon said deposit, 
and presented said orders to said Fred C. McCutchen and V. Rouche, 
administrators of the estate of said E. H. McCutchen who were in 
charge of the business of said Ë. H. McCutchen & Co., and demand- 
ed payment of said orders, which was refused, and said orders bave 
not been paid ; that on March 22, 1904, the plaintiff made a fur- 
ther written demand upon each of said sureties for the payment to 
plaintiff of said $100,000 deposited with said Ë. H. McCutchen & 
Co., with the interest thereon as aforesaid, which payment was re- 
fused by them ; that in the month of July, 1905, the plaintifï's term 
of office as head banker of the Modem Woodmen of America ex- 
pired, and he was not re-elected ; that he thereupon turned over to 
his successor in office ail of the funds which had corne to his hands 
as head banker, except the amount due from said E. H. McCutchen & 
Co., which has not been accounted for; and that said Modem Wood- 
men of America claims of plaintifï the amount of said deposit and 
interest upon his obligations to said company. The pétition was filed 
January 3, 190G, and therein the plaintiff as an individual demands 
judgment against the administrators of said E. H. McCutchen and 
the sureties upon said bond for the amount of said deposit and in- 
terest. 
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The action is at law and by A. N. Eort individually, and his right 
to maintain the same in that capacity must be determined by the 
terms of the bond of McCutchen and his sureties, and such of tlie 
by-laws of the Modem Woodmen of America as may be fairly re- 
garded as part thereof. In express terms the obhgors in said bond 
are held unto A. X. Bort, as liead 1:)anker of the Modem Woodmen 
of America, and to said Modem Woochnen of America jointly and 
severally, in the pénal snm of $200, OOO, to be paid unto them, or 
either of them, ujjon condition that said E. tl. McCutchen & Co. 
shall, among others (3) on présentation honor and pay ail orders 
dravvn and indorsed in pursuauce of the by-laws of said corporation 
and receive crédit for payments made in no other way ; except (4) 
that payment of said funds shall be made to a new or other deposi- 
tory on the direction of said head banker on his demand made for 
the purpose of placing said funds in a new or other depository. 

The administrators of the estate of E. H. McCutchen are doubt- 
less liable to the same extent that he would be, either upon the bond, 
or independent thereof, for the money deposited with him ; but the 
liability of the sureties upon the bond is measured by its strict terms, 
though that must be given a rational interprétation the same as any 
other agreement. United States Fidelity Co. v. Board of Directors 
(C. C. À.) 145 Fed. 144-148. What, then, is the undertaking of the 
obligors of this bond ? What is there in it, or the by-laws of the 
Modem Woodmen of America, that may justly be regarded as a 
part thereof to indicate that it is for the individual benefit of A. N. 
Bort, and why is he as head banker named as one of the obligées? 
When the bond was made he was in fact the head banker of the 
Modem Woodmen of America, and cjuite naturally was named as 
such, though the légal effect of the bond would be the same if it 
had run to the head banker of the association, without naming him. 
Under the by-laws of the company the head banker is the mère 
custodian of the funds of that com])any (the légal title thereto does 
not vest in him), and he is required to deposit the same in its 
designated depositories. As such ofïicer he may transfer the same 
from one depository to another, and in that capacity may rightfully 
demand from any depository ail of the funds of the company it has 
on deposit for such purpose and enforce such demand by any légal 
proceeding necessary therefor in his capacity as such officer ; but he 
alone, as such head banker even, has no authority to withdraw them 
for any other purpose. The incumbent of the office of head banker, 
when bonds of the depositories are made, is named in the bonds as 
such officer; but, when his term of office expires, he no longer has 
any right to direct where the funds of the company shall be kept, 
nor to transfer the same from one depository to another. That is 
to be donc by his successor. 

The alleged breach of this bond consists in the failure of McCut- 
chen or his administrators to honor a demand of A. N. Bort as 
head banker to transfer the deposit made with it to another deposi- 
tory, or to pay the same to him as such officer. Undoubtedly Mr. Bort, 
as head banker, might by a proper action in his name as such officer 
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have enforced hîs demand for the transfer of the fund during his term of 
office, and, if the action was net during such term finally determined, 
■ his successor in office might have been substituted in his stead, and 
such successor would then have controlled the further proceeding in 
the action; but Mr. Bort, as an individual, had and has no right to 
demand or withdraw funds from any depository for any purpose 
whatever, and any of the depositories might rightfully refuse his in- 
dividual demand for ail or any part of the fund on deposit with them, 
and such refusai would not be a breach of the bond. 

It is true that by section 138 of the by-laws, and by his bond made 
to the Company pursuant thereto, Mr. Bort undertakes to ansvver 
to the Company for the default of any depository in paying over any 
of the moneys of the association deposited with it. This is a personal 
obligation assumed by him individually, and he might have exacted 
from any depository, in which he deposited funds of the association, 
an obligation that would protect him against such liability. But 
there is nothing in the bond in suit, nor in any by-law of the associa- 
tion that may fairly be regarded as a part thereof, that imposes any 
such obligation ttpon thèse défendants, and the fact that plaintiff 
assumed such obligation upon his part cannot be held to add to, or 
extend, the obligations assumed by the makers of this bond. Mr. 
Bort, as an individual, is not therefore by the terms of this bond a 
party thereto, and it is well settled that one cannot maintain an ac- 
tion at law upon a contract to which he is not a party. National 
Bank V. Grand Lodge, 98 U. S. 133, 25 L. Ed. 75 ; Keller v. Ashford, 
133 U. S. 610-620, 10 Sup. Ct. 494, 33 L. Ed. 667; Willard v. Wood, 
135 U. S. 309-313, 314, 10 Sup. Ct. 831, 34 L. Ed. 310. 

Many authorities are cited by plaintiff to the effect that, where a 
contract is made by one with another for the benefit of a third, the 
latter may maintain an action upon such contract, though he is not 
named therein, if from its terms it fairly appears that he is the one 
intended to be benefited thereby; and section 3467, Code lowa 1897, 
is relied upon as authorizing an action at law under the lowa 
practice by such third party. Willard v. Wood, 135 U. S. 309, 10 
Sup. Ct. 831, 34 L. Ed. 210. Section 3467 is as foUows : "When 
a bond or other instrument given to the state or county or other 
municipal or school corporation, or to any officer or person, is in- 
tended for the security of the public generally, or of particular in- 
dividuals, action may be brought thereon in the name of any person 
intended to bé thus secured, who has sustained an injury in consé- 
quence of a breach thereof, except when otherwise provided." The 
correctness of the légal proposition thus stated by plaintiff may be 
conceded, but the difficulty is in applying it to the facts of this case, 
for this contract upon any fair or reasonable construction does not 
run to, and is not made for the benefit of, the plaintiff as an indivi- 
dual, and he is not therefore, under the rule contended for, entitled 
to sue thereon. It will be observed, however, that section 3467 
of the Code only authorizes such an action by "one who has sustained 
an injury in conséquence of a breach" of such bond or instrument. 

The plaintiff is not, therefore, by the terms of this bond, individual- 
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ly entitled to demand or receive any part of the deposit made with 
the McCutchen bank, and, as his term of office as such head banker 
had expired before this action was commenced, he is not entitled 
to demand or receive the same as such officer, and the demurrer 
should be sustained upon the first, second, third, fourth, fifth, and 
sixth grounds thereof. This rendcrs it unnecessary to consider the 
other grounds of the demurrer. This conchision is the more readily 
reached for tlie reason tliat, if the plaintiff is permitted to recover, 
it must be for the benefit of the Modem Woodmen of Amerîca, the 
owner of the fund deposited with tlie McCutclien bank. That Com- 
pany is an obligée named in the bond, and bas an undoubted right 
to sue thereon and to recover the amount of its deposit from the de- 
fendants, if they are liable therefor unclcr this bonti, 

The demurrer is sustained upon the grounds above statcd. 



.TAUX V. CHAMPAGNE I.U.MBER CO. et al. 

(Circuit Court, W. D. Wiscoiisin. September 1, VXG.) 

No. 124. 

1. EQTJITY— CrEDITOR.s' SlTT— DeJ[IÎI!REK to Bill— IIULTJFARIOUSKICSS. 

Where a iiill hy a .ludxiiK'nt creditor of a dissolved corporation, in bp- 
half of himseif and ail otlier crcditors siniilarly situati'd vvlio may .loin, 
against the stocklioldors of the corporation, who are alleged to liave di- 
vlded its property lietween tliem for the purpose of defrauJiug its credi- 
tors, seeks to hold them as trustops with respect to such property, it is 
not multifîirious because it also prays that, in case the amouut so rea- 
lized .shall be inadetinate, an accouutiuf; niay be had of the amtnints due 
from défendants on their stock snl>scri|)tious, the purpose of the bill in 
both asiiects boing to reach asset.s of the corporation in the hauds of do- 
fendants. 

[Ed. Note. — For casos in point, sec vol. 19, Cent. Dig. Equity, § 357.1 

2. AssiQKMKNTS— Suit by Asskî.nkk ov .Judoment— Oo\sii)i:katios vob As- 

SIGNME>-T. 

A creditors' bill filed by the assignée of a judgment for ¥2..">()0 is not 
demurrablo for want of eciuity be<'ausc tlie assignnieut wliicli is under seal 
and set out in the bill cxi)resses a considération of $^'} and "other suffl- 
cient and valnable considération" on the theory that the considération 
was so iuade<inate as to show that the purchaso was a niere spéculative 
venture whicli a court of erjiiity will not aid, it not appearing from the 
bill what the actual considération was. 

In Equity. On demurrer to bill. 

This is an action in equity In the nature of a creditors' bill in bohalf of the 
complainant and any other creditor siniilarly situated wlio may corne in and 
join in the proceeduig. In snbstani'e it is charged that one Xybiiek, assigner 
of complainant, after a protract ed litigatiou recovered (ortain judgments 
against the Cliampagne Lnmber Conii)any. a Wisconsin corporation, in the 
Circuit Court of the Cnited States for tlie Western District of Wisconsin, for 
I>ersonal injury, amounting, with costs. to sometliing over .Ç^.-'iOi). Tending sucli 
litigation it is alleged that the Chamiiagtie Liuuber Comiiauy was wouud up, 
îind ail its propertj- and assets were fraudulently distributed among the stock- 
iiolders who were the ÎTidividual défendants lierein. So that when tl>e fi. fa. 
was issued on such .judgments, the sanie was returned nuUa bona ; that the 
défendants Stewart and Alexander were the stockliolders of said corporation 
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ut the tiine of its disiiitofïi'ution, and fraiuliilenfly divideil ainonj;; thwnselves 
ail siK'h property aiul ass(>ts, wliicli were ullesed to lie of grcaler value tliaii tlie 
amount of sucli judsiiieiil ; and tliat siieh ijroceedinsss were taken by tlie officers 
and stoclcholders of said corijoration for tlie jjuriiose of defeatins any recovin'y 
upon sucli judgmeiits at law ; tliat after verdict and liefore jiidgnient in sueli 
proceedings at law, tlie cause of action tlierein was assii^ned and transf(>rred to 
the coniplainant by an instrument iu writiug and under seal "for sufKcient and 
valuable considération." Annexod to tbe bill is a copy of sucli assisiunent, 
wberein the considération for tlie transfer is stated as follows: "I'b;it in con- 
sidération of tbe sum of fifteen dollars tins day ])aid by tbe ptirty of tlie 
second part to said party of tbe iîrst.part, tbe recei])t wbereof is liereby ac- 
knowledî^'ecl and confesscMl, and for otlier suHicient and valuable considération 
bei-etofore reeeived by said party of tbe first part (rom tbe said party of tbe 
second jiart,'' etc. It was furtber averred tliat tbe individual défendants ori,t;- 
inally snbScribed for a large aniount of tbe ca])ital stock of said corpor.niion, 
and tbat tliey had only paicï in 50 per cent, of tlie amount of sucb suliscrijition, 
and tliat 50 i)er cent, tbereof was still due and owiiig froni the said défendants 
to said corjjoration at the time it was wouud up. Tbe relief souglit by tbe 
bill was a discovery and accoiinting of ail tbe assets and projîerty of said 
cor]ioration whicli bad been thus distributed and divided aniorig tbe stock- 
bolders, also an aecouiiting as to the aniount due to the coniplainant and to 
any other creditors siniilarly situated who might .loin in tbe action ; that, if 
sucb assets and property so misapplied by tbe stockholders sbould prove in- 
sudicient to pay the judt-'mt'nts of the eomplainaiit aud to satisfy the elnlms of 
sucli other creditors as niay coine in and join in tbe action, then tbere be an 
accouiitiiig as to the amount due by the individual détendants, as stockholders, 
to the Cliainpagne Ijunibor Company ; and that said défendants be required to 
pay into court the amount so due upon said subscription to capital stock. 
Tliere was also a gênerai prayer for relief. ïo tins bill the défendants inter- 
jiosed a gênerai and sevei'al demiirrer stating soveral grounds, but only t«'o 
jiropositions were relied upon at the argument. First. It was objected that 
the bill is multifarious. Second. That it appears upon the face of the bill th.at 
the considération for tlie assignnient of tbe verdict and cause of action in such 
•suit at law from Nyback, the original plaintiff. to the eomplainant, was so 
sligbt and inadéquate tbat equity ought not to entertain this suit, or lend it.s 
aid to consummate what appears to be a mère spéculative venture. 

William T. Lennon (Julius J. Patek, of counsel), for coniplain- 
ant. 

Reid, Smart & Curtis and Sanborn & Blake, for défendants. 

QUARLES, District Jtidge (after stating- the facts). The first 
proposition upon which the demurrer is predicated, namely, that the 
bill is nitdtifarious, is wholly without merit. Bâtes Fed. Eq. Pro. 
§ 195. It is the peculiar function of eqttity to protect creditors by 
treating- the assets of a defunct corporation as a trust fund ; to dis- 
cover and assemble ail the assets of the debtor corporation into a com- 
mon fund, to be marshaled in the interest of ail the creditors. Several 
cases are citcd by counsel where conflicting remédies hâve been con- 
founded in bills of this nature so that demurrers thereto hâve been 
sustained by the courts; but no such objection can be successfully 
urged in this case. The bill in behalf of comjjlainant, and ail other 
creditors similarly situated, seeks a discovery as to the alleged rnis- 
appIic:ation of the assets of the Champagne Lumber Company, which 
were fraudulently distributed among the individual stockholders for 
the alleged purpose of defeating any recovery upon the jtidgments at 
law. The bill seeks to hold the défendants Stewart and Alexander 



JAIIX V. CTIAMl'AGN'IO LUM8EK CO. 63.'î 

as trustées for the creditors as to the property of such corporation 
remaining in tlieir liands. This is a remedy so frcquently administer- 
ed by courts of equity tliat no discussion as to its propriety is neces- 
sary, admitting, as tlie demurrer does, the allégations of the bill. The 
bill then proceeds for further relief in case the amount realized from 
such property and assets of the corporation sliould jirove inadéquate ; 
that then, and in that case, an acconnting should be taken as to the 
amount due from the individual défendants to the cor]x)ration upon 
thcir stock subscription, and that such amount so found due, or so 
much thereof as may be necessary, should be paid into court, to con- 
stitute a portion of the fund to be aclministercd for the benefit of the 
creditors. It is contended that thèse tvvo propositions render the bill 
multifarious. 

It will be observed that both of the individual défendants are equally 
concerned in both branches of the remedy sought, and both are joint- 
ly liable. Therc is, in the contemplation of equity, no essential dif- 
férence between the two classes of assets sought to be reached. 
There is nothing inconsistent or incongruous in the joinder. The con- 
tractual obligation of the individual défendants to the corporation up- 
on the stock subscription is a part of the assets of the corporation, 
and for the purpose of such a proceeding as this, stands upon the same 
footing as the tangible assets alleged to bave been fraudulently ap- 
propriated. Sanger v. Upton, 91 IJ. vS. ô6, 23 L. Ed. 220. Accord- 
ing to the rules of equity there is no fundamental différence between 
nioneys that hâve been paid into the corporation and transformcd into 
lumber and varions other articles of personal property, and an obliga- 
tion of individual stockholders to pay in other moneys for the pur- 
poses of the corporation whenever called in. 

It is contended that, in view of the averments of the bill wherein it is 
stated that the value of the corporate assets specifîcally distributed 
among the stockholders is largely in excess of the amount of the 
judgments and other debts of the corporation, there is no warrant or 
excuse for compelling the défendants to make answer and défense as 
to their liability upon the stock subscription. The court pays little 
heed to a suggestion from the défendant that it is not necessary to 
call in the stock subscription. Furnald v. Glenn (C. C.) 5G Fed. 37-5. 
But very properly the plaintiff sues in behalf of ail other creditors of 
the corporation similarly sittxated, and hc must share the fund with 
them on even terms. He is not prcsunted to know how many such 
creditors there may be, and therefore is justified in so framing bis bill 
as to resort to the contractual liability of the individual défendants up- 
on the subscription agreement. This course bas been frecjuently re- 
sorted to under similar circumstances. Williams v. Brewster, 117 
Wis. 370, 93 N. W. 479 ; Harrigan v. Gilchrist, 121 Wis. 238, 99 N. W. 
909, and cases cited; Hatch v. Dana, 101 U. S. 208, 25 L. Ed. SB.'"). 
For thèse reasons the first contention of the défendants is overruled. 

Second. The second ground of demurrer is seriously urged that in- 
asmuch as the assignment of the cause of action to the complainant 
expresses a considération of $1.5 and "other sufïicient and valuable 
considération heretofore received," etc., that the court is justified in 
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assuming that the considération was so trifling and inadéquate that 
the court should décline to proceed with the action, on the ground 
that complainant is not entitled to the aid of the court, but should be 
shown out of court as one who spéculâtes upon the infirmity of an- 
other, and therefore not entitled to the considération of a court of 
equity. It must be remembered that the assignment was evidenced 
by a writing under seal "for sufficient and valuable considération." It 
is true as argued, that $1 may be considered a sufficient and valuable 
considération ; but it is equally true that there may hâve been, in fact, 
a considération vvhich the court would consider ample and adéquate. 
Until the facts hâve been elicited, we cannot know what the com- 
plainant, in fact, paid for the cause of action. We can only guess. 
The destiny of this case cannot hinge on a mère guess. 

I hâve examined ail the cases cited and find none properly applicable 
to the précise case at bar. Admitting that such cases hâve correctly 
stated the law, it becomes us to know what the facts are before we 
undertake to apply the principles. Furthermore, gênerai demurrers 
are not looked upon with favor when interposed to a bill charging 
fraud and conspiracy. Johnston v. Merch Co. (D. C.) 127 Fed. 845. 

For thèse reasons the demurrer will be overruled, and défendants 
will be allowed to plead to the bill on or beiore the October rule day. 



MILLS V. ROBl!3RTS0îT. 

(Clrouît Court, S. D. Now York. June 21, 189S.) 

No. 9,674. 

1. CUSTOMS DUTTES— ColrMERCIAL DESIGNATION— "COTTON LaCES." 

In référence to the provision for "cotton laces" in Tnriff Act March 3, 
I8SB, c. 121, § 6, Sctiedule I, 22 Stat 500. held thnt évidence was admissible 
as to whether it had a commercial meaning differing from Its ordinary 
signification, and as to wliat articles such meuning ineluded. 

2. Same— CoTTON Laces— CoMPLETED Articles. 

The provision for "cotton laces" In Tariff Act March S. 1SS3, c. 121, 
§ 6, Schedule I, 22 Stat. GOfi, would, in its ordinary siynifioance, no con- 
trary trade understanding belug proved, inclnde not only laces dealt lu 
by the yard but made-up articles which are produced originally as lace 
only in the process of making the completed article. 

At Law. Action to recover duties. 

Thèse proceedings were brought by Philo L. Mills and otliers, constitnting 
the firm of Mills & Gibb, against William II. Robertsori, collecter of custonm 
at the port of New York, to recover alleged excessive dntles exacted by the 
eollector. Tlie pertinent portions of the law from which the question at Issue 
arose are "cotton laces" and "ail manufactures of cotton, not specialîy enum- 
erated or provided for." Tariff Act March 3, 1883, c. 121, § 1, Schedule I, 22 
Stat. 5tX!. Tlie goods in controversy consisted of varions lace articles In a 
completed form. such as aproos, collars. collarettes, culîs, handkcrcliiefs, fichus, 
and sets. They were assessed for duty nnder the former provision and 
were claimed by the importers to be pi'operly dutiablo under the latter. Evi- 
dence introduced in beluilf of the importers sbowed that tlioy were not made up 
from lace in the running yard, but were pr()dn<'ed originally as lace only in 
their completed condition as iniported. Tlie importers also souglit to show that 
the term •'cottou laces," as used in the law, had a commercial meaning which 



MILLS V. ROBERTSON. 635 

riid not include such articles. Evidence to that end was admitted over the ob- 
jection of the government, and at the conclusion of the évidence counsel for 
the United States moved the court to direct a verdict in favor of the govern- 
ment on the ground that "the term 'cotton laces,' as used In the tarife act of 
1883. was a descriptive term, and, consequently, the trade meauings or under- 
standiuss, if any connecter! tlierewitli, are immaterial." The court overruled 
this motion, observing: "I tliinli this case présents a question of fact for the 
juiy." 

Curie & Smith (W. Wickliarn Smith, of counsel), for importers. 
James T. Van Rensselaer, Asst. U. S. Atty. 

WALLACE, Circuit Judge (charg-ing- jury) ; * * * ^i^ç js_ 
sue which you are called upon to détermine is an issue of fact and 
involves the single question whether the importations in controversy 
* * * were, at the date of the tariff act of 1883, articles which 
wcve included within the gênerai commercial désignation of laces — 
"cotton laces." Now, it seems that, by the tariff act of 1883, Con- 
gress imposed a duty of 40 per cent, ad valorem upon cotton laces, 
embroideries, insertings, trimmings, lace window curtains, and some 
other things ; and by the same act imposed a duty of 35 per cent, 
ad valorem upon certain cords, gimps, galloons, and certain other 
things, and ail manufactures of cotton not specifically enumerated 
and provided for in this act. It follows that unless the articles in 
controversy were cotton laces within the meaning of the 40 per 
cent, provision, they were maïun'actures not enumerated, and there- 
fore should hâve been subjected to a duty of 35 per cent, ad valorem 
instead of 40 per cent, the arnount of duty wliich was exacted. 

Now, you hâve heard the testimony of a large numiber of witnesses, 
and the question to be solved by tlie assistance of that testimony is 
simply this : Were the articles in controversy commercially known 
in 1883, at the date of this tariff act — gencrally commercially known 
— as "cotton laces"? If such articles were so known, and fall with- 
in that gênerai désignation, then the défendant is entitled to a ver- 
dict. If they do not, then the plaintiff is entitled to a verdict. 

New, before I take up the question in any détail it is my duty to 
in.struct you that the law présumes that the défendant hère, the col- 
lector of the port, has properly performed bis officiai duty, and that 
he has subjected the importations to the duties to which they were 
liable by law; and consequently it is incumbent upon the plaintiffs 
to establish to your satisfaction by a fair prépondérance of testimony 
that their contention is right, and that the collector was wrong. 
And if, upon the whole case, you find that the testimony is evenly 
balanced, and you are imable, after an intelligent examination of 
this testimony, to discover where the balance lies, why, then it will 
be your duty to find a verdict for the défendant. 

Now, gentlemen, are thèse articles such as were embraced in the 
term "cotton laces" according to the common understanding of mer- 
chants in this country in 1883 ? That is ail the question there is in 
this case. That they were cotton laces in one sensé does not seem to 
be open to any dispute. They are laces. They are cotton. They 
are articles made of cotton lace. So in one sensé, they are cotton 
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laces; and in the ordinary significance of the term,, I cannot enter- 
tain any doubt, aside from any question of commercial désignation, 
that thèse articles wotild hâve been included within the définition of 
cotton laces, l'ut it is said that the term "cotton laces" in commer- 
cial signification lias a différent meaning; and if it has, and if ac- 
cording to that meaning thèse articles were net embraced within the 
term, thcn the plaintifï is entitled to a verdict. Testimony has been 
ofi^ered to the effect that according to commercial understanding at 
the time when this tarifl: act was passed, cotton laces were understood 
to include only laces that came by the yard, were bought and sold 
by the yard, and that made-up articles, like the samples in contro- 
versy, were not, according to that commercial understanding, includ- 
ed within the meaning of that term. Well, witnesses hâve testified 
to that; witnesses whose intelligence and integrity we hâve no right 
to question. But you are not bound to accept their statements. They 
may really hâve satisfied themselves that this was se, and yet I 
think that if there had been no witnesses introduced for the défend- 
ant at ail, you would hâve been at liberty to apply your own judg- 
ment, analyzing their testimony in the light of cross-examination and 
détermine for yourselves whether their conclusions were correct or 
not. Now, it appears almost overwhelmingly that there is not any- 
thing, and was not anything in trade whicli was bought and sold as 
cotton lace by that spécifie name. If a customer wanted to purchase 
or to order a particular kind of cotton lace, he ordered it by its 
désignation. If he wanted collarcttes, or flounccs, or any of thèse 
other things, lace in its varions forms illustrated by the samples, he 
would order them by that spécifie name. If he wanted edging, in- 
serting, cotton lace that ran by the yard, he would crder it by that 
name. Now, how much does ail this évidence of commercial désig- 
nation amount to? Can you, upon this testimony, looking at it as 
sensible men, come to the conclusion that it meant anything dififer- 
ent, according to the understanding of that term among merchants, 
from what it did according to the understanding of men who were 
not merchants ? Now, this question is a question of fact, and is entire- 
ly for you. It is not for me, and whatever opinion I may bave upon it, 
that opinion is not to control you. You are to exercise your own judg- 
ment and décide the case according to your own consciences. If 
you come to the conclusion that according to the gênerai understand- 
ing in trade in 1883, at the date of the passage of this act, such 
articles as thèse in controversv were excluded in trade understand- 
ing from the article known as "cotton laces," thcn the plaintifl^ is 
entitled to your verdict. Othervidse, the défendant is entitled to your 
verdict. 
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TJNITED STAÏBS v. THOMPSON. 

(District Court, D. Nortli Dalwta. September 7, 1906.) 

Game — Imteustate Tbassportatiox— Cosstkiïction of Statuti;. 

Act May 2.5. 1000, <: Z,r,:>,. § S. 31 Stat. 18,S lU. S. Coiiip. St. 1001 p. 
31<Sli provides tlirtt it sliall lie uulawful for auy ])ersoii to tlelivcr to aiiy 
coiniijon carrier or for any coiuinou carrier to transport froin one state 
or territory to auotlier state or territory tlie deatl liodies or parts thereot' 
of auy wild auiuia.ls or l)irds kllied iu viol.ation of tlie laws of tlie state, 
territory. or district iu wliich tlie sauie were Ivilled. "provided tliat uotliiug 
lierein sliall preveut flie ti'aus])orta.ti<>n of any dead birds or auinials killed 
duriuK the seasou when the saine may lie lawfully captured aud tlie ex- 
port of wliicli is not proliibitcd liy law in tlie state. territory, or district in 
wliicli tlie sanie are killed." S(îction 4 reriuires ail iiackases '"(•ontaininj; 
such dead animais, birds, or iiarls tliereof, wlien slU]iped by iiiterstat-i 
(foninierce, as iirovided in section 1 of tliis act" (.31 Stat. IST [V. S. Comp. 
St. 1S)01, p. 2001) to be plainly niarked, so tliat the uame aiul address of the 
shiliper and tiie nature of the contents nia.y be readily ascertained ou 
inspection of the outside of such iiacliaires. aud niakes the violation of 
such re(iuireuient a iieual olfense. Jl< lil, tliat the référence in such Be<;- 
tiou to section 1 of the act was a clérical error, sucli section baving no 
relation to the snbject-niatter, and section 3 being nianifestly inteuded ; 
that as so coustrned section 4 is liinited in its aijplication to the two classes 
of shipiuents enumerated in secviou 3: IMrst, animais or birds killed In 
violation of the ijaino hnvs ; and, second, animais or birds killed during 
the open seasou aud "the cxpcjrt of which is not prohibited by law" ; 
aud that au indictinent would not lie luider said section 4 for a failure to 
mark a package containing gaine killed during the o])eu seasou but th» 
e,\port of which was prohibited bv the law of the state where the samo was 
killed. 



On Demurrer to Indictment. 



AMIDON, District Judge. A général demurrer has been inter- 
posed to the following information iijjon the ground that the same does 
not state facts sufficient to constitute a public offense : 

"At the Jlay. lOOO, tenu of the TîuitiHl S'ates District Court for the District 
of North Dakota iu tiie year of our I^ord one rhou«and niue hundred and six. 
leave of tbe court beiiig tirst liad and olitained. conies V,. ]). Towuseud, Assist- 
ant Attorney for the ITuited States for said district, and inforius the court that 
one Charles Thompson ou the 27th day of Sciiteuilier, A. 1). 100."), at the city of 
Devil's Lake in the county of Kauisey in said distric-t, did tben aud there will- 
full,y, knowingly, aud unlawfuUy ship and cause to lîe sbi](ped aud transport 
aud cause to be trausr)orted by Interstate cotnmerce, to wit. from said city of 
Devil's Lake iu said district and state of North Dakota to tlie city of St. Paul 
in the state of Minnesota, upon and by nieans of a certain line of railway 
known as the "Grcat Northern Uailway Line," which said Une of railway theu 
aud there extended continuously from said city of Devil's Lake to said city of 
St. Paul iu and through said states of Noi-th Dakota and Minnesota and else- 
where, aud which said line of railway tben and there was being operated Ijy 
the Great Northern Uailway Coinpiiny, which said railway coraiiauy theu and 
there was a comnion carrier eiigaged iu the Interstate shipment and transpor- 
tatiou of freight aud nierehaudise lietweeu said points last uained and else- 
where upon and by means of said line of railway, a certain pa<-kage comnionly 
called a 'trunk,' wdiich said pac-kage theu and there did contain the dead bodies 
of certain ganie birds, to wit, the dead bodies of i;4 ducks conunouly called 
'Mallard' and 'Teal' ducks, a more particular description of which ducks is to 
this informant unknown, which said ducks had theretoforc and during the month 
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of September, ïîlOô, been killed and taken in said district and state of Nortii 
Dakota, and which said jiackage was tben and there by tbe said Charles Thomp- 
son sbipped and trau.sported and by him, the said Charles Thompson, caused 
to be shipped and transported by tbe nieans aforesaid ont of the state ot North 
Dakota froni tbe eity of Devil's Lake aforesaid into the state of Minnesota 
to tbe city of St. Paul aforesaid, by interstate commerce aforesaid, and wliich 
said trunk and package at ail of said finies and places was not plainly or elearly 
niarked so that the name or tbe adress of the sbipper thereof or the nature of 
the contents thereof could be readily or otherwise or at ail ascertaiiied on 
or by iusjtection of tbe outside of said package, or otherwise or at ail, and 
upon which said trunk and package at ail of said times and places theve was 
no mark, writing, letter or cliaracter of any lîind whatsoever or combination or 
combinations of any thereof designating tbe name of the sbipper thereof or 
the address of the sbipper tliereof, or the nature of the contents thereof, and 
upon wliicn said trunk and package at ail of said times and places there was 
no mark, writing, letter, or cliaracter of any Icind whatsoever or combination 
or combinations of any thereof froni which, on or by inspectin of the outside 
of said package or otherv^'ise, the name of tlie shipper thereof or tbe address 
of tbe sbipper thei'eof or the nature of the contents thereof could be ascertaiiied, 
and upon which said trunk and package at ail of said timos and places there 
was no mark, writing, letter or character of any kind \yhatsocver ; and which 
said trunk and package at ail of said times and places was securely closed and 
did completely eonceal from view the whole of the contents thereof, to wit, the 
dcad bodies of said ducks, and each and ail thereof, contrary to the form of 
the act of Congress approved Jlay 25, 1900, in such case made aiid provided 
and against the peace and dignity of the United States of America." 

This information is based upon section 4 of the act of May 25, 
1900, c. 553, 31 Stat. 188 [U. S. Comp. St. 1901, p. 3181] which pro- 
vides : 

"That ail ]iackages containing sucli dead animais, birds or parts thereof, 
wlien sbipi>cd by Interstate commerce, as provided in section 1 of tbis act, 
shall be plainly and elearly niarked, so that tbe name and address of tlie 
slii|iper and the nature of the contents may be readily ascertaiiied on inspection 
of the outside of such packages." 

The référence to section 1 in tlais section is a clérical error. Sec- 
tion 1 (31 Stat. 187 [U. S. Comp. St. 1901, p. 290]) is in no way 
related to the subject embraced in section 4. A reading of the entire 
statute shows elearly that Congress intendcd to refer to section 3. 
That section reads as follows : 

"That it shall be unlawful for any person to deliver to any common carrier 
or for any common carrier to transport from one state or tcrritory to an- 
other state or territory * * * the dead bodies or parts tliereof of any wild 
animais or birds wbere such animais or birds bave been killed in violafion of 
the laws of the state, territory or district in which the same wore killed : 
Provided, that nothing herein shall iirevent the tr.-msiwrtution of any dead 
birds or animais killed diiriug the season when tlie sanie may be lawfully 
captured, and the export of which is not proldbitcd i)y law in the state, terri- 
tory, or district in which the same are killed." 

Confining section 4 to the classes enumerated in section 3, as we are 
required to do by its language, what does it embrace? First, the 
enacting part of section 3 covers the dead bodies or parts thereof of 
wild animais or birds killed in violation of the laws of the state in 
which the same are killed. An examination of the information ex- 
cludes the birds in question from this class because they were killed 
during the open season and wlien by the laws of North Dakota they 
might properly be killed. 
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The second class embraced in section 3 is covered by the proviso. 
It relates to dead birds or animais killed during the open season, but 
contains the important limitation that it does not embrace such birds 
or animais when their export is prohibited by law in the state in which 
the same are killed. This limitation exempts the birds covered by the 
indictment from section 4 of the act in question because their export 
from the state of North Dakota where they were killed is by the laws 
of that state expressly prohibited. 

It follows, therefore, as an irrésistible conclusion that the ducks 
mentioned in the indictment do not fall within either of the classes 
embraced in section .3 of the act of Congress, and as section 4 of that 
act covers only the classes embraced in section 3, the ducks mentioned 
in the indictment must likewise be excluded from the provisions of sec- 
tion 4. 

I bave reached this conclusion with a good deal of reluctance. 
The statute in question is one of highly beneficent purpose. An ex- 
amination of the debates in Congress and the report of the committee 
on Interstate commerce of the House of Représentatives which had 
the bill in charge shows clearly that Congress intended by the statute 
to require ail packages when shipped by interstate commerce, which 
contain the dead bodies of game birds or animais, to be marked as 
mentioned in section 4. Two objects were thus sought to be accom- 
plished: First, it was intended that the package should show clearlv 
on its face the nature of its contents and where the birds or animais 
were killed and the place to which they were to be shipped. This was 
for the purpose of notifying the carrier or purchaser of thèse facts 
so that they would be apprised, on an examination of the package and 
a comparison of the laws of the proper state, that the package was or 
was not a lawful subject of interstate commerce. The second object 
had in view was to aid the local authorities in enforcing game régu- 
lations. The unfortunate référence, however, in section 4 to section 
3 of the act imposes the limitation which I hâve pointed out and 
which was not within the actual intent of Congress, as can be learned 
by the debates on the bill. 

In construing a criminal law we are not permitted to go beyond 
its language. The statute can be given a large measure of force 
and efifect by attaching to it the limitation which its words require. 
A citizen is not called upon to look beyond the words of a criminal 
statute to learn his légal duty, and the court can only give efïect to the 
language of the act and such implications as clearly arise from the 
language. A législative intention which cannot be found by such an 
interprétation cannot be given effect by the courts in administering 
criminal law. It necessarily follows from thèse views that the de- 
murrer must be sustained, and it is so ordered. 
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UNITED STxVTES v. SPEAR. 
(District Court, D. Xortli Dakota. September 7, lOOG.) 

AMIDON, District Judge. Upon the grounds and for tlie reasons 
fully set forth in the opinion this day filed in the case of United States 
V. Charles Thompson, 147 Fed. 6o7, it is ordcred that the demurrer to 
the information in the above-entitled cause be, and the same is hereb}^ 
sustained. 



LEHN & FINK v. UNITED STAÏES. 

(Circuit Court, S. D. New Yorlc. May 2d, lOOG.) 

No. 3,010. 

CUSTOirS DUTIIÎS— Cr.ASSIFIOATIOX— Hexametiiylextetr-vmin. 

lleld tiiat Iiexanietliylentetramin is a médicinal iireparation in tiie 
préparation of wliicli alcohol is not used, witliin tlie meanins oï parairrapli 
08, Tarife Act .Julv 24. 1807, c. 11, § 1, Scliedule A, 30 Stat. 1.j4 [U. S. 
Comp. St. 1901, p. 1031], 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Comstock & Washburn (Albert H. Washbtirn, of counsel), for im- 
porters. 

Charles Duane Baker, Asst. U. S. Atty. 

PLATT, District Judge. The merchandise in question consisted of 
certain Hexamethylentetramin, upon which duty was assessed at 55 
cents per pound under paragraph C7 of the tariff act of July 24, 1897, 
c. U, § 1, Schedule A, 30 Stat. 154 [U. S. Comp. St. 1901, p. KiSl]. 
The importers protested claiming that said merchandise was only du- 
tiable at the rate of 25 per cent, ad valorem under paragraph 68 of 
said Act as a "médicinal préparation not containing alcohol or in the 
préparation of which alcohol is not used." 

The only évidence before the Board of General Appraisers was an 
affîdavit, in the German language, from the foreign manufacturer. A 
translation of this affidavit was produced before the référée, in the 
Circuit Court, also the tcstimony of a witness. From the translation, 
it appears that the article does not contain alcohol, and that alcohol 
was not used in its préparation. I think the board must hâve misin- 
terpreted or mistranslated this afBdavit, upon which it based its find- 
ings of fact. The testimony of the witness also tended to confirm 
the facts set forth in the affîdavit as translated in court. 

The décision of the Board of General Appraisers is reversed. 
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JEXKINS & REYNOLDS CO. v. ALPEXA PORTLAXD CEr^IEXT CO. 

(Circuit Court of Appcals, Sixtli Circuit. July 10, l'JOG.) 

No. 1,519. 

1. TEIAL — DiKECTION OF VERDICT. 

A motion for tlie direction of a verdict for défendant should be sus- 
taincd unless thore is évidence favoruif; sucli of tlie ultini.ite or con- 
stitutive facts of plaintilï's case as hâve been put in issue to a sul)- 
stantial degree, and in determining tliis fiuestion ail inferenccs reason- 
ably to be drawn therefrom niost favorable to ])hiintifC niust be talîen. 

[Ed. Note.— For cases in point, see vol. 40, Cent. Dig. Trial, i§ 332. 
342, 402.] 

2. Same. 

A motion for a directed verdict in favor of défendant slioiild be 
overruled if there is substantial évidence favoring sucli ultimate facts 
of tbe plalntiff's case as hâve been put in issue to a substantial degree, 
though also there is évidence opposing and conflicting tlierewith, no 
matter how strong such opposing évidence niay be. 

[Ed. Note.— For cases in point, see vol. 40, Cent. Dig. Trial, § 342.] 

3. Co^fTRACTS — Execution — Réduction to AVritinci. 

Though parties to a verbal agreement contemplate that it is to be 
reduced to writing and signed. yet if the undcrstanding is that this is 
to be done simply as a mémorial of the agreement, the contract is bind- 
ing, notwithstanding it is never put to writing. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, 
§ 159.] 

4. Sales — Conteacts — Execution- — Question' foe .Iijby. 

In an action for breach of an alleged contract for the sale of cément, 
évidence held to require submission of the question whether the con- 
tract was in faet made to the jury. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Sales, § 145.] 

5. Principal and Agent — Authobity of Agent. 

Défendant employed M. as his chief salesman, and during tlie years 
1901, 1902, and 1003, M. made diverse sales of cément ou defendant's 
behalf. ranging from 2,000 to 7,500 barrels. In February and Mardi 
of 1002 plaintift wrote défendant for priées on from 5,000 to 10,000 
barrels of cernent delivered at Chicago, and 5,500 barrels delivered at 
othor places. In each instance défendant answered through M., offering 
to sell the quantity wanted at siiecifiod prices. after which défendant, 
through M., made a contract to sell plaintiff 35,000 barrels of cernent 
at a specified priée. Held, that. in tlie absence of évidence that there 
was any limitation on M.'s authority to sell, as to the amount sold, 
and that plaintiff vs-as chargeable with notice thereof, such facts were 
sufïicient to show tli;\t M. had authority to make the contract. 

6. Sales — Coxtract — What Law Governs. 

Wliero an alleged contract for the sale of cément was made in 
Illinois, it was goveriied b.y the law of that state. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Sales, § 2.] 

7. Frauds, Sïatute of — Contract for tue Sale of Goods. 

A contract for the sale of .35.000 liavrels of cernent at a S])ecified priée 
per barrel, to be delivered during six months in quantities of 6,000 bar- 
rels per month, or in such quanlities as should be ordeved hy plaintiff 
from month to month, was not witliin the Illinois statute of frauds. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 
147 F.— 41 
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Edwin C. Crawford, for plaintiff in error. 
Joseph H. Cobb, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. The plaintilï in error, Jenkins & Rey- 
nolds Company, an Illinois corporation and a dealer in brick and 
cément, doing business at Chicago, 111., was plaintiff below, and the 
défendant in error, Alpena Portland Cément Company, a Michigan 
corporation, and a manufacturer and seller of Portland cément, doing 
business at Alpena, Mich., was défendant below. The action was 
brought to recover damages for breach of contract. The déclaration 
contained four cotnits, the last two of which were common counts. 
The first count alleged specially that on April 9, 1903, in Chicago, 
plaintiff and défendant entered into a contract vvhereby plaintiff agreed 
to buy from défendant, and défendant agreed to sell plaintiff, 35,000 
barrels of Portland cément at the price of $1.30 per barrel in cloth 
sacks, or $1.35 per barrel in paper sacks, to be delivered at Chicago, 
freight prepaid, during the period of six months from said date, in 
quantities of 6,000 barrels per month, or in such quantifies as should 
be ordered by plaintiff from month to month, and to be paid for on 
the 20th day of each month for the amount delivered during the pre- 
ceding month; that défendant had failed and refused to deliver any 
portion of said cernent, except 661 barrels thereof delivered in April 
and May, 1903 ; and that plaintifif had been damaged in the sum of 
$30,600, for which judgment was sought. The second count alleged 
specially substantially the same facts as alleged in the first count, 
though in somewhat différent phraseology, and, in addition, that de- 
fendant agreed further that it would give plaintifï the exclusive agency 
of the state of Illinois, northern Indiana, and southern Wisconsin 
during said period of time for the sale of its cément, and that on 
April 15, 1903, plaintifï wrote défendant a letter referring to the 
contract so made, and ordering five carloads of cément on account 
thereof, in response to which order said 661 barrels of cernent were 
delivered. The défendant pleaded the gênerai issue, and by way of 
recoupment an indebtedness in the sum of $3,000 on account of cément 
sold and delivered. On the trial the lower court, upon defendant's 
motion, at the close of plaintiff's évidence pereraptorily instructed the 
jury to fînd for the défendant on plaintiff's déclaration, and in the sum 
of $1,048.13 for said 661 barrels of cernent on its plea of recoupment. 
The jury so found, and judgment was rendered accordingly, from 
which this writ of error has been taken. 

The principal error assigned, and the only one argued, is the action 
of the lower court in directing a verdict for the défendant. To prop- 
erly dispose of this error it is necessary to bave well in mind the 
rules that should govern a trial court in disposing of a motion to 
direct a verdict for défendant when made by him at the close of such 
évidence as has then been introduced. Thèse rules bave been statcd, 
and in a certain particular vindicated, by this court on a number of 



JENKINS & RErXOLDS CO. V. ALPBVA PORfLAND CEMENT 00. 643 

occasions, mainly in tlie following- cases, to wit: Mt. Adaras, etc., 
Ry. Co. V. Lowerv, 74 Fed. 643, 30 C. C. A. 596; Felton v. Spiro, 
78 Fed. 576, 24 C. C. A. 321 : Travelers' Ins. Co. v. Randolph, 78 
Fed. 754, 24 C. C. A. 305 ; Minahan v. Grand Trunk Western Ry. 
Co. (C. C. A.) 133 Fed. 37; Coulter v. B. F. Thompson & Co. (C. 
C. A.) 142 Fed. 706. Tliey may be said to be three in niimber. 

The iirst one is this : The motion should be sustained unless among 
such évidence as has been introduced there is évidence favoring such 
of the ultimate or constitutive facts of plaintiff's case as bave been 
put in issue to a substantial degree. By substantial évidence is not 
meant that which goes beyond a mère scintilla of évidence. Evi- 
dence may go beyond a mère scintilla, and yet not be substantial. 
Judge Severens pointed this out in the Minahan Case in thèse words : 

"IJndoubtedly, it is distinetly settled that a mère scintilla — a spnrK — 
which arrests attention and then from more lack of vitality fades away, is 
not suflicient to warrant the submission of an issue of tact to a jury where 
the scintilla is ail that is developed by the paity having the burrten of proof. 
Such a showing has no substance, lias not the quality of proof, and the 
judge may lawfully say so to the jury. And it must be admitted that the 
Suprême Court has gone a step furthor than this, and assigned to the 
province of the court the right to direct tlie jury in those cases standing 
between those where there is a mère scintilla and those where there is 
substantial évidence; standing in a borderland, so to speak, where the 
évidence is so vague, indefînite. or inconsequential as not to furuish a reason- 
able foundation on which a verdict could rest." 

He indicated somewhat more particularly what is meant by sub- 
stantial évidence in thèse words : 

"Something of substance and relevant conséquence, and not vague, uncer- 
tain, or irrelevant matter, not carrying the quality of 'proof,' or having 
fitness to induce conviction." 

What constitutes such évidence may be indicated in another way. 
If the évidence favoring such facts of the plaintiff's case is such that 
reasonable men may fairly difter as to whcther it establishes them, 
then it is substantial. If, however, it is such that ail reasonable men 
must conclude that it does not establish them, then it is not substan- 
tial. We gather this from thèse words of Mr. Justice Lamar in the 
case of Grand Trunk R. Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 
36 L. Ed. 485: 

"Wlien a given state of facts is sueli that reasonable men may fairly 
difïer upon tlie question as to wlietlier there was négligence or not, the 
détermination of the matter is for the jury. It is ouly where the facts 
are sucli that ail reasonable men must draw tlie same conclusion from them 
that the question of négligence is ever considered as one of law for 
the court." 

The next rule is this : In determining whcther among the evi- 
idence that has been introduced there is évidence which favors such 
facts of the plaintiff's case to a substantial degree that view of such 
évidence and ail inferences reasonably to be drawn therefroni most 
favorable to the plaintiff is to be taken. 

And the last one is this : The motion should be overruled if among 
the évidence that has been introduced there is substantial évidence 
favoring such facts of the plaintiff's case, and -this though among it 
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also there is évidence opposing such substantial évidence and con- 
flicting therewith, no matter how strong such opposing évidence is. 
In passing on such motion it is not the province of die court to com- 
pare the substantial évidence favoring such facts of the plaintiff's 
case with that which opposes or conflicts therewith. The latter should 
be completely ignored, as much so as if it were out of the case, and 
the attention of the court should be confined to the évidence favoring 
such facts of the plaintiff's case, and to a détermination of its positive 
character, i. e. whether it is substantial or not. It is the jury's prov- 
ince to make such comparison. It is never the court's province to do 
so except after verdict on a motion to set it aside and grant a new 
trial. In the Spiro Case Judge Taft said: 

"The mental process in deciding a motion to direct a verdict is vcry dif- 
férent from tiiat used iu deoiding a motion to set aside a verdict as agaiust 
tlie weiglit of the évidence. In the former there is no weighiug of plain- 
tiff's évidence with defendant's. It is only an examination into the siitfi- 
ciency of plaintiff's évidence to support a burden, ignoring defendant's 
évidence. In the latter it is always a comparison of opposing proofs." 

The évidence introduced at the time the motion is made may be 
limited to that introduced while plaintiff is presenting his case, or 
it may include, also, that introduced v^diile défendant is presenting his 
case. The rules stated are applicable in either case, though in the 
former case there is greatly less likelihood of the évidence that has 
been introduced including any that opposes or conflicts with that 
favoring such facts of the plaintiff's case, so as to présent an op- 
portunity for making a comparison. It is possible, however, that it 
may include such opposing or conflicting évidence. It may hâve 
been introduced irregularly by défendant, or inadvertently or other- 
wise by plaintiff. If it does, the rules are not différent from what 
they would be had it been introduced by défendant while presenting 
his case. 

The case in hand is one wdiere the motion to direct a verdict, the 
granting of which is complained of, was made at the close of the 
évidence introduced while plaintiff was presenting its case. The 
question presented by the assignment of the granting of said motion 
as error, therefore, is whether, taking the most favorable view of 
the évidence so introduced and ail inferences reasonably to be drawn 
therefrom, there was among it any substantial évidence favoring the 
ultimate or constitutive facts of plaintiff's case, ail of which were put 
in issue ; or, in other w'ords, taking such view, is it to be said that 
reasonable men may fairly differ as to whether the évidence among 
it favoring such facts establislicd them, or that ail reasonable men 
would conclude that it did not. 

There is no question but that breach of the allcged contract, as- 
suming it to hâve been made, was establishcd by said évidence, and it 
is not claimed on behalf of plaintiff in error that it Vs'arranted the 
submission to the jury of the fact as to the making of a contract such 
as that set forth in the second count of the déclaration, involving, as 
it does, an agreement to give plaintiff an exclusive agency. It is only 
claimed that it warranted such submission of the making of a contract 
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such as that set forth in the first count. As to whether it did or not, 
then, is the sole question in the case. The contract was claimed to 
hâve been made on April 9, 1902, in plaintiff's office in Chicago, 111., 
and by George C. Gray, plaintiff's treasurer, acting on its behalf, and 
John Monaghan, defendant's chief salesman, acting on its behalf. 
The position of the défendant in error (putting it as it must be in order 
to be of any avail) is that among the évidence introduced there was 
no substantial évidence favoring such a claim, because ail reasonable 
men must conclude from a considération of such of said évidence as 
favored said claim that no contract was then made, either for the 
reason that said Monaghan's action on that occasion went no further 
than to give the plaintifï an option to purchase the quantity of Port- 
land cément alleged on the terms alleged, which option was never 
accepted, or for the reason that, though the terms of a contract of 
sale may bave then been agreed on, its conclusion was postponed 
until they should be reduced to writing and signed, which was never 
done, or that said Monaghan was without authority to make the 
contract on defendant's behalf. 

Considération will first be directed to the évidence relating to the 
making of the alleged contract; and hère first, in so far as it bears 
on the question as to whether what took place on the occasion in 
question amounted to more than defendant's giving plaintiff an op- 
tion. This évidence consisted of the testimony of said Grav and of 
one John J. Sullivan and certain letters that passed between the par- 
ties hereto. Said Gray testified on direct examination in part as fol- 
lows : 

"Q. Now you may state as fully as you ean remember tlie conversation 
between you and Mr. Monaghan on April 9tli? A. Well, \\e immediately 
took up the question of supplyiiig flie quantity of cément, whether they 
\^•ere in position to supply us, and the priée. Ile told us that he could fur- 
nish us the cernent, and we told hini tliat we wanted to make an agree- 
luent, and we iigreod upon the price of one dollar imd thirty cents per 
ban'el. We told him that we would want a certain quantity at the priée 
of one dollar and thirty cents if he could furnish it, and he said he could, 
and it was agreed that the quantity should bc from twenty-five thousand 
barrels to thirty -flve thousand barrels; the twenty-flve thousand barrels to 
be the minimum amonnt to be ordered and the thirt.y-five thousand was to 
be the maximum. The Court: That is what you told him you wanted? 
A. AVe wanted more than that, your honor. Tho Court : You mean to say 
that the minimum amonnt to be ordered was twenty-five thousand barrels 
and thirty -five thousand barrels was the maximum agreed to be furnished? 
A. Yes, your honor. Q. During what year was it to be delivered? A. 1002, 
furnishing it so that it would be delivered before December 1. 1902. 
Q. That is the whole of it by December Ist? A. Yes, sir. Q. What, if 
anything, did Mr. Momiglian say in reply to that proposition you made 
him? A. Ile said he was anxious to hâve a représentative in Chicago, and 
that they were in position to supply that quantity for that territory. Q. 
What did he say hls company would do? A. Ile said they would set aside 
that quantity of cément for us, and was willing to make'^ the arrangement 
with us at the price of one dollar and thirty cents per barrel. Q. Was 
there anything said at that time as to placing an exclusive agency with 
you? A. That was talked about. We wanted the exclusive agency for Chi- 
cago, for Illinois, southern Wisconsin, and — I bave .iust forgotten,' Init there 
was southern Indiana and part of Micliigan — tlie territory surroundinp- Chi- 
cago. Q. What did Mr. Monaghan say regardiug an exclusive agency? A. 
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He said tliat was satisfactory, and he wonld give us tliat tervitory. Q. What 
was said, if anytliins, regarding liis furni-Shing you the thirty-five tliousaud 
barrels of cemont? A. He siiid tliey would aceept tlie i)roposition, mid would 
set aside tlio tliiity-flve tliousand barrels of cément for us at One dollar and 
thirty cents." 

He further testified that he made a mémorandum of the agreement 
that was then made, which he produced, and was read in évidence. 
It is in thèse words : 

"Can give you .35 tliousand bbls. and option on same until May Ist at 
$1.15 in Mich. at .¥1.30 per bbl. in clotli and $1.35 in paper, F. O. B. Chic, 
rail until mill is ready to sbip by water. If possible we will make price 
less wheu we begiu loading from our dock. You can bave exclusive terri- 
tory for Chic, m., Northern Indiana & So. Wis. 6 tbousand por mo. 6 mos. 
for 35,000. Paymeuts to be made 20th mo. foUowing del. Bags to carried 
on aecount at 10 cents and settlemeuts in lost or shtg at 5 cents each. 
Ship via Grand Trunk or Mich. Cent. Ry. Ind. i.lO at mill, TU. 1.10 at 
niill, Wis. 1.10 at mill, Mich. 1.15 at mill. J. J. Young, Agt, 130 Fort In- 
diana St., Rutland Transit Co. To carry Alpena cément and store it at 
dock. Wisconsiu Central Ity. at Dks can carry about 3 to 5 thousand 
barrels." 

He again testified as to what took place on the occasion in question 
as foilows : 

"Q. Going back to your interview witli Mr. Mouaghan on April 9, 1002, 
where you asked for a contract for the exchisive agency and the twenty- 
flve to thirty-flve thousand barrels cornent for that season, I will ask you 
what 3Ir. Mouaghan replied to that proposition of yours? Mr. Iluniiihrcy: 
I object to that question, for the reason that the witness bas already 
stated that conversation — wliat lie says wns tlie conversation ^)etv^•een them. 
Q. Tell us just what Mr. Jîonaglian stated as near as you can remember 
it? A. I don't k!U)\v as I eau any further than I bave givon it. G. State 
wliat acceptance, if any, be made to your proposition? A. Ile said to make 
the minimum amount tweuty-five thousand barrels and the nmxinuim amount 
thirty-five thousand, and in mailing out tlie mémorandum ne askcd me if 
I thouglit we would like the thirty-flve tliousand barrels, and I said wo 
would ; tlKit we vs-ould like t-i^'onty-five thousand barrels for use riglit in Cni- 
cago, and I then wrote it down tUere — twenty-fl\-e thousand and thirty-five thou- 
s.'uid — ou the mémorandum at that time, and I figured that in taking the 
thirty-flve thousand barrels it might be used in that way. Q. You may 
State what ilv. Mouaghan said as to whether they would furnish the thirty- 
flve thousand barrels? A. Ile said they would. Q. AYhat did you say when 
ho said tbey would furnish it? What did you say about taking it? A. I said 
we would take It, and start shipments on it immediately." 

On cross-examination he testified as foilows, to wit: 

"X-Q. Do you then claim that a definite arrangement was made between 
you and Mr. Mouaghan? A. Yes, sir; I do. X-Q. AVas that on the day 
you had a contract with hiin? A. Yes, sir." 

And again: 

"X-Q. Do you claim tliat on the 9th of April you bought thirty-flve thou- 
sand barrels cément from the Alpena Portland Cément Company? A. Yes, 
sir. X-Q. And at that time did you beconio responsible to pay them for 
that amount of cément? A. Yes, sir; upoii delivery, as ordered." 

The witness Sullivan, who on April 9, 1902, was an employé of 
plaintiff, and who claimed to hâve heard a portion of the negotiations 
hetween Gray and Monaghan, testified on direct examination in part 
as foilows, to wit: 
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"Q. What in particnlar (îid Mr. Monaglian propose for tlie sale of cé- 
ment? A. Well, lie spoke in tlie usual way of a man trying to sell cément, 
tliat lie wanted to place a quantity of cernent in tliis marliet, and that he 
was lool^iiig l'or au agouey. Q. You may stute wliether lie snggested the 
ninount tliat lie would be wilUng to furnish Jenkins & Reynolds Company 
duriiig tbe year 3002? A. Ile wanted to place in tliis market fifty tlion- 
sand barrels of cernent. Q. You may state what Mr. Monaglian said bis 
comiiany would furnish cernent for in Chicago — what his terms or priées 
would be? A. $1.30 per barrel in clotli sacks, tbe usual charge of ten cents 
additional for sacks. Q. What did Mr. Gray say in response to thèse sug- 
gestions or thèse propositions by Jlr. Monaglian? A. He finally aecepted 
tlie proposition. Q. Yes ; I want you to tell me as uearly as you can re- 
member what Mr. Gray said. A. Well, he of course trjed very hard to 
get a lower price ; just as to what his exact ianguage, why I can't re- 
uieniber that now. Q. Well state what lie said as nearly as you can re- 
niember? A. Well, he spoke about it bcing a new cément and not being 
known in tbe market, and that he eould huy other cernent for tbat price or 
lower, Q. Now, I will ask you whether at last Mr. Monaghan and Mr. 
(îray came to an agrcoment about this proposed sale of cernent? A. They 
finally agreed on the price. Q. At what jn'ice did they agrée upon? A. 
One dollar and thirty cents. Q. And on what amount did they agrée, if you 
kiiow? A, As near as I can recollect, tlie Alpena Company were to fur- 
nish Jenkins & Reynolds not less than thirty or tbirty-five thousand barrels. 
Q. That is during the season of 3902? A. During the season of 1002. Q. 
You may state whether or not any writing was made at tbis interview by 
either Mr. Monaghan or Mr. Gray relating to this trade? A. Well, you 
know they had several interviews, Q. And were .you présent at several 
of the interviews? A. Yes. Q. At any of tbe interviews where you were 
présent was there any writing made by either of them setting fortb their 
agreement? A. Jfr. Gray drew np a pencil memoranda of what be eonsidered 
would cover the agreement, which he sliowed to me. Q. I will ask you 
whether be sbowed it to Mr. Monaghan? A. Yes. Q. What did Mr. Monag- 
han say about it. if anything? A. It seenicd to be satisfactory to hini. Q. 
Well, I asked what he said as near as j'ou can remember? A. Well, ho 
said that covered tbe ground. I don't remember bis exact words, but that 
was my understanding, that Mr. Monaghan was iiertectly satisfled with 
that arrangement; tbat he dldn't bave any objections to the wording of 
the agreement. Q. I will ask you to state as nearly as you can remember, 
what he finally said about this luemorandu made by Mr. Gray? A. Ile said 
it was satisfactory." 

On cross-examination he testified substantially to the same efïect. 

The letters referred to above are certain letters from plaintiff to de- 
fendant of dates April 15, 16, 23, and 34, 1903, a letter from défendant 
to plaintiff of date April 26, 1902, in answer to plaintiff's letter of the 
21th, a letter from plaintitï to défendant of date April 28, 1902, and 
a letter from défendant to plaintiff o£ date May 5, 1903. They are 
as follows : 

"Chicago, April ],5, t902. 

"The Alpena Portland Cornent Co., Alpena, Mich. — Gentlemen : We in- 
close lierewith orders for five car loads of cernent which we would kindly 
ask you to slii]) as sooii as possible, as ordered. Tliis is in coinpliance with 
verbal agreement with your Mr. Monaghan wheu in our office a few days 
ago. and which he was to bave sont us in writing in a few days. 

"Your prompt attention will oblige, 

"Yoiirs verv truly, Jenkins & Reynolds Co., 

"G. C. Gray, Trcas." 

"Chicago, April Kith, 1902. 
"The .Alpena Portland Cernent Co.. Aliiena. Midi. — (Jentlenien: Will you 
kindly obtaiu for us your lake and rail taritf and also ail rail to points in 
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Intliana, Illinois, and southem "Wisconsiu. wiiere we are at liijovfy to qnote 
your cernent? We slionld lilce to hâve tliis at the earliest moment possible, 
as we want to get ont quotations now for the summer. Also please send 
us some of tbe literature pertaiuing to your cernent which you spoke oi' 
recently. 

"ïours very truly, Jenkins & Kevnolds Co., 

"G. 0. Gray, Tro;is." 

"Chicago, April 23, 1002. 
"Alpena Portlnnd Cément Co., Alpena, Mich, — Gentlemen: Your book- 
let on Alpena cément is jnst received. and we congratulate you upon the 
neatness and thorouiçlmess of the work. The Iiook is very attractive, and 
we vvould like to hâve a number of them to distribute among prosiioctive 
customers. If consistent, please send us a quaiitity by express, as we think 
It will aid in securing trade for your cernent. 

"ïours very truly, Jenkins & Revnolds Co., 

"G. O. Gray, Treas." 

"Chicago, April 24th, 1002. 
"Alpena Portlnnd Cornent Co,, Alpena. Micli. — Gentlemen: On April 15th 
we sent you orders for five cars of cernent, with instructions to ship as soon 
as possible, and since then only one car bas been forwarded, nor hâve we 
received tbe letter from your iUr. Monagbnn coiiflrming our verbal agree- 
ment with your comjiany for su])i)lying us a quantity of cément. We pré- 
sume he is still ont of town, but, as we are in position now to dispose 
of a good quantity of cernent, we are anxious to liave it settled, and kuow 
what we are to expect in the way of sliipmeuts from you. As soon as this 
is done, we will send you more orders. In tlie meantime we wish you would 
hurry a long the four cars on our order. 
"Your yirompt attention will oblige, 

"ïours very truly, Jenkins & Reynolds Co., 

"G. C. Gray, Treas." 

"Alpena, Mich., April 20, 1002, 
"Jenkins & Reynolds Co,, Chicago, 111. — Gentlemen: Replying to your 
favor of April 24th, would say that we entered your orders for five car 
loads, as stated, to go forward at once. Our orders are crowding us, so 
that we flud it difiicult to ship promptly to our customers, but we expect 
to get thèse cars off to-night and thus complète this order. Tlie writi'r bas 
dolayed writing to you in aceordance with the understanding we Iiad when 
in your city for the roason above sti'.ted, that we are crowded with orders 
for cernent, and that we would hâve difficulty in filliug your orders for large 
quautities, and this would resuit in disaii])ointment to yourselves and cus- 
tomers. We shall be able to do better in the future we expect. as a new 
addition to our fa<'tory will be jmt lu opération within the next week, 
whieli will increase our capacity, and will then take up the question of 
agency in the territory diseussed. Until then we are 

"Very respecttully yours, The Alpejia Portland Cornent Co, 

"Per John Monaghan." 

"Chicago, April 28, 1002, 
"Alpena Portland Cément Co., Ali)ona, Micli. — Gentlemen : Your favor of 
the 20th inst. is at hand, We are soniewhat surprised that we bave not 
yet received more invoices from you on the five cars of cément ordered, 
when you know we are doiug ail vs'e can to get your ceinent introduced 
in this market ; but, if it bas been impossible for you to do so, we cannot 
blâme you, and would kindly ask you to rush tbe balance along as (juickl.v 
as possible, and as soon as we know what we can dépend upon we will 
send you more ordors, We hâve nearly enough contracts to cover the 
minimum ainount of 2.5,000 barrels set .aside for us when jou were hère. 
If we can only get the cément regularly to both our old yard and our 
new north side yard we feel that we can represent you satisfaetorily iu 
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every way. riease let us know what we can expect in the way of prompt 
shipments on oiir future orders by return mail, and oblige 

"Yours very truly, Jenkius & Reynolds Co., 

"G. C. Gray, Treas." 

"Alpena, Mich., May 5tb, 1902. 
"Jtnliins & Reynolds Co., Chicago, 111. — Gentlemen: Your favor of April 
28tb came during the writer's absence, and bas just reacbed bis hands. We 
bave heretol'ore explained to you the cause of tbe delay in our sbipments, 
and the situation in tbis regard is in no way improved, for we are swamped 
with orders for immédiate delivery, and we are trying tbe best way we 
can to keep our customers supplied. We note what you say in regard to the 
2.5,000 barrels of cément. We did not mean in our conversation in Chicago 
to be understood tbat 25,000 barrels of cernent were to be set aside sub- 
ject to your orders. Tbat quantity was spoken of in référence to our agency, 
but we do not see our way clear to appointiTig an agent for your city, as we 
nuich fear that we would be unable to supply his needs throughout tbis 
season ; tberefore, we désire to say that we could not agrée to let you bave 
25.000 barels or any definite quantity at the présent writing. We nialce this 
stutement now. so that you will not be in tbe future disappointed sbould we 
find oursolves unable to sbip your orders promptiy. 

"Respectfuily yours, Tba Alpena Portland Cernent Co., 

"Per John Monaghan." 

The orders inclosed with the letter of April 15th were just stich 
orders as would hâve been sent had there been a previous understand- 
ing in pursuance to which thej- were sent, and they were filled by 
shipments made April lOth and 30th and May Ist. In the letter of 
April l-5th référence is made to "the verbal agreement with your Mr. 
Monaghan when in our office a few days ago" ; in the letter of April 
16th request is made for freight rates to points in Indiana, Illinois, and 
southern Wisconsin, and for literature pertaining to defendant's ce- 
rnent, for the reason that plaintiff wanted to get out qiiotations then 
for the summer, and the points to which freight rates are desired are 
referred to as points "where we are at liberty to quote your cément" ; 
in the letter of April 23d receipt of a book on Alpena cément is ac- 
knowledged, and a désire for a number of theni is expressed, in order 
"to distribute among prospective customers" ; in the letter of April 
24th it is noted that a letter from Mr. Monaghan had not been re- 
ceived, "confirming our verbal agreement with your company for sup- 
plying us a quantity of cément"; and in the letter of April 28th the 
statement is made that plaintiff had "nearly enough contracts to cover 
the minimum amount of 25,000 barrels set aside for us when you 
were hère." 

Such, then, is the évidence that was introduced favoring plaintifï's 
position that what took place on April 9th was something more than 
the giving of an option by défendant. Possibly there was other évi- 
dence introduced of like character. By directing attention to this 
much thereof we would not be understood as negativing the existence 
of such other évidence, though we hardly think there was. This 
much, however, is sufficient for our purpose. The witness Gray testi- 
fied positively in that portion of his testimony quoted that an abso- 
lute agreement was entered into on the occasion in question for the 
purchase of defendant's cernent. It is questionable what efifect should 
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be given to his testimony as to the quantity purchased. Counsel for 
plaintiff in error contends that its true meaning is that 35,000 barrels 
were then purchased, the understanding fîrst being that 25,000 barrels 
vvere purchased, and an option given on 10,000 barrels additional, 
which option vvas exercised before the transaction closed. It cer- 
tainly goes to the extent that at least 25,000 barrels were then pur- 
chased, and an option given on 10,000 barrels additional. The witness 
Sullivan corroborated Gray as to an absolute agreement having been 
made, and there is room to claim that sucli was the eiïect of the letters 
introdticed, with a certain exception perhaps to be hereafter noted. 
The attitude in which they présent plaintiff is that of one who thought 
and claimed that he had an agreement with défendant that was some- 
thing more than a mère option. Each of theni présupposes that plain- 
tiff has such an agreement, and in the first, fourth, and last ones express 
référence is made thereto. The correctness of this attitude of plaintiff 
was not controverted or questioned by défendant until May uth, 20 days 
after plaintiff's first letter, in which référence is made to a verbal 
agreement with Monaghan, and a week after its l,ast letter, in which 
référence is made to the fact that thereby 25,000 barrels as a minimum 
were set aside for plaintiff, and the orders for five car loads of cernent 
inclosed with the first letter, which were said to be sent in compliance 
with verbal agreement, were filled. It may be said, however, that the 
défendant'? letter of April 26th indicates that défendant regarded 
that matters were still open between it and plaintiff. The exception 
heretofore referred to is the références in plaintiff's letters of April 
15th and 24th to putting the verbal agreement in writing, the effect of 
which will be considered when we come to take up the other branch 
of defendant's contention as to its not being under contract with plain- 
tiff. 

Before, however, concluding as to the positive character of this 
évidence, certain matters should be considered which may be thought 
to affect its substantiality. One is the référence in the mémorandum to 
an option until May Ist, of which much is made by counsel for défend- 
ant in error. Gray 's testimony was that this mémorandum was a 
mémorandum of the agreement that was had on April 9th. On direct 
examination he testified as follows : 

"Q. At the tiine of tliis proposition or conversation, did you make any 
mémorandum of the agreement? A. I did. Q. I show you threc small 
.sheets, and ask you whether this is the original memorauduni you made 
at that time? A. Tliey are. Q. When you made tliis mémorandum, what 
did you do with It after you made it out? A. I handed it to Mr. Monaghan. 
Q. What did he say to it? A. He said it was correct." 

On cross-examination he testified as follows : 

"X-Q. Wliere was Mr. Monaghan when you showed him this mémoran- 
dum? A. Rlght there by my desk. X-Q. Did you hand it to him to read, 
or did .vou read It over to him? A. I read it to him. X-Q. Did he bave it 
in his l'iands? A. I could not say positively as to that. X-Q. Xow, you in- 
tended at the time did you not, Mr. Gray, that your understanding by the 
talk between you was embodied in wliat was written right there? A. Yes, 
sir. X-Q. And you intended that x^'hatever yom- understanding was froni 
what Mr. Monaghan has .said to you was containeci in this mémorandum, 
.didn't you? A. Yes, sir; this is what we tallced about. X-Q. And there 
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was no différent or other arrangement niade between yon exc-i'pt wliat is 
sti'tert in tlieve. was tliere? A. ïliere inay liave l)eeii. Tiiat was siniply 
drawn to cover wliat we talked abont. Tec-buicaily, it is just wliat ^vas 
saiil. X-Q. It is tlie idea that you got of wUut be was trying to arrive at at 
tbat tinieV A. ïes, sir." 

The mémorandum itself, however, hardly bears ont the idea that 
it was a mémorandum of an agreement then made. It does net wear 
the aspect of such a mémorandum. It seems on its face to be a mém- 
orandum of a proposition from défendant, i. e. that is what it was in- 
tended to be when made. The fact that such was the case is net in- 
consistent with an agreement having been made on tliat occasion. It 
is possible for a mémorandum of defendant's proposition to liave been 
made, and then for an agreement to bave been reached on the basis 
of such proposition. Indeed, this view of the matter possibly can 
be reconciled with Gray's testimony that the mémorandum was a mém- 
orandum of the agreement. The understanding may bave been that 
référence should be had to the mémorandum for certain, at least, of 
the terms of the agreement ; but, whether so or not, référence could 
properly be had to it for that purpose, as the mémorandum was a 
part of the transaction which it is claimed resulted in an absolute 
agreement. One not overly accurate in bis statements might, there- 
fore, speak of it as a mémorandum of the agreement. If, then, such 
is the true relation of the mémorandum to the transaction, i. e. when 
made it was simply a mémorandum of defendant's proposition, the réf- 
érence therein made to an option until Mav Ist is reheved somewhat at 
least of any injurions effect it may otherwise bave on plaintiff's position 
that an absolute agreement was reached on April 9th. If, however, 
strictly speaking, it was a mémorandum of the terms of the agree- 
ment that was then had, it gives some color to defendant's conten- 
tion that that agreement was not an absolute one, but an agreement 
for an option only. Defendant's counsel in cross-examining Gray 
treated the mémorandum as, strictly speaking, a mémorandum of the 
terms of the agreement, and questioned him as to how he reconciled 
the mémorandum with bis testimony that an absolute agreement was 
then made. The questions and bis answers thereto were as follows: 

"X-Q. Wbat do you niean, tben, in tbis mémorandum of yours or tbe 
talk between you tliat you bad an option on thii't,y-!ive tbousand t)Hrre!s and 
an option on sauie until Ma.v Ist? A. Tliat was tweuty-flve tbousand bar- 
rels bougbt and option on tbirty-fl^-e tliousand. X-Q. Wbat do you uiean by 
option? A. I nieau tbat we eoubl tal^e twenty-five tbousand barrels and 
oiition on tbirty-five tbousand. X-Q. Did you write in your ojrtiou 'can 
you give tbirty-five tbousand liarrels .and option on snme until May Ist'? 
What do you mean, that they gave you an option uutil M.ay Ist on that? 
A. No, sir. X-Q. Wliat do you mean? A. Gave us an option on the tbirty- 
five tbousand barrels. X-Q. Now yon took an option on tbe thirty-flve tbou- 
sand barrels ot cément? A. No. sir. X-Q. Tbis niemoriindum was made by 
you at tbe time, was it? A. Yes, sir. X-Q. And you now claim that you made 
the mémorandum aecording to your talk? A. Yes, sir. X-Q. Now, your mém- 
orandum reads like tbis: 'Can give you tbirt.y-flve tbousand barrels and option 
on saine until May Ist, giving price at $1..S0 per barrel in cloth and $1.,3,5 in 
liaper,' etc. Now wbat you nieant was an option nntll jMay Ist, didn't you? A. 
No, sir. X-Q. Wbat do you daim you bad an option on? A. Tbirty-five tbou- 
sand barrels. X-Q. An ojition, did you say, to buy sanie? A. Yes, sir. X-Q. 
But you daim that you did buy twenty-flve tbousand barrels aud option on ten 
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thousand more barrels? A. Tes, sir. X-Q. Now, wliere !s tbere anytlilng 
in this mémorandum which shows that you were to buy twenty-five thou- 
sand barrels and hâve an option on ten thousand barrels more? A. That 
does not show ail that we talked about. X-Q. Does not this mémorandum 
outllne the correct iinderstanding between you, and as you say it was pre- 
sented to Mr. Monaghan? A. I reafl it over to bim. X-Q. Then the correct 
understanding was that you had an option on thirty-flve thousand barrels, 
as mentioned In the mémorandum, was it not? A. No, sir. X-Q. Mr. Gray, 
did you ever see or talk with Mr. Monaghan after that until you met him 
in Détroit? A. No, sir; not to my recollection. X-Q. Whatever you did 
wIth référence to that option on thirty-flve thousand barrels was doue in 
writing, was it not? A. Yes, sir; I guess so. X-Q. If there was any accept- 
ance of that option by you It was not verbal, was it? A. No, sir." 

The efïect of this testimony is not entirely free from doubt. Pos- 
sibly it is this: That the agreement that was had on April 9th was 
that plaintiff bought 25,000 barrels of cernent on that occasion, and was 
to hâve an option on 10,000 barrels additional, making 35,000 barrels 
in ail, and it is this option to which référence is had in the mémoran- 
dum. Possibly the efïect of said witness' testimony as to the nature 
of that agreement heretofore quoted is the same. And the statement 
in the letter of April 28th that "we hâve nearly enough contracts to 
cover the minimum amount of 25,000 barrels set aside for us when 
you were hère" coincides with this testimony, if such is its true efïect. 
Counsel for plaintiff in error maintains, however, that the efïect of 
Gray's testimony hère as in the quotation heretofore made therefrom 
is that plaintifï accepted the option as to the 10,000 barrels on that 
occasion, and hence then closed the contract for the whole 35,000 bar- 
rels, and he fits this with the mémorandum in this way. The state- 
ment in the mémorandum, "Can give you 35,000 bbls. & option on 
same until May Ist," bas référence to the agreement as it stood before 
the acceptance of the option as to the 10,000 barrels, and the succeed- 
ing statement, "you can bave exclusive territory for Chic, III., North- 
ern Ind. & So. Wis. 6 thousand per mo. 6 mos. for 35 thousand" had 
référence to it as it s.tood after that option was accepted. This posi- 
tion is open to the suggestion that it is farfetched, and the position that 
the option to which référence is had in the mémorandum is the option 
as to the additional 10,000 barrels to make up 35,000 barrels in ail 
does not fit closely the language of the mémorandum. Apparently the 
option to which référence is had is an option on the whole 35,000 bar- 
rels. • So it is that the only position which makes Gray's testimony en- 
tirely consistent with the mémorandum is that heretofore suggested. 
The mémorandum is a mémorandum of a proposition by défendant, as 
it appears to be, on the basis of which the agreement was made, and 
not of the actual agreement itself. 

Another matter to be hère considered is a portion of said Gray's 
testimony on cross-examination, the effect of which is claimed to be 
that no binding agreement was reached on the occasion in question, and 
that ail that took place was for défendant to give plaintiff an option. 
That portion of bis testimony is as follows : 

"Q. Up to the time you recel vcd that letter, May 5, 1902, had you in 
any way or form accepted the proposition coutaiued in your mémorandum 
for the tweuty-flve thousand barrels of cernent, giving you an option on same 
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iintil May Ist? A. Up to what time? Q. Had you up to May ôtli acceptée! 
your option, according to your mémorandum, for tbe thirty-five tliotisand 
barrels ot cernent? A. We sent tlie order o£ April 15tU. Q. Tliis is tlie order 
for five car loads. Is that the only way you accepted it? A. Tliis is tbe 
only way, and accepted in the letter sent with the orders. Q. You lînow 
of no other way except the ordering of thèse five car loads with the letter 
you sent with the orders? A. We sent that letter I know. I don't re- 
member of any other way now. Q. And if you ever accepted your option 
it was by this letter o£ April 15th, and your three orders for five car loads 
cernent? A. Tes, sir. Q. And that is the only acceptanee of that option 
you ever made? A. I don't say positively. Q. You don't know of any other? 
A. I would not want to say until I go through the correspondence. Q. That 
is ail you remember of now in this correspondence? A. We were waiting the 
return of Mr. Monaghan to Alpena. Q. And if there is any other accept- 
anee of the option on the thirty-flve thousand barrels cernent it is contained 
in the correspondence since April 9th? A. In the correspondence; yes, sir. 
Q. Somewhere in it since April 9th? A. Yes, sir. Q. And you made no 
acceptanee unless It is contained in the correspondence? A. No, sir." 

But in view of the rest of said witiiess' testimony heretofore quoted, 
though the option hère referred to is an option on 35,000 barrels, there 
is room to claim that the option really referred to is one on 10,000 
barrels, which if accepted would bring the whole amount purchased up 
to 35,000 barrels. 

Still another matter to be hère considered is that, though the wit- 
ness Gray testified on direct examination, as heretofore quoted, that 
the contract included an exclusive agency, he stated differently on 
cross-examination. He had been asked about a letter written by him 
on behalf of plaintiiï on May lOth, in which he stated that on the occa- 
sion in question they "came to a positive understanding that we were 
to hâve the sole agency for your cément for Illinois, northern Indiana, 
and Southern Wisconsin." He was then asked and testified as fol- 
io ws : 

"X-Q. Did you at the ti]ne you wrote that letter on May lOth under- 
stand that your contract with Mr. Monaghan was that you had obtained 
the sole agency for the Alpena Portland Cernent in Chicago? A. No, sir. 
X-Q. If you did not understand it that way, why did you say so? A. That 
according to our talk, we were to bave it after tbe,y settled up with tbe 
Golden City Cément people. X-Q. Didn't you say that you entered into a 
positive understanding, and that you were to hâve the sole agency of their 
cément for Illinois, northern Indiana, and southern Wisconsin, and that 
you had made such arrangement with Mr. Monaghan when he was at your 
]:)laee there in Chicago? A. It was to be formed later. That was the order 
that he took for twenty-live thousand barrels, and an option on ten thou- 
saiid barrels additional." 

We are now in position to reach a conclusion as to the positive char- 
acter of the évidence that was introduced favoring plaintiff's position 
than an agreenient was come to on April 9th that was more than a 
mère option to purchase a certain quantity of cernent. Leaving out of 
considération the qualifying matters referred to, there would seem to 
be no room for cjuestion but that it was substantial, if, indeed, it was 
not sufficient, with nothing to the contrary to require a finding in ac- 
cordance with that position, Gray testified positively that an absolute 
agreement was then entered into. He was corroboratecl by Sullivan, 
and, to a certain extent, at least, by what transpired after April 9th 
down to May 5th. 
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Then, as to the effect of said qualifying matters. While perhaps, 
a witness may so testify in part of his examination as to annul and 
destroy what he ma_y bave testified in another part thereof in favor of 
the party in whose behalf he was introduced, such was not the case 
hère. Those qtiahfying matters referred to did not affect the substan- 
tial character of that part of Gray's testimony favoring plaintifï's said 
position. Possibly a view of them can be taken consistent therewith. 
At any rate, it cannot be said that ail reasonable men would regard 
them as overthrowing said testimony. It was for the jury to consider 
them, and détermine just what efifect should be given to them. In 
the case of Milwaukee Mechanics' Ins. Co. v. B. S. Rhea & Son, 123 
Fed. 9, 60 C. C. A. 103, this court held that the question as to whether 
an agreement between the parties thereto was an absolute sale or only 
an option was ohe for the jury, though it was much impressed with 
the theory that it was a mère option. 

What, then, is the showing made by the évidence as to whether or not 
on the occasion in question the parties hereto, acting through their re- 
spective agents, postponed the conclusion of a contract till the terms 
then agreed upon should be embodied in a written instrument signed by 
both parties. It would seem to be certain from the évidence introduced 
that the parties contemplated that the terms then agreed on should be so 
embodied. In plaintifï's letter of April loth it is said that Monaghan was 
to send the verbal agreement in writing to plaintifif in a few days, and in 
the letter of April 24rth it is noted that the letter from Monaghan, "con- 
iîrming our verbal agreement with your company for supplying us a 
quantity of cément," had not been received. The witness Gray testified 
on direct examination that when Monaghan left Chicago on April 9th 
he stated that he was going up into Wisconsin, and would be gone four 
or five days, and as soon as he returned to Alpena the arrangement 
would be put in writing. On cross-examination he testified as follovvs : 

"X-Q. Do I understaud you now that you did not close a ooiitract com- 
pletely on the Oth dny of April? A. Ko; I didn't say it was elosed; it was 
not signed; it was so far as \ve were coneerned. X-Q. No contract was made 
at ail on the !)th of Apiil was there? A. Yos, sir. X-Q. Didn't you testify 
on your direct examination tliat Mr. Monafjhau when ho got back to Alpena 
was to Write ont the contract and hâve it signed by you both? A. The fli'ni 
he rer)resented ; yes, sir. X-Q. That was to niaise the contract between you, 
was It not? A. No, sir; it was ail agreed upon right there in our office, 
but he wanted to wait nntil he got back to Alr)ena to hâve it written out, 
so he could use the letter paper of the firni. and it was to be just wliat we 
liad talked there. X-Q. Ile would put it in writing? A. Yes, sir." 

And again: 

"X-Q. AVhy didn't you asl-; of Monaghan to put it in writing, so it would 
be sottlcd between you? A. We did, aud lie said he would as soon as he 
returned to Alpena. X-Q. Why did you ask liini to bave it jint in writing, 
so it would be settled betweeu yoti? A. Becausc it is customary to bave 
such matters put in writing. X-Q. And until tl;e niatter \\-as put in writing 
it was not settled, was it? A. Yes, sir; it was; we considered it so." 

And again : 

"X-Q. Mr. Gray, Mr. Monaghan when he wns there in Chicago said to 
you, did he not, that he would hâve to refer this matter to the Alj)ena Port- 
iaiid Cernent Company of Alpena — this talk of yours — did he not? A, Ile 
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saîd we would talk it over with them. X-Q. And after talking it over wlth 
them lie would write up a mémorandum of agreement, and send it to you 
for signature? A. Yes, sir; going to send it on. X-Q. ïhen, after taking 
ît up with tliem, would draw it up and send it on to you? A. It was to be 
flxed after he got baek to Alpena. X-Q. And wiiatever was tallced betweeu 
you two, and that talk was that the contract would be made and signed 
and sent to you for your signature? A. No, sir. X-Q. What was to be done? 
A. You see the contract was ail made, and was to be drawn up by him 
after he went back to Alpena." 

And again : 

"X-Q. Did you not hear him say at that time that he would hâve to suhmit 
It to his Company for confirmation? A. I knew that it would get back to 
them. X-Q. You know that he told you that he would hâve to submit it to 
his Company for confirmation, don't you? A. I présume he said he would 
liave to refer it to them. X-Q. That he would hâve to refer it to them 
for confirmation? A. No, sir. X-Q. Didn't he tell you tliat? A. No, sir; 
not that I remember. X-Q. What did you say about referring it? A. He 
said after he got back that it would be conflrmed in writing. X-Q. Then 
he would answer you in writing if they conflrmed it? A. That is, the accept- 
anee of it." 

And on redirect examination he testified as follows: 
"R. D. Q. I will ask you whether Mr. iUonaghan on April 9th. when you 
and he entered into certain arrangements as you hâve described, whether 
he said anything to you to the efîect that he would hâve to report back 
to the Company to get Its approval of thèse arrangements? A. He said 
this m^ould be put in writing when he got back to Alpena. R. D. Q. I will 
ask you whether he said to you that the arrangement between him and you 
would hâve to be submitted to his company for approval? A. No. sir; he 
said it would be put in writing when he got back home. R. D. Q. The ques- 
tion is, did he say that or anything to that effect? A. No, sir; he did not 
say it." 

The witness Sulhvan on direct examination testified as follows: 
"Q. I will ask you. Mr. Sullivan, whether anything was said by 5Ir. Mon- 
aghan about reducing this pencil memoranda to writing? A. Well, yes ; it 
was to he put in writing. This, as I understand it, was just simply a rough 
draft of the couti-act." 

And tipon cross-examination as follows : 

"X-Q. Now, I understand you to testify on direct examination that when 
this M-as drawn up by Mr. Gray that the understand! ng between Mr. Gray 
and Mr. Monaghan was that the contract was to be put in writing? A. That 
was niy understanding. X-Q. And, of coiirse, if it was to be put in writing, 
"it was to be signed by the parties, wasn't it? A. I présume so." 

And in a letter written by plaintifï to défendant on May lOth, after 
the parties were at issue, introduced in évidence, occurs this state- 
ment : 

"This understanding would hâve been put in writing when Mr. Monaghan 
was hère, but he did not do so, stating that he preferred to put it on your 
own letterhead after he returued to Alpena." 

This was the entire évidence on this matter. Now, it is well set- 
tled that though the parties to a verbal agreement contemplate that it 
is to be reduced to writing and signed, yet if the understanding is that 
this is to be done simply as a mémorial of the agreement it is binding, 
notwithstanding it is never put to writing. In the case of Pratt v. 
Railroad Ce, 21 N. Y. 308, Judge Selden said : 
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"A contract to make and execnle a certain written agreenient, tlie term» 
of which are mutually understood and agreed upon, is in ail respects as 
valld and obligatory, where no statutory objection interposes, as tbe writ- 
ten contract Itself would be if executed. If, tberefore, it sliould appear 
tbat the minds of tbe parties bad met ; tbat a proposition for a contract 
had been made by one party and accepted by tbe othor ; tbat tbe ternis of 
tbe contract were in ail respects defiuitely iinderstood and agreed upon; 
and tbat a part of the mutual understnnding was tbat a written contract 
embodying tbese ternis sbould be dr.-uvn and executed by tbe respective 
parties — tbis is an obligatory contract, wbicb neitlier party Is at liberty 
to refuse to perform." 

And Judge Cofer in the case of Bell v. Offut, 10 Bush, 632, said: 
"If two persons enter into a verbal agreemeiit abont a matter as to 
wbicb an enforceable paroi contract can be made, it would be no dcfense 
wben one of theni is suod for a broaeh of the contract tliat lie understood it 
would not be obligatory unless rertuced to writing ; nor does a contempora- 
neous agreenient to reduce a contract to writing make its validitj' dépend 
upon its being actually reduced to writing and sigued. The agreeinent to 
])ut in writing amounts to no more than an agi'eemeut by tbe parties to 
j)rovide a particular lîind of évidence of tbe ternis of tbeir contract, and 
no more prevents its enforcement ui)on otiier légal évidence tban an agree- 
nient tbat tbey would go to a nanied individual and state to bim tbe terms 
of tlieir contract would render tlio testiniony of any otber compétent witness 
inadmissible to prove wliat tbe contract was." 

If, however, the understanding is that there is to be no contract 
until the agreenient is reduced to writing and signed, of course there 
is none until that event happens. The cases in which the question 
lias arisen as to whether the réduction of the agreenient to writing 
and its signing is simply as a mémorial thereof or as a conclusion of 
a contract are quite nnmerous. In some it has been held to be as 
a mémorial thereof, and in others as a conclusion of the contract. 
We do not find it necessary to generalize them. Quite a collection of 
the American décisions are cited in the notes to Williston's Wald's 
Pollock on Contracts, pp. 46, 47. In the case of Mississippi, etc., 
S. S. Co. V. Swift, 86 Me. 218, 29 Atl. 1063, 41 Am. St. Rep. 545, 
Judge Emery surveys the authorities, and thus concludes : 

"From tbese exi)ressions of courts and jurists it is quite clear, after ail, 
the quesliou is inainly one of intention, if the party sougbt to be cbarged 
intended to close a contract prior to tlie formai signing of a written draft. 
or if lie signified sucli an intention to tlie otber party, be will be bouud by 
tbe contract actually made, though tbe signing of the written draft be 
oinitted. If, on tlie other band, sueli party neither had nor signifiod such 
an intention to close tlie contract until it was fully expressed in a written in- 
strument and attested by signature, then he will not be bound until tJie 
signatures are afiixcd. The expression of the idea may be attempted in 
other words. If the written draft is viewed by the parties nierely as a 
convenient mémorial or record of their previous contract, its absence does 
uot affect tlie binding force of the contract. If, however, it is viewed as tbe 
consummation of tbe negotiation, tliere is no contract until tbe written 
draft is finally sigued." 

As to what circumstances will help in determining how the matter 
was viewed in any particular case, he said : 

"In determining wbicb view is entertainod in any particular case, several 
circumstances may be belpful, as wlietber the contract is of tliat class wbicli 
are usually found to be in writing; wlietlier it is of such nature as to need 
a formai writing for its full expression; whetber it has few or luany détails; 
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'ivhether tlie aiiioiiiit iw larpie or small ; wlietlier it is a •eoinmon or uiiusunl 
contract; whetlier tlie ne.Lïotiations thcuiselvos indicate that a written draft 
is contemplated as tlie final couflusioii of the nef^tiations. If a written 
(Iraft is proposée!, su.irgcsted. <ir referred to diiriii}; tlie iies^otiatious. it is 
soiiio évidence tliat tlie parties iutonded it to be tlie final closiug of the 
contract." 

And as to whether it is a matter always of easy solution hc said: 

"Still, witli tlie aid oi" ail rules and siT.rtrestions, the solution of tlie ques- 
tion is often ditiicult. doubtful, aiul sonietiines unsatisfnctory. An illustra- 
tion of this is in the case of Rossiter v. Miller, abovo quoted froui. In that 
case Lord Chief .Tustice Coleridse and Lord Justices James and Bajçsiillay. 
three of Ensland's niost distiiiguisjied .iiidsçes, were clear that tliere 'ivas 
no contract for want of formai draft. Ijord Chancelier Cairns and Lords 
HathorlGj-, Blackburn. and Gordon, cqually able and eminent jurists, %Yere 
confident in the contrary opinion." 

Pollock on Contracts (Williston's Wald's Ed.) p. 48, puts the mat- 
ter this way: 

"The tendency of récent authorities is to discournse ail attenipts to lay 
down any flxed rule or canon as govorniiiir tliese cases. The question luay, 
however, be mado clearer by putting it in this way — whetlier tliere is in tiie 
particular case a final consent of the jiarties. such that no now terms or 
variations can be introduced in the formai document to be prciiared." 

Hère, according to Gray's testimony, every possible détail of the 
contract was agreed tipon. Nothing was left open to be thereafter 
determined, and a mémorandum was madc by him, and inspected and 
accepted as correct by Monaghan, if not of the terms of the agree- 
ment, of the defendant's proposition upon which the agreement was 
based. The évidence tends to show that the réduction of the agree- 
ment to writing was contemplated as a mémorial thereof, and not as 
the conclusion of a contract. Point is made of the fact that in the 
letter of April 34th référence is made to the nonreceipt of a letter from 
Monaghan confirming the verbal agreement, and anxiety is expressed 
to bave matters settled. so that it might know what tô expect in the 
way of shipments. This is not inconsistent with the understanding 
having been that the réduction of the agreement to writing was for 
the purpose of having a mémorial thereof. If such was the case, 
until it was reduced to writing matters would be ttnsettled, and cause 
for anxiety would exist. At any rate, it ccrtainly cannot be said that 
ail reasonable men would conclude that the meaning of the parties 
was that the agreement was not binding in law until it was put into 
writing. Just what the meaning and intention of the parties in re- 
gard to the agreement being put into writing was, was a question 
for the jury under proper instructions. The case of Ambler v. Whip- 
ple, 20 Wall. 546, 32 T. Ed. 403, has been relied on as requiring a 
contrary position. But it does not. There a contract in writing had 
been prepared and signed by Whipple and then delivcred to Ambler, 
who promised to sign it, btit did not. Mr. Justice Miller said: 

"It is very clear that both parties iiitended to bave a written instrument 
signed by each as the évidence of auy contract they might make on that 
subject, and neither considered any contract coiicluded until it was fully 
executed. T'iider thèse cireumstances. Ambler had a right to décline to 
sign the paper. and uutil he signed he was not bound by it. It was not 
147 B\-42 
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(Iravvn by him, nor at hls dictation. It was first signed by Whipple, and 
drawn up by him or in his présence, and made to suit bis purposes. It Is 
idle to say tbat becanse Ambler tooli a copy of it from Martin to examine 
he beeame a party to it, though he never signed it." 

In view of the foregoing considérations, we feel constrained to 
hold that there was substantial évidence favoring plaintifï's position 
that on the occasion in question a contract was concluded between 
plaintiff and défendant, assuming Monaghan to hâve had authority to 
make it on the latter's behaif. In reaching this conclusion, we hâve 
left to one side matters appearing in the évidence which are relied 
on by défendant as opposing or conflicting with this substantial évi- 
dence. They are such matters as thèse: A letter from plaintifï to 
défendant, dated April llth, asking quotation of price on 1,000 bar- 
rels of cément delivered at Wooster, Ohio, and about 7,000 barrels de- 
livered at Connersville, Ind. This is thought to be inconsistent with 
plaintiff's having purchased 35,000 or even 25,000 barrels of cément 
on the 9th. Again, after défendant by his letter of May 5th notified 
plaintiff that it would not ship cément under its claim of a contract, 
plaintifï at various times gave orders for shipment of cément amount- 
ing in ail to 35,000 barrels. Those orders were dated, respectively, 
May lOth, July 8th, July 23d, August 14th, September 23d, and Oc- 
tober 23d. And on December 31st plaintifï rendered a statement to 
défendant of the amount of its account for damages for breach of 
contract. In each of thèse orders it is stated that it is to apply "on 
our contract with you of April 15th." And in the letter accompany- 
ing the statement the contract is referred to as "dated April 15, 1902." 
On cross-examination the witness Gray attempted a.n explanation of 
how in thèse orders and in this letter the contract was stated to hâve 
been made on April 15th, when according to his testimony it was 
really made on the 9th. In addition to thèse matters, there was a 
letter from Monaghan to défendant, written from Chicago on April 
9th, in which no allusion is made to a contract with plaintiff, and 
testimony of various dealings of Monaghan in Chicago at this time 
in regard to cément, which are thought to be inconsistent with the 
view that a contract had been concluded with plaintiff on the occasion 
referred to. Possibly there are other matters which are also relied 
on by défendant ; but ail thèse matters, so far as admissible in évi- 
dence, were for the jury in determining whether in fact any contract 
was then concluded. 

Then, as to whether Monaghan had authority to make a contract 
ivith plaintiff. His position with défendant was that of chief sales- 
man. In February and March, before the contract is claimed to hâve 
been made, on différent occasions plaintiff wrote to défendant for 
priées upon 5,000 to 10,000 barrels of cernent delivered at Chicago, 
1,500 to 2,000 barrels at Milwaukee, 1,000 barrels at Grand Rapids, 
and 2.500 barrels at Battle Creek, and in each instance défendant an- 
swered through Monaghan, offering to sell the quantity of cernent 
wanted at certain prices. Evidence was introduced of Monaghan's 
making divers sales of cément on defendant's behaif in the years 
1901, 1902, and 1903, ranging from 2,000 to 7,500 barrels. There can 
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be no question that he had authority to sell cernent for défendant, and 
to enter into contract with référence thereto. That was what he was 
employed to do. It does not seem to be contended that he did not 
hâve such authority. Point is made solely of the fact that in this 
instance he is claimed to hâve sold a very large quantity of cernent. 
But there was no évidence tiiat there was any Hmitation upon his 
authority to sell as to the amount sold, much less that plaintifï was 
aware of any such limitation. It must be held that, in the absence 
of such limitation and of plaintiff's being chargeable with notice there- 
of, that Monaghan did hâve authority to make the contract. 

'It is to be noted that no question is made with référence to the 
statute of frauds. The alleged contract was made in Illinois, and is 
governed by the law of that state. An oral contract of the character 
claimed herein is not in violation of the statute of frauds thereof. 

The judgment of the lower court is reversed, and the cause is re- 
manded to the lower court for proceedings consistent herewith. 



RICHARDSON v. SHAW et al. 

(Circuit Court of Appeals, Second Circuit. June 20, lOOG.) 

No. 205. 

Bankrxjptcy— Pkefekexces — Stock Broker and Customer. 

Where a broker lmy.s stoclî for a customer on a mnrgin, tlie title to 
such stoclc is in the customer, and not in the broker, wlio holds the same 
merely as pledgee to secure the advances juade by liim in the purehase. 
Hence the customer is not a créditer of the broker with respect to the 
transaction within the meaniug of Baukr. Act July 1, 1808. c. 541, § 1, subd. 
9, 30 Stat. 544 [U. S. Comp. St. 1901, p. 34191, and the transfer of tlie stock 
to the cu.stomer on settlement of his account cannot be considered tlie giv- 
ing of a préférence by the broker on his banliruptcy with four months 
thereafter. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

On writ of error to the Circuit Court for the Southern District of New York 
to review a judgment entercd upon a verdict directed in favor of the défend- 
ants. 

The action was brought by Henry Arnold Richardson, as trustée in bank- 
ruptcy of .T. Francis Bi'own, to recover ])references received hy the défendants 
in alleged violation of the provisions of the Bankruptcy Act. 

Brown, the bankrupt, was a stock broker engaged in doing business at Bos- 
ton, Mass. 

In February, 1903, the défendants, \'i-ho were eopartners doing business as 
banlcers and brokers in the city of New York. op?ned a spéculative a(x-ount 
with Brown for the purehase and sale of stocks on margin and deposited with 
him $,500 for that purpose. The account was closed June 2(J, 1903, and during 
the five months of its continuance tlie défendants, from time to time, paid 
other moneys and transferred varions securities, in lieu of money, as inargins. 
The business was eouducted in the usual manner. the brolver buying and sell- 
ing varions stocks for liis custoniers, charging them witli tlie cost and eredit- 
iug them witli the proceeds of sales, tlie customers maintainiug a margin of 
teii per cent, or more. 

Upon the accounts rendered by Brown to the défendants was the following : 

"It is understood and agreed that ail securities carried in this account or 
deixisited to secure the same may be carried in our gênerai loans aud may be 
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sold or bonght at publie or private snle, without notice, when such sale or 
purebjise is deemed iiecespavy by us for our protection." 

In pursuance of tljis agi'eemeiit Brown pledged on his gênerai loans ail tha 
securities deposited with him on the défendants' aecount and they, throngli 
thelr a,,eent, were Informed of the fact. When the account was closed, ou Juuo 
25th, ail of tliese securities had been pledged by Brown who for two monthsi 
prior thereto had been insolvent. 

ïhe défendants' Boston agent, who had obtained knowledge of Brown'a 
precarious tinuncial condition, denianded and received paynient of $5,000 ou 
the 24th of .lune. On the followiug day he insisted on a final settlement and 
an account was mnde up showlng the ainount of securities to the crédit of 
the défendants to be $45,,583.75, charges to the crédit of Brown to be $34,919.02. 
The balance was $10.004.13. 

ïhis transaction is described in the complaint as follows: 

"That on or about the 20th day of .Tune, 1003. there was an accounting be- 
tween the said défendants and said Brown of varions dealings bctween them 
in which It was found that said défendants owed the said Brown the sum of 
thirty-fo\ir thousand nine bundred and nineteen dollars and sixty-two cents 
($34.919.02) upon the payment of whIch said Brown was obligated to deliver 
to tbeiu certain securities or in default thereof to pay to them the aiuount 
of tlu'ir then niarket value, to wit, the sum as they ascertained upon said 
accounting of torty-five thousand tive hundred and eighty-three dollars and 
seventy (ive cents ($45..jS3.T5), and thereupon said défendants paid to said 
Brown said sum of thirty-four thousand nine hundred and nineteen dollars 
and sixty-two cents ($34,919.62), and said Brown then delivered to said de- 
fendants said securities, and the effect of such transfer will be to enai)le the 
said défendants as such croditors to obtain a greater percentage of their debt 
than any otlier creditors of said Brown of the sarae class." 

The trial court decidod that the défendants were not creditors and were 
entitled to their securities on paying the amount loaned thereon. The cor.rt 
held that the fundanieutal feature of the relation between the parties was 
that Brown, the broker, had advanced or loaned money or crédit and thcre- 
fore wa.s a creditor of the défendants, holding security for the amount which 
they owed him and that on paying this amount the défendants were entitled 
to the security or their equity thereiu. 

John Brooks Leavîtt, for plaintiff in error. 

Abraham Benedict (]\îaiirice Unteimyer and Arthur B. La Far, on 
tlie brief), for défendants in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges 

COXE, Circuit Judge. (after stating the facts). The bankruptcy 
law provides that the word " 'créditer' shull inckide any one who owns a 
demand or daim provable in bankruptcy." Act Julv 1, 1898, c. 541, § 1, 
subd. 9, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419]. If, then, 'the 
défendants did not own such a claim it is manifest that they were not 
creditors preferred by the transactions of June 24th and 2()th. In 
other words, the controversy turns upon the question whether or not 
the défendants were creditors of the baii-.rupt. 

In l.S()9 the Court of Appcals of New York decided the case of 
Markham v. Jaudon, 41 N. Y. 235. 

Cliief Judge Hunt, who wrote the prevailing opinion, states the 
agreement between the broker and his customer, their relations and 
mutual obh'gations, to be as follows : 

"The broker undertakes and agrées — 

"1. At once to buy for the customer the stocks Indicated. 
"2, To advance ail t?ie nioiu\v required for the purchase, beyond tlie ten 
per cent, furuished by the customer. 
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"3. To carry or liold siTCh stocks for tlie benefit of tlie customor so Ir/ns as 
the margin of ten per cent, is kept good, or until notice is given by eitlicr parly 
tliat tlie transaction must be clused. An appréciation in tlie valu(i of tix' stocks 
is tlie gràn of tlie customer, and not of the broker. 

"4. At ail tini(-s to iiave in liis naine or niider liis control, ready for dclivcry. 
the sbares purcliased. or an eiinal aiiiouut of otlier siiares of tlic s;iiiie .stock. 

"."). ïo deliver sucli sbares to tlie customer wiieii reciuircd by liiiii, niiou 
the receipt of tlie advances and coiiunissioiis accruiiig to tlie lirolcer ; or 

"(î. To sell such sliares upoii tli<^ order of the customer. upon payiiu'iit of 
the like suius to hiiii. and accmnit to tlie customer for the proceeds of sucli sale. 

"Under this coiitract, tlie customer uudertakes — 

"1. To pay a margin of ten per cent, ou the current market value of tho 
shares. 

"2. To keep good such margin according to the fluctuati<ms of the market. 

"3. To take tlie shares so purchased on bis order, whenever re(iuired by the 
broker, and to pay the différence betweeu the percentage advanced by him and 
the amouiit paid therefor by the broker." 

He then reaches the conclusion that the contract is one of pledge 
and répudiâtes the theory that the transaction créâtes an executory 
contract of sale. The customer purchased no stock of'the broker; 
the broker sold nothing to the customer who acquired title to the stock 
and remained the gênerai owner, entitled to redeem or to hâve the 
shares or their value delivered to him on paying the amount advanced 
by the broker with interest and commissions. 

The customer could not be divested of his title to the stock except 
by sale upon reasonable notice or by judicial proceedings. 

Two of the judges, Grover and Woodruff, dissented and presented 
the view for which the plaintifif hère contends with the well knovvn 
ability which distinguish the judgments of those eminent jurists. In 
their opinion such a transaction as is hère shown was simply an ex- 
ecutory agreement for spéculation in the rise and fal! of stocks which 
the broker, on condition of perfect indemnity against loss, agrées to 
carry through in his name, accounting to the customer for the profits 
and holding him responsible for the loss. The customer had no title 
to the stock, the contract contemplating that the stock should at ail 
times remain in the broker. The customer's only remedy was an 
action for damages for breach of the contract ; he had no action for 
conversion for the reason that he never had title to the stock. The 
eminence of the counsel who argued at the bar, the thorough discus- 
sion, which must hâve taken place in the consultation room, as evi- 
denced by the three opinions delivered, and the fact that the principal 
question was for the first time presented to the court, make it ap- 
parent that the case was decidecl with mature délibération and after 
every possible aspect of the controversy had been brought to the at- 
tention of the court. 

From time to time persistent efforts havc been made to induce the 
court to recède from or modify the doctrine of Markham v. Jaudon, 
but without avail. In its essential features it is the law to-dav not 
only of New York but of a large number of other states. Massa- 
chusetts alone has consistently rejected or, rather, has failed to give 
the doctrine full accord. 

As late as 1903, in the case of Chase v. City of Boston, 180 Mass. 
458, 63 N. E. 1059, Chief Justice Holmes, now Mr. Justice Holmes, 
said: 
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"The petitJoners coiitend tliat the necfissary conclusion from the statement 
is that they beld the stock as pledgees, the purchnsers being the owners and 
pledfïors, arid, if tliis coiu-hision is not shnply a iiiatter of construction, that 
we oiight fo adoiit tlie widely )irev!iilinK opinion that tliat is the relation of 
the parties in ordinary pureliases ui)on margin, eoiitrary to tlie view of the 
Alassachnsetts cai-cs. Wood y. Ilayes, 15 Grav (Jlass.l 'A7~i: Covell v. Ixind, 
^Hr, Mass. 41, 4{) Am. Kep. 44(!. See Weston 'v. Jordan, lOS Jlass. 401, 404, 
47 N. E. 133. 

"We see no sufticient rcnson for de])ai'tiug from what haw heen nnderstood 
to lie the law of Jlassaclmsetts ever since the finie of Cliief Justice Khaw. 
No doiibt, whiclicver vicv be taken. there will he anomalies, and no donltt 
it is jiossible to read into either a siifficieuf nmnber of iniplied miderstaudings 
to malîe it consistent with itself. * * * 'l'^e Knglish doctrine seenis to be 
the same as tliat of tliis eonnnonwealth, so that we are not left quite alone 
in a désert of logic. Beutiuck v. London Joint Stock Hauk (1893) 2 Ch. 120, 
140, 141." 

Hère, then, are the two antagonistic views ; the one holding' that 
where a broker btiys stock on a margin the title is in the customer for 
whom he buys ; the other that it is in the broker. 

Theoretically there is much to be said in favor of both contentions, 
but we see no vaHd reason to reject the New York doctrine, which 
has now become well-nigh universal in this country, for the other. 

We are inclined to think that the logic of the situation is with the 
prevaiHng doctrine. The title to stock purchased by a broker is not 
suspended between earth and sky; it must be somewhere. In pur- 
chasing the stock the broker acts as the agent of the customer, and, 
if the transaction ended at this stage, there can be little doubt that the 
title would be in the customer; it is his, just as any other personal prop- 
erty is his which he buys and pays for. 

Does not the actual transaction of buying on a margin recognize 
the ownership of the customer? Does he lose title to the stock be- 
catise it remains with the broker as security for his advances? Is it 
not the customer's property that is so held and would the situation, 
in légal efïect, be dilïerent if the customer took up the stock and 
substituted stock or bonds actually owned by him ? 

As was said by the court in the Massachusetts Case, supra : 

"Purchases on margin certainly retain some of the charactcristics of ordinary 
single piirchases by an agent, ont of which they grew. The broker buys and 
is ex])ected to bnv stock from tliird persons to the amount of the order. 
Rothschild V. Brookman. 5 Bh'gh (N. S.) IG.-), 2 Dow & Clark. 188: Taussig 
V. Ilart. 58 N. Y. 425. He charges his customer a commission. Ile crédits 
him with dividends and charges him with assessments on stock. Ilowever the 
transaction is closed, the profit or loss is the customer's." 

Ail this is inconsistent with the theory of ownership in the broker. 

The New York cases are not absolutely controlling upon this court, 
but even if we had more doubt regarding it we should still deem it 
our duty to adhère to a rule which has been in force for nearly 40 
years and which is understood and constantly recognized as a guide 
in the management of immense ftnancial transactions. The situation 
is one where stability, uniformity and certainty are of suprême im- 
portance and the court should be absolutely sure of its position be- 
fore vexing the financial center of the country with so serions a con- 
flict of authority upon a question of commercial law. 
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We think, therefore, that the trial court was right in holding that 
the défendants vvere not creditors but debtors and when they paid 
what they owed they redeemed their stocks pledged with Brown. 

Of course a différent situation would hâve existed if Brown had 
disposed of the stock and had refused for that reason to deliver it on 
the défendants' demand. 

It may be tliat siich a refusai and subséquent acceptance by the de- 
fendants of other stock purchased by Brown, after his insolvency was 
known to them, would bring the case within the doctrine of Weston v. 
Jordan, ]G8 Mass. 101, 47 N. E. 133. 

The trial judge carefully considered this authority and, we think, 
properly distinguished it from the case at bar. 

The payment of the $"),000 was not preferential and we deem it uu- 
necessary to add anything to what was said Ijy the trial judge on tliat 
subject. 

The judgment is affirmed with costs. 

NOTE. — Tho foUowinjr is tlic opinion of Ilolt, District .ludgo. on rtirpotlng a 
Terdlct for défendant: 

HOLT, District .Judge. Tlic micstion licrc, I tliiuk, is wliotlier Sliaw & Co. 
were creditors. If a jicrson wlio is insolvciit jinrls with nioncy to a person wlio 
Is not a oreditor, tliat doos not con.stitute a iircfeî-eucc. It may be sonietbiiig 
else, but it is not a jircfcvence uidess ho pays inoney to a crwlitor. There hâve 
Tjeen différent views as to tbe nature of tlio relation l>et\veen a eustoiuer and 
a broker. I think that the différent théories that havo heen suggested are ail 
somewhat misleading. Some courts sa.v the relations are those of principal and 
agent ; others, pledgor and pledgee ; others, that it is au cxwutory coutraet, 
and that the broker is a rendor and the custonier a vendee. There i.s considér- 
able analogj' in the case of a customcr and broker to ail thèse ca.s<>s, but it is 
not a simple case of pledge or aireiir-y on sale, and to hold that it is is an in- 
stance of the confusion wliicli arises from such analogies. It is like the dis- 
■cussion that arose -wlien the question canio up aliotU the liability of telegraph 
eompanies for sending messages. Some ingénions court asscrted that they 
were conuuon carriers, and then there was great discussion whether tlie.y were 
■or were not. Tlieir duties and their obligations were something like those of 
■common carriers. Imt the comparison led to confusion. 

Now, the question bore is : What is the actnal relation l)etwcon the custom- 
«r and brokerV It seems to me that the fundanieiUal fact is that the broker 
advances the moiiey, or the crédit, with which to l>ny the stock. Of course, a 
mau could go and bu.v stock for cash as a man siicculates in land or any pro))- 
■ert.^', butby rea.son of the facts that thèse large stock excbange.s are established, 
that seciu'ities are dealt in so largely. and that tiic sale of tlicin eau be made 
so quickly, it is cuinjiai'atively siifc for the lirolier to bu.y stock or sell stock for 
the cnstomer on a margin, so called : that is, on security nuicli l(\ss tlian the 
value of the property. So that arrangement is niade, and a small margin is 
put tip ; but the essential point is that the broker rais(;s for the cusUnner tbe 
means of buying tlu? stocks, and under the arrangement lie taKcs the stocl^s and 
holds tliem a.s security for tlu; monpy which lie advances, and bas the right to 
pledge them as security for borrowing the nioney. Xow, altbough inhei'cnt in 
that arrangement are the features to some extent of pledge and agency, the 
fundainental feature and relation is, I think, that the broker bas advanced or 
loaned nioncy or crédit, and therefore is a créditer of his customer and liolds 
the security for it and bas the right to jiledge the se(airity. 

New, originally, of course, as early as the 41st Xew York, it was held in 
Markliam v. Jatidon, 41 X. Y. 235, that a broker wlio jiartod with the security 
was guilty of conversion. He was i\ simple pledgee and could not part with tb(> 
security. Tbe f'ourt of .Vppeals had to modify that iiretty soon, and later they 
had to* admit that the broker had a right to pledge the securities, and it is 
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established now by (lie later cases in New York, as in Massachusetts, tliat the 
broker is bouud to liave witliin bis reacb and be able to iirodviee similar stocks 
ou oall, but be is not obli^ed to koep' the same stock at ail. The resuit is. as 
stated by Jutl,t;e l'utuam in the caj^e referred to yesterday of In re Swift in T 
Ain. Bankr. Itep. 374, 112 Fed. 315, HO C. 0. A. 2(54: "Tbere was nuicli dis- 
cussion beforo me wli(>tlier or not ibis rule is peculiar to Massacbuselts. but 
it is so only in namc, and not in substance. The courts in New York use 
soniewhat qualificd lauf^uage to describe the relation, but the substantial con- 
ditions are the same thei-e'as in Massachusetts." 

1 think that is obviousl.y so. The tundamental relation is tbat tho broker is 
a creditor holding securit,y, and the custonier is not a creditor until after he 
lias tendered the aiuount due to the broker and demanded bis securities. Whcn 
he lias doue tliat, tlien he becoines a creditor if the broker does not give up tlie 
securities. That is wliat took place in this Wheatland Case (Westou v. .Jor- 
dan). In that case Wheatland had parted with the stoclî, a deniand bad Ih'Pu 
made upon him for it, and he had faîled to meot it, and thorefore wheu later, 
for some reason or other, he went ont into the street and bought that kind of 
stock with bis money, and the customer who took the stocks knew that he bad 
bought them, that they were not the stocks that he had purchased, but that 
he had gone out and taken bis property and bought thèse stocks, the court 
held that that transaction amounted to a préférence. I thhik that would be 
the case hère, if Brown had parted with the securities, had adinitted it, and ro- 
fused to return them when deniand was flrst made, and then on the (<ve of 
bankruptcy had gone and taken cash and bousht thèse stocks and turnod tl'.ein 
over. If that had occurred, a différent case would be preseuted. As it wiis, 
Shaw & Co. never made any previous deinaud for their stocks, and wb-cn tlio 
demand was made it was acceded to. Mr. Fletchor did not hâve them rigbt in 
bis pocket, of course. That would not be the case in any broker's ofiice. If 
you go to your broker, teiider the amouiit due, and ask for the stocks, and ho 
says, "I will get them for you in tho oflices wliore tliey are pledged," and lie 
goes ahd does it the next day, that, in my opinion, is siibstantially aeceding to 
the demand. You could not hold a party for conversion or liable in a suit 
because he did not give them to you at that minute. That is what toolv ]ilace 
in this case, and I do not see therefore th.at Shaw & Co. ever occupied the posi- 
tion of creditors in the true sensé. Tliey were debtors, and, until they had paid 
the amounts wliich were due to tho brokers, they continued to be debtors, and 
that is what is held in thèse Massachusetts cases. Judge Lowell says in tliis 
very opinion: "It would seem tli.-it the customer could not at once maintain 
an action for that violation without a proper demand.'* And in this case of 
Wheatland : "After Wheatland had parted with the coiitrol of the shares, and 
after rejieated demand for them by .Tordan and refusais by Wheatland to de- 
liver them, .lordan had a valid ground of action against Wheatland." .Tudge 
Lowell, in commcnthig on that case, says: "I niust take thèse words to imply 
that iinder a Massachusetts contract no right of action accrues to the customer 
until after demand." Judge Putnam says the same tliing iu the same case on 
appeal. As he puts it: "A banker does not ordinarily bave on hand suffl- 
cient funds to ineet the checks of ail his depositors. If the,y should ail draw 
sinniltaneously. A like rule applies to stock brokers. In oiie case, as well 
as in the other, so long as either remains solvent. he is presumed to be able 
to meet his contracts. and no action can be maintained against a banker b.y 
a depositor without first drawing a clieck or making some other demand. Nor 
in the case of à stock broker unless demand is inadiî for the stock." 

Therefore, leaving out of View tliis .f.'i.OOO item, it does not seem to me that 
there was anything in this case on the settleinent botween the parties, except 
that the customer tendered the aiiiount which lie owed to the broker aud de- 
manded his securities, and the transfer of the securities was nothing but the 
delivery of collatéral. The estato received ail that was due to it, ail that it 
had any property in, namely, the aniount that was due from the customer to 
the broker. 

Now, with respect to this payment of five thousand dollars, Mr. Leavitt hns 
argued ver.y iugeniousl.y that Sliiiw & Co. had mnde moiie.v in their siiecula- 
tioiis and were entitled to it and were not obliged to Iveep it there as margin: 
but the truth Is, in my opinion, it was uot paid as a debt. There was no debt 
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existiug at tliat time. The debt was from the customfir to the broker, and it 
was a case simply where a ci'(>ditor lias such large collatéral, or securities so 
much in excess ol: the debt, that lie was willing to increase the debt. It was 
an advance, in my opinion, from the broker to tbe customer to bo ultiinately 
settlcd wbeii the account was olosed with the cnstoiuer. If lie liad not ad- 
vanced the if-ï.OOO. Ue could bave got tlse securities by pnyiiis S2(>,(]0(), aiul it 
may be call<;rt a partial Kettlenient, or, more properly, an advimce ou tbe geii- 
ei'al accouuV. 

I think that in this <'ase the plaintiff nuikes ont no cuse o£ a profereuce, and 
I shall direct a verdict for tlie défendant. 



TINCHER V. ARXOLD et al. 

(Circuit Court of Appeals, Seventh Circuit. August 11, 190C.) 

No. 1,210. 

WiLLS— AcxrioNS TO CoNSTRrE— Lâches. 

Jlere delay will not dt^bar an beir from maintaining a suit to détermine 
the validitj' of a legacy where such Icgacy bas remained in the hands of 
trustées in aceordance witli the ternis of the will. 

[Ed. Note. — For cases in point, see vol. 49, Cent. Dig. Wills, § 1(!7T.] 
Perpetuities— GiFT TO Charitable T^se— RE.\toTE>-Ess. 

A btHpiest of ail the testator's residuary estate to trustées to accumu- 
late until it reacbes a certain amoiint. a iiart of tbe princi])al and the 
future incomo froni the reiiiaiiider to be thon devoted to a certain cbarit.y, 
vests for the use of the charity at once, and is not void, as in violation 
of the rule against perpetuities, nor for remoteuess. 

[Ed. Note. — For cases in point, see vol. ."5, Cent. Dig. Rorpotuitios, §§ 
57-07.] 

CiiARiTiES— Vaeidity OF Emx'ATioxArj Becjuest— Cebtai^"ty as to Bejte- 

FICIARIES. 

A becinest in trust to croate a fuiul to be used to establish and maintain 
a school "for tbe purpose of educ;itiii,g boys who réside iu the state of 
Illinois between the âges ot" 12 and 3S years, aiid who are luiable to 
educate theniselves," is not void for want of a <'lass of boys to wbich the 
charity may ajiply. because of tlie existence in the state of a system of 
public free schools ojien to ail boys of such âge witbout charge, nor be- 
cause of uucertainty as tO; the individual beneflciaries; such uncertainty 
being in fact an essential élément of a valid charity. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Cbarities, §§ 30, 48.1 
Same— Administration— Selecttox of Bexeficiaries. 

Where a will appoiuted trustées to manage tbe estate, and "for the 
purpose of carrying ont the fiill ternis'' of the will, and contained a 
bequest to tbem in trust to found and maiislnin a school for tbe éduca- 
tion of boys "who réside in the state of Illinois between tlie âges of 12 
and 18 years, and who are unable to educate theinselv{'s," the trustées 
hâve power to sélect the individual beiieficiaries. and, in any eveut, if 
neeessary, a court of chancery of tbe state may ajipoint a trustée for that 
purpose. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Cbarities, §§ 42, 7-">, 
70.] 

SAME— CONSTRrCTION AND EiXECUTION OF TRUST— -DOCTRINE OF Gy RrES. 

A testator devised and bequeathed his residuary estate in trust, direct- 
Ing tbe trustées to nianage tbe jiroperty, and wben a fuud of a statod 
amount had been accumulated to cause a building to be orected, to cost 
not exceeding a certain sum "for the purpose of edueating Ixiys who ré- 
side in tbe state of Illinois, between the âges of 12 and 18 j cars, and wbu 
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are unable to educate theniselves," and directing tliat tLe remainder of 
tlie fund shoiild be kept at interest, and the net income used "for the 
purpose of paying teaehers employed in said school." Held, tlaat éduca- 
tion was the dominant juirpose of tlie charity, as disclosed by tlie will, 
and tliat tlio courts sliould not defeat it by a litera) construction whicls 
wouid restrict (lie )isc of tlie income to the paynient of leaclicrs, and pre- 
vent the use of any part of it to equip and mnintain tlie buildinçc and to 
pay otjier neccssary expciises of couducting the school. but should con- 
strue the will and carry ont the testator's gênera) purpusc in accordance 
witb the équitable doctrine of cy près. 

6. Wii.LS— Suit to Dktbrmink Valioity of Bequest— Feks and Costs. 

The sole heir at la\^' of a testator, wîio brings an unsuccessfu! suit to 
bave a beqnest in trust for a cliaritable purpose declared void, solely in 
lus own interest, is not entitled to hâve bis costs and attorney's feas 
charged against tlie trust estate. 

|Ed. Xote. — For cases in point, see vol. 49, Cent. Dig. Wills, g§ 1084- 
1G80.] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

E. A. Otis and J. Warren Pease, for appellant. 
Edwin Burritt Smith and McCfellan Kay, for appellees. 

Before GROSSCUP and BAKER, Circuit Judges, and SANBORN, 
District Judge. 

SANBORN, District Judge. Action to construe a will, to détermine 
the validity of a trust clause therein, to hâve such clause held void, 
détermine that complainant as sole heir at law of the testator is entitled 
to the amount of the trust funds in the hands of the trustées, and that 
they be required to account for the same and turn theni over to com- 
plainant. The court below held that the trust was valid, as creating a 
good charitable use, and dismissed the bill for vvant of equity. Com- 
plainant also moved the court to allow her the amount paid for attor- 
ney's fées, on the ground that her solicitors had rendered valuable and 
important services to the value of $1,500, and that the terms of the will 
are ambiguous, indefinite, and uncertain, and application to the court 
was necessary to obtain a construction thereof ; that at the time of the 
filing of the bill in this cause the trustées under the will had themselves 
prepared a bill to be filed in the Circuit Court of Watseka county, 111., 
asking a construction of the will. This pétition was denied by the 
court, on the ground that complainant in this case was suing in her own 
right, and not for the benefit of the trust estate. Complainant has ap- 
pealed from the decree dismissing the bill, and from the order or de- 
cree denying her pétition for attorney's fées. 

Complainant is the daughter and sole heir at law of the testator, 
LeGrand L. Wells, deceased. On September 24, 1883, said Wells made 
his will, and by the fîfth clause thereof attempted to create a trust, as 
follows : After giving his daughter, the complainant, a life estate in 
a farm in Iroquois county, 111., remainder to the heirs of her body share 
and share alike, and a legacy of $1,000 and certain personal property, 
and fjil.OOO each to her cliildren as they should arrive at the âge of 
31 years, the will contains a residuary devise to his trustées for the 
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purpose of carrying out the full terms of the will, and then proceeds 
as follows : 

"T fnvthcr clireot that my tmstpps riuI thpir snccpssors maiinge my cstatp 
until it lias aceunnilnterl a fund of at Icast thirty liiousaiid dollars after set- 
ting asido a siifficieiit suiii to imy ail sppcific Ipsncips, dpiits Ptc, wliiPh shall 
form a fniid knov.'u as the WpUs Fuud, and sliall bp usod in tlie followins 
inannpr, to wit : If thp city of Watseka will donate a suital)le lot for sucïi 
]im'i)o#e witliin tliivty days aftpr lipitis uotified liy said trustp(>s, said trustées 
sliall cause a I^aii'.dins to lie prpctpd on said lot for tue inirpose of prtueating 
iioys wbo residp in tlip ftate of Illinois bet\v(>pn tlie agps of 12 and 38 years, 
and who are nnable to educate thenisplves, wliieli sbail cost not exceedius flve 
tbousand dollars, aud tb.e balance of my estate in tlie hands of niy said trustées 
after tbe iiaynient for said building, sîiall be kept at interest and the net in- 
comc, except teu dollars per year set apart for the purpose of keeplng my 
faniily burial lot in repairs, shall be used for the purijose of paying teacbers 
employed in said scliool. >.nd I furtber direct my said trustées tliat in 
case the city of Watseka refuses or negleets for tbirty days after being notifled 
by tbe trustées that they are ready to carry out this provision in said Will 
as to said school, then tbey shall pay the whole sum set apart for this pur- 
pose over to the finance cominlttee or the trustées of Onarga Seminary, lo- 
cated at Onarga, Illinois, the net income of wbicli slmll be used to carry ou 
said Seminary and sball be known as the Wells Fund." 

The spécifie leg^acies were paid by his executors, but the estate has 
never been settled in the county court of Iroquois county, nor the ex- 
ecutors discharged. The executors and trustées continued to manage 
and invest the residuary estate until about the year 18!)0, when the 
trust fund amounted to $30,000. Soon after a lot of land in Watseka 
was conveyed by the owners tliereof to the trustées as a site for the 
érection of the school building pursuant to the terms of the will, but 
there was no donation of the lot by the city which it is alleged in the 
bill did not hâve any power or atithority to purchase the lot or make 
any donation thereof. The will was admitted to probate May 7, 1884. 
The original bill was filed May 14, 1903, and the amended bill July 21, 
1903. 

The bill further set up that about the year 1898 the trustées erected 
on the lot so conveyed to them a building to be occupied as a school for 
the purpose of educating boys of the class mentioned in the fifth clause 
of the will, expending therein $.5,000, and although the building vi'as so 
erected and completed in 1898 no steps had been taken by the city, or 
any one, to put in opération a school for the purpose mentioned ; that 
before any school can be put in opération in the building it is absolutely 
necessary and indispensable to furnish the necessary fixtures, furniture, 
apparatus, libraries, fuel and janitor's services; that the school build- 
ing must be properly cared for and suitable persons employed and paid 
to keep the iDuilding, fixtures and appurtenances in reasonable condi- 
tion and repair ; that the building should be insured, and the taxes and 
assessments thereon paid, ail of which would require the annual ex- 
penditure of a large sum of money over and above the salary of teachers 
employed therein, and that the city has no power or authority to dis- 
charge or perform thèse indispensable duties for the opération of a 
school of the character mentioned, and the trustées are absolutely with- 
out power to pay thèse expenses ; with the resuit that no one is au- 
thorized or able to give the building any care or attention whatever, 
and that it has reinained vacant and unoccupied ever since its construc- 
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tion. Its Windows and doors hâve been boarded up and the same is be- 
coming in a ruinons condition from lack of care and attention, no ar- 
rangements having been made or contemplated by any of the défend- 
ants, or otherwisc, to maintain any school or carry into practical exécu- 
tion the provisions of the will; that the net income of tlie trust will 
not exceed $1,000 to $1,250 a year, and that sum is wholly insufficient 
and inadéquate to pay the salaries of teacliers in said scliool even if 
the other expenses mentioned were otherwise provided for, and the 
carrying on of such a school will require annually the expenditure of 
many times the amount of such net income ; that pursuant to the man- 
date of the Constitution of Illinois there was at the time of the death of 
the testator a complète System of free public schools in force in Illinois, 
whereby ail boys of the âges mentioned in the will could and can be edu- 
cated without charge, and there are no boys in Illinois who are unable 
to educate themselves, and no class of persons to which the fifth clause 
of the will applies. The city has no power to levy any tax to support or 
maintain such a school, and the trust provision of the will is uncertain, 
illégal, indefinite and incapable of being carried into exécution. 

It is further alleged in the bill that the défendant Grand Prairie 
Seminary (successor to Onarga Seminary), is a school conducted for 
profit, is not a charity under the laws of Illinois, and the trust provi- 
sion of the will is voici as against said Grand Prairie Seminary, if other- 
wise valid, because it créâtes a perpetuity ; and that it is impossible to 
ascertain and détermine what school or seminary should receive the 
benefit of the trust in case no site for the érection of the building had 
been supplied by the city of Watseka. 

It is further averred that the Grand Prairie Seminary, claiming to be 
the school referred to in the will, filed a bill in the circuit court of 
Iroquois county, claiming the legacy in its own behalf, and that neither 
the complainant nor the city of Watseka was a party to that bill or con- 
cluded by the same in any way. That suit proceeded to final hearing 
and décision in the Suprême Court of Illinois, wherein it was finally 
determined that Grand Prairie Seminary was not entitled to said fund. 
A final decree was made in that suit in the circuit court, June 30, 189G, 
declaring the trust illégal and void, and a final décision sustaining the 
trust was made by the Suprême Court of Illinois on February 14, 1898. 
171 111. 44-1, 49 N. E. 516. Grand Prairie Seminary answered the bill 
in this case. The trustées, the city of Watseka and the Attorney Gen- 
eral demurred to the bill for want of equity, and also on the ground of 
gross lâches and estoppel by élection. The court sustained the demur- 
rers, and entered a decree dismissing the original and amended bills 
for want of equity, reserving the question of costs on the pending mo- 
tion. An order or decree was afterwards entered, denying the motion, 
and appeals taken from both decrees. 

As tending to explain the delay in filing the bill, complainant stated 
in the amended bill that about a 3'ear and a half after the death of her 
father she removed to Nebraska. She was advised by the executors to 
believe that several years would elapse before the residuary fund in 
their hands as trustées would amount to $30,000, and that there was 
no necessity for her to assert any claim thereto, because the trust es- 
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tate was required to remain in their custody. She was in limitcd cir- 
cumstances, and unable to pay the expansés of instituting the proceed- 
ings to obtain a construction of the will, and, having entire confidence 
in the integrity, honesty, and responsibility of the trustées, she was 
induced to delay proceedings. In 1895 she first ascertained that steps 
were being taken by the Grand Prairie Seminary to obtain a construc- 
tion of the will, and during the pendency of that suit, and for a long 
time thereafter, she was informed and fuUy believed that the final dé- 
cision in that case would settle and détermine the rights of ail the par- 
ties to the trust fund, and she did not learn otherwise until a short 
time before beginning this suit. She further submits that no in jury 
has resulted to any of the parties claiming the trust fund by reason of 
her omission to commence suit earlier, and that the ultimate rights of 
the parties to the trust fund remain substantially unchanged. Upon 
the argument the court disposed of the question of lâches through the 
following expression by Judge Baker, in which we ail concurred : 
The legacy is either void or valid. This is to be determined by the will. 
If valid, the delay is of no conséquence ; if void, the lâches of appellant 
could not make it valid. In no event could it become the individual 
property of the trustées. That the bequest does not ofifend against the 
rule of perpetuities, because of perpetuity in the first taker, and is not 
void for remoteness, is equally clear; and is settled by the cases of 
Crerar v. Williams, 145 111. 625, 34 N. E. 467, 21 L. R. A. 454, and 
Ingraham v. Ingraham, 169 111. 432, 48 N. E. 561, 49 N. E. 320. See, 
also, Russell v. Allen, 107 U. S. 163, 2 Sup. Ct. 327, 27 L. Ed. 397. 

The only difficult question presented is that of definiteness and 
possibility of exécution. The testator gave to his executors, to be held 
by them as trustées for the purpose of carrying out the full terms of 
the will, ail his residuary estate. They are directed to manage the 
property until it has reached at least $30,000, when it is to form a fund 
to be known as the "Wells Fund," to be used in the following manner : 
If the city of Watseka will donate a suitable lot within 30 day after 
notice by the trustées, said trustées shall cause a building to be erected 
on said lot for the purpose of educating boys who shall réside in Illi- 
nois between the âges of 12 and 18, and who are unable to educate 
themselves, to cost not exceeding $5,000 ; the balance to be kept at in- 
terest and the net income (except $10 a ycar set apart to keep the fam- 
ily burial lot in repair) shall be used for the purpose of paying teachers 
employed in the school. 

Several important questions are presented. As the Illinois public 
school System afl^ords a free éducation to boys of the âges mentioned, 
it is urged : First, that there were not, and are not now, any boys in 
Illinois unable to educate themselves ; second, if such a class is decided 
to exist, its members are said to be indefinite, and no means of sélection 
provided, the trustées not being empowered to sélect them ; and, third, 
that the will imperatively requires ail income to be used for teachers' 
wages, leaving nothing for other things absolutely essential, such as 
heating, lighting, care of the schoolhouse, repairs, taxes, and board and 
clothing of the boys. Wherefore the scheme is alleged to be indefinite, 
impracticable, illusory and void. 
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1. Is there a class of boys to which the charity may apply, notwith- 
standing the public school system ? Such System existed when the will 
was made, and when it became operative; and the testator was fully 
aware of its opération, scope, and limitations. Perceiving this he well 
understood that there are many boys who are still unable to avail them- 
selves of its great advantages ; whether by reason of indifïerence of par- 
ents, poverty, and conséquent necessity of earning their own living, or 
otherwise. It is said the class is not restricted in any way, bj^ the 
capacity, color, or condition of the benefîciaries ; but it is enough to 
say that charity delights in uncertainty. "Charity begins where cer- 
tainty in the beneficiaries ends." In fact such a certainty will avoid 
the trust. "It is the number and imcertainty of the objects, and not the 
mode of relieving theni, which is the essential élément of a charity." 
Dodge V. Williams, 46 Wis. 97, 50 N. W. 1107. Trusts for charitable 
purposes "may, and indeed must be, for the benefit of an indefînite num- 
ber of persons ; for if ail the benficiaries are personally designated, the 
trust lacks the essential élément of indefîniteness, which is one charac- 
teristic of a légal certainty." Russell v. Allen, 107 U: S. 163, 2 Sup. 
Ct. 327, 27 L. Ed. 397. The very indefiniteness complained of is the 
best means of making the charity eft'ective and bénéficiai, since those 
boys to whom the school may be of real and substantial good may be 
selected from the large class indicated. "The rule that, to raise a valid 
trust there must be sufficient words, a definite subject, and a certain 
object, has its exception in charitable uses, of which uncertainty and 
indefiniteness of object are characteristic." In re Daly's Estate, 208 Pa. 
58, 57 Atl. 180. In People v. Cogswell, 113 Cal. i39, 45 Pac. 270, 
35 E. R. A. 269, a trust was created for the érection and maintenance 
of a polytechnical collège for the purpose of giving the boys and girls 
of the State of California a practical training in the mechanical arts 
and industries, the better to fit theni to engage in the différent pursuits 
of life. It was urged that the trust was void for uncertainty in the 
récipients, the trustées not being authorized to designate what boys and 
girls, and, if ail applied, the trust would be impossible of exécution. 
It was held that, when the class has been fixed, this very vagueness and 
tmcertainty as to individuals and numbers are not only permitted, but 
are absolutely essential éléments, in the création of a valid charitable 
trust. 

But it is also objected, as ail children may obtain a free éducation in 
the public schools, there are no boys in Illinois unable to educate them- 
selves. It is well known, notwithstanding the public schools are free 
to ail, there is still a class of boys who are unable to attend them ; 
among whom are orphans, the poor who nced public assistance, and 
those obliged to labor cluring school hours. Such an objection has 
never been sustained by the courts, so far as we hâve been able to find ; 
on the contrary, similar charities hâve been sustained in a number of 
cases. A trust for the éducation of the children of the state of Ken- 
tuckv, particularlv the poor and most unintelligent, was sustained in 
Bedford v. Bedford's Adm'r (Kv.) 35 S. W. 926; Handley v. Palmer, 
103 Fed. 39, 43 C. C. A. 100. Also a trust for a home and place for 
the maintenance and éducation of poor children, in Howe v. Wilson, 
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91 Mo. 45, 3 S. W. 390, 60 Am. Rep. 22G. For the éducation of the 
poor or orphan children of a township. Mason's Ex'rs v. M. E. 
Church, 27 N. J. Eq. 47; State v. Smith, 16 Lea (Tenn.) 664. To 
establish an institution for the benefit, tuition, etc., of the youth re- 
siding from time to time in New Jersey. Stevens v. Shippen, 28 N. 
J. Eq. 487. For the support of a school for white children. Cincinnati 
V. Mecken, 6 Ohio Cir. Ct. Rep. 188. For the éducation and tuition 
of worthy indigent females. Dodge v. Williams, 46 Wis. 70, 1 N. W. 
92, 50 N. W. 1103. See, aiso, Green v. Blackwell (N. J. Ch.) 35 Atl. 
375; In re John's Will (Or.) 47 Pac. 341, 50 Pac. 226, 36 L. R. A. 242. 
In Clément v. Hyde, 50 Vt. 716, 28 Am. Rep. 522, a trust for the éd- 
ucation of "the scholars of the poor people" of a certain county was 
sustained, although the public schools were also open to them. The 
court say: 

"The public schools beiug open to the scholars of the poor ns well ai3 of 
the rich, and beiiig siipported by taxation, it is manifest that the testator did 
not intend to hâve his bount.y so applied as to relieve the taxpayers in any 
measure of the burden of the support of thèse schools. Xeither did he in- 
tend to hâve it aii])lied to ail of the children of the poor people of the county 
indiscriminately ; for he has desijniated a defiuite class of such children — the 
scholars, not necessarily those attending schools, but those cliiidren of this 
class who liave an aptitude for learning, and who could not avait themselves, 
for the want of a suitable éducation, of the powera that the Creator has be- 
stowed upon them, without extrinsic aid. If the trustée had applied the In- 
come arising from the trust fund in good faith. and in the exercise of ordinary 
discrétion, in the jnirchase of books, paym(!nt of tuition or board of any of the 
class of scholars indicated, no one, we thiiik, would doubt about his accom- 
plishing the intention of the testator. If tlie trustée hésitâtes to take the 
exercise of this discrétion upon him, it is clearly the province of the court of 
chancery to aid hini by devising a scheme for the appropriation of the in- 
couie of the fund. Where a trust is created for a charitable use, the application 
will be effected bv means of a scheme, to be directed and approved of by the 
court of chancery." 

Leeds v. Shaw's Adm'r, 82 Ky. 79, was a trust to a school district, 
"for the éducation of poor children, or for the maintenance of a good 
common school in said district." It was held that the beneficiaries were 
children residing within the district, and who were by law entitled to 
the benefits of the common school System of the state ; and that the 
bequest was confined to white children, because there was then no law 
for the participation of colored children in the benefits of the common 
school System ; and the same resuit was reached in Moore's Heirs v. 
Moore's Devisees, 4 Dana (Ky.) 354, 29 Am. Dec. 417, where there was 
a trust for educating "some poor orphans" of a particular county, "and 
to be confined to such as are not able to educate themselves." 

2. But who is to sélect the limited number to be brought into the 
school under the small provision made, not excecding $1,500 a year? 
The rule stated by Mr. Perry is relied on : 

"The courts in America hâve generally declined * * * to administei- 
thèse indefinite gifts to charity or religion or éducation or public utility un- 
iess there was a trustée appointed by the testator to exercise his discrétion in 
apjilying the gift to particular objects or persons." 

Hère there are trustées, but it is insisted that they hâve no power to 
sélect the charitable donees. The will appoints the trustées "for the 
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purpose of carrying- ont tlie fiill terms" of the will, and directs that tliey 
shall manage the estate. In Grand Prairie Seminary v. Morgan, ITl 
m. 444, 49 N. E. SIC, involving this same will, the Suprême Court of 
Illinois held that thèse provisions were intended to provide for trustées 
to control the disposition of the fund; but that, in any event, a court of 
chancery might appoint a trustée for that purpose. In Guilfoil v. 
Arthur, 158 111. 600, 41 N. E. 1009, a trust was created for the bene- 
fit of "widows and home and scliool for orphans of deceased menibers 
of the Brotherhood of Locomotive Engineers," the property to be held 
under such rules and régulations as should be provided by the brother- 
hood. It was held that the trustée and the brotherhood had power to 
détermine with certainty the beneficiaries. We think the will intends 
the trustées to manage the estate after the building should be built ; and 
that this objection is not well taken. In any event a trustée may if 
necessary be appointed by the proper state court, to sélect the benefi- 
ciaries. 

3. The most serious question, however, is whether the express direc- 
tion of the will that ail the income shall be used to pay the teachers 
niust be literally executed, even though it may render the scheme 
abortive. Would it be a breach of trust to dévote part of the income 
to pay for heating and other necessary expenses, or to the boys' sup- 
port, so as to enable those selected to receive tuition ? Or may éduca- 
tion be regarded as the leading or dominant purpose of the charity, 
and effect be given to it by such a variation of the scheme as to make it 
practical and successful? The testator mentions the schoolhouse, the 
school, éducation and teachers ; thus making éducation his gênerai ob- 
ject and purpose. He does not expressly refer to such things as are 
absolutely essential to such purpose, such as beat, light, care, repairs, 
etc. ; essential because there can be no continuons use of the building 
without repairs and care, no school without beat and light ; possibly no 
teachers or students without some pecuniary help to the latter. 

After reasonable provision for his only heir and her children, the 
testator wished to dévote the rest of his property to a charity. In 
this he was dictated less by policy than benevolence ; and it was not 
as an expiation, for his property did not corne from public spoliation. 
No need to examine with a microscope the gift to ascertain whether it 
bears any taint of unlawful gain, or selfishness, or personal or faraily 
interest; for from ail thèse it is absolutely free. His benevolent and 
philanthropie purpose was to reach an unfortunate class of boys, and 
bring their hearts and minds under the benign influence of éducation. 
This he endeavored to bring about by appcaling to the natural rivalry 
between adjoining communities; thus shrewdly adopting the very best 
means to secure the school in his own home city. True, lie also wished 
to perpetuate his name by calling the gift the "Wells Fund ;" but this 
may be pardoned, and even be called laudable. Evidently he thought 
that "a boy is better unborn than untaught"; perhaps influenced by 
something he had himself missed, and valued accordingly. His dom- 
inant purpose is thus, not only worthy and laudable, but clearly out- 
lined, lacking only in perfection of détail; and is to be construed with 
the greatest liberality. Hunt v, Fowler, 131 111. 2G9, 13 N. E. 331, 
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17 N. E. 191; Ould v. Washington Hospital, 95 U. S. 303, .313, 21 L- 
Ed. 453. So construed, will a court of eqnity permit his charity to 
fail because hc lias not fuUy worked out the détails of his plan ? Or 
because, in practice, it is somewhat inconsistent? The wholc income 
cannot be applied, as literally directed, to teachers' wagcs, since there 
can be no teaching without other things. To earn wages, or hâve édu- 
cation, or carry on the designated school, or make it in any degree 
successfuly or even tolerable, there must be beat, and light, and paid 
labor. To mention éducation, a school, a building, and teachers, is 
to implicdly mention those things essential to their succcss, if not to 
their very existence. A literai, ironbound construction makes the plan 
impossible, and defeats it. A libéral one saves it, through a mère 
change of détail, and thus gives effect to the tcstator's worthy purpose. 
"Qui haeret in litera, haeret in cortice."' 

A limited application of the équitable rule of cy près, or the so-called 
"doctrine of approximation," is relied on for permitting a change of 
plan, by which the income, restricted by the will to teachers' wages, 
may be partly applied to other expenses neccssarily preceding them. 
This is on the theory that the testator's main purpose was éducation, 
and that he could not hâve intended to so liniit and hamper the use of 
the money as to defeat the very object designed. This domii->ant pur- 
pose to found a school and furnish the means of éducation being clear, 
imperfect or impossible détails of method may be corrected, so long 
as the main object — éducation — is secured and preserved. Such correc- 
tion of détail has often been adopted by the courts, and nowhere with 
more liberality than in Illinois. Instance the cases hereafter referred 
to of the John Crerar will, where the impossible direction to form a 
corporation was disregarded ; and the school district trust in Heuser 
V. Harris, where an incongruous direction as to the method of electing 
a trustée was also disregarded. An impossible or even unlawful plan 
may be corrected, in order to carry out the main trust purpose. Any 
other course would sometimes defeat the very purpose of the trust, 
disappoint just expectations, and destroy gifts of great public im- 
portance and utility. While some courts bave entirely rejected the rule 
of cy près, and it has sometimes been characterized, like the evidentiary 
rule of res gestse, as a cloak for loose reasoning, and as a means of in- 
terprétation which finds a meaning where none exists; yet its judicial 
application has usually been most just, enlightened, and bénéficiai. 
Where a main charitable purpose is disclosed with reasonable clearness, 
directions of the donor relating to management of the trust, not intend- 
ed as limitations, will be regarded as directory only, and not manda- 
tory, if necessary to préserve the trust, and carry out its leading pur- 
pose. In such cases, it will be ]3resum.ed that specified détails of man- 
agement were meant to be governed by circumstances ; and this 
whcther they be either impracticable or illégal. Administrative duties 
may be varied, détails changed, and the main purpose carried out cy 
près, or as nearly as possible according to the plan prescribed by the 
trust instrument. A further application of the cy près ru?e sometimes 
takes place when the object itself fails; as a charity to emancipate 
147 F.— 43 
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slaves, made inoperative by their complète freedom ; but it is not neces- 
sary to consider that aspect of the doctrine hère. 

The following cases illustrate the rule stated : When a definite 
charity is created, the faihire of the particular mode by which its dom- 
inant purpose is to be efïected will not defeat the charity, for equity 
will substitute another mode. Thus where the testator provided that 
the trustée should not make any sale or other or différent aliénation 
from a certain one indicated, but did not so phrase such provision as 
to make it a condition, but merely an administrative limitation in respect 
to the management of the trust, it was taken to hâve been intended to 
advance the dominant purpose of the will, or the maintenance of tiic 
charity; and an aliénation to further such purpose was permitted. 
The court said that it was clear that this involved no phase of what is 
known as the prérogative power of cy près, nor was it an instance which 
called for the exercise of the usual judicial power of cy près. Lack- 
land V. Walker, 151 Mo. 210, 52 S. 'W. 414. It was also said by the 
court in the same case, that this change of mode was not a déviation 
from the founder's intention as to the objects of the charity, but only 
from his directions as to management, varying only administrative 
duties, which were, no doubt, originally mcant to be governed by cir- 
cumstances. The différence was akin to that between the substance and 
its incidents, on the one hand, and form, or the ruies of administrative 
détail, on the other ; or the différence between the end in view and the 
means of its accomplishment. 

In McDonogh v. Murdoch, 15 How. (U. S.) 367, 14 L. Ed. 732, 
cited in Russell v. Allen, supra, a charitable trust was sustained, and it 
was held that the testator's directions as to the management of the 
income "must be regarded as subsidiary to the gênerai objects of his 
will, and whether légal and practicable or otherwise, can exert no influ- 
ence over the question of its validity." "Assuming that the whole 
scheme of management should fail the charitable use will not be per- 
mitted to fail." In re Daly's Estate, 208 Pa. 58, 57 Atl. 180. 

In Amory v. Attorney General, 179 Mass. 89, 60 N. E. 391, there 
was a trust to create a home for poor vi^omen and their young children, 
for a temporary home for invalid women, both young and old, and for 
the poor, sick, and weary, of any dénomination. The home was to be 
administered by a sisterhood, and if it should not accept, the property 
was to be conveyed to a hospital for the same purposes. Both the sis- 
terhood and the hospital refused the gift; and the master reported that 
the scheme could not be carried ont as described in the will. It was 
also provided by the will that the trustées should not sel! certain real 
estate known as "Seven Oaks." It was held that the fact that the 
scheme could not be carried out as prescribed was not fatal to the 
charity, but that it should be carried out as nearly as possible under the 
sanction of the court. Also, that "Seven Oaks" might be sold, es- 
peciallv as its sale was authorized by a codicil to the will. See, also, 
Stuart V. City of Easton, 74 Fed. 854, 21 C. C. A. 146, 39 U. S. App. 
238, citing In re Mercer Home, 162 Pa. 232, 29 Atl. 731, as to change 
of plan. John v. Smith, 102 Fed. 218, 42 C. C. A. 275. 
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When a definite function or duty is to be performed, and ît cannot 
be done in exact conformity to the scheme of the donor, it must be 
performed with as close an approximation to that scheme as reasonably 
practicable, and thiis enforced. It is the doctrine of approximation. 
It is not confined to the administration of charities, but is equally ap- 
plicable to ail devises and contracts wherein the future is provided for ; 
and it is an essential élément of equity jurisprudence. Philadelphia v. 
Girard's Heirs, 45 Pa. 9, 28, 84 Am. Dec. 470. The doctrine of cy près, 
in its last analysis, is found to be a simple rule of judicial construction, 
designed to aid the court to ascertain and carry out, as nearly as may 
be, the intention of the donor. Doyle v. Whalen, 87 Me. 414, 32 Atî. 
1022, 1026, 31 L. R. A. 118; Taylor v. Keep, 2 111. App. 368, 383. 

In Wisconsin the Suprême Court has quite recently adopted a more 
libéral rule as to charitable trusts of personal property than that former- 
ly prevailing, and the Législature has followed by recognizing the 
validity of charitable trusts of real estate. See chapter 511, p. 950, 
Laws 1905, amending section 2039, Rev. St. 1898 ; Rev. St. Supp. p. 
1057. 

In Kronshage v. Varrell, 120 Wis. IGl, 97 N. W. 928, a testator, 
after reciting that "having in mind the many catastrophes resulting 
from the action of the éléments, and the great suffering, distress, fam- 
ine, and want caused by the destruction of life and property by storms, 
floods, fires, and other accidentai and natural causes, and, having a de- 
sire to do vvhat I can to relieve the same," made a bequest to trustées to 
annually expend certain income for the purpose of relieving the wants, 
distress, and suffering arising from such causes, and for the purpose of 
aiding the victims of such accidents and catastrophes. No restriction 
was placed upon the trustées as to the locality where the moneys should 
be expended, but the will enjoined upon them to sélect subjects worthy 
of assistance, and to use their best judgment and prudence in so han- 
dling the moneys that they might be of the greatest possible assistance 
to suffering humanity. It was held that the bequest was not to charity 
generally, but defined a class of beneficiaries with such definiteness as 
would enable the court to détermine whether any concrète expenditure 
was within the scheme of the testator. The court say: 

"The degree of definiteness essential to the validity of any grant In trust 
for cliarity is a subject so recently treated at large, and as to which onr at- 
titude is so unanibiguously declared in Harrington v. Tier. t05 Wis. 48.5, 82 
N. W. 345, 50 L. R. A. 307, 7G Am. St. Rep. 924, that we cannot justify ex- 
tended review of either its history or of the writings of authors or judges upon 
it generally. Thls court has decided, disregarding the reasons which sonie 
others hâve deemed controlllng, that there are inhérent in our courts ail the 
strictly judicial powers ever exercised by the Chancellor or the High Court 
of Chancery of England to flnd uieans to carry into efCect a charitable pur- 
pose entertained by a testator or grantor ; that such courts lack only the pré- 
rogative ey près power enjoyed by the sovereign to apply ail goods devised to 
any charitable purpose, to purposes never declared or even entertained by the 
donor, under certain circumstanees, which prérogative power was in some 
degree exercised by the Chancellor by délégation from the sovereign. Ail that 
is necessary is that the devisor shall place bis property in trust, and designate 
a charitable purpose of his own narrower than the fleld of charity generally. 
The courts can flnd and will then see to it that a trustée is provided, if none 
be designated, and that means will be found to apply the property to the pur- 
pose. If no method be prescribed. They are limited to the defined pur- 
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pose, and tliey inust aseertiuii it from tlie words of the testator, but, in aseer- 
tainiiis it. may and will indnlge tlie most iiberai eoustnietion. In re Donges' 
Estate, 10:5 Wis. 41)7, 70 N. W. 7S(;, 74 Am. St. Ilcp. 885." 

In Harrington v. Pier, 105 Wis. 485, 82 N. W. 345, 50 h. R. A. 
307, 76 Am. St. Rep. 924, a will gave three-fourths of the net residuary 
Personal estate to trustées to expend in tempérance work in the city 
of Milwaukee. The trust was sustained, the court laying down the 
follovving rules : The common-law System of trusts for charitable uses 
did not originate with, nor is it dépendent upon, the statute of 43 
Eliz. ch. 4. A trust for a particular and valid charitable purpose, as dis- 
tinguished from a bequest in trust for charity generally, was sustainable 
in chancery before the statute of Elizabeth solely by the judicial power 
of the court, and to that extent such statute was merely confirmatory 
of the common law ; and to the same extent such statute was adopted 
as a part of the common law of this country and prevails in this state. 

In sustaining a trust of the character last above indicated, courts 
of equity resort to libéral rules of construction to détermine the 
intcnt of the donor, enabling them to go to the limit of the gênerai 
purpose indicated by the donor and do everything necessary to enforce 
such purpose, but not to go outside of it into the realms of prérogative 
authority governed by the cy près doctrine strictly so called. The cy 
près doctrine, as indicative of prérogative authority, does not prevail in 
this state, but, as regards libéral rules of construction of charitable 
trusts, applied in chancery in England independent of the statute of 
Elizabeth, it does prevail. 

Cy près power, as commonly understood, bas two features : One, 
the right to exercise prérogative authority, enabling a court to dcal 
with a bsquest to a charitable use having no designated particular 
purpose as a bequest to charity generally, treating the purpose as the 
legatee, or a bequest for an illégal purpose, or somc purpose impossible 
of exécution for some reason ; and the other, the right, by libéral rules 
of construction, to deal with a trust having a designated particular pur- 
pose, though in gênerai terms, and enforce it within the limits of such 
purpose, supplying the trustée if necessary. The former is not exer- 
cised hère, but the latter is. Similar définition and application of tins 
"doctrine of approximation" bave been uniformly made by the Suprême 
Court of Illinois. In Heuser v. Harris, 43 111. 425, lands were directcd 
to be sold, and one-balf the proceeds was to go to a certain school dis- 
trict, to be used for school purposes only, and to be under the control 
of one trustée, to be elected by "the people" of the district for the terro 
of four years. The other half was to go to the poor of Madison county. 
It was objected that the scheme was utterly impracticable, because the 
will provided no lawful method for the élection of the trustée. It was 
held, that if the trustée should not be elected, the district could apply to 
chancery to supply one; and the court would, in order to carry out the 
intent of the testator, by libéral intendment, appoint. "We entertain no 
doubt," say the court, "if the élection of a trustée and his qualification 
are in'practicable, a court of chancery, on a proper application, woidd 
remodel the will in this regard, cy près, as near as possible to effectuate 
the intention of the testator." 
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In Crerar v. Williams, 1-15 111. 625, 34 N. E. 467, 21 L. R. A. 454, 
therè was a trust for the érection, création, maintenance, and endow- 
ment of a free public library ; and providing for a corporation to carry 
out the trust. It was objected that the corporation could not be legally 
organized. Held that, whether this was so or not, the gift was valid; 
that even though the provisions for putting the library into practical 
opération might be held impossible of exécution, the court would con- 
sider the charity as the substance, and if the designated mode failed, 
would provide another by which it might take effect. The same conclu- 
sion is reached in Andrews v. Andrews, 110 111. 223, Hunt v. Fowler, 121 
m. 276, 12 N. E. 331, 17 N. E. 491, and Grand Prairie Seminary v. Mor- 
gan, 171 111. 444, 49 N. E. 516. Such being the rule in Illinois the 
fédéral courts will follow it, as a rule of property. Jones v. Haber- 
sham, 107 U. S. 174, 2 Sup. Ct. 336, 27 L. Ed. 403 ; Bûcher v. Cheshire 
R. Co., 125 U. S. 555, 8 Sup. Ct. 974, 31 L. Ed. 795. We also think 
the same resuit would follow from an application of the libéral rules of 
construction adopted by the Suprême Court of the United States, and 
many of the statcs, appearing from the foregoing citations. 

On the appeal from the decree denying the appellant costs out of the 
estate, we adopt the conclusions of the Circuit Court which follow : 

"W'iieu the ternis of a will are so ambiguous that resort to a court of 
equity is neeessary to obtain a construction of the said will It luay be proper 
for the court to order the costs of the parties to the proceeding, together with 
reasonable solicitor's fées, to be paid out of the estate of the testator. Such 
cases hâve arisen wliere the exocutor has flled a bill to hâve determined ttie 
respective rights of varions legateos which under the ambiguous terms of the 
will are not clearly defiued, and which the exécuter is justifled in asking the 
aid of equity in construing. In such a case it is eiiuitabie tliat the comnion fund 
should bear the oxpenses of the riroceediug. This cause liowever présents no 
such situation. Complainant seeks to hâve the court déclare void testator's 
hequest to charity, and the trust failing, she would then take the ijroperty as 
heir. The suit is one plainly for her own Interest alone, and not for the in- 
terest of the défendant trustées who hâve been in possession of the riroperty 
for years and engaged in carrying out the terms of the will. No case has been 
pointed out to nje in which tlie court has gone to the extent of allowing fées 
to coniplainant's solicitor out of a trust estate under conditions similar to 
tliose of the case at bar. The case most strongly in coniplainant's favor is that 
of Ingraham v. Ingraham, 1(>9 111. 432. 48 N. E. rm, 40 N. E. 320. Were I will- 
ing to subscribe to the doctrine of that case as to the allowance of fées, which 
I am not, I feel that the rule should not be further exteiided to embrace an al- 
lowance to the heir in this suit for securing a second adjudication of the valid- 
ity of the bequest in clause 5, inasniuch as a construction thereof as niade by 
the Suprême Court of Illinois in l.S!)8, which was binding on ail parties save 
the conn)laiiiaut lierein, and under which construction of the will the parties 
for years hâve acted. The trustées neither desired nor did they need a further 
adjudication that the trust was valid. This suit was of no lieneflt to theni as a 
guide to tlieir future administration of the trust estate, for complainant lias no 
standing to secure for the trustées the direction of the court as to the ad- 
ministration of the trust." 

It may be further observed that the Circuit Court would hâve no 
jurisdiction of a suit brought merely to construe a will in order to 
obtain spécifie direction as to the cluties of executors or trustées ; since 
the "amount in controversv" would be lacking. Kurtz v. Moffitt, 115 
U. S. 487, 29 L. Ed. 459, 6 Sup. Ct. 150. It is the appellant's claim to 
the estate, founded on the position that the trust provision is învalid. 
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which gave the Circuit Court jurisdiction. The fact that sucli daim 
renders a construction of the will necessary does not entitle appéllant 
to counsel fées, because the jurisdiction dépends on her claim as lieir, 
and not on her right to hâve, incidentally, a construction of the will. 
The decrees of the Circuit Court are affirmed. 



GAZLAY et al. y. WILLIAMS. 

(Circuit Court of Appeals, Sixtli Circuit. July 30, 190C.) 

No. 1,578. 

1. Bankruptcy — Courts — Jubisdiction — rROPEBXY — Title of Tkustees — Dé- 

termination. 

Wliere a lease of a building; to a banl^rupt passed to liis trustée, and 
tlie lessors claimed tliat tlie lease wiis not assignable without their con- 
sent, the court of bankruptcy liad jurisdiction of a proceeding by the 
trustée, iii the nature of a bill to reinove a cloud on his title, to déter- 
mine his rights in such leasehold prior to a sale thereof. 

2. LaNDLOED and TENANT' — LeASES— ASSIGNMENT— FOBFEITCRE CoKSTRUC- 

TION. 

A lease provided that if the lessee assigned or sublet, or if the 
lessee's interest should be sold under exécution or other légal process 
^Yithout the written consent of the lessors. their heirs or assiinis, first 
Iiad, or if the lessee or nssigus should fail to keep any of the other 
covenants of the lease to be kopt by the lessee, it should be huvful for 
the lessors to re-enter and déclare a forfeiture. The leasehold was 
theroafter sold to B., subject to the ternis, coveuauts, and conditions iu 
the lease, under a decroe in a suit brought by the lessors to forecloso 
their lien on the leasehold for nonpayuient of rent, and, on B. bocom- 
ing a bankrupt, bis trustée olaim.ed the leaseliold as a part of the 
estate. Ileld, that the transmission of the leasehold from B. to his 
trustée iii bankruptcy was neither a voluntary assignnient of tlie lease 
iior a transfer under exécution or other légal process, and did not, 
tlierefore authorize a forfeiture under the ternis of the lease. 

Appeal from the District Court of the United States for the Southern 
District of Ohio. 

Oscar W. Kuhn, for appellants. 

Pogue & Pogue (Province M. Pogue, of counsel), for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judgc. 

COCIiRAN, District Judge. This appeal involves a controversy 
which arose in the course of the involuntary proceeding in bankruptcy 
against one Harry D. Brown, pending in the lower court. It is a con- 
troversy between the appellee, his trustée in said proceeding, and the 
appellants. who are lessors in a certain lease under which, at the time 
of the institution of said proceeding, said bankrupt held a certain lease- 
hold estate. The lease covered certain premises on the east side of 
Vine Street, between Fifth and Sixth streets, Cincinnati, Ohio, known 
as the "Majestic Café." It was executed July 16, 1908, and was for a 
jieriod of 10 years from July 7, 1902, with the privilège of renewal 
for an additional 10 years, and was upon an annual rental of $7,000, 



GAZLAY V. WILLIAMS. 679 

payable monthly, to secure payment of which a lien was retained in tlie 
lease on the leasehold estate thereby granted. The original lessee was 
one Josepli D. Kneny, and the bankrupt acqnired the leasehold estate 
by purchase at a jucïicial sale in a suit brought by appellants, lessors 
in said lease, against said Kueny in the superior court of Cincinnati 
to enforce said lien. ,Suit was brought April 9, 190-:1, and the sale 
was had and confirmed in June and July, l!,K).j. Pending the suit the 
premises were in charge of a receiver. The pétition in said suit sought 
a sale of the leasehold estate, "subject to the ternis, covenants, and 
conditions contained" in said lease ; but the order of sale and confirma- 
tion contained no such provision. Said Brown, immediately upon bis 
purchase, entered into possession, made extensive improvements on the 
property, and paid the rent regularly until January 1, 1906. On Janu- 
ary 17, 1906, said bankruptcy proceeding was instituted agaiii.^t him, 
and on same date the appellee, Fletcher R. Williams, was appointed 
receiver therein. An adjudication was had on February 19, 1906, and 
on February 27', 1906, appellee was elected trustée. Upon his appoint- 
ment as receiver, appellee took possession of tlie premises, and he has 
been in possession ever since, as receiver, until February 27, 1906, and 
as trustée since then. On February 1, 1906, appellee, as receiver, paid 
the rent for the month of January, and on March 6, 1906, as trustée, 
he paid it for the month of February. Both payments were made to 
the appellant W. H. Gazlay, who was acting as agent for ail the lessors. 
Said leasehold estate was appraised as part of the assets of said bank- 
rupt at the sum of $10,000. The controversy which arose in said pro- 
ceeding concerned the leasehold estate in said premises under said lease 
held by appellee, and in particular the character of his title thereto. 
The lease contained a provision in thèse words : 

"Provided. however, tliat if said rent or any part thereof shall remain 

unpald for — days after it sliall becoine due and without demand there- 

for ; or if said lessee shall assign this lease or underlet said leased premises 
or any part thereof, or if said lessee's interest therein shall be sold under 
exectitiou or othei- le};nl process without the written cousent of said lessors, 
their heirs or assisins, is flrst had ; or if said lessee or assigns shall fall to 
keep any of the other covenants of the lease by said lessee to be kept, 
it shall be lawful for said lessors, their heirs or assigns, into said premises to 
re-enter and the same to hâve again, repossess and enjoy as lu their flrst and 
former estate, and thereupon tins lease and everything contained on the said 
lessors' behalf to be done and porformed shall eease, détermine and be void." 

It was not contended by appellants that said provision affected the 
passage of the leasehold estate from Kueny, the original lessee, to 
said Brown by virtue of the proceedings in tiie superior court of Cin- 
cinnati, or its passage from said Brown to appellee upon his appoint- 
ment as trustée, as of the date of the adjudication. But it was con- 
tended by theni that a sale by appellee of said leasehold estate for the 
benefit of the creditors of said Brown would, because of said provision, 
operate as a forfeiture tliereof, and that thereupon they would be en- 
titled to enter and repossess themselves of the premises, and they scem 
to bave notified appellee from the time of his appointment as receiver 
that they would not consent to such sale. In view of this contention 
on the part of appellants, the appellee, on March 1, 1906, tiled a writ- 
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ten application in the lower court in said bankruptcy proceeding to hâve 
appellants brought before the court, the character of his title to said 
leasehold estate determined, and it quieted from the adverse claims 
of the appellants. Subpœna issued upon the application and was served 
upon ail of the appellants. They appeared and moved the court to 
dismiss the application for want of jurisdiction in it to so procecd 
against them and dispose of their claim. This motion and the merits 
of the controversy were referred to the référée, who upheld the juris- 
diction of the court and decided against appellants' claim. The matter 
was then brought before the lower court by a pétition for review, 
which confirmed the order of the référée and dismissed the pétition. 
This appeal is from that action of the lower court. 

No point is made hère as to that court not having jurisdiction to 
30 proceed against appellants and dispose of the controversy between 
them and appellee. It is well settled that it had such jurisdiction. 
Whitney v. Wenman, 198 U. S. 639, 25 Sup. Ct. 778, 49 L. Ed. 1157. 
Nor is any point made as to the appellees' right to liave the validity 
of the appellants' claim heard and determined in advance of a sale by 
him of the leasehold estate. His application to that end was in the 
nature of a bill to remove a cloud on his title. Blair v. City of Chicago, 
201 U. S. 400, 26 Sup. Ct. 427, 50 L. Ed. 801. The arguments hère 
relate solely to the merits of the controversy. 

The appellee maintains, on several grounds, that a sale by him 
of the leasehold estate for the benefit of creditors will not work a for- 
feiture thereof. He contends that this case cornes within the rule laid 
down in Dumpor's Case, 4 Coke, 119b (1 Smith's Lead. Cases, 15). 
That rule is that where a lease is upon a proviso that the lessee shall 
not alien without the spécial license of the lessors, if the license is 
once given, the condition is annulled, removed, or destroyed; that is, 
has spent its force, so that it can hâve no efïect on a subséquent aliéna- 
tion. Hère the interest of Kueny, the original lessee, was sold to 
said Brown by the procurement of appellants. This, it is urged, ex- 
hausts the condition and brings the case within the rule stated. On 
the other hand, it is contended by appellants that their case is pre- 
vented from coming within the rule by the fact that in their pétition in 
the State court they sought a sale of the unexpired term of the lease- 
hold estate, "subject, however, to the terms, covenants, and conditions 
contained" in the lease. It is to be noted in this connection that the 
sale that was had was one that was contemplated by the lease, in that 
a lien was retained therein on the leasehold estate created thereby to 
secure payment of the rent. 

Appellee contends, further, that the acceptance of the rent for Janu- 
ary and February from the appellee as receiver and trustée was a 
waiver of the right to daim a forfeiture in case of a sale by the appellee. 
In answer to this contention, it is urged by the appellants that appellee, 
as trustée, took title to the leasehold estate, the passage of the title 
thereto from the bankrupt to him not being afïected by the condition 
in the lease, and therefore he had the right to pay the rent and appel- 
lants were bound to accept it. The other ground relied upon by ap- 
pellee is that a sale by him as trustée for the benefit of creditors is not 
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forbîdden by tlie condition, and will, tlierefore, not be a breacli thereof, 
even tliougli the case does not corne within the rule in Dnmpor's Case. 
In other words, treating the case as if Brown were the original lessee 
and not the assignée of Kueny through judicial proceedings, such a 
sale is not so forbidden, and hence will not be such a breach. It was 
on this last ground that the lower court placcd its décision in favor 
of the appellee. Inasmuch as vve think the lower court was correct in 
this position, it is not necessary for us to dispose of the other two 
grounds relied on. 

Covenants against assignment and underletting contained in leases 
having the force of conditions are not favored by the courts. Jones on 
Landlord and Tenant, § 464, thus states the attitude of the courts to- 
wards such covenants : 

"Covenants against assignment or underletting are not favorably re- 

garded by tlie courts, and are liberally constnied in favor of tlie lesseer-, 

so as to prevent tlie restriction from esteuding uny furtlior tban is neces- 
sary." 

Judge Earl in the case of Riggs v. Pursell, 66 N. Y. 193, puts it 
ir.ore strongly. lie says : 

"Sucia eovc]iants are restraints whicli courts do not favor. They are con- 
strued witb tiie utmost jealousy, and very easy modes bave always been 
countenanced for defeating them." 

This attitude of disfavor, however, does not permit resort to sophis- 
tical reasoning to read eut of such a covenant that which it really con- 
tains. It simply reciuires that what is claimed to be within it shall be 
clearly and manifestly so, and that, if there is a felt doubt as to its 
being within it, it be excluded therefrom. The cases go very far to- 
wards holdirg that the mère letter of the covenant is controUing. Il- 
lustrations of this attitude and how far it bas led courts to go are 
abundant in the reported cases. /Vs, for instance, it has been held that 
an underletting is not a breach of a covenant against assignment (Jack- 
son V. Silvernail, 15 Johns. [N. Y.] 37?) ; that an assignment is not 
a breach of a covenant against underletting (Field v. j\lills. 33 N. J 
Law, 254), though there are other cases holding to the contrary of 
this ; that a sublease of a part of the premises is not a breach of a 
covenant against underletting the premises (Roosevelt v. Hopkins, 33 
N. Y. 81) ; that placing one in charge of the leased premises as ser- 
vant or caretaker to look after it during the landlord's absence is rtot 
a breach of a covenant against assignment or subletting (Presby v. 
Benjamin, 169 N. Y. 377, ^i2 N. E. 430) ; that a mortgage of a lease- 
hold interest and judicial sale under the mortgage is not a breach of 
a covenant against assignment, it being the law of New York, where 
it was so decided, that a mortgage is not a transfer of the légal title 
or the possession, but a mère security (Riggs v. Pursell, supra) ; that 
a delivery of a lease or security for money loaned operating as an 
équitable mortgage of the term secured by the lease is not a breach 
of a covenant not to îet, set, assign, transfer, set over, or otherwise 
part with the premises devised in the lease (Doe v. Hogg, 4 Dowl. & 
Ry. 266) ; that a sale under exécution against the tenant is not a breach 



682 147 FEDERAL REPORTER, 

of a covenant against assignment or underletting (Farnum v. Hefner, 
79 Cal. 575, 21 Pac. 955, 13 Am. St. Rep. 174) ; that an assignment 
by an assignée appointée! in vohuitary proceedings in insolvency is 
not a breach of a covenant not to lease, underlet, or permit any otlier 
person to occupy (Bemis v. Wilder, 100 Mass. 446) ; and that an as- 
signment by one of tvvo joint lessees is not a breach of a covenant 
against assignment by the lessee (Randol v. Scott, 110 Cal. 590, 43 
Pac. 976). Dumpor's Case and those cases applying the rule laid 
down in it are likewise illustrations of this attitude and the extent to 
which it has taken the courts. Concerning that case, Jones on Land- 
lord and Tenant, § 471, says: 

"In the United States tbe rule in Dumpor's Case, wliile subjeet to some 
adverse criticism, has generally been received as settled law, though in mauy 
of the cases where the topic arose no actual décision upon the précise point 
vvas necessary." 

This brings us to the case in hand. It is not necessary to consider 
the condition in question further than it relates to the assignment 
of the leasehold estate. It prohibits both voluntary and involuntary 
assignments. In so far as it prohibits voluntary assignments, the lan- 
guage is, "if said lessee shall assign this lease," and in so far as it 
prohibits involuntary assignments the language is, "or if said lessee's 
interest therein shall be sold under exécution or other légal process." 
It is certain that passage of the leasehold estate from the bankrupt, 
Brown, to the appellee as of the date of adjudication, was not a breach 
of either branch of the condition. It was a passage by opération of 
law and not by the act of the bankrupt; and the passage was not 
through the médium of a sale. Indeed, it is not argued by appellants 
that such passage was a breach of the condition. On the contrary, it is 
conceded that it was not, and it is argued therefrom that the accept- 
ance of the rent from the receiver and trustée was not an anticipatory 
waiver of a breach thereof by a sale by appellee for the benefit of 
creditors. This, then, being true — i. e., that the passage of the lease- 
hold estate from the bankrupt to appellee was not prohibited by the 
condition — it would seem that a sale by the appellee for the benefit 
of the creditors is not prohibited thereby. It is hardly reasonable 
that the parties to the lease could hâve intended that suçh a passage 
was allowable, and yet that a sale by appellee was not, at least without 
specially providing that it was not. The sole purpose of the acquisi- 
tion by the trustée in bankruptcy of the assets of the bankrupt is to 
reduce them to money and distribute the proceeds amongst the creditors ; 
and he has no right to hold them for any other purpose, except tem- 
porarily. And a considération of the language of the condition shows 
that a sale by appellee of the leasehold estate is not within its terms. 
It is not within the voluntary branch thereof, because, if it may be 
said to be a voluntary assignment, it is not an assignment by "said 
lessee." It is not within the involuntary branch thereof, for though 
it may be said to be an involuntary assignment and, possibly also 
(though hardly so) a sale under légal process. it is not a sale of "said 
lessee's interest." It is a sale of the appellee's interest held by it for the 
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beiiefit of creditors and which passed to it notwitbstandino- the condi- 
tion, by virtue of the bankruptcy proceeding. 

The case nearest to the one in hand which \ve hâve found is that of 
Doe V. Bevan, 3 M. & S. 353. The covenant there vvas one that the 
lessee, liis executors, administrators, or assigns, wonld not assign 
the indenture, or his or their interest therein, or assign the premises 
to any person wiiatsoever. The covenant was simply against vohin- 
tary assignment ; but it took in, not only the lessee, but also his as- 
signs. The lessee deposited this lease as security for money bor- 
rowed and became bankrupt, and the lease was sold by direction 
of the chancellor to pay that debt. It was held that the assignées 
under the commission in bankruptcy might assign the lease to vendee 
without forfeiture. Lord Ellenborough said: 

"The coui'ts hâve coiistrued it to mean voluntary assigns as coiitradis- 
tinguished from assigns by o])eratioii ot law, and, further than that, that 
tlie immédiate veiulee from tlie assigns in law is not within the proviso, 
tlie reason ot wliieli is tliat the assignée in law eannot be incumbered with 
the engagements belonging to the itroperty he takes, such as, in this case, 
the earryiug on the baukrupt's trnde in the publie house, which is a strong 
instance. In sucli casi^, therefore, the law must allow the assignée to 
divest himself ot the property and couvert it into a fund for the beneflt of 
creditors." 

Le Blanc, J., said : 

"There can be no donbt that the lessee might liave relieved himself from 
ail inconvenience by expressly providing in the lease that if the lessee shouid 
become lKnikru])t, or shall deposit the lease with any one, then the lease 
shonld be void." 

And again : 

"It is clear thnt lliere has been no assignment by tbc lessee himself. It 
is also clear that the Icssee's becouiing bankrujrt is not a breach, tmt the 
assignées under the conuuission bavt^ assigned. They were bound to assign, 
I)ecan?e they took only as trustées for the purpose of disposing of the prop- 
erty to tlie best advantage for the benetit of creditors; and they are com- 
|)elled under the order of tlie court of chancery to sell it in di.scharge of 
tlie debt of Whitbread & Co." 

Bayley, J., said: 

"It has never been considered that the lessee's becoming bankrupt was 
an avoiding of the lease within tins proviso; and. if itis not, what aet has 
tlie lessee doue to avoid it? Ail that has followed upon the bankruptcy 
is not by his act, but by opération of the law transferring his property to 
liis assignées. Then shall the assignées hâve capacity to take it, and" yet 
not to disixise of it? Shall they take it only for their own beneflt, or be 
obliged to retain it in their hands to tlie pre.iudice of the creditors, for 
whose benefit the law originally cast it upon them? Undouhtedly that can 
never be." 

Instances of where the covenants involved expressly covered the 
bankruptcy of the lessee as well as sales of his estate under exécu- 
tion or other légal process may be found in the following cases, to 
wit: Davis v. Evton, 7 Bing. 154; Doe v. David, 5 Tvrw. 126: In re 
Elis (D. C.) 98 Fed. 967. 

The action of the lower court is -therefore affirmed. 
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In re McMAHON. 

(Circuit Court of Appeals, Sixtli Circuit. October 12, lOOG.) 
No. 1,530. 

1. BA>"KRUPTCY— JUBISDIOTION TO DETERMINE LiENS— PROPERTY IN ToSSES- 

siON OF Trustée, 

A court of baiil^ruptcy wliicli, by its trustée, bas possession of real 
estate of a banlîrupt, lias jurisdiction to détermine ail questions in respect 
to title or to liens thereon, and may entertain and détermine a suit or 
pétition by the trustée against a mortgagee of tbe property to set aside 
the niortgage as one given witliin four moutlis prior to tlie baiiliruptey and 
void under Banlcr. Act July 1, 1898, § 67e, 30 Stat. 504, c. 541 [U. S. Comp. 
St. 1901, p. 3449]. 

[Ed. Note. — Jurisdiction of fédéral courts in suits relating to bank- 
ruptcy, see note to Bailey v. Mosber, 11 C. C. A. 313.] 

2. Same^Mode of Review — Proceedings in Bankruptcy. 

Proceedings by a court of banlcruptcy upon a pétition flled by a trustée 
for an order to sell real estate, and also to bring in tbird persons asserting 
liens thereon for the purpose of deternilning tbeir rigbts as incidental to 
such sale, are "proceedings in banla'uptcy" as distiuguisbed from "con- 
troversies arising in banivruptcy proceedings," and are reviewable by the 
Circuit Court of Appeals on pétition for revision under Banltr. Act July 
1, 1898, § 24b, 30 Stat. 552, c. 541 [U. S. Coui]). St. 1901, p. 3431]. 

[IM. Note. — Api)eal and review in banlîruptcv cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

Appeal from the District Court of the United States for the Southern 
District of Ohio. 

F. L,. Rosemond, for apjDellant. 
R. T. Scott, for respondent. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

LURTON, Circuit Judge. The matter arose thus: Benjamin 
F. Enos, trustée in bankruptcy of the estate of Charles L. Camp- 
bell, filed a pétition in the bankrupt court, in which he stated : 
That he was in possession of a certain tract of land as trustée 
for the bankrupt. That within four months prior to the bank- 
ruptcy of the said Campbell he, the bankrupt, had made a trust deed 
conveying the said land to Charles S. McMahon as trustée for 
certain purposes therein named. Upon the ground that the trust con- 
veyance was made within four months prior to the filing of the péti- 
tion in bankruptcy the trustée denied the validity of the lien otherwise 
created thereunder, and sought an order to sell the property free from 
any lien or charge in behalf of those secured thereby. This pétition al- 
so averred that many of the creditors therein secured had other security 
for their debts ; Campbell being only a surety. The prayer of the bill 
or pétition was that the trust deed be set aside, or, if held good, that 
"the trustée be required to first exhaust the property of the principal 
debtors before going upon that of the bankrupt suret)'." That Charles 
S. McMahon, "as trustée, be given due notice of the pendency and 
prayer of this pétition and be required to set up any claim which he may 
hâve in said premises, within a short day fixed by the court," and that 
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the petitioner be ordered and directed to sell the premises free from 
any lien or incumbrance, "and for such other or further relief as is 
proper." A subpœna was issued by order of the court and said Mc- 
Mahon was commanded to appear on or before August 1, 1905, 
to answer said pétition. This was duly served July 22, 1905. Mc- 
Mahon appeared specially to object to the jurisdiction of the court, 
and this he did by motion to quash the subpœna, and then by demurrer, 
by answer, and by every other known and unknown method of protest- 
ing against jurisdiction. The court ruled that, having possession of 
the property, it had jurisdiction to détermine the validity of ail claims 
to it or liens against it, and that if such adverse claimants did not choose 
to corne in voluntarily and set up their claims they might be brought in 
by a proceeding such as that started by the bankrupt's trustée. At this 
stage of the proceedings, and before any decree upon the merits, Mc- 
Mahon filed his pétition under the supervisory powers of this court and 
prayed for a review of the orders and decrees of the bankrupt court 
sustaining its jurisdiction. 

The controlling fact in the matter of the jurisdiction of the bankrupt 
court is that the actual possession of the premises upon which Mc' 
Mahon asserts an adverse lien was in Enos, the trustée in bankruptcy 
of Campbell, the bankrupt mortgagor. Section 2 of the Bankrupt Act 
of July 1, 1898, 30 Stat. 545, c. 541 [U. S. Comp. St. 1901, p. 34201, 
in express terms, by clause 7, confers jurisdiction upon the District 
Courts, as courts of bankruptcy, "to cause the estate of the bankrupt to 
be collected, reduced to money and distributed, and détermine the con- 
troversies in relation thereto, except as herein otherwise provided." 
This exception refers to section 23 (30 Stat. 552 [U. S. Comp. St. 
1901, p. 3431]), conferring jurisdiction on the Circuit and District 
Courts of suits brought by bankrupt trustées in respect to "controver- 
sies at law and in equity, as distinguished from proceedings in bankrupt- 
cy, between trustées, as such, and adverse claimants concerning the 
property acquired or claimed by the trustées" and limiting the jurisdic- 
tion to such suits as might hâve been brought or prosecuted by the bank- 
rupt if bankruptcy had not ensued, "unless by the consent of the pro- 
posed défendant." By the amendment of February 5, 1903, this juris- 
diction is extended to suits for the recovery of property under section 
60, subd. b, and section G7, subd. e (30 Stat. 562, 564 FU. S. Como. St. 
1901, pp. 3445, 3449] as amended Feb. 5, 1903, c. 487, §§ 13, 16, 32Stat. 
799, 800 [U. S. Comp. St. Supp. 1905, pp.' 688, 690]. 

But we are now dealing with the jurisdiction of the District Court 
which had possession through i*^s trustée of the property of the bank- 
rupt against which the protesting petitioner asserts a mortgage lien. 
If the District Court having possession of the res did not bave juris- 
diction to hear and détermine claims to or against the res, unless the 
claimant should consent, what court did? Could the petitioner go into 
the state court and there assert his lien and then obtain a decree for its 
enforcement and thus deprive the court of primary jurisdiction of the 
control and custody of the controverted property? The possession of 
the res draws to the court jurisdiction of ail questions in respect to title 
or liens, irrespective of citizenship. Krippendorf v. Hyde, 110 U. S. 



686 147 FEDERAL REPOETER. 

276, 4 Sup. Ct. 27, 28 L. Ed. 145; Toledo & Rd. Co. v. Continental 
Trust Co., 95 Fed. 497, 36 C. C. A. 155. 

Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 h. 
Ed. 1175, is not an authority against the jurisdiction exercised in the 
case at bar. In that case the bankrupt court did not hâve possession 
of the goods in question. They were in the custody and control of an 
adverse claimant. What is said in Bardes v. Hawarden Bank about 
the absence of intention of Congress to give under section 2, cis. 6 and 7, 
jurisdiction to the District Court to entertain independent actions and 
suits to détermine the title to property or liens thereon, refers to property 
not held by the bankrupt or some one for him at the date of adjudica- 
tion. And so it was announced by Justice Day, in speaking for the 
court in Whitney v. Wenman, 198 U. S. 539-555, 25 Sup. Ct. 778, 49 
L. Ed. 1157, where it is said : 

"This case. Bardes v. Bank, did not détermine the right of the District 
Court to entertain jurisdiction of a proceeding having In vlew the adjudication 
of rights or liens upon property which came into ttie possession of the bank- 
rupt court as that of the bankrupt, the rlght to proeeed concerning which 
would seem to be broadly eonferred In the section of the bankrupt act above 
quoted." 

This référence is to section 2, subd. 7. 

The question was squarely presented in Whitney v. Wenman, cited 
above. The trustée in bankruptcy had filed what is styled in the state- 
ment of the case "a bill in equity" in the District Court, against third 
persons claiming liens upon certain packages of silks and other dry- 
goods. The trustee's pétition averred that the bankrupt had never lost 
possession, and that his title and possession had passed to the trustée 
in bankruptcy. It was then averred that there had been some eflfort 
to warehouse the goods and that a transfer of the warehouse receipts 
as a security for money borrowed had been made to certain of the de- 
fendants. But it was averred that the whole transaction was colorable ; 
that in fact the bankrupt had remained in possession and was in pos- 
session when the adjudication had occurred; that a receiver, appointed 
to hold the bankrupt estate until a trustée couid be selected, had, with- 
out authority qf law or of the court, wrongfully surrendered posses- 
sion of the goods in controversy; and that they had been sold by the 
warehouse company before the appointment of the petitioner as trus- 
tée. The défendants to the "bill" were the warehouse company and the 
persons who held the warehouse receipts by assignment of the bankrupt. 
The défendants demurred to the jurisdiction. The demurrer was sus- 
tained and the bill dismissed for want of jurisdiction. The appeal was 
direct to the Suprême Court as a case turning upon the jurisdiction of 
the District Court. The decree was reversed. 

After reviewing Bardes v. Bank, cited above, White v. Schloerb, 148 
U. S. 542, 20 Sup. Ct. 1007, 44 E. Ed. 1183, Bryan v. Bernheimer, 181 
U. S. 188, 21 Sup. Ct. 557, 45 E. Ed. 814, and Mueller v. Nugent, 184 
U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, Justice Day, for the court, 
said: 

"We think the resuit of thèse cases is, in view of the broad powers eonferred 
in section 2 of the banknipt act, authorizing the bankrupt court to cause the 
estate of the bankrupt to be collected, reduced to money, and distributed, and 
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to détermine controversles In relation thereto, and brlng In and substitute ad- 
ditional parties wlien necessary for the complète détermination of a matter 
in eontroversy, that wlien tlie property had become subject to the jurisdlction 
of the baukruptcy court as that of the bankrupt, whether held by him or far 
lilm, jurisdiction exists to détermine the controversles in relation to the dis- 
))ositlon of the same and the extent and character of liens thereon or rights 
therein. This conclusion accords with a number of well-considered cases in 
the fédéral courts. In re Whltener, 105 Fed. 180. 44 C. C. A. 434 ; In re An- 
tiago Screen Door Co., 123 Fed. 249, 50 C. C. A. 248 ; In re Kellogg, 121 Ped. 
333, 57 O. C. A. 547. In the case of the First National Bank v. Chicago 
Title & Trust Company (decided May 8th of this term) 198 U. S. 280, 25 Sup. 
et. 693, 49 L. Ed. 1051, in holding that the jurisdiction of the Bistrict Court 
did not obtain, it was pointed ont that the court had found that it was not in 
possession of the property. Nor can we perceive that it makes any différence 
that the jurisdiction is not sought to be asserted in a summary proceedings, 
but resort is had to an action in the nature of a plenary suit, wherein the 
parties can be fully heard after the due course of équitable procédure." 

Referring to First National Bank v. The Chicago Title & Trust Ce, 
198 U. S. 280, 25 Sup. Ct. 693, 49 h. Ed. 1051, the learned justice 
observed that in that case "it was pointed out that the District Court 
had found that it was not in possession of the property." 

The proceeding to which the petitioner McMahon was made a party 
was not a summary one in the strict sensé of that term. It did not 
<iiffer in any essential from that sustained in Whitney v. Wenman. 
Nominally an application for an order to sell property of the bankrupt 
în possession of the assignée, it was in its essence a pétition to bring in 
persons asserting liens for the purpose of determining the rights of 
such persons, and to sell the property free from ail Hens. The défend- 
ants were made such by subpœna and required to appear and answer or 
■défend. It was in substance a plenary suit. In Whitney v. Wenman 
the court said of the jurisdiction to détermine claims to or upon the 
property of the bankrupt in possession of the trustée under section 3, 
cl. 7, that it did not perceive "that it makes any diiïerence that the 
jurisdiction is not sought to be asserted in a summary proceeding, but 
resort is had to an action in the nature of a plenary suit, wherein the 
parties can be fully heard after the due course of équitable procédure." 

We entertain no doubt of the jurisdiction of the District Court. 
AVhether the necessary parties for the marshaling sought were ail be- 
fore the court we need not détermine now. The creditors aiïected can 
be brought in by amendment if found necessary. In respect to 
the judgment of the District Court overruling the objections made to 
the court's jurisdiction, we hâve reached the conclusion that the action 
of that court was subject to review under the supervisory powers con- 
ferred upon this court by section 24b of the bankrupt act of 1<S98. The 
décision of the Suprême Court in First National Bank of Chicago v. 
Chicago Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 
1051, seems to be an express authority to this effect. 

In the case cited the question as to whether the judgment and de- 
■cree of the District Court was reviewable under the supervisory powers 
of section 24b or by appeal under section 24a arose upon a pétition 
filed by the bankrupt's receiver in the bankrupt court asking the direc- 
tion of the court in respect to the sale of certain seeds which he claim- 
ed to hâve in his possession as the property of the bankrupt. No de- 
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fendants were made to the pétition. But certain strangers appeared 
specially for the purpose of denying the jurisdiction of the bankrupt 
court over the seed in question, and averred that when the proceedings 
in bankruptcy were bcgun tlie seed were in the custody and possession 
of one of the protestants as a wareho.use company and tliat warehouse 
receipts had been issued transférable by dehvery, and that the receipts 
had been assigned by the baniirupt before banlîruptcy to the other per- 
sons who had appeared to deny tlie jurisdiction. Upon the issue there 
made up as to the possession, the bankrupt court held that the receiver 
had never had possession, but, nevertheless, retained jurisdiction to sell 
the property to pay the holders of such warehouse certificates and reahze 
the surplus for the bankrupt estate. As we hâve before stated, this 
case was taken by appeal to the Circuit Court of Appeals and there re- 
versed upon the facts. The decree of the Circuit Court of Appeals was 
then taken to the Suprême Court by certiorari. That court passed 
upon the jurisdiction of the District Court preliminary to the considéra- 
tion of the jurisdiction of the Circuit Court of Appeals. If no appeal 
would lie from the decree of the District Court because the matter was 
only subject to review under the supervisory powers of the Circuit Court 
of Appeals, that court had exceeded its jurisdiction in going into the 
facts, and the proper decree would be one reversing the decree of the 
Court of Appeals with direction to that court to dismiss the appeal. See 
1!)8 U. S. 288-292, 25 Sup. Ct. ()93, 49 L. Ed. 1054. Upon the inquiry 
the court decided that "the proceeding in the District Court was a pro- 
ceeding in bankruptcy and not an independent suit" and that "no appeal 
lay to the Circuit Court of Appeals," and that the jurisdiction of that 
court in such cases was confmed to revision in matters of law under 
clause b, sec. 24. The decree of the Suprême Court was therfore that the 
decree of the Court of Appeals should "be reversed, with directions 
to dismiss the appeal and remand the cause to the District Court for 
further proceedings in conformity with this opinion." 

In Hewit V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 
48 L. Ed. 986, the Berlin Machine Works had claimed title to property 
in the possession of the bankrupt's trustée by an independent interven- 
ing pétition. From a decree in favor of the intervener the trustée ap- 
pealed under section G oï the bankrupt act to the Circuit Court of Ap- 
peals. That court assumed jurisdiction and afifirmed the decree of the 
bankrupt court, This last decree was then taken by appeal to the Su- 
prême Court. Upon the question of whether the decree was appeal- 
able or subject only to review by the Circuit Court of Appeals under its 
supervisory powers conferred by section 24b, the Chief Justice, speak- 
ing for the Suprême Court, said : 

"If the trustée had carried the case to the Circuit Court of Ap]ieals on péti- 
tion for su])ervision aiifl reviu-ion under section '24b of the bunlirupte.y law, 
the case would havc falleu within Holden v. Stratton, 391 U. S. lir>, 24 Sui>. 
Ct. 45, 48 L. Ed. 116, and tlie appeal to this court would hâve failed. But 
he took it there by ai)peal, thoush accompauied l>y sonie ajjiiarent effort to 
avail hiiuself also of the other luethod. And, as tlie Berlin Machine Works 
asserted title to the property i" tlie possession of the trustée by an interven- 
tion raisins a distinct and separable issue, the coutroversy may be treated 
as one of those controversies arising in bankruptcy |)rocoeding over whicn 
the Circuit Court of Appeals eould, under section 24a, exercise appellate 
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jurisdietlon fis in otlier oases. Sectio)i 2.")a relates to a])peals from jiulirments 
in certain ennnierated steps iu liaiiio'uptey ])ro<-eedingK in respect of wliicli 
spécial provision tlierefor was re(]uirecl (Iloldtm v. Stratton, snpi'a), v.iiile 
section 24a relates to coutroversics arisins in liankruptcy proceedinKS in tlie 
exercise by tlie bankrupt<'y courts of the jnrisdiction. vested in tlieni at law 
and in equity by section 2, to settle the estate of banlcrupts and to détermine 
controversies in relation thereto. Ilutcbiuson y. Otis, 100 U. S. 552. 23 Snp. 
et. 778, 47 L. Kd. 1179; Burleish v. Foreman, 125 Fed. 217, GO C. C. A. 109." 

We hâve repeatedly followed this case. See In re First National 
Bank of Canton, i;io'Fed. G3, G? C. C. A. 5;3(i ; Dolle v. Cassell, 1:35 
Fed. 52-55, 67 C. C. A. 526. 

In the earHer administration of the bankrupt law little attention was 
pivcn to the distinction between the cases appealable under section 
24a and those reviewable in matters of law under section 24b. but in 
Dolle V. Cassell, In re First National Bank of Canton, both cited abovc, 
and in the later cases of In re Mueller. 135 Fed. ?11, 68 C. C. A. 
349, Dickas v. Bai nés (C. C. A.) 140 Fed. 849, and Davidson v. Fried- 
man (C. C. A.) 110 Fed. 853, the distinction between the two remédies 
is clearly pointed ont and each held to be exclusive of the other. To 
thèse cases we adhère as in agreement with the act as interpreted bv the 
Suprême Court in Elliott v. Toeppner, 187 U. S. 327-333, 334, 23 
Sup. Ct. 133, 47 L. Ed. 200, Holden v. Stratton, 191 U. S. 115, 24 Stip. 
Ct. 45, 48 L. Ed. 116, Hewit v. Berlin Machine Works, 194 U. S. 296, 
24 Sup. Ct. 690. 48 L. Ed. 986, and First National Bank v. Chicago 
Title & Trust Company, 198 U. S. 280, 25 Sup. Ct. (i93, 49 L. Ed. 1051. 

The distinction between cases which are "proceedings in bankruptcy" 
under section 34b and those which are "controversies arising in bank- 
ruptcy proceedings" and appealable under the gênerai appellate juris- 
diction of the court as confirmed by section 24a is not alwavs clear 
nor easily stated. Between Hev.'it v. Berlm Machine Works and First 
National Bank of Chicago v. Chicago Title & Trust Co. there is this 
distinction : In the fîrst case the stranger voluntarily came in and 
set up a claim against property in possession of the bankrupt's trustée. 
Very clearly that made one of those independent controversies which 
may arise in a bankruptcy proceeding or in any other where the res is in 
cnstodia legis and was appealable under section 24a. In the later 
case the same kind of issue arose, but it arose upon the application 
of the trustée for an ordcr of sale and as incident to that the déter- 
mination of a claim against the property held by one not a party to the 
proceeding. The latter is plainly held to be a "proceeding in bank- 
ruptcy" not appealable, but reviewable in matters of law only upon an 
appeal to the supervisory powers of the Court of Appeals under sec- 
tion 24b. The distinction we recognize and apply in this case by hold- 
ing that the proper and only mode of correcting error in the case was 
through the supervisory powers of this court, and that the petitioner 
resorted to the right remedy though be had no wrong to redress. 

The decrce appealed from is affirmed. The court below will proceed 
with the cause in accordance with this opinion and as it may be ad- 
vised. 

Costs of this pétition will be paid by the petitioner. 
147 F.— 44 
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SPRINGFIELD COAL MINING CO. v. GORDON. 

(Circuit Ctourt of Appeals, Seventh Circuit August 11, 1900.) 

No. 1,235. 

Mines and Minbeals— Pbotection of Coal Mine Shafts— Ii-likots STA-rtiTH. 
Ttie provision of Act III. April 18, 1809 (Laws 1899. p. 303). re- 
latiiig to coa! mines, which requires tijat "the miper and lower landin.cs 
at tlie top of the sliaft sliall be securely fenced • • • so as to prcvcat 
eitlier men or inaterials from falling into tlie .stiaft," and givps a ri};lit of 
action for any injury occasioned by a willful failure to comply witb its 
provisions, to which the défense of contributory négligence or assuniption 
of rislï caiinot be pleaded, is intended to guard agaiiist the accidentai fall- 
ing of men or materials into a shaft, and hns no application to a case 
wliere a inan voluntarily thrust his head and shoulders through a feiice 
Into a shaft, and was struclî; and killed by a cage. 

In Error to the Circuit Court of the United States for the South- 
ern District of Ilhnois. 

C. C. Conkhng, for plaintiff in error. 

James E. McDowIing, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The action in the Circuit Court was 
to recover damages for the death of défendant in error's husband, 
resulting from falling into a coal mine belonging to the plaintiff in 
error; the verdict of the jury being for four thousand dollars, upon 
which judgment was entered. 

The coal mine in question was operated by means of a shaft having 
three parallel compartments, which extended vertically down into 
the earth to the depth of about two hundrcd and fifty feet. One 
of thèse compartments was used to carry the air current into the 
mine. The otlier two, the carrying compartments, were each about 
ten feet in length, and seven feet in width, and were separated from 
any other by hcavy timbers; the two cages used for hoisting pur- 
poses being raised and lowered through thèse compartments by means 
of a cable and engine — one of the cages rising through one com- 
partment of the shaft, while the other was lowering through the 
other compartment, and vice versa. 

Over thèse two compartments, at the mouth of the mine, was 
erected a structure of heavy timbers, which formed a part of the 
top Works of the mine, and which was of the same relative dimen- 
sions as the openings of the shaft; its use being to raise the hoisting 
cages to a landing above the ground, or lower landing. As a founda- 
tion for thèse top works, there were heavy timbers called mud sills 
placed around the two compartments of the shaft, about level with 
the surface of the ground, and with thcir inside faces even with the 
timbering around the inside of the shaft. 

The accident occurred on the west side of the west compartment, 
where the structure was as follows: At the corners of the mud sill 
on the west side, were corner pièces of twelve by twelve inch timbers, 
whicii ran up vertically above the ground, forniing a part of the 
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top Works. Running horizohtally between tliese posts were timbers 
six by eight inches, called buntings, securely mortised and built in- 
to the posts, parallel with each other, and about eighteen inches apart. 
Running vertically from the bottom of the shaft to the shive wheel 
at the top of the top worl-rs, just inside thèse buntings, and fastened 
to them midway between the two corner posts, were guide rails con- 
structed of timbers four by six inclies, to wliich the cages were fitted, 
and up and down wliich the cages ran as they were being raised and 
lowered. There were also cross pièces sixteen feet in length of three 
by twelve inch timbers, running diagonally from each of the corner 
posts at the mud sill, to the other corner post. This construction 
was substantial and solid, of entire new timbers, and conforming to 
the construction usual to mines in that vicinity. 

On the day of the accident the superintendent had instructed the 
men employed at the top of the mine to send some timbers down in- 
to the mine at the first opportunity. About two o'clock in the after- 
noon, ail the coal which was available at the bottom of the mine 
having been hoisted, the top men, including Daniel Gordon, the de- 
ceased, were called down to the ground landing, to load timbers on 
the cages, and send them into the mine. The east cage was loaded 
with heavy timbers and sent down. The men at the bottom of the 
shaft, not having finished their part of the work when the men on 
the top had the other timbers ready to be sent down, Gordon, with- 
out any instruction from any one, went to the west side of the west 
compartment, constructed as described, to "joke" with the men be- 
low. Putting bis head and shoulders between the buntings, just 
south of the guide rail, he began "jollying" the men who were tak- 
ing the timbers out of the cage at the bottom, telling them to hurry 
up and the like; and it was while he was in this attitude, with his 
head thrust through the buntings, that the west cage in lowering 
caught him, crushing him between the cage and the buntings, and 
killing him instantly. There was no évidence that the engineer hav- 
ing control of the cages had any knowledge that Gordon's head was 
thrust through the buntings, or that Gordon in any way was in dan- 
ger of the lowering cage. 

The act of the General Assembly of the state of Illinois of April 
18th, 1899 (Laws 1899, p. 303, §'2), provides "that the upper and 
lower landings at the top of the shaft shall be securely fenced with 
automatic or other gâtes, so as to prevent either men or materials 
from falling into the shaft"; and also (section 33, p. 324), "that for 
any injury to person or property occasioned by any willfid violation 
of the act, or willful failure to comply with its provisions, a right of 
action shall accrue to the party injured, or to the widow or children" ; 
and the Suprême Court of Illinois bas held that in actions founded 
upon thèse statutes, the défense of contributory négligence and as- 
sumption of risk will not lie. Fulton v. Wilmington Star Mining Co., 
133 Fed. 193, 06 C. G. A. 247, 68 L. R. A. 168. WilHs Coal & Min- 
ing Co. v. Grizzell, 198 111. 313, 65 N. E. 74. It is upon thèse stat- 
utes, and this construction of them, that the défendant in error bases 
her right of recovery claiming such right of recovery even though 
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the accident was due to the fact of the deceased havîngf neediessiy 
put his head through an aperture in a fence that was entirely suf- 
ficient to prevent either men or materials from falling into the shaft. 

Plainly the purpose of the statute was to prevent men or materials 
from failing into the shaft. Tlie provision was intended to protect 
the men in tlie mine, as also the men working around tlie edge of 
the mine. /Vnd any fence sufficient to prevent eitlier men or materials 
from falling into the shaft is a fence in compliance with the require- 
ments of the statute. 

The fence in question had apertures tliat would perhaps hâve per- 
mitted material of certain dimensions to fall into the shaft ; and had 
such material fallen through those apertures, injuring some one in 
the mine, the case would be différent from the one before us. Had 
Gordon himself fallen through one of thèse apertures the case might 
hâve been différent. But in the case before us, no one in the mine 
was injured; no material went through the apertures; and no man 
fell into the mine. No case therefore is made out of a landing so 
insecurely fenced as to prevent either men or materials from falling 
into the shaft. On the contrary, the sole case made out is that of a 
fence, that though securely preventing men or materials from falling 
into the mine, was not so tightly constructed that a man might not 
thrust his head into the shaft. 

The statute of Illinois for the protection of miners is justly strict 
and comprehensive. In the interest of humanity, it goes much be- 
yond the requirements of the common law. But the limit that this 
statute has had set upon itself is the limit also to which the courts in 
its enforcement can go. The purpose of the section in question was to 
provide a barrier that would prevent men and materials from falling 
into the mine. That purpose was fully met by the fence provided by 
plaintiff in error. There is no command in the statute that the 
fence shall be made so tight that a man, consciously seeking to thrust 
his head into the shaft, may not be able to do so; and having done 
so shat he may hâve a right of action for the conséquences of his 
deed. And in the absence of such a purpose in the statute, the 
courts may not, by interprétation, supply it. In short, the case is 
not one that comes within any of the commands or prohibitions of 
the statute, nor within any of the liabilities created by the common 
law, and présents therefore an injury for which the law offers no 
rcmedy. The Circuit Court erred in overruling the plaintiff in er- 
ror's motion, made at the close of ail the évidence, to exclude the 
évidence; and also erred in refusing on the whole record to give to 
the jury an instruction to find the plaintiff' in error not guilty; for 
which error the judgment of the Circuit Court is reversed, and the 
cause remanded with instructions to grant a new trial. 
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LEIGII V. KEWAXEE MFG. 00. 
(Circuit Court of Appeals, Soveutii Cir(;uit. Fel)ruary G. 190G.) 

No. l,21.j. 

Appeal Ai'D Error — Grounds for DisMissAL— Waiver oiî Kelkase of Krkors. 

After an action at law Iiad pi'oceedecl to a verdict for plaiiititï, a motion 
for ne\Y trial liad been ovcrruled, aud nothiiig reuiaiuod l)ut to enter 
judgmeut, tl:e defoudant flled a l)ill in e(iuit.v in the same court and 
obtained an injuuction stayins furtlier in'ocoedings, ou condition, liowever, 
exacted by the court and acceiited by liiui, tliat lie give a bond for the 
payment with interest of the auioimt of the verdict, should the injunction 
flnally be dissolved aud judRuieut be entered thereon. Ilcld, that the giv- 
ing of such bond was a waiver and release by défendant of any errors 
in the law action up to the granting of the injunction. and that on its 
dissolution ho could not prosecute a writ of error from the judginent enter- 
ed on the verdict for allegcd errors occurring at the trial. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dig. Appeal and Error, 
§ 1005.] 

In Error to the Circuit Court of the United States for the Eastern 
division of the Northern District of Illinois. 
On plea of release of errors and demurrer thereto. 

The uiatter under considération is a plea of release of errors, filed In this 
court, demurred to by the plaintifî in error. 

The case in which the plea is filed, brought hère from the Circuit Court (127 
Fed. 990) was a suit at law by the défendant in error, against tho plaintiff 
in error, to recover twelve thousand dollars — the déclaration being on the 
conimon oounts. On this suit tlie trial had procoeded to the renditiou of a ver- 
dict In favor of the défendant in error, for sevcn thousand dollars, and the 
overruling of a motion for a new trial, when the plaintiff in error flled in the 
Circuit Court his bill in equity, asliing tliat tlie furtlier prosecution of the 
suit at law be restrained ; and upon this bill, tlie answers thereto, and a rep- 
lication, an injunction was issued restraining the further prosecution of the 
suit at law, but upon this condition, that the plaintiff lu error should cause to 
be flled an injuuctiou bond in the sum of ten tliousand dollars, conditioned 
aniong other things, that in case of the dissolution of the injunction, the iiiani- 
tiff in error would pay the amount of the verdict reiidered in the suit at law, 
together with interest thereon at flve per ceut. and ail costs, and such judg- 
ment, if any, as should at any time thereafter be entered on such verdict. 

The bond, conditioned as above, was duly flled, and a deeree having fieen 
entered, was appealed from to the Circuit Court of Appeals, where, on con- 
sidération, it was reversed. Kewanee Manufacturing Co. aud Henry D. 
Laughlin, Appellants, v. Edward B. Leigh, i;{5 Fed. .58, 67 C. C. A. .532. w'here- 
upon the injunctioiial deeree in the Circuit Court was dissolved, and a judg- 
inent entered in the suit iit law for seveii thousand, seven hundred twenty-nino 
dollars, and sixteen cents; which judgment is the one sought to be reversed in 
the proceeding in error in whicli this plea of release of errors is flled. 

Further facts are stated in the oi)inion. 

Jno. P. Ahrens, for plaintif! in error. 
Wm. Brace, for défendant in error. 

Before GROSSCUP and BAKER, Circuit Judges, and SAN- 
BORN, District Judge. 

GROSSCUP, Circuit Judge, after stating the facts, delivered the 
opinion. 

The averments of the bill and answçr upon which the injunction 
was obtained are fuUy set forth in Kewanee Manufacturing Com- 
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pany v. Edward B. Leigh, supra, and need not be repeated hère. It 
is sufficient to say that the bill was predicated largely iipon the al- 
leged existence of an équitable set off not provable in the suit at 
law ; and was disposed of in this court, chiefly because the facts 
set forth constituted no rightfui set off, either équitable or légal. 
True the court held that one of the claims made by the bill could 
hâve been interposed as a défense in the suit at law; but this was 
a minor part of the claims upon which the bill was founded. 

The suit at law was enjoined after it had proceeded to verdict 
and motion for new trial overrnled. Nothing remaincd in that suit 
but judgment. But for the injunction the judgment presumabiy 
would hâve been entered at once, and satisfied at once, either by 
payment or exécution. The effect of the injunction suit was to 
delay this satisfaction — to hang the suit at law in the air — and cause 
défendant in error to follow the equity case into the Circuit Court, 
and take it fînally to the Circuit Court of Appeals. It is our judgment 
that an injunction, thus hanging up at the last moment the entry 
of judgment, but upon condition exacted by the court, and accepted by 
the plaintiff in error, that in case the injunction was dissolved, the 
verdict and the judgment thereon should be paid in full, is, in effect, 
a stipulation in court that ail errors in the suit at law, up to the 
granting of the injunction, are waived' and released. Otherwise the 
condition exacted for the injunction, and accepted and acted upon, 
would be wholly ineffective — resulting in the plaintiff in error having 
obtained ail he asked, and being permitted to cast off with impunity 
ail that was required of him. 

The demurrer to the plea of release of errors, is overruled, the plea 
is sustained; and, there being no assignmnt of error outside of those 
released, the judgment of the Circuit Court is afïirmed. 
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(Circuit Court of Appeals, Seventh Circuit. Ausust 11, 1908. Reliearing De- 
nied, October 2, 1900.) 

No. 1,248. 

1. Bankruptcy— Appkal— Mattees Pefse^jted for Décision. 

Wliere a référée passée! upon oiil.y otie of a number of objections flled 
to tiie discbarge of a bankrupt wiiicli he sustained, and liis report was 
confirmod by tlie District Court, au appeal froui tbe order deuying a dis- 
cliurge brings such ob,1eetion only bel'ore tbe ajjpellate court for considéra- 
tion. 

[r>l. Note. — Appeal and review in banlvruptey cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

2. SaME— DlSCIIARGE—CONCEALMENT OF ASSETS. 

A bankruiit . was président of a corporation engaged in a mail order 
business, and, as such président prepared a list of naines and addresses 
for use in the business, and at tlio s.'inie finie made a duplicate thereof 
which he liept at his house, as claimed, to guard against its loss by tire. 
Botli lie and the corporation becanie baiilirupt and the original list was 
scheduled und sold as an asset of the corporation. Held, that the dupli- 
cate list was also the property of the corporation, and that the bankrupt's 
failure to schedule It as an ai9set of his own dld not constitute a con- 
cealment of assets which debarred him from tbe right to a discharge. 
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3. Same. 

Wliile Intent Is a material inquiry on an Issue as to tlie concealment of 
assets by a bankrupt, a fraudulent intent alone does not justify a refusai 
of a (liseharge unless assets belonging to bis estate were aetually concealed 
or withheia. 

Appeal from the District Cotirt of the United States for the Eastcrn 
Division of the Northern District of IlHnois. 

Thos. Cratty, for appellant. 
Lessing Rosenthal, for appellee. 

Before GROSSCUP, BAKER, and vSEAMAN', Circuit Judges. 

GROSSCUP, Circuit Jiulge. January 2:;rd, 11)02, the appellant was 
adjudged a bankrupt, and on the li'th of June, of the satne year, peti- 
tioned the District Court for his discharge. Objections having beeu 
filed by one Percy G. Ullman, one of the créditera, tlie pétition with 
the objections were referred to the référée ; and upon the referce's re- 
port that the bankrupt was not cntitled to his discharge, and the excep- 
tions to that report filed by the bankrupt, an order was entered refus- 
ing his discharge. From this order the appeal is prosecuted. 

Some question is made as to what is the basis of the infjuiry hère, the 
appellee claiming that his thirteen sjx'cifications of objections to the 
bankrupt's discharge are before the court — the appellant in.sisting that 
the first, and the first only, of thèse spécifications is the basis of the 
inquiry. 

The order appealed from shows that the case in the District Court 
came on to be heard on the report of the référée, and the bankrupt's 
exception thereto, and that thereupon it was ordered that the exceptions 
be overruled; that the report and the recommendations herein be ap- 
proved and confirmed ; and that the pétition for discharge be denied; to 
ail of which the bankrupt entered his motion for an appeal. 

Going back to this report of the référée, it is seen that tlie spécifica- 
tion passed upon was that the bankrupt had concealed assets from his 
trustée, by omitting to schedule a list of names of customers, said to 
constitute a valuablc asset : that the omission was with fraudulent in- 
tent ; and was done knowingly, and in violation of the provisions of 
the bankruptcy act. No other spécification having been passed upon by 
the référée, we are of the opinion that the spécification set out is the 
only one that was before tlic District Court, and thcrefore the only one 
brought by appeal hère. 

The facts upon which this spécification is based are not in doubt. 
Before his adjudication as a bankrupt, appellant was président of a cor- 
poration of his own name. The corporation was in what is known as the 
mail order business — a business requiring a list of names and addresses 
constantly "freshened up," by dropping useless names, and adding use- 
ful ones, to whom the corporation could address mail presenting its 
business. Appellant as président, prepared thèse lists, and at the same 
time made copies — the originals being tran.scribed into the corpora- 
tion's books, the copies being taken by the bankrupt to his bouse— for 
the purpose, as he testifies, of making them safe against loss by fire. 
Eventually both appellant and the corporation becanie bankrupts, the 
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original lists being scheduled in the corporalion's assets, and soie! as 
a portion of such assets — the copies kept by appellant not being so 
sold in the corporation's assets, nor inchidcd in tlie scliedulc of his Per- 
sonal assets. And it is upon this allcged omission to inchule thèse 
copies in his list of personal assets, that the spécifications of objection 
were based, and the decree appealed from denying the discharge pro- 
ceeded. 

On the face of this évidence it is plain that the copies kept at his 
house by the appellant, as well the originals spread upon the books of the 
corporation, belonged to the corporation. The copies were prepared 
by appellant, as président of the corporation, presumably at the cost 
of the corporation. They were copies of a list that was an asset of the 
corporation. As against the corporation, appellant could not bave 
claimed them. As against the corporation, appellant would, upon a 
proper suit, bave been enjoined from using them. The copies were, in 
no sensé that we can see, an asset of his own, but were the duplicate 
only of an asset that belonged exclusively to the corporation of which lie 
was président. Indeed, the report of the référée, and the decree based 
on that report, make no question but what this was the real state of 
title as between appellant and the corporation. 

But because appellant at one time stated that he would like the list of 
names, that he might get again into the mail order business, and ad- 
mitted that the list would be of value to some one engaged in the 
mail order business — that the list had in fact some value — the référée 
was of the opinion that the appellant's omission to schedule the lists 
as his own property was donc with fraudulent intent. "The whole 
question" said the référée, "turns on the matter of intent." On this 
subject the référée and the District Court confirming him, bave, in 
our opinion, misapplied the law. While intent is a pertinent inquiry, 
intent is not the sole inquiry. The substance of the offense is the 
withholding of assets ; so that the true inquiry is whether, with fraud- 
ulent intent, he withheld from his schedule property belonging to his 
creditors. Apart from the withholding of assets, the intent constitutes 
no cause for denying a discharge; and the lists omitted, constituting no 
part of the property coming to the creditors, as already stated, thcre 
was no withholding of assets, and no case made out for a refusai of 
the discharge. 

This view of the case results in a reversai of the decree below. We 
hâve hesitated whether merely to reverse the decree, opening the ques- 
tion of discharge to a new inquiry, or whether to reverse it with instruc- 
tions to grant the discharge asked for. On refîection the latter seems 
to us to be the more équitable. The objecting creditor bas had his 
day in court to prevent the discharge. On that day it was his duty to 
présent to the court, not one reason only, but ail the reasons, why the 
discharge should not be granted. We will therefore treat the objec- 
tion considered as the whole case against discharge, and those objections 
having been passed upon on the merits, the order to be entered hère 
ought to complète the transaction. The order of the District Court is 
therefore reversed, with instructions to sustain the bankrupt's excep- 
tions to the master's report, and to grant the discharge. 
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MOY SUEY V. UXITED STAI^ES. 

(Circuit Coni't of Apiieals, Scventli Circuit. Augiist 11, ]i)00.) 

Xo. 1.2:',!). 

1. AlJENS — PkOOEEDINOS for ])EPOR'r\T!()N OF ClilXKKK — Cl.VIM OK CiTIZKXSTI IP. 

A résident of tlie United Stiitcs claijuin;^ to Ise :i riuSivc !p(n-n citizen, al- 
tliougli of tlie Cliinese ruée, nia.y not be deitorled or lianishcd mitil tlie rij^lit 
of tlie governnienl to dejtort or Itanish bas Ijeen Judicially deterniined in 
accordanee witb the nsual and ordinury rides of évidence. 

2. SaIIE — lOviUENCE COK.SIDKHED. 

In proceedinfçs for the déportation of a Chinese person cliai'ged with be- 
ins unlawfuUy in tins country, which were resisted on the sroinul tliat de- 
fendant was a native born citizen of the Uuited States wbere lus testimony 
was consistent and exiilicit, .sïivin^ his place of birth, résidence at différent 
times, jilace of atteuding school, and the occnjjatiou and places of business 
of bis father and imcle, and was corroboratcd b,y the testimony of his 
uncle and cousin, and wholly uncontradicted, liis d(>portation was not war- 
rauted by a findins that he had not established liis riaht to remain in the 
United States "by allirmative proof to the satisfaction of the comniission- 
er," as required^bv section C, Act May 5, 1892, c. GO, 27 Stat. 2ô [U. S. 
Coûip. St. 1901, p. l.'GC] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

Benjamin C. Bachrach, for appellant. 
Elvvood G. Godman, for appellcc. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. Moy Suey, appellant, was arrested 
Feb. 7th, 1904, as a Chinese person in the United States in violation 
of settion 6 of the Act of May -5, 1892, c. (iO, 2? Stat. 2-5 [U. S. Comp. 
St. 1901, p. 1330 |, amended Nov. 3, 1893; the spécifie charge being 
that he was a Chinese laborer unlawfully in the United States, without 
a certificate of registration. At the final hearing before the Commis- 
sioner, Suey resisted an order of déportation, on the ground that he 
was a citizen of the United States, having becn born in New York City 
twenty-tvvo years previously. The Commissioner, however, found that 
he had not "satisfactorily established, by affirmative proof, his lawfitl 
right to be and remain in the United States," and entered an order for 
déportation; and on appeal to the District Court, this order was af- 
firmed. 

The évidence before the Commissioner, and the District Court on ap- 
peal, consisted chiefiy of the testimony of appellant himsclf, and of his 
uncle and cousin. The appellant testificd that he was born in New 
York City; giving the name of his father and mother; and the namc 
of the Chinese mercantile firm of which his father was a m.ember; also 
the Street, and the street number of the house in which he lived up to 
the tiiue he left New York. He stated further that he went to an 
American School at Second Avenue and Fifty-ninth Street, that he 
went to a Sunday School. Ilis father having returned to China, whcn 
he was about ten years old, appellant went to live with his uncle, 
giving, in his testimony, the street and number of his uncle's résidence. 
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as well as the name of his uncle. He came from New York to Chicago, 
according to his testimony, with his cousin, giving the name of his 
cousin, and the place where both he and the cousin had worked in 
a laundry in the city of New York. And ail of this testimony, so far 
as the uncle and cousin were connected with it, was re-enforced by 
their testimony. With slight différences — différences of a character that 
strengthen rather tlian impeach the credibility of the witnesses — the 
testimony of ail the witnesses is harmonious. 

Against this the government has brought nothing, either to impeach 
the credibility of the witnesses, or disprove the probability of their nar- 
rative, excepting this, that when first approached by the inspector, ap- 
pellant refused to talk, further than to say that he was a native of the 
United States, but had forgotten the date and place of his birth. There 
is no testimony, for instance, throwing doubt upon the fact that there 
was a Chinese mercantile firm of the name stated ; or of the fact that 
appellant attended the schools named, or the Sunday School ; or of the 
fact that the street and number named was the résidence of Chinese 
twenty-two years ago, when appellant was bom ; or of the fact that the 
uncle and cousin lived where appellant stated they lived, and were en- 
gaged in the business that appellant stated they were engaged in; or 
of any other fact upon which appellant built up his case of nativity. 
Indeed, upon the testimony presented, were the inquiry one respecting 
the descent of property, or something other than déportation dépendent 
upon appellant's nativity, the testimony thus uncontradicted would be 
accepted by any court as the proven record truth. 

But the government claims, that under section three of the déporta- 
tion act, any Chinese person or person of Chinese descent, shall be 
adjudged to be unlawfully within the United States, imless such person 
shall establish, "by affirmative proof, to the satisfaction of the judge 
or commissioner, his lawful right to remain in the United States" ; and 
that this provision, in some way, nullifies the weight that would other- 
wise be given to the évidence referred to. Unquestionably Congress 
has power to exclude from our shores aliens of any birth, including 
the Chinese ; and having that power, has the power also to prescribe the 
conditions on which such exclusion shall be exercised. That the con- 
ditions prescribed may be hard would, in a judicial inquiry, be of no 
moment, for under such circumstances the question is not one of con- 
stitutional right, but of national policy. Fong Yue Ting v. U. S., 149 
U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905 ; The Japanese Immigrant 
Case, 189 U. S. 86, 23 Sup. Ct. 611, 47 L. Ed. 731. But when a 
person, physically and politically présent in the United States at the 
time he is arrested for déportation, claims that he is an American born 
citizen, and resist déportation on the basis of his rights of citizenship, 
the case is an entirely différent one. Nativity gives citizenship, and is 
a right under the Constitution. It is a right that congress would be 
without constitutional power to curtail or give away. It is a right to 
be adjudicated in the courts, in the usual and ordinary way of ad- 
judicating constitutional rights. No rule of évidence may fritter it 
away. When such right is in court asking for the protection of the 
law, no question of public policy can affect it. The citizen deported 
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is banished, and banishment is a punishment that can follow only a 
judicial détermination in due process of law. Black's Law Dictionary, 
4 Blackstone Commentaries, ;377. 

True it was held in United vStates v. Sing- Tuck, 194 U. S. 161, 24 
Sup. Ct. 621, 48 L. Ed. 917, that a person assertinj^- his right to enter 
the country, on the ground that he is a citizen, is not entitled to a 
writ of habeas corpus in the absence of an appeal to tlie Sccretary of 
the Treasury from the order of the inspecter denving his entry ; and 
subsequently (United States v. Ju Toy, 198 U. S. 253,' 25 Sup. Ct. 644, 
49 L. Ed. 1040) that even after sucli appeal to the Secretary of the 
Treasury, and a déniai of his right to enter, a person whose right to 
enter the United States is qucstioned under the immigration law may not 
obtain entry by writ of habeas corpus, even though the right claimed is 
in virtue of American citizenship — a very vigorous dissenting opinion 
by Justices Brewer and Peckham having been filed in the latter case. 
Thèse cases proceed upon the principle that the person applying for the 
writ is not within the United States, but is seeking to enter or re-enter ; 
and that as against such right of entry or rc-entry, the government 
constitutionally may make the political department the final judges. 

But there is a fundamental distinction betwecn tlie case of a citizen 
of the country who bas left the country and is asking to re-enter it, 
and a citizen of the country who has never left it, but whom the 
government is asking to déport; and while it is true, now that the Su- 
prême Court has so decided, that the political power of the govern- 
ment may say whether a citizen of the country who has gone away shall 
be allowed to return or not, it seenis to us uncontrovertable that a citi- 
zen of the country, who lias not gone out, may not be deported or 
banished until the right of the government to déport or banish has 
been judicially determined. And approached from this point of view, 
the case made out by appeliant entitles hini to a reversai of the order 
of the District Court. The order of the District Court, affirming the 
order for the déportation of appeliant, is reverscd, and the cause re- 
manded with instructions to discharge the appeliant. 
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MERCANTILE TRUST CO. et al. v. WIIEELER. 

(Circuit Court of Appeals, Seventh Circuit. May 1, lOOG.) 

No. 1,233. 

Appeal — Review~Fi>;dtngs of F.\ct. 

Findings of t'act nmde by a iiiapter on oral toptiniony t.'ikon before liim 
and approved by the trial court will not be disturbod on aiipeal, unless it 
appears that an obvions mistake was made in tlie considération of the évi- 
dence. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
« 4015.] 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 
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Philip B. Warren, for appellants. 
Samuel P. Wheeler, in pro. per. 
Henry A. Gardner, for appellees. 

Before GROSSCUP, BAISER, and SEAMAN, Circuit Judges. 

PER CURIAM. The only cpiestion is whether the report of the 
master, on which the decree appealed from is based, is supported b}^ 
sufïicient évidence. On every material élément of appellee's case 
évidence was produced. The master was in the best position to 
judge of the wcight and credibility of the testimony given orally 
before him, and his finding, approved by the Circuit Court, should 
not be disturbed by us, unless it appears that an obvious mistake was 
made in the considération of the évidence. Cravvford v. Neal, 144 
U. S. 585, 12 Sup. et. 759, 36 h. Ed. 552. So far from this being true. 
we are satislied that the finding was amply justified by the record. 

The decree is affîrmed. 
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(Circuit Court of Appeals, P^iglith Circuit. September 3j 190G.' 

No. 2,017. 

1. rATENTS— iNVENTfON— StONE CecISHEKS. 

Tlie lioyt patent. No. 52.^,419, for an Improveniont in gyrator.y stone 
cru.sliers, wliieli coiisists only in making tlie lioiiper in two anuular sec- 
tions and so suii])ortiug tlie outer section tliat the iimer one ma y be 
lifted out iudependently of tlie otlier to facilitate the making of repairs 
in the interior of the crusher, instead of making it in a single ])iece or in 
radial sections as previonsly done, is void for lack of invention ; only 
mechauical skill and expérience being required to devise such irnprove- 
meut. 

[Kd. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, §§ IG, 17.] 

2. Same. 

Tlie Gates and Capen patent, No. 610,G.")9, for an iniprovement in 
gyi'ator,v stone erushers, covers only a mère détail of construction, 
withiu tiie domain of meehanical skill, and is void for lack of invention. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Utah. 

John R. Bennett and Thomas P. Sheridan, for appellant. 
Charles K. Ofîîelcl and Charles C. Linthicum, for appellee. 

Before SANBORN and VAN DEVAKTER, Circuit Judges, and 
PHIEIPS, District Judge. 

VAN DEVANTER, Circuit Judg:e. This is an appeal from a 
decree of dismissal of a bill for the infringement of claims 1, 2, 3, 
and 4 of letters patent No. 525,419, issued September 4, 1894, to the 
appellant, upon the application of Avery Eugène Hoyt, and of claim 
1 of letters patent No. 61G,Go9, issued December 27, 1898, to the 
appellant upon the application of Philetus Warren Gates and Thom- 
as W. Capen. Both patents were for improvcments in gyrator3^ 
stone erushers, the art in relation to which is shown to hâve been 
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well advanced. The construction and opération of sucli a cruslier 
are sufficiently described as follows : Its frame is in tlie nature of an 
upright cylinder consisting of two parts, designated as a bottom 
shell and a top shell, which are rigidly fastcned togetlicr by means 
of bolts inserted in exterior flanges at the point of union. The top 
shell has a removable lining of sectiona! plates of chilled matcrial, 
called concaves, forming a crushing chamber open at the top and 
bottom and shaped like an inverted truncated cône. Inside of this 
chamber and moimted upon a gyratory shaft is a crushing head of 
chilled material resembling a truncated cône. A spider, which is 
a vertical bearing box connected by two or three arms or legs with an 
annular rim, surmounts and is rigidly secured to the top shell. The 
shaft is engagée! at its top in the bearing in the spider and at its 
lower end, which is within or below the lower shell, is mounted in 
an eccentric. When it is gyrated the crushing head is given a wab- 
bling motion, like that of a top in the final efïort of spinning, and 
is always approaching the concaves at one point as it recèdes from 
them at another. The stone is delivered at the openings between 
the arms of the spider by means of a hopper and falls into the space 
between the crushing head and the concaves, as will be readil^' 
understood from the following représentation of the top of the ma- 
chine : 




The hopper formerly consisted of a single pièce, or of segments 
separated by radial lines and bolted together. It rested at its lower 
inner part upon the spider rim, and at its higher outer part came in 
contact with the surrounding woodwork or platform. This and the 
weight of the hopper made access to the interior of the machine for 
the purposes of repair or adjustment somewdiat difficult, because 
that could be had only by removing the spider. To obviate this 
difhculty is the purpose of Hoyt's improvement, which, as described 
in the spécification forming part of the letters patent, consists (1) 
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in dividing the hopper annularly into two parts, as indicated in the 
foregoing illustration, the outer diameter of the inner part slightly 
exceeding tliat of the spider rim upon which it tests, and (3) in pro- 
viding the oiitcr part at its inner portion with a flange or legs to 
rest iipon a flange on the upper portion of the top shell of the ma- 
chine, so that the spider and the inner part of the hopper can be 
lifted ont of position without disturbing the onter part or the sur- 
rounding woodwork or platform. Tlie spécification also states that 
the inner part of the hopper may be formed intégral with the spider, 
without departing from the principle of the invention. The first 
four claims of this patent are as follows : 

"(1) A hopper for fi stone crusher fonned of two or more sections or 
rings arraiiged on différent planes, and one section formlng a continuation 
of the otlier so as to form a contiuiious unlirolvcn surface in the said lioi)per 
and one of said sections being adapted to l>e lifted up and away from the 
other section without disturbing the latter, substantially as des<'rlbed. 

"(2) A hopper for a stone crusher formed of two or more sections or rings 
arrangea on différent planes, and one section formlng a continuation of the 
other so as to présent an unbroken surface In the said hopper and the inner 
one of said sections resting upou an independent and différent support than 
that upon which the section or ring Immcdlately suiTounding it rests or is 
supported, substantially as described. 

"(3) The combination in a hopper for a crusher, of two or more sections 
arrangea on différent planes and forming a coutiuuous imbroken surface 
and so constructed that elther one of said sections may be removed without 
disturbing the other, substantially as described. 

"(4) In a gyratory stone crusher, the combination of a crusher frame, 
a hojiper constructed of outer and Inner sections or rings arranged on dif- 
férent planes and forming a eontiuuoua unbroken surface, a gyratory shaft, 
a crusher head thereon, a spider mounted on said frame and su])porting the 
inner section of the hopper, the said shaft, spider and Inner hopper section 
being so constructed that they may ail be removed without interférence from 
the outer section of the hopper, substantially as described." 

Assuming, but without deciding, that thèse claims adequately 
cover the improvement before described, in respect of both the an- 
nular division of the hopper and the means for supporting the outer 
section, the question is presented, does the improvement amount to 
invention? The advanced state of the art, as is disclosed in Gates 
Iron Works v. Fraser, 153 U. S. 332, 14 vSup. Ct. 883, 38 L. Ed. 734, 
and in Birmingham Cernent Mfg. Co. v. Gates Iron Works, 24 C. C. 
A. 132, 78 Fed. 350, and the common use of thèse machines, wher- 
ever stone was being broken or ore crushed, strongly suggest that in 
approaching a décision of the question we should not be unmind- 
ful of what was so well said in Atlantic Works v. Bradv, 107 U. S. 
192, 199, 2 Sup. Ct. 225, 231, 27 L. Ed. 438 : 

"The process of developmeut in manufactures créâtes constant demand 
for new a[)pliances, which the skill of ordiuary head workmen and engineers 
is generally adéquate to devise, and which, indecxl, are the natural and 
proper outgrowth of such develo]iment. Kacli step forward prépares the 
wa,\' for the next, and each is usuall.v taken b.v spontaneous trials and at- 
tempts in a lumdred différent places. To grant to a single party a monopoly 
of every slight advance uiade, except where the exercise of invention, some- 
what above ordiuary meclianical or engineering skill, is distinctly shown, 
is un.iust in principle and injurions lu its conse(]uen(es. The design of the 
patent laws is to reward tliose who make some substiintial discover.y or in- 
vention, which adds to our knowlcdge and makes a step in advance in the 
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useful arts. Such inventors are worthy of ail favor. It was never tlie object 
of those laws to gi'ant a monopoly for every trifling device, every shadow 
of a shade of an idea, whieh would naturaUy and spoutaneously occur to any 
skllled meelianic or operator in the ordinary progress of manufactures. 
Such an Indiscrhninate création of exclusive privilège tends ratlier to obstruct 
tlian to stimulate invention. It créâtes a class of spéculative scliomers 
who niake it their business to watch the advancing wave of imjjrovenient, 
and gatlier its foam in tlie form of patented nionopolies, wliicli cnable tliem 
to lay a heavy tax upon tbo industry of tbe couutry, witbout contrlbuting 
anytbing to tlie real advancenient of tbe arts. It embarrasses tbe bonest 
pursnit of business with fears and appréhensions of eoucealed liens and 
uuknown liabilities to lawsuits and vexations accountiugs for profits made in 
good faith." 

The hopper formed of two annular sections does net alter the 
opération of the crusher, but in that respect performs the same 
function in the same way as did the hopper cast in a single pièce 
or formed of sections separated by radial lines and bolted together, 
so the claim to invention lies entirely in so dividing the hopper and 
supporting the outer section that the inner section overlying the 
spider rim may be handled, put in place, and lifted out of place in- 
dependently of the other. Was this more than the employment of 
obvious mechanical expédients which would naturally occur to a 
skilled mechanic or engineer in the intelligent practice of his calling? 
We think it was not. To divide into parts what cannot be conveni- 
ently handled as a whole is elementary, if not instinctive, and to 
make the division of circular objects along circular lines has long 
been common. Indeed, the record contains several letters patent 
for improvements in blast furnaces antedating Hoyt's application 
which disclose hoppers divided into two or more annular sections 
for convenience in handling and in obtaining access to parts of the 
furnace below the inner lower sections. Of couse, when this hopper 
was divided, provision had to be made for supporting the outer sec- 
tion, and this was done by arranging a downwardly projecting fîange 
upon the inner part of that section and an outwardly projecting 
flange at the top of the top shell upon which the former could rest. 
But flanges in various forms had been so long and so generally used 
as a means of support or of holding parts of machinery in position 
that their adaptation to a situation not more complex or difficult 
than this did not require anything more than the application of 
ordinary mechanical skill and expérience. 

The case of Hendy v. Miners' Iron Works, 127 U. S. 370, 8 Sup. 
Ct. 1875, 33 L. Ed. 207, relied upon by the appellee, is well in point 
in principle. The first claim of the patent there in question was for 
an improvement in an ore feeder for quartz mills which consisted 
in mounting a feed cylinder upon a frame or foundation of timbers 
mounted upon rollers, so that the cylinder and frame could be read- 
ily moved when it was desired to repair the mill. The court held 
that the improvement did not amount to invention, saying : 

"It is contended, in défense, that claim 1 of the patent is really a claim 
only for niaking the timbers niovable, by mounting tlieni ni)on rollers. so as 
to be «ble to niove the cylinder and frame about as desired, and that this 
required no exercise of any inventive faculty. This seems to be tbe purport 
of tbe invention, as stated in tbe spécification. It is the moval)le charactcr 
of the frame on which tbe feed cylinder is mounted, so that the cylinder 



704 147 FEDERAL REPORTEE. 

and frame may be readily sliifted froni place to placo, vrhen repairs are 
desirod, tbat is desigiiated as tbo invoiitiou. WIioii tlie iiiill Is In opération, 
tlie movable feature is not broujrlit iuto pbjy. It is only wlieu tlie mill 
is ont of oj)eration tbat tlie movable feature is to be iised. ïbe first elaim 
does not a])pear to eover tlio funetioiis or opération ot' tbe feeding cyliuder, 
I, as a i)art ot tlie mill, wlien in ojieration ; and, iiiterpretins it by its own 
laiisiia,se as well as by tbat ot tbo di's<-rii)tion in tbe spécification, it covers 
ojily tbe mouiitins ni)on rollers ot tbe tinibers wliicli carry tbe feeding 
cylinder. lilerely pnttiiiK rollers im<ler an article, so as to make it niovablo, 
Vi'beii, witliout tbe rollers, it woiild not be movable, does not involvo tlie 
inventive faculty, and is not [latentable. * * * ft[oreover, tbere is no 
patentable combination between tbo rollers wbicli make tbe timbers movable 
and tlie feedini; cylinder, I, niouiued npon tlio tinibers. Tbe union ot iiarts 
is iiiereîy au aggrepition. Tlie teeding cylinder, mounted npon timbers 
wbieli hâve rollers, opérâtes no dilïerently from wbat it does wbeii moantcd 
npon timbers wbich bave no rollers." 

Our conclusion is that the improvement in the hopper did not in- 
volve the exercise of the inventive factilty. 

Formerly the spider rim was usnally fitted in a recessed shoukler 
in the inner tipper portion of the top shell, and its inner surface was 
flush with the concaves and immediately above them. This was 
deemed objectionable because it brought the rim within the sphère 
of the crushing action and thereby stibjected it to wear and radial 
strains which it was not well calculated to withstand. It is the con- 
tention of the appellant that the first claim of the Gates and Capen 
patent provides for a transposition of the spider rim from the inner 
shoukler in the top shell to an outer shoukler recessed therein, 
whereby it is removed from the sphère of the crushin,sf action. As- 
suming, but withotit deciding-, that the claim is properly so interpret- 
ed, the question arises, does it cover more than a mère détail of con- 
struction within the domain of mcchanical skill? The chief function 
of the rim, which is cast intégral with the spider arms and the top 
bearing for the gyratory shaft, is to sttpport that bearing and to pro- 
vide a means of securely holding it in place. The rim is set in the 
recessed shoulder or rebate and then bolted to the top shell. Sub- 
ject to the objection before named, it will ecpially perform its pur- 
pose Whether it is set in an inner or an outer rebate, and there is 
nothing which rendcrs one form of construction more complex or 
difficult than the other. Practically speaking, what was done was 
to make the depending flange upon a lid-like covering fit to the ex- 
terior of the réceptacle to be covered when before it had been made 
to fit to the interior. It was a mère détail of construction and within 
the domain of mechanical skill. 

The decree dismissing the bill was right, and is accordingly affirmed. 



SCTIWEtOIILEB v. LEVINSON. 
(Circuit Court of Appeals, Sevontb Circuit. August 11, 190G.) 

No. 1,203. 

Patents — Invention — Coat Pad. 

Tbe Schweichler jiatent No. C15,,500 for a coat pad is void for lack 
of invention, the only feature of tbe device wliicb the patentée is eutitled 
to claim as original, in view of bis acquiescence in tbe rejection of prior 
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claims by tlie patent office, boing ,i shoultler extension intégral witli tlie 
pad which does net involve patentable invention in itself nor constitute 
a true eombination in conneetion with the old part but meiely its 
enlargement or tlie uniting in oue oi" two parts whieli Imd previously 
been sewed togetbor. 

[Eu. Note. — For cases in point, see vol. 38, Coût. Dig. Patents, §§ 27-20.] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of lUinois. 

Tbe bill was to restrain infringcment of letters paterit Xo. Gl.^.fiOO issued 
December (>. 1S!)S. to Cari W. Scliweicbler, for iiuprovenient in coat pads. 
On the boariiig in the Circuit Court, the bill w.'!s disii!i;-sert for want of en.uity. 

The material portion of tlie letters patent, with the drawings, are as 
follows : 
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"My Invention relates to wearingr-apparel, and Is directed to improvements 
in pads which are espeeially designed for employment in coats to shape 
tlie shoulder and adjacent portions ; and my invention lias for its object 
to so construet a pad as to insure a perfect fit at this part of the garment. 

"Tlie nature of my invention will be readily ooniprehondefl from the fof- 
lowing detailed description when the same is read in connection witli tlK! 
accompanyiug drawin-js. in whieli l'^igure 1 is a viow in élévation of a ))or- 
tion of a coat, the dotted lines indicatinff tiio forni and location of iiiy iiii- 
provpd pad.' Fig. 2 is a view of tho pad before lieiug secured in positic.n. 
Fig. 3 is a top view of the pad, showing the rear shoulder extension ; and Fig. 
4 is a sectionnl view on tlie line 4, 4 of Pig. 2. 

"Referring to the snid drawings by letter, A dénotes the pad, and B the 
rear shoulder extension. 

"Two forins of pads are indicated in Fig. 1, the line x showing the ont- 
linc of pad for use in a coat liaving a stifC front extending to the edge, and 
y is the line of the ])ad for a soft-roU-front sack-coat, for a froek-coat, or for 
an overcoat. Obvlously the size of the i)ad is dépendent upon the size 
of the coat. 

"The inaterials of the pad are t^vo plies a a' of canvas, or, if desired, one 
ply of canvas and one of haircloth, and preferably the body-p!y is so eut 
as to présent the selvage or straight edge of the canvas at the front of the 
coat, and on thèse plies are laid one ply of cotton wadding and one ply of 
felt or padding. Thèse plies are in the order stated basted together for 
convenience in handling and are then stitched in an overcasting or 'zigzag' 
sewing-machine. 

"It will be observed by référence to Pig. 4 that the pad when in place 
présents the canvas or body ply next to the cloth of the garment and that the 
felt or padding ply is against the garment lining. In order that the pad 
may conform properly to the breast of the \\-earer, it is necessary that it be 
inade with a slight concavity, and this is effected in the following manner: 
The pad is placed in the zigzag-machine with the canvas ply undermost, 
.'uid the line of stitching is commenced at the pohit b on the shoulder exten- 
sion and carried to point a2 on the armhole edge of the pad, the Une fol- 
lowing the curved line z, which indlcates the begiiming of the shoulder exten- 
sion. From this point the stitching is continued in circular or approximately 
circular lines backward and forward, as shown. and during the stitching 
opérations the portion of the pad near the shoulder extension is raised, and 
the padding or felt is kept tant. By this method the pad is given a dished 
or concave form in cross-section as compared with the flat form of pad, 
which results in the employment of vertical lines. of stitching. 

"At or adjacent to the point a^ on the pad I provide a V-sliaped gash c and 
on the shoulder-line near the neck-opening a sinnlarly-shaped gash d. The 
function of thèse gashes is to obtain a perfect fit of the garment over the 
shoulder and around the armhole and to allow of easy movement of the 
arm and shoulder. The cuts are made in the flrst ply of canvas, which 
is incapable of stretching, and are on an average from one and one-half to 
two inches in depth, thus allowing from one-half to three-fourths of an inch 
Ktretch in the padding. e f dénote what 1 term 'sub-gashes,' which are 
l)rovided in tlie second ply of canvas or haircloth, dépendent upon which 
material is employée!. Thèse sub-gashes are made at points from one to one 
and one-half inches at eacli side of the gash proper, with the resuit of giving 
a uni form stretcb at this portion of the pad. g is a pièce of silesia or like 
material which is placed at the gashes and between the two plies of canvas 
or the plies of canvas and haircloth. 

"In stitching the pad the felt and wadding or padding or similar material 
under the canvas at the gash c is stretched, say, three-fourths of an inch. 
When the sleeve is sewed into the armhole, tho seam over the gash c is 
stretched about three-fourths of an inch. The back part of the coat on the 
shoulder-seam is held tightl.y full over the point of gash d. Tlie cloth cover- 
ing the fore part of the shoulder must be stretched at the shoulder-seam 
about one-half inch, so that au easy fit around the coUar and shoulders 
will resuit. 
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"The shoulfler extension Is an Intégral part of the pad proper and Is forai' 
ed by extendlng the materlals of the pad, as shown. This extension Is, how- 
ever, provided with a number of extra plies of wadding, which dimlnlsb 
gradually in wldth and give to the under side of the extension a convex 
form, which enters the hollow place on the shoulder of the wearer. The 
extra plies are lettered h, 1, and j and are secured by belng basted at the 
armhole edge, and when the sleeve is sewed in the edge nearest the armhole 
is basted in the armhole-seam. 

"My improved pad, as previously stated, wil] be made In sizes for dif- 
férent size and shape coats. With the use of the pad not only Is ,a per 
fect fit obtained, but the arm and shoulder are permltted free movemen 
wlthout Impairing the shai)e of the garment." 

The claims relied upon are as follows • 

"1. A coat-pad made up of plies of stretching and non-stretching materlal 
secured together by substantially clrcular Unes of stitching to give a concave 
form to the pad, the plies of stretching material being superimposed on tlie 
other plies, gashes and sub-gashes in the plies of non-stretcbing material, 
and a shoulder extension intégral with the pad and provided with additional 
plies of material gradually diminished In size and stitched together at the 
edge only, substantially as described. 

"2. A coat pad made up of plies of stretching and non-stretching materlals 
secured together by substantially clrcular Unes of stitching to give a con- 
cave form to the pad, and a shoulder extension Intégral with the pad and 
provided with additional plies of material gradually diminished in size «nd 
stitched together at the edge only, substantially as described." 

The file wrapper and contents show that when the patent was first applied 
for, the claims were set out as follows : 

"1. A coat pad made up of plies of stretching and non-stretching materlals 
and havlng gashes formed in the non-stretching material substantially Ui the 
manner and for the purpose set forth. 

"2. A coat pad made up of plies of non-stretching materlals havlng gashes 
and sub-gashes therein as described, and superimposed plies of stretching 
material substantially as and for the purpose set forth. 

"3. A coat pad made up of plies of stretching and non-stretching materlals 
secured together by substantially clrcular Unes of stitching to give a concave 
form to the pad, substantially as and for the purpose set forth. 

"4. A coat pad and an intégral shoulder extension thereof made up of plies 
of stretching and non-stretching materlals stitched together as described, 
sald extension being provided with additional plies of material gradually 
diminlshing in size, substantially as set forth." 

Thèse were re^ected upon each of the following patents: Smith, No. 236,267, 
Jan. 4, 1881 ; Dreyer No. 541,079, June 18, 1895. 

Thereupon the claims above set forth were strlcken out, and the following 
claims substituted: 

"1. A coat pad made up of plies of stretching and non-stretcbing materlals se- 
cured together by substantially clrcular Unes of stitching to give a concave 
form to the pad, the plies of stitching material being superimposed on the 
other plies, and gashes and sub-gashes on the plies of non-stretching material, 
Substantially as and for the purpose set forth. 

"2. A coat pad made up of plies of stretching and non-stretching materials 
secured together by substantially clrcular Unes ot stitching to give a con- 
cave form to the pad, and a shoulder extension intégral with the pad, and 
provided with additional plies of material gradually diminished in size and 
stitched together at the edge only, substantially as described." 

Claim one as thus set forth was again rejected, claim two belng allowed. 

Thereupon claim one as above set forth, was strlcken out, and the follow- 
ing substituted: 

"1. A eoat pad made up of plies of stretching and non-stretching materials 
secured together by substantially eircular Unes of stitching to give a concave 
form to the pad, the plies of stretching material being superimposed on the 
other plies, gashes and sub-gashes in the plies al non-stretching material, 
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and a shoulder extension intégral with the pad and provided with additlonal 
plies of material gradually diminislied in size and stitched together at the 
edge only, substantially as descrlbed." And thereupon both clalms were al- 
lowed. 

Other patents exliibited in the record are No. 190,780, Jan. 29, 1878, to 
C. L. Bradley, No. 2;iG.2(!7, Jan. 4th, 1881, to D. T. Smith, and No. 541,079 
Juue 18, 189Ù, to S. Dreyer. 

No serions question is niade that the défendant bas not copied the coniplain- 
ant's patent. 

The further facts are stated in the opinion. 

Francis A. Hopkins, for appellant. 
Frank A. Helmer, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. It will be observed that claim one 
of the patent as amended, and for the second time rejected, em- 
bodied the phes of stretching and unstretching materials, secured 
together by substantially circular lines of stitching, to give the pad 
a concave form; also that the plies of stretching material should 
be superimposed by other plies; also that there should be gashes and 
sub-gashes on the plies of stretching material. This is exactly the 
combination of the first claim of the patent as allowed, and sued 
upon, except that in the first claim as allowed, a shoulder extension 
intégral with the pad, and provided with additional plies diminished 
in size and stitched together at the edge only, is added. And a com- 
parison of the second claim, as allowed, with the file wrapper and 
contents shows that it was this addition of a shoulder extension, 
intégral with the pad, that brought about the allowance of the sec- 
ond claim also. The patentée having accepted thèse rejections, the 
patentability of his alleged invention must be determined upon the 
proposition : Did what was added (the shoulder extension intégral 
with the pad) to what was already old (ail the other éléments enu- 
merated) make the combination thus completed a patentable in- 
vention ? 

The Dreyer patent showed a pad that went over the top of the 
shoulder, the exact extent of this shoulder extension being left un- 
determined in the description of the patent. It was shown also that 
a shoulder pad of the character of the Schweichler extension, except 
that they consisted of two parts sewed together, had been in. use prior 
to Schweichler's pad. What Schweichler did, thcrcfore, was to 
make definite in description that which Dreyer had left indefinite ; or 
possibly to unité in one pad what previously had been two pads 
sewed together. 

We do not think that thèse variations amount to patentable in- 
vention. The mère extension of the pad over the shoulder blade 
would be obvious, it seems to us, to any person wdio would wish to 
cover that portion of the body with a pad. Besides, the pad in ail 
other respects being old, ils mère extension is not true combination. 
Nothing is thereby added to the functions of the pad. At most, the 
extension is a mère enlargement of what previously had been in 
use — an enlargement that carried with it the exact thought, and the 
exact mechanism, tnat characterized the original pads. 

The decree must therefore be affirmed. 
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KUHLMAN ELECTRIC CO. v. GENERAL ELECTRIC CO. 

(Circuit Court of Appeals, Seventh Circuit. August 11, lOOC.) 
No. 1,100. 

1. Patents— Validity—Uxanticipated Auvantages of Invention. 

A patent wiil not fail Ix'cause tlie principal advantagcs of the invention 
prove to be différent froni tlie one cliietiy in tlie patentee's mind, if tliere 
be in tlie concept au a<;tual advantage and tlie structure embodying it 
discloses patentable invont!o]i. 

[Ed. Note. — For cases iu point, see vol. 38, Cent. Dig. Patents, § 15.] 

2. Sajie — Infhingemekt' — IClectuioal Transformer. 

Tlie Dobrowolsky patent. No. 422,746, for an olectrical transformer vvas 
not anticipated, and discloses patentable invention. Also hclO, infringed. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

The bill in the Circuit Court was to restrain infringement of letters patent 
No. 422,746 issued Jlarch 4tli, 1800, to Micluiel Xon Dolivo Dobrowolsky, for 
a new and useful improvenient in eleetrical induction apjiaratus for transform- 
ers ; resulting in a decree sustaining the validity of the patent, and flnding 
the appellant guilty of infringement of the sauie ; and ordering an accounting, 
and a perpétuai injuuetion. 

The Dobrowolsky patent, together with the drawings, is as followS: 




My invention relates to electric induction aiiparatuses or transformers 
wheroby an alternating eurrent of given tension is converted into a current of 
différent tension, and its objoct is to raise the useful effect of such apparatuses. 
The apparatuses of tliis kind, as herctorore employed consist, substantially, 
in two coils, one for the priinary and one for the seeondary or hiduced current, 
nnd a core or enveîope of iron conimon to both coils, wliich is niagnetized by the 
action of the primary current, and whoreby the strength of the magnetic 
field of the latter is increased. The magiiotism thus produced is alternating, 
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Hke tlie primary cuncut— i. e., tlio polarity of tlie core is rapidly diansed by 
every alternation of tlie current— one-lialf of each phase of tbe same produeins 
a nortt» iK>le at one end and a soutli pôle at tUe other end of tlie core. wbile 
tlie otlier halJ'-phasc produces pôles of opposite dénomination. By this con- 
stant and rapid cliangiug of tlie pôles a considérable portion of tbe energy of 
the^ primary coil is nselessly couvorted into beat, and consequently wasted. 

For tbe purpose of avoiding this loss of energy 1 proceedcd as foilows : A 
pliirality of pairs of coîls, eacli pair consisting of a primary and a sccondary 
i'oil, are placed uj)on as many cores of iron, formiug tbrec or more closed or 
nearly closed mugnetic Systems, and preferably arranged in a circle, and 
tbe primary coils are connected to a dynamo-clectrlc machine wbicb produces 
a tiumber of alternating currents wbose phases are sbifted in respect to each 
flther by a fraction of a phase, so tbat tbe maximum impulsions acting in tbe 
îndividual coils sui:cee<l each other, and wbicb currents on leaving tbe dynamo 
nulle to form a single current or groups of currents. Preferably tbe coils 
are placed in tbe sanie order in wbicb tbe phases of tbe différent currents 
wlieroliy tbey are excited follow one another. Under thèse conditions tbo 
total amount of maguetism in tbe System of combined cores will nlways be 
tb(> same, wbile tbe magnetic axis is eontinuously sbifted forward. Tbe mag- 
notism of each core consequently increases and deereases and changes its 
polarity witb comparative slowuoss, so tbat tbe hoating of the cores and loss 
of efCect is considerably reduced. The means for produciug currents of tbe 
said kind may be such as are set forth in tbe spécification of anotbor patent 
application of mine fiied on tbe same day as tbe présent one. 

In tbe anuexed drawings. Figure 1 is"^a sectional view of a transformer of 
iny invention in connection witb a dynamo for iiroducing alternating currents 
of eontinuously-Rhifting phases. Fjg. 2 is a diagram serving to exj'lain llio 
oiieration of tbe apparatus. Fig. 3 shows a modification of tbe bitter. 

A B C, Fig. 1, are three iron cores, a b c three iirimary coils. and a' h' c' 
lliree secondary coils placed on tbe respective cores A B C. Tbe said cores 
are connected together at one end directly and at the other end by means of 
tbe bars E, so tbat three closed magnetic circuits are formed, wbicb are in- 
dicated in the figure by tbe broken lines 1 2 S. 

F is a dynamo connected to the coils a b c by tlie reKi)octive wires a^ b^ c-. 
and wbicb produces alternating currents wbose iJliases of vibriition are shifte*! 
in resjiect to each other by one-third of a jibase, as sbown by Fig. 2, in wbicb 
the wavo-line as indicates the vibrations and phases of the curi-ent generated 
in (aie of the coils of tbe dynamo and tbe lines b» c^ those of tbe second and 
tbird currents indnced in tbe other two coils of tbe said dynamo, tbe 
|)arts of the wave-lines above tbe horizontal Une q r representing tbe posi- 
tive portions of tbe currents and the parts below this line tbe negative-eurrcut 
l)orticns. Tbe machine by wbi(di thèse currents are obtained will not be de- 
scribfd hère, as it does not form an.y part of m.y présent invention. Supposing, 
now, tbe coils a b c to be arrangea in such maniier tbat a positive current cir- 
culating in any one of them will produce a north polo at the outer end of tbe 
core of the same, and startiiig froni the moment indicated on tbo line q r, 
Fig. 2, by point g, the condition in wbich the apparatu.s is at tlie time will be 
the following : The first cur-rent represented by the wave-line as js at its 
{lositive maximum, measured by the ordinatc g h, wbile the currents b-> 
and es are négative and of tbe infcrior but equal strengtb detcrmined by tbe 
Une g i. The coil a therefore produces a strong north pôle at tbe outer end 
of tbe c(n'o A .and tbe coils b c south pôles of loss but equal force at tbe 
outer ends of the cores B C. Tbe résultant nia.guetie center line or magnetic 
axis of tbo System of cores will therefore in this case pass longtb^^'ise througb 
the core A and in tbe nùddie between tbe cores B and C, as indicated by the 
line N S, Fig. 1, N and S bein.g, respectively, the north pôle and the soutb 
pôle. At tbe next moment (iucidated by the point .i, Fig. 2) the positive 
current as bas decreased and the négative current es has increased in strengtli, 
so as to be proportioirate to tbe respective ordinates .1 k and j 1 (^^'hi(.•h are 
equal) wbile tbe current bs, being at Its changing-point from négative to 
positive, is zéro. Conseqiientl.v there is then a iiortli pôle at the outer end 
of core A and a south pôle at the outer end of core C, wbile the core B is not 
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actof! upon by the coll b. The magnetic aiis wlll therefore hâve the position 
N' S'. At tbe moment Inrliested by point m, Fig. 2, the négative current c» 
Is at its maximum, measured by ordinate m o, the positive current 1» ha» 
decreased further, so as to be proportionate to the ordinate m n, and the 
current b' bas become positive again and is of like strength as current a^. 
There will therefore then be a strong south pôle at the outer end of core C and 
north pôles of lower but equal Ktrength at the ends of the corea A B. Tbls 
causes the niagnetic axis to assume the positions N^ S^. The said axis la thus 
continuously sbil'ted forward or rotated about the center of the magnetic 
System. Uesldes, if the collective strength of ail the currents is maintained 
uniform, as is actuully the case in my arrangement, the total value of the 
magnetism produced thereby will be the same at every moment. By the said 
shiftiug of the magnetic axis currents are induced in the secondary coils 
a' b' c', whlch may be employed eitber separately or con.iunctively. 

It Is évident tlint the described transformer may hâve any number of cores 
from tbree u|iward; but there must be at least as many cores as there are 
altermUe currents acting on the same. 

In Fig. 1 the primai-y and secondary coils are shoven arranged in juxta- 
position. Thuy may, however, also be placed one around the other, and, 
instead of being loeated on the corea ABC, &c., they may be disposed on the 
peripberal bnrs E, as shown by Fig. 3. The only différence in tbe latter case 
Is that tbe distribution of the pôles of the cores relatlvely to the coils will 
be modifled. Jloreover, tbe body of iron forming the System of cores may be 
niade in tvi'o or more pièces ])laoed close to or in contact with each other. 
Thus, for instance it may be divided on the lines p p, Fig. 1, and in such case tbe 
magnetic system, instead of being a perfectly-closed one, may be called "nearly 
closed." 

In conséquence of the descrlbed construction of my improved transformer 
and of Its combination with a machine for producing altemating currents 
of sliifted pha.ses, tbe total amount of magnetlsm présent In the magnetic 
System remains constant and the polarity of tbe system is changed oorapara- 
tively smoothly. The energy required for such changing is therefore less, 
a conslderably smaller amount of energy la lost by conversion into beat, and 
a higher useful effect is obtalned. For the purpose of securing the best 
effect it is, however, noeessary to provide means for avoiding Foucault or eddy 
currents by constructing the aforesaid cores of thin iron plates or in other 
known manner. 

The claim sued upon is as follows : 

An induction apparatus eonsisting in a number of cores of iron, forming 
together three or more closed or nearly closed magnetic Systems, prlmary 
and secondary coils placed on said cores, electric circuits coimected to the 
primary coils, and means for creating in the said circuits altemating currents 
of successive phases for the purpose of causing a continuously -progressive 
Bbiftlng of the magnetic axis and maintaining nearly constant the total amount 
of magnetism, substantially as described. 

Tlie patents prlncipally relled upon by the appellant, are the Tesla patents, 
No. 381,908, Issued May Ist, 1888; Xo. 381,970, Issued Mav Ist, 1SS8: No. 
3S2.2S2, issued May Ist. 1888; No. 390.4]3, issued Oct. 2ud, 1888; No. .'590,414, 
Issued Oct. 2nd, 1888 : No. 300.4:-i9, issued Oct. 2nd, 18S8. The otily other patent 
clted is that to C. S. Bradley, No. 409,4.50, Issued Oct. 20th, 18S9. 

The further facts are stated In the opinion of the court. 

Clifton V. Edwards and Thos. F. Sheridan, for appellant. 
Edward Rector and L. F. H. Betts, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Jud^es. 

GROSSCUP, Circuit Judge, after stating the facts, delivered the 
opinion : 

The object that Dobrowolsky seemcd to hâve chiefly in mind was 
to avoid the useless converting ot energy into heat by the constant and 
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rapid changing of pôles of the transformer apparatus then in use. As 
things hâve turned ont, this has not proven the chief actual advantage 
of the Dobrowolsky apparatus. The actual advantage of the Dobrow- 
olsky transformer — an advantage not denied in any quarter — is the 
combination in one unitary structure of apparatus to transform the 
currents, instead of having the transformation go through three sep- 
arate transformers. Besides this, the amount of iron in the three 
smaller transformers is proportionately largcr than that required for 
the Dobrowolsky transformer, so that there is a great advantage in the 
latter, both with respect to bulk and cost. And besides this, also, is 
the saving of the loss of energy. 

Now though thèse advantages be différent froni the one chiefly in 
the patentee's mind, the invention will not on that account fail, if there 
be in the concept an actual advantage, and the structure embodying 
it évinces patentable invention ; for a patentée is entitled, not only to 
what he specifically sees, but to what has been brought about by his 
invention, even though not at the time actually seen. 

But it is said that the transformer of the Dobrowolsky patent is 
in ail essential respects anticipated by the invention of Tesla, and that 
the daim as written, "closed or nearly closcd" includes in principle the 
transformer of Tesla ; that though Tesla's transformer is not so nearly 
closed, the différence is a différence of degree only ; in short neither 
transformer being entirely closed, the "nearly closed" of Dobrovi-'olsky 
and the not closed of Tesla cannot be difïerentiated. 

A référence to the Tesla patent shows that while in the Dobrowolsky 
patent the magnetic lines of force complète their circuit through the 
cores of the other coils, in the Tesla patent the magnetic lines of force 
are completed through the air or open space within the ring. In the 
Dobrowolsky apparatus the several cores of iron form three or more 
closed magnetic Systems, and the lines of force due to any one of the 
three coils must complète their circuit through the iron cores of the 
other two coils, or the lines of force of two adjacent coils must pass 
in common through a core ; in the Tesla apparatus, there are no closed 
magnetic S3'stems whatever — only a single continuons annulât core of 
iron. The lines of force of any of the coils in the Tesla apparatus cannot 
by any possibility complète their circuit through the remaining coils. 
Nor can the lines of force of two adjacent coils complète their circuit 
through the core. 

Now thèse are différences, not of form, but of function — différences 
between two magnetic Systems, not bccause one is, in form merelv, 
more nearly closed than the other, but because by reason of the struc- 
ture, the magnetic lines of force in the one must complète their circuit 
through the open air, while in the other the circuit is completed through 
iron. And it is because the conductivity of iron differs from the con- 
ductivity of open air that the opération of the Dobrowolsky patent is 
essentially and functionally différent from the opération of the Tesla 
patent. 

It is apparent then that the phrase used in the Dobrowolsky claims, 
"nearly closed," is not meant as an expression merely of degree. The 
phrase was meant as the statement of the function of the magnetic S}s- 
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tem. There must, in such unitary System, be enough of the core to 
bring about unitary action. Beyond that a closed core is net an es- 
sential ; and to the extent only, that it is not functionally needed, it 
may, according to the terms of the claim, ont of considération of 
economy or weight, be left more or less open. In short, the phrase, 
"nearly closed," was meant solely to convey this thought: That con- 
sistent with a System that would complète the magnetic lines of force 
substantially through iron as distinguished from air, in the manner 
pointed out, the structure might be left open to save weight and ex- 
pense ; but that the limit of the area to be left open is the point where 
the further présence of iron would be superfluous. "Closed or nearly 
closed" thus has a distinct functional significance, differentiating it 
from any apparatus that did not hâve this purpose in view. 

In view of the advantages that hâve followed transformers of the 
Dobrowolsky character, and of its unanticipated method of applying 
the laws of electricity, (though the laws themselves were well known) 
we think that the patent in suit évinces patentable invention ; and the 
appellant's device, coming in every respect within the thought em- 
bodied in the patent in suit, the decree ought to be affirmed. 



BIUDSBORO SïEEb FOUNDRY & MACHINE CO. v. KELLEY BROS. & 

SPIELJL\N. 

(Circuit Court of Appeals, Third Circuit. August 3, 1000.) 

No. 18. 

1. EqUITY BlIX OF ReVIEW — DlIJOKNCE ]N DlSCOVERY OF EVIDENCE. 

In case of a bill of review, based upon after-discovered évidence, «le 
question of diligence is necessarily a preliminary one, to lie considered 
and passed upon at the time application is niade for leave to fl!e the 
bill. Having been once disposed of when the bill is allowed, it will 
not be agaiu considered, and a déniai in the answer of the avéraient 
of diligence made In the bill raises an inimaterial issue. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Equity, § 1115.] 

2. Patents — Anticipation — Cou, Clasps fou Belts. 

The Jackson patent, No. 4.33.701. for a coil clasp for uniting the ends 
of belts, etc., is void for anticipation, so far us it relates to belts, by a 
device long used in paper-making machines for uniting the ends of belt 
pulp conveyors. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsyîvania. 

P'or opinion below, see 142 Fed. 8G8. 

Wm. C. Stravvbridge, for appellant. 
Horace Pettit, for appellees. 

Before DALLAS and CRAY, Circuit Judges, and HOLLAND, 
District Judge. 

HOLIvAND, District Judge. This is an appeal from a decree of 
the Circuit Court for the Eastern District of Pennsyîvania, entered 
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February 1, 1906, setting aside a former decree of the said Circuit Court, 
and dismissing a bill of complaint in cause 49, October sessions, 1898. 
A bill in equity was filed in the Eastern District of Pennsylvania, Oc- 
tober sessions, 1898, by the plaintifF, for infringement of letters 
patent No. 433,791 for a coil clasp. The pétition was sustained, 
and an injunction issued against the défendants restraining thein 
from infringing the same. (C. C.) 120 Fed. 282. Upon an ap- 
peal to the Circuit Court of Appeals of this Circuit, the decree of 
the lower court was sustained, and the appeal dismissed and injunc- 
tion continued. 123 Fed. 882, 59 C. C. A. 370. Upon the pétition 
of Kelley Bros. & Spielirtan, the Circuit Court of Appeals, on April 
27, 1905, made an order permitting the petitioners to niake applica- 
tion to the Circuit Court of the United States in and for the Eastern 
District of Pennsylvania to file a supplemental bill, in the nature of a 
bill of review, for the purposes set forth in the pétition and in ac- 
cordance with the prayer thereof. 136 Fed. 855, 69 C. C. A. 599. 
On July 5, 1905, after argument in the Circuit Court,' a decree was 
entered and leave given the défendants to file a supplemental bill in 
the nature of a bill of review. 138 Fed. 833. After final hearing 
upon the supplemental bill, a decree was entered February 1, 190(), 
by the Circuit Court, setting aside the former decree and dismisshig 
the bill of complaint in the said cause No. 49, October sessions. 1898. 
From this latter decree an appeal was taken to this court. 

The facts are sufficiently stated in the opinion of the learned judge 
of the court below on the final hearing on the supplemental bill. 
As we agrée with him in his reasoning and conclusions of law at 
which he arrives, as set forth in that opinion, we adopt the same as 
our own, which is as follows : 

"The évidence which is novv presented is the same as upon the hearing of 
tlie pétition for \esi\e to file the présent bill, and as was before the Court 
•of Appeals, when permission was obtained' to reopen the case ; the re- 
«iwndents having made no attempt to impeach or réfute it. The bill as a 
resuit must be sustained, for the reasons given in allowing tt to be filed, 
unless in tlie light of the argument whicli has been made I flnd myself uu- 
able to adopt and fbllow the views whicla were then expressed. The new 
évidence brought forward to Invalidate the patent, which was discussed at 
that time, was with regard to the alleged use of a similar devlce for fasten- 
ing together the ends of leather driving belts, by Franz J. Maier, in his 
spring bed works at Trenton, N. J. The character as well as the use of 
the fasteuer was testifled to by Maier with considérable deflniteness and 
particularity. and he was corroljorated by others who worlîed in the shop. 
But the devlce was only sparingly employed, and in the end was entirely 
abandoned, and no sample of it was therefore able to be produced. Neither 
was the time fixed with any great degree of certainty, being given as some- 
wliere from 1885 to 1888, or possibly after that, although ail the witnesses 
unité in sayiug that it was before the removal of the shoi) from Warren 
.Street, Trenton, where it was flrst located, which is said to liave occurred in 
April, 1889, a date, by the way, which was that of the application for the 
patent in suit. The weakness of this évidence is that it rests whoUy in 
paroi ; there being nothing by way of records or materlal exhiblts to sub- 
stantiate it, and the anticliiatiug use relied upon to avoid the patent beiug 
thus made to dépend on tlie micertain memory of witnesses, after a long 
lapse of years, in which tliey liave had no occasion to keep alive their re- 
membrance of the occurrence testifled to. This fcature of the case was 
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commeuteJ upon in the opinion allowing tlie présent blll, but was not re- 
gardée! as sufficient at tiiat stage of the case to call l'or witliholding assent. 
My liope was that turther investigation on botli sides would resuit in ttie 
évidence being eitber so strengthened as to leave it in no uiicertainty, or 
so discredited as to malte it altogether unreliable. I liave to conf'ess to 
souu; iierplexity, now that it remains uuchanged. 

'•In the Barbed AVire Patent Case. 14:î U. S. 275. 12 Suji. Ct. 450. 36 L. 
Ed. 3G1, and in Deeriug v. .Winona llarvester Worlvs, 150 U. S. 28(i, 15 Siip. 
Ct. 118, ;{i) li. lOd. 15:i, attention is called to the liigh character of proof whicli 
is required witli l'egard to au alleged prior use in order to overturn a patent : 
it being deciared tbat it shonld be sliown by évidence so cogent as to leave 
no reasonable doubt in the nnnd of the court as to the occurrence of that 
whicb is testified to. Tlie argument emi)loyed in the first of thèse cases 
to discrédit the anticipatory use which was tliere set up inay also, with 
adaptive changes, i)e re])eated hère; for, if Maier, as he states, liad in suc- 
cessful use a device of the Icind whieli he descrittes, it is eertainly remarlc- 
able tliat be should liave applied it to the fastening together of bis coil 
bed springs, wbicli lie forthwith proeeeded to patent as sonietbing worth 
the wblle, and yet failed to do anything with it as a belt fastener, for whicb, 
accordiug to the sequel, it was particularly valuable, which be does not seem 
to bave seen. In the latter capacity it evidently was not a success, or 
It would not hâve been given up, thus raising the doubt whetiier the device 
was in fact the same as the one in suit; or, if not that, inducing the belief 
that it w'as of such rudimentary and iniperfect character as to stand as an 
unsuccessful and abundoned experiinent, of wliicli the law takes no ac- 
couut. Moreover, if unsuiiported évidence, sucb as this, is not — -according 
to the cases cited — to be accepted without serious réservation, when offered 
in the beginning, much more it is not, ui)on a reheariiig, wben the un- 
suecessful party is seeking to regain the place be bas lost, after tbe proofs 
bave been sifted and it bas been foiuid what tliey particularly lack. It 
is possible that, if tliese considérations had been giveu due weight at the 
former hearing, a différent resuit would iiave been reacbe<l, altliough it is 
to be reniembered, as was noted at tbe finie, that only the prima facie charac- 
ter of the proofs was passed upon. 

"1 ]n-opose to say notliing furtlier, bowever, upon this branch of the case, 
allowing what bas been said, both then and now, to stand for what it 
may be worth; for I aui convinced, as I was not eonviuced before, that 
there is a real and unquestionable anticipation of tbe patent, in the device 
fouud in paper-uialviug niachiiies — Itoth Foui'drinier and cylinder — for fasten- 
ing togetlier tbe ends of belt conveyors, emj)loyed for takiug up, earrying, 
and draining the pulp. Thèse fastenings, wbicii accordiug to tlie évidence 
bave been in use anywhere froiii 20 to 40 years, consist in spiral coils in- 
serted into the spaces or apertures found in tlie fabric, and, being inter- 
mesbed, are locked together by means of an intei'secting piu ; thus correspond- 
ing in both forin and function with the device in suit. The attempt is made 
to distinguisb them by the suggestion tliat the belts in use in papcr-malting 
machines are niere conveyors, aud not power belts, sucb as those ou which 
the fastenings in suit are employed. But the terms of the patent are gênerai, 
aud apply to belts of every deseriptiou ; tlie use of the device on machine or 
power belts being a mère adaptation, and not an independent and cbarac- 
terizing function. Nor even so, indeed, bas it escaped challenge as being 
beyond tbe scope of tlie pateut, whlcli is not thus to be coiitrolled by it. 
Kelley Bros. & Spiehuan v. Diamond Drill & Machine Co. (C. C.) 123 Fed. 382, 
59 C. G. A. 370, Acheson, J., dissenting. Neitber is any eomparison to be made 
with the Itowat or Scbpakowsky patents, which were considered at tbe original 
hearing aiid held not to be anticipations, so as to niake wbat was said of them 
applicable hère. As is there iwinted ont, thèse are belts, and not belt fasten- 
ers, and while tbe common construction of iuterniesbing coils, locked with a 
l)in, may be employed, having regard to the resuit aiined at, they difter 
widely from anything wbich we bave hère. It is furtber said, bowever, that 
tbe open inesbes of the wire cloth, used in paper machines, through wbich 
tiie coils are iuserted, are not tbe same as the apertures, made for the pur- 
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pose In leatlier belt ends, or other simiUir fabrlcs, tbe edges of wliich are 
to be fastened together. But hère, again, tbe geuerality of tbe patent is 
not kept in mind, which Is satisfled witb a row of boles or apertures, however 
produced, througb wbicb the spiral eoils may be ijiserted, 'whereby' — in 
tlie terins of the patent — 'strips are formed witbin each coil.' 

"It is flnally contended that tbe interloclîing pin, in use in the wire cloth 
fasteners, is so light that it bends under tbe strain and runs througb tlie 
coil zig-zag, thus being irremovable, and not fulfilling the patent. But tliis 
does not change tbe esseutial cîiaraeter of tbe construction as an anticipa- 
tion. Ail that wouid be necessary to niake tiie pin movable would lie to liave 
It stouter, and it certainly involves no invention to enlarge or thiclven this 
feature of the device for that purpose. Moreover, it is asserted, without 
contradiction, that the pull of power belts is often so great as to bend 
the pin in exactly the sanie way, niaking it similarly unreinovable. Tbe sig- 
nifieant thing in both déviées, which causes tbe one to stand in the way 
pf the other, is that, for the purpose of conveniently fastening togetber tbe 
ends of tbe belt or fabric to be united, spiral coils are inserted into sueh 
ends througb hoies substantialiy equidistant apart, tbe overiajjping spaces 
witbin the coils being thus able to be brought together and iutermesbed, 
and a pin run througb to look tlieni. Tbe construction in each is thus the 
same, as îs the purpose to be accomplished, which is effected in the same 
manner. This character of fastening, which is sliown by the uunierous reter- 
ences brought forward at the original hearing from various arts to be 
by no means novel, is thus proved to hâve been in actual use long priorto 
its discovei-y and adaptation by the présent inventer as a means of con- 
veniently uniting belt ends, the very art by whicli its novelty is soûght to 
be maintained. Hère is a clear anticipation, against which it is impossible to 
contend, and the patent, to the extent that it is overreaehed by it, must be 
declared to be invalid. 

"It is said, however, that in order to be entitled to tbe beneflt of this 
évidence, the parties who rely upon it were bound to show that In the 
exercise of reasonabie diligence it could not bave been produced before, and 
that this was put in issue by the bill and answer, and sbould tberefore bave 
been duly proved. It is no doubt true that before granting a rehearing the 
court is to be satisfied upon this point ; every party being required to bring 
forward, once for ail, at tbe original hearing, ail tbe évidence which is ac- 
cessible to him, and not having the right to be beard again, except where 
sometbing calculated to change tbe resiilt bas been passed by which could 
not wlth reasonabie diligence hâve been previously discovered and sup- 
plied. But, in the case of a bill o( review based upon after-discovered évi- 
dence, tbe question of diligence is necessarily a preliminary one, addressed 
to tlie court, to be considered and passed upon at tbe time that application 
is made for leave to file the bill, which will be deuied, unless it appears that 
tbe party has been diligent and that the évidence was not fairly witliin bis 
reach. 2 Dan. Chan. Prac. 1578 ; Dumont v. Des Moines Valley Railroad, 
131 U. S. Append. çix, 25 L. Ed. 520. It is not to be left open, to come up 
on the hearing of the bill itself. Lewellyn v. Mackworth, 2 Atli. 40 ; Hodges 
V. Mullilcin, 1 Bland (Md. ) 50.3. And having been once disposed of, when the 
bill is allowed, it is not necessary to go into it again. In tbe présent instance 
not only was the question of diligence of necessity before the Court of Ap- 
peals when application was made for leave to reopen tbe case, but it was. 
also before this court when leave to file tbe bill of review was given. It 
is true that in the opinion flled on the latter occasion the ability of tbe 
complainants, witb proper diligence, to bave secured tbe évidence witb re- 
gard to the alleged prier use by Maier at tbe Trenton Spring Bed Works 
was the only thing discussed ; and whether the other évidence, which is 
now made the particular reliance of the court, was reasonably accessible 
was not apparently considered or passed upon. But, iï tbe mistake was made- 
of not doing so, it vrill not belp matters to make anotbor. Or, if need be. 
going back to tbe question, I will say that I am as well satisfled with regard 
to this as X was with regard to tbe other. Tbe use of tbe device in cou- 
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tfoversy, to fnsteii ioj^otlior tlie ends of belt conveyors in pnpei'-maklng ma- 
chines, was by no me:ins an ol)vious one, and niisht well hâve oscîiped notice 
In the prosecntion of ordiniu-y inqulry, particulnrly with the pvoniinenee 
which has been given to, and the stress which bas t)een biid n])on, tlie sub- 
Ject of power belts, wliich is still persisted in. The discovery. as stated 
by counsel, was an accident, the resnlt of a cliance disclosnre, whicli I can 
well believo. and tbore certainly has been no hu-k of dilifjence since then in 
uiakinf; use of it. As shown liy the authofities citert above, as well as by the 
approved forms in use (3 Dan. (,'iiane. Trac. '20{)'), 2007), the avennent 
of diligence found in the bill, and the déniai of it uiade in the answer, raised, 
therefore, an nniiecessary and ininniterial issue, and counsel for the c-oni])lain- 
ants cominitted no errror in disrefjarding it. Sonie doubts on the sub.ject, it 
is true. bave been entertained (Story, Eq. PI. § 420. Mitf. & Tyler, Eq. 
Plead. & Prac. 18G, B Eneyel. l'iead. & Prae. 591) and views to the con- 
trary expressed (Dexter v. Arnold, 5 Mason, 308, Fed. Cas. Xo. 3,8.")()). But 
they must yield, in my judgment, to what has been otherwise directly de- 
cided. If counsel for the respondents had other ideas of the matter, and so 
failed at the proper time to take the steps which he would bave done to 
contest the claim of diligence, the only thing that could now be done would 
be to reopen the case and go back to that point in it, which will hardly 
be insisted on, considering the désire of ail parties to hâve this litigation 
reaeh a flnality. 

"Being satisfied then, by the showing which has been made, that the 
device in suit was anticipated in the way stated. and that, by reason of this 
the decree sustaining the patent is in error, and works an injustice, the same 
must be set aside, and a new decree entered, declaring the patent invalid to 
the extent that it is hère relled upon, and dismissing the bill, which, under 
ail the circumstances, will be without costs to either party. Let a decree 
to that effect be prepared by counsel." 

The decree of the Circuit Court is affirmed. 
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GENERAL ELECTRIC CO. v. CEOL'SE-HINDS ELECTRIC CO. 

(Circuit Court, N. D. New Yorlv. October 8, 1900.) 

No. 7,0ô5. 

Patents — Suit for Infrixgement — Costs on Paktial Recovery. 

Rev. St. §■§ 973, 4922 ril. S. Comji. St. 1901, pp. 70;î, 3390], which provide 
that a plniutiff or complainant reeoveriug juclf^ment or decree for lufrinije- 
ment of part of a jiateiit sliall not recover eosts where tlie daims of tUe 
patent \vere too broad, and no discbiimer was entered bfifore suit, appl,y 
to a suit in which certain chiiuis ot a patent are beld valid and infringed, 
while other independent clainis infriugement of which is alleged are held 
invalid, and in sucli case tbe complainant is not entitled to recover 
costs. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, §§ C07- 
612.J 

In Equity. Motion to amend decree by giving to complain- 
ant two-thirds costs ; also for order directing défendant to pay $150 
costs awarded in satisfaction of the expense incurred by complainant 
in submitting certain ^yitnesses for cross-examination pursuant to an 
order of the court made September 26, 1905. 

S. O. Edmonds, for the motions. 
Arthur E. Parsons, opposed. 

RAY, District Judge. The complainant brought suit in equity to 
restrain alleged infringement by défendant of claims 5, 6, and 7 of 
United States letters patent No. 489,082, dated January 10, 1893, 
issued to the complainant as assignée of one Metzger, and also for 
an accounting. 

The invention claimed in the patent relates to sockets adapted to 
receive the bases of elcctric lamps or other translating device and 
to connect their terminais with a snitable supply circuit. Tins court 
held claims 5 and 7 valid and infringed, and held claim 6 invalid, and 
directed a decree for an injunction and an accounting as to claims 
o and 7, and dismissed the complaint as to claim 6. The decree pro- 
vided that neither party should hâve costs as against the other. The 
complainant now contends that, having sustained its case as to claims 
5 and 7, it should recover two-thirds costs, notvvithstanding tlie fact 
that the défendant successfully defended as to claim 6. The bill of 
complaint alleged the validity of claim 6, and that défendant had in- 
fringed same. No disclaimer bas ever been filed. 

The défendant relies upon section 973 and section 4923 of the 
Revised Statutes of the United States [U. S. Comp. St. 1901, pp. 
703, 3396] to sustain its contention that the complainant is not en- 
titled to any costs. Are thèse sections applicable to this case? I 
think they are. The complainant hère claims to bave been the orig- 
inal and fîrst inventer or discoverer of the device mentioned and 
described in claim 6 of the patent. This court bas held that he was 
not the original and fîrst inventer thereof. This court bas held that 
in view of the prior art no invention was disclosed in this combina- 
tion. A decree bas been rendered in this suit for the complainant 
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for the infringement of a part of the patent, to wit, daims 5 and 7, 
and has held that the complainant's patent was too broad, and that his 
suit was too broad. I do not think this section can be confined in 
its application to a suit upon one claim of a patent, wliere it is held 
that the claim is too broad. In such a case, even if the daim covers 
a patentable invention, if it is too broad, and no disclaimer has been 
filed as to any part of the daim, the complainant cannot recover at 
ail or maintain his suit for an injunction, and hence there could not 
be a decree or judgment for the complainant in such a case. 

Attention is called to Johnson v. Foos Manufacturing Co. (C. C. 
A.) 141 Fed. 73, and also to Ide et al. v. Trorlicht, Duncker & Renard 
Carpet Co. et al, 115 Fed. 137, 55 C. C. A. 341, and espedally to the 
remarks of the court at page 150, 115 Fed. (53 C. C. A. 341), where 
it is said, citing cases : 

"Where a suit is brought upon several claims of one or more patents, and 
the complainants sueceed in obtaining relief upon soiue of the claims. but fail 
to recover upon others, an équitable division of the costs, proportioned to 
the expense of litigating the respective claims, should he made, because the 
défendants are not justly liable for the costs of litigating those claims upon 
vk'hich the complainants were entitled to no relief." 

This language was used by the Circuit Court of Appeals in award- 
ing costs in that court. The Circuit Court of Appeals reversed the 
decree of the court below and held that the appellants should recover 
one-half of their costs in that court, and remanded the case to the 
Circuit Court with directions to dismiss the bill as to three of the 
daims and to enter the usual decree for an injunction and an account- 
ing upon two of the claims, but "without costs to either of the parties 
to the suit up to the time of the entry of the decree." If in the court 
below the complainant was entitled to any costs wdiatever, why was 
it not suggested or left to the court below to award half costs or 
apportion the costs ? 

In Johnson v. Foos Manufacturing Company, supra, on rehearing, 
the Circuit Court of Appeals held : 

"Rev. St. 55 973, 4022 [V. S. Comp. St. 15)01, pp. 703. 33901. which provide 
that a plaintlff or complainant recovering judgment or decree for Infringement 
of part of a patent sliall not recover costs. A\'here the daims of llie patent 
were too broad. nnd no disclaimer was entered liefore suit, do not apply to tiie 
costs in au ap])ellate court, where the decree below dismissing tho suit is found 
ei-roneous, and the complainant was compelled to appeal to obtain the relief 
to which he was entitled." 

This seems to draw the distinction in a case like the one at bar 
1:)etween the award of costs by the Circuit Court and the award of 
costs by the Circuit Court of Appeals on appeal. As scen, it is there 
held that the provisions of the Revised Statutes above ciuoted hâve 
no application in the Circuit Court of Appeals, where the decree below 
was erroneous, and the complainant was compelled to appeal to ob- 
tain relief to which he was entitled. See, also, Kahn v. Starrels, 136 
Fed. 597, 69 C. C. A. 371. 

In Johnson v. Foos Manufacturing Co. (C. C. A.) 141 Fed., at 
page 89, the court says, after citing the sections hereinbefore re- 
ferred to : 
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"The effeet of tliose provisions is to save tlie daims which are valid if they 
are deflnltely distinguislialile from tliose parts of tlie patent elaimed without 
right, wlietliei- tlicre lias boeii a rtisclaimer or not. But. it tliere lias been no 
disclaiiucr eiitwed in tiie Patent Oiltee before suit brouglit, it is specitlcally 
provided tbat tlie patentée sliall not rccover any costs." 

Cases are cited sustaining tins contention. 

In the case at bar claims 5 and 7 are definitely distingtiishable from 
claim 6, and therefore it was within the province and power of the 
court to hold thèse claims valid. If, however, the court had found 
that there was valid invention disclosed in either of those claims, 
but that the claim was too broad, and elaimed more than the patentée 
was entitled to, then it would hâve been compelled to hold those 
claims invalid and to havc dismissed the bill as to them, unless a 
disclaimer of the excess had been filed. After a careful examination 
of ail the cases cited, I am of the opinion that the decree as to costs 
is correct, and the motion is therefore on that branch of the case 
denied. 

We then come to the motion for an order directing' or compelling 
the payment of $150 provided for in a prior order of the court. 

While évidence was being taken in the case, the dépositions of 
one \yeber and one Stahl had been taken in chief on behalf of the 
complainant herein on rebtittal. A motion was made to expnnge 
the dépositions of thèse witnesses on the ground that no opportunity 
had been given for cross-examination. The court on said motion 
ordered as follows : 

"Ordered, that said motion to exjjiinsre be denied ; that complainant prodiiee 
said witnesses Weber and Stahl for cross-examination on at least tliree days' 
notice to be given defondant's solicitors, and that witbiii 48 hours after the 
completio'n of the dejMJsitions of said Weber and Stalil the défendant pay to 
eomplainant's solicitor the sum of $W0 in satisfaction of tlie exiiense ineurred 
by the complainant ou submitting said witnesses for cross-exaniination." 

There was a companion suit in which évidence was being taken 
involving patent 7,055, known as the "Sargent Patent." A written 
notice was served that évidence vi-ould be taken in that case Octo- 
ber 3, 1905, at the office of Benjamin B. Hull in Schenectady, N. Y. 
I am not furnished with any written notice that the witnesses above 
mentioned vi^ould be produced in this case for further cross-examina- 
tion, but the record shows as follows : 

"Schenectady, N. Y., Oct. 3/05. 

"Jlet pursnant to notice. Présent — Mr. Ednionds for com])lainant ; Mr. Iley 
for défendant. Complainant's counsel notes that tliis session is held in ac- 
cordance with the direction contaiued in the .iudicial order of Se])tember 20, 
1005 ; tlie witnesses referrcd to in sueh order, Messrs. Weber and Stahl. beiug 
presented for cross-examination. Counsel for défendant states that on Jlonday, 
October 2d, lie wired counsel for complainant that lie would not cross-exaiuine 
the witnesses Weber and Stahl. Complainant's couupel then, in furtlier ac- 
cordauce with the provisions of the order of Se])teinber 2fltli, states that the 
deiiositions are completed, and asiis the examiner to hâve sucli dépositions 
verified by the respective witnesses." 

I am not furnished vidth any évidence further than this record that 
the telegram therein mentioned was sent, or, if sent, that it was re- 
ceived. Mr. Edmonds was there for the complainant, and Mr. 
George W. Hey, now deceased, for the défendant. It was noted in 
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the minutes that this hearing in this case, not the comjjanion case, 
was held pursuant to notice, and no protest was made. It \vas fur- 
ther entered on the minutes by complainant's counsel tliat the session 
was held in accordance with tlie order above referred to, and no pro- 
test or déniai of this fact was made, or, if made, no sucli protest or 
dénia! was entered in the minutes. On the otlier hand, defendant's 
counsel stated that a telegram was sent that the présence of the wit- 
nesses would not be required, inasmuch as they would not be cross- 
examined. It was then stated that the dépositions werc completed, 

It seems to me that with this record I am compelled to hold that 
some sort of notice was given that thèse witnesses would be produced 
for cross-examination at the time and place mentioned. Mr. Hey 
is dead, and cannot speak ; but his silence and seeniing acquiescence 
in the record that was made indicates clearly that the parties werc 
there under a notice in this case and under a notice that thèse wit- 
nesses would then and there be produced for cross-examination. 
There is no évidence that the telcgram, if received, was reccivcd in 
time to obviate the necessity of the attendance of the witnesses or 
of counsel. Had that fact been m.ade to appear, I should décline 
to compel the paym.ent of the sum directed to be paid by the order 
of September 26, 190-5. If such a telegram was received, and com- 
plainant's counsel could bave avoided the necessity and expense of the 
attendance of thèse witnesses, it was his duty to bave donc so. 1 
cannot présume that comnlainant's counsel attended at Schenectady 
for cross-examination in this case, when it was unnecessary to do so. 

I think there should be an order directing the payment of the money 
specified in the order made September 26, 1905. 



BALL BEARIXG CO. v. STAR BALL RETAINER CO. 

(Circuit Court, E. D. Pennsylvania. August 2, 1900.) 

No. 28. 

1. PaTEKT.S — INFKTNGEMENT — BaIX BkaKIXGS. 

Tlie Simouds puteiits, No. 449,'.Ki8 nnd No. 44!».0."0. eneli for nn improve- 
nient in bail be'arin;;s. tonstvuod. ami, as liuiitccl by tbo prior art to the 
précise structure showii, are neitlier of tliein infriiifjed by tbe deviee 
of the Keiper j)atent, No. «i8G,(Jl7. 

2. SaME Tests of INFRINOEMEXT — lNTER€HAKOEAl!n.ITY. 

The interchangeability in use of two devices is an important test in de- 
termiiiiug the question of infriiigenient. 

[Ed. Note. — Foi- cases lu point, see vol. 38, Cent. Dig. Patents, §§ 370- 
381.] 

In Equity. On final hearing. 

Augustus B. Stoughton, for complainant. 
Julian C. Dowell, for respondent. 

HOLLAND, District Judge. This suit is brought for the purpose 
of restraining the défendant from an alleged infringement of two 
patents, Nos. 449,968 and 449,959, issued to ""George F. Simonds April 
147 F.— 46 
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7, 1891, for improvements in bail bearings. They relate to bearings 
in whicli spherical rollers or balls are employed to diminish friction. 
The first, No. 449,968, relates to that class of bail bearings in which 
spherical rollers or balls are employed to resist end pressure or thrust, 
and the second. No. 449,959, to that class of bail bearings in which 
rollers or balls are employed with free latéral play while in use to re- 
sist radial pressure. 

The patentability is disputed and infringement denied as matters 
of défense. It will be necessary to consider only the latter, as I am 
of the opinion that the évidence clearly shows the defendant's device 
is entirely dissimilar froni those made in accordance with the patents 
in suit. The prior art in this class of invention shows the field to 
hâve been well covered by prior patents down to the time the Simonds 
patents, which now belong to the plaintiff, were issued, and the 
plaintiff is therefore restricted to the précise device described in his 
patent. The language of Justice Shiras in Bovd v. Janesville Hav 
Tool Co., 158 U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973, is applicable 
to the facts in this case: 

"Comlng as he does in the train of nnmerous inventors tliat liacl pre- 
ceded him, whoee inventions had heen patented and put into practical use, 
we must conciude that Boyd, if entitled to anything, is ouly entitled to tlie 
précise devises described and clainied in his patent. Of course, it follows 
that if the defendant's spécifie devices are différent from tliose of Boyd, no 
eoinblnation of such devices eould be deemed an infringement of any combi- 
nation elaimed by Boyd." 

And even though the two devices produced the same effect, so long 
as they are not primary patents and there is no substantial identity in 
the character of the two combinations, there is no infringement of 
the earlier patent. Singer Company v. Cramer, 193 U. S. 365, 24 
Sup. Ct. 291, 48 Iv. Ed. 437. An examination of the devices clearl}- 
shows that there can be no interchangeability in their use, and the 
évidence is to the same effect. This is an important test in deter- 
mining the question of infringement. Miller v. Eagle Mfg. Co., 151 
U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121 ; Fay v. Mason, 137 Fed. 
325, 62 C. C. A. 159. 

The daims of patent No. 449,968 are as follows: 

"(1) An aunular ball-retaining cage consisting of a tuinilar bodj' having 
a centrai openiug to receive a central supiwrt and provided with flanges 
having latéral openings that surrouud tlie t'entrai openiug, iu combiuation 
with S])herical rollers or balls tl>at are held in said cage and project through 
said latéral openings to resist end pressure or thrust, said balls being ar- 
rauged to revolve freely in ail directions and removable in a body with the 
cage, svUistantially as described. 

"(2) An aunular ball-retaining cage consisting of a central tubular body 
having end flanges provided with latéral openings, in couibination witii 
.spherical rollers or balls that are held between said flanges and project 
through the latéral openings to resist end pressure or thrust, substantially 
as described. 

"(3) In a bail bearing, the combination, with a central support, of a re- 
movable annular cage consisting of a tubular flauged body provided on oppo- 
site sides with latéral openings, and a séries of spherical rollers or balls C'on- 
flned in said cage in such a nianner as to revolve freely iu ail directions and 
pro,iecting therefrom in position to resist end pressure or thrust, said 
cage and balls being removable in a body, substantially as described." 
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It will be seen that in each claim there is a distinct spécification of 
the tubular body having flanges in which there are latéral openings, 
and that the balls project through said latéral openings to resist end- 
pressure or thrust. 

The claim in No. 449,959 which it is alleged has been infringed by 
the défendant is as follows : 

"lu a bail bearing, the eombination, with spherical rollers or balls, of a re- 
movable annulai- cage in which the halls are retained in a body and in which 
they hâve free latéral play and are capable of revolving in ail directions, said 
cage being independent of the bearing surfaces, against whicli the l)alls act 
and between which said cage Is adapted to move, whereby the said balls are 
free to move in varying Unes, so that ail parts of the bearing surfaces will 
be subjeot to the rolliug contact of said balls and the wear and friction dls- 
tributed, substantially as described." 

The object of this invention is to provide an improved annular cage 
independent of the bearing sttrface, and in which the balls for sustain- 
ing or resisting radial pressure will be retained in a body so as to be 
removable with the cage and capable of revolving in ail directions 
with free latéral play, whereby they are free to move in varying Unes 
in such a manner that ail parts of the bearing surface will be subject 
to the rolling contact of said balls, and the wear and friction evenly 
distributed and reduced to a minimum. Claim 2 of this patent, for 
the use of the device in claim 1 in eombination with a device for re- 
sisting radial pressure and end thrust, is not alleged to be infringed 
by the défendant. 

The records of the Patent ofifice in évidence show that claim 1 of 
this patent must be confined to a removable annular cage in which the 
balls are retained in a body, and hâve "free latéral play," and are 
capable of "revolving in ail directions," said cage being independent 
of the bearing surface, against which the balls act and between which 
the said cage is adapted to move, vi'hereby the said balls are "free to 
move in varying Unes, so that ail parts of the bearing surface will be 
subject to the rolling contact of the balls and the wear and friction 
distributed, substantially as set forth." A number of claims had been 
sUbmitted and rejected, until the one now found in this patent was 
finally adopted and approved, which is restricted to a device for re- 
sisting radial pressure where the balls hâve "free latéral play" and 
move "in. varying Unes." 

The defendant's device is manufactured under letters patent issued 
to H. B. Kieper Noveniber 12, 1901, and is now owned by the de- 
fendant Company. The preferred form of this invention, as set forth 
in the speciiications, is "a ball-retaining device consisting of a ring- 
shaped portion or base constructed integrally with a séries of standards 
rising or springing from its inner edge in the plane of the axis of the 
ring and terminating in flaring or sector-shaped flanges, which are ar- 
ranged at right angles to the standard proper, and overlie or extend 
transversely of said ring, the latter having its outer edge upturned, 
so that the balls inay be sprung into the spaces formed for receiving 
and confining them between adjacent standards and be held in such 
spaces by contact with said upturned edge and outturned flanges when 
the retainer is removed from the bail-race or bearing." The charac- 
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teristics and distingiiishiiig features of defendant's bail retainer are 
a circular base having a séries of standards rising or springing from 
its inner edge only, said base being imperforate and concave, or hav- 
ing its outer edge upturned, and said standards having sector-shaped 
or flaring ends, which are bent or turned outwardly, so as to overlie 
the circular base, whereby suitable spaces are formed for receiving 
and confining a bail between each pair of standards ; the balls being 
inserted by forcing them into the spaces past the points of the sectoral 
portions of the standards, which yield sufficiently for this purpose 
and snap back into place, so as to confine the balls in said spaces and 
prevent them from dropping out when the retainer is removed from 
the bearings, but permitting the removal and reinsertion of the balls 
without, dismembering or mutilating the retainer. Defendant's de- 
vice differs materially in structure from the Simonds patents, and 
neither is capable of use in the same situation or for the same pur- 
pose as that for which the other is specifically intended. 

The device of Patent No. 449,908 bas a central tubular body, which 
is provided with end flanges, each having latéral openings therein, 
and spherical rollers or balls, which "project through said latéral 
openings to resist end pressure or thrust." The only, points of con- 
tact permitted by this construction are at diametrically opposite sides 
of the cage, contact being made at such points with the plane vertical 
surface of a stationary box in which the shaft is supported and the 
corresponding surface of a collar or shoulder on the shaft. The de- 
vice claimed under patent No. 449,959 is intended to sustain or resist 
radial pressure, and consists of a cage made by drilling an annular 
séries of chambers in a ring or hollow cylinder of suitable métal ; said 
chambers being extended from one side of said ring nearly to its 
other «'de. The chambers are open on the periphery and correspond- 
ing inner surface of the annular cage, and are closed at one end by 
the solid uncut portion of the cylinder and at the other end by a re- 
movable cap, which is arranged to permit the insertion and removal 
of sphencal rollers or balls, and to confine or retain them in place 
with in the cage, so that they can be readily manipulated in a body. 
Between the chambers are the arms or crossnieces, which form the 
walls of the said chambers and afïord attachment for the cap, which 
is provided v/ith orifices to engage pins on the ends of said arms or 
crosspieces. The capacity of thèse chambers is such as to allow the 
spherical rollers or balls free latéral play, so that they will constantly 
présent new bearing surfaces, and will shift their position to roll on 
and bear against a more extended area of the concentric sleeves, thus 
rcducing the liability of wear to a minimum, besides diminishing 
friction and sustaining the required radial pressure. 

In the first Simonds patent both sides of the flanges are provided 
with apertures for the balls, so that each bail can project on both 
sides of the retainer and come in contact with both sides of the bear- 
ing surface, so that the end thrust or pressure is directly transmitted 
through the balls in lines parallel with the axis or rotation of the 
rotary part; and in the defendant's device a conical bearing surface 
passes through the base of the ring and cornes in contact with the 
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balls, the balls coming in contact with the other bearing surface only 
at a point or points farther from the axis of rotation than tlic points 
where they contact with the cône. Hence, in the use of the defend- 
ant's retainers, the direction of thrust is at an angle to the axis of 
rotation and not parallel with it. There can, therefore, be no inter- 
cliangeable use of thèse devices. The defendant's construction serves 
an entirely différent purpose from that of the plaintiff, and is not 
a compétitive device. 

The conclusion at which we arrive is that the Star bail retainer, 
manufactured by the défendant, does not infringe any claim of either 
patent belonging to the plaintifï in this case, and the bill is therefore 
dismissed. 



AMERICAN MERCERIZING CO. et al. v. HAMPTON CO. et al. 

(Circuit Court, D. Massachusetts. August 7, 190G.) 

No. 44. 

Patents — Anticipation — Pkocess for Mercerizino Fabrics. 

Tlie Thomas & Prévost patents, Nos. (!00.820 and 000,827, for processes 
of inercerizinj; vegetable fibers and fabrics, are void for anticipation by 
the Lowe Bnglish patent, No. 4,452, of 1890. 

In Equity. 

Bartlett, Brownell & Mitchell and Louis C. Raegener, for complain- 
ant. 

George S. Roberts & Bro. and Henry F. Harris, for défendant. 

LOWELL, Circuit Judge. This is a bill in equity to restrain the 
infringement of letters patent No. 600,<S26, issued to Thomas and 
Prévost for improvements in processes of mercerizing vegetable 
fîbers, and No. 600,837, issued to the same persons for improvements 
in treating vegetable fibers or fabrics for dyeing purposes. The fol- 
lowing claims are in suit: 

"No. 600,820. 

"(1) The lierein-dcscribed process of treating vegetable filjer for giving It 
a sllliy luster and feel, vt'hich consists in sutijecting the nuiterini to stretcliing. 
mercerisîing it, niaintaining the tension during tlie opération of mercerizing 
and. when sueh opération is completed, rehixing the tension, as set forth. 

"(2) The herein-described process of treating tigbtly-spun long-flbered vege- 
table fiber for glving it a silky luster and feel, which consists in subjecting the 
material to a stretching action, next sulxieeting the tightly-stretched material 
to the action of a mercerizing fluid until it assumes a parchment-like appear- 
ance, and finally wasbing or otherwise removing the mercerizing fluid, main- 
taining the tension upon the whole until the mercerizing fluid is removed, 
substantially as and for the purpose set forth. 

"(3) The herein-described process of treating vegetable fibers, which con- 
sists in first stretching, then subjecting the stretched material to the action 
of a mercerizing fluid until it assumes a parchment-lilie appearance, next sub- 
jecting the material to a greater tension while under the action of the mer- 
cerizing fluid until a peculiar silky luster appears, niaintaining the tension 
while wasbing or otherwise removing tlie mercerizing fluid from the ma- 
terial, sub.stantially as and for the purpose set forth." 
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"Xo. 0,00,9.27. 

"(1) Tlie lun'ein-dospribed proce-ss of treating vegetable flber for giving it 
a silky luster tind l'eel, whieh consists iu subjecting the fibers to the action of 
a mei'cei'izing fluld. without tension, and then during the mercerizing action, 
tliat is after tUe fiber is wetted by the mercerizing fluld and before the re- 
moval or neutralisation of the said fluid, subjecting the material to a stretch- 
iug action sufflcient to produc;e a silky luster and feel and preveut shrinkage, 
substantially as and for the purpose set forth. 

"(2) The hereln-descrlbed process of treatlng vegetable fiber for giving it 
a silky luster and feel, whicli cousists in subjecting tigUtly-spun long-flbered 
vegetable fiber to the action of a suital)le mercerizing fluid, without tension 
at the outset, and then subjecting said tiglitly-spuu fiber to such a stretching 
action that a silky luster and feel are produced said stretching action taliing 
place after the fibers are wetted by the mercerizing fluid and before the re- 
nioval or neutralizatlon of the said fluid, substautiaily as and for the purpose 
set forth." 

"(6) The herein-described process of treating vegetable fiber for giving it a 
silky luster and feel, which consists in subjecting the material to the action 
of a mercerizing fluid, without tension at the outset, then subjecting said ma- 
terial to a stretching action, and continuing and inereasing the stretcliing of 
the material wliile it is exposed to the action of the mercerizing fluid until a 
silky luster is produced thereon, and finally neutraliziug or washing it to re- 
move the mercerizing fluid, substantially as set forth." 

The défendants denied the vaHdity of the patents, and their in- 
fringement. In order to explain the controversy, the history of the 
mercerizing process and its discovery must be given at some length. 

In 1850, John Mercer took out a patent in England, No. 13,296 of 
that year, for "Improvements in the Préparation of Cotton and other 
Fabrics and Fibrous Materials." Therein his invention was stated 
to consist "in subjecting vegetable fabrics and fibrous materials, cot- 
ton, flax, etc., either in the raw or manufactured state, to the action 
of caustic soda or caustic potash, dilute sidphuric acid, or chloride 
of zinc." This treatment caused cloth and fiber to shrink, to become 
thicker, doser, and heavier, and especially to acquire "greatly aug- 
niented and improved powers of receiving colors in printing and 
dyeing." The process had little or no commercial value, because the 
treatment caused a shrinkage of the fiber which left the product prac- 
tically unfit for use. Rec. p. 484. 

In 1889 and 1890, Lowe took out two patents in England, No. 
20,314 of 1889, and No. 4,452 of 1890. The latter is relied upon by 
the défendants as an anticipation of the patents in suit. It concerned 
"improvements in the treatment of materials composed of cellulosic 
fibers (such as cotton and flax), through which treatment a better 
appearance or finish and .increased strength and a greater power of 
assimilating coloring matters and dyes is induced." Lowe's process 
consisted in treating cloth or yarn with caustic soda ; shrinkage being 
prevented by stretching during or immediately after the treatment. 
Lowe's process thus difl^ered from Mercer's in two respects : First, 
in a limitation of the mercerizing process to a treatment of cotton or 
flax with caustic soda, instead of extending it to a treatment of any 
vegetable fiber with either alkali or acid ; and, second, in stretching 
the cloth or yarn before drying it. "The material so treated will 
possess ail the advantages of being considerably stronger, having a 
greater capacity of absorbing natural moisture, having a more regu- 
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lar, close, and glossy appearance, and of taking up many dyes and 
coloring matters more readily and economically, while at the same 
time the objection of having been shrunk is obviated." There is 
no évidence that Lowe's process, under his name, ever went into com- 
mercial use. 

On Mardi 23, 1895, Thomas and Prévost, the patentées of the 
patents in suit, filcd an application in Germany, of which country 
they were citizens. for a patent coiiccrnlng a process for "the dyeing 
■of cloths woven from raw material out of mixed (animal and vege- 
table) flbers, to attain color efïects which hitherto were not attain- 
able by dyeing the raw goods in the pièce." "The vegetable fiber 
(for example, cotton) is, as is well known, cheniically altered by the 
treatment with strong alkalies or acids." "At the same time, the 
cotton acquires a very great .afifinity for ail dye-stuiïs and mordants." 
"In order to avoid the shrinking or narrowing of tlie goods, the cot- 
ton, either before the weaving or spinning, is trcated with the above- 
named substance ; or the already made raw goods, stretched by the 
use of a spécial mechanical contrivance into a condition of full 
width, is passed through the fluid préparation mentioned, and is 
washed in the same state." Apparently Thomas and Prévost then 
intended to stretch only the woven fabric, leaving the mercerized 
yarn to be woven aftcr .shrinking. Their amended spécifications of 
June 20th, however, contemplated stretching either yarn or cloth. 
The claim was as follows : 

"Process of enhancinj; the iifRnit.v of voyctablo filwr to bc dyod, for cl.ve- 
stuffs and mordants by piviiiuinary treatment with Htrouç hases or neids, 
characterized by this : Tliat tho vesetublo tiher in the forai of skeiii. or al- 
ready woven, or finally loosc before the spimiiug, is exi)ost^l in a tensel.v 
stretclied condition to tlie action of bases or acids, and durinc r(>teution of this 
condition is wasliod ont. initil the interna! liber-tension bas rela.ted, for tho 
purpose of avoidin;; tlie shviiii;ing of tiie fiticr." 

It will be noticed that this patent, like that of iMercer, contouplated 
the treatment of an\' vegetable fiber with either alkali or acld. Rec. 
pp. 4, 5. 

A proceeding to annul this patent, Xo. .85,564, was brought in the 
German Patent Office, based chiefly npon the English patent to Lowe. 
The patentées resistcd the annulment, and argued that tlie patent, 
notwithstanding the breadth of its claim, was limited in efïect to the 
dyeing of mixed fabrics in the pièce, and that this was the gist of 
their invention. In other words, they sought to savc tlie patent by 
narrowing the claim by référence to the spécifications. Rec. pp. 
17, 19, 24, 80, 29. Xothing was said about the silky luster given 
by mercerization under tension. The court held that the claim was 
broader thaii the invention described in the argument of the paten- 
tées, and it annulled the patent on the ground that the invention de- 
scribed in the patent had been antici)>ated by Lowe. The course of 
the litigation exhibited an attempt b}- the patentées to narrow their 
invention and the patent which protected it to the mercerization of a 
mixed woven fabric. a process not used by the défendants. On the 
other hand, if the German patent were construed in its broader sensé, 
and were treated as analogous to Xo. bOO,826, hère in suit, the paten- 
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tees did not seriously dispute anticipation by Lowe. The controversy 
was betvveen the German patent and that of I^owe. The décision of this 
controversy depended upon a détermination whether the German pat- 
ent was similar to No. 600,826, in which case anticipation by 
Lowe was practically admitted, or was limited to the mercerization 
under tension of mixed fabrics in the pièce, in which case it might 
stand. The German court gave the patent the first-mentioned con- 
struction. Rec. pp. 26, 49. 

On September 3, 1895, Thomas and Prévost filed in Germany an 
appHcation for another patent stated to be for an improvement in the 
process of merceriziug. It difïered from tlie eariier appHcation chiefiy 
as to the time when tension should be applied. The second patent 
specifîed that mercerization should take place vvithout initial tension, 
but that tension should be applied before the acid or alkali had been 
washed ont. On April 4, 1896, in the course of litigation, the silky 
hister given by mercerization under tension was first mentioned, and 
at the same time was considerably emphasized. Letters written to 
the patentées by their customers indicate plainly that mercerization 
imder tension, suggested by the patentées in order to dye better the 
cotton constituents of a mixed fabric, was found to be valuable chiefiy 
because of the silky luster which it imparted to the cotton. This re- 
suit was not at first known to Thomas and Prévost, and was first dis- 
covered, some months after their first application, either by them or 
by some other person using their process. Rec. pp. 73, 329, 504. 
The first spécifie mention of it is in a lettcr dated February 11, 1896 
(Rec. p. 81), though a vague suggestion of it appears in a letter to 
the patentées, written in June, 1895. Lowe had noted the resuit five 
years eariier, when he mentioned the "glossy appearance" of the cot- 
ton treated by his process, though want of considérable experiment 
had prevented him from aporeciating fully the importance of his 
discoverv. The patentées did not distinguish between a stretching 
of the fiber to a length greater than it had before mercerization, and 
restoring the fiber to that length. As between stretching the fiber or 
merci v bringing it back to its original length, the patentées' language 
was vague; e. g. Rec. pp. 2, 58, 60, 72, 79, "^170. 

The German Patent Office refused to issue the patent as originally 
applied for, but after much argument, on July 30, 1898, allowed a 
claim as follows, No. 97,664: 

"A modification of the process described in tlie patent No. S.">,r)fl4 as well as 
in tlie Ensilisli patent No. 4,452 of tlie year 1800, for tlie mercerization of cot- 
ton under tension cliaracterized in tliis wise: Tliat tlie cotton .saturated 
witli 80(la4.Te is sulriected to a consi(lerai)ly stroniîor dii^tendinu; force tlian 
bas l)een ol)taiiied by normal application of nia(4iines liitliei'to customarily 
used for like purpose in skein and pièce dye-works, so that evni lons-flbered 
and liard-si)iin cotton can be stretched ont to its original lenstli and be.yond. 
and the fiber b.v the merceriKatioii under tension acqnires a lastiug silk-lilce 
luster in conséquence of altération of its structure." Itec. p. 204. 

The gist of the invention patented was thus declared to be the use 
of machinery of extraordinary stretching povi'er in the mercerization 
of long-fibered and liard-spun cotton. Rec. p. 333. Lowe was rec- 
ognized as a pioneer. Indeed, the subséquent annulment of No. 85,- 
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564, for the reason that it had been anticipated by Lowe, left Lowe the 
only pioneer. Proceediiigs to annul Xo, l)i,()i>l were s(5on bcgun. Tlie 
lower court held that the invention describcd in the orif^inal application 
was anticipated Ijy Lowe, that the extraordinary distending force was 
not introduced into the application until 1807, and that Ijeforc 18'!T the 
process of stretching had become old in the art. The Court of Appeals 
afbrmed this décision, imjDcrvious to the ar,s;ument that the Thomas and 
Prévost "invention is a German one and deserves national protection." 
I-lec. p. 181. It assumed that the original application had been an- 
ticipated by Lowe, and that the patent as granted was limited to the 
use of extraordinarily strong machinery to stretch long-fibcred cotton. 
The patent was annulled upon the ground that, as granted, it did not 
correspond to the original application upon whicli it was necessarily 
based. The German courts thus held consistently that Thomas and 
Prévost had invented nothing, except perhaps the application of ma- 
chinery of extraordinary strength to the stretching of long-fibered 
cotton. As nothing concerning the nature of this machinery was 
disclosed, the décisions left nothing patentable to Thomas and Prévost. 
On September 26, 189.5, Thomas and Prévost ap])lied for a patent 
in England. The application concerned the matter of both the Ger- 
man applications. It contained no référence to gloss or lustcr. The 
claims were as follows : 

"(1) The herein-descrihert iniiirovemcnt in treatius vcKetaljlO' flV)ors for dye- 
ing piu'poses with alkaline lyos or with ncids consiKtius;; iii Kubj(;;-ting the 
vegetable flber (in the haiik or as a '.vovcu tabric)for the pui'pose of pre- 
ventmg shrinkini; of the fiher whilst Ih'inly stretched to the action of the 
bases or aeids and then \v;isliii!s the liber whilst still stretched until the in- 
ternai stress or tension thereof has cea?-eil suljslantially as and for the pur- 
poses set forth. 

"(2) The hert'in-descrilied iinproveinent in treating ve^retnble fibers for 
dyeing ]rari)oses with alkaline lyes or with aeids consistini; in snli.iecting with- 
out stretching the vegetable flber (in The hank or as a woveu fabric) to the 
action of bases or aeids and then — wlillst it is still wet with the lye and 
shruuken — stretching same to its original lengtli and breadth and thereafter 
washing same while stretched as before substantially as and for the purposes 
set forth." 

The application was opposed by Lowe, and a patent was refused 
accordingly. Later Lowe agreed wdth Thomas and Prévost to with- 
draw his opposition. Pollowing the English statute, an application 
was made to the Solicitor General for leave to file new eviclence and 
to reopen the case, so as to permit the patent to be issucd either after 
amendment or by way of reversing the action of the English Patent 
Office. The Solicitor General refused the ap])lication, holding that 
after Lowe's objection had once been entertained the public had an 
interest in the contest, which could not be satisfied by an agrcement 
between the contestants. A later application by Thomas and" Prévost, 
September 18, 1896, resulted in a patent, No. 20,71-1 of 1896, after 
Lowe had wididrawn his opposition thcreto. A patent based upon a 
bargain with the real inventor and an earlicr patentée has no weight 
as an argument in this case. It follows that the English Patent Office 
held unequivocally that the invention claimed in the patents in suit was 
anticipated by Lowe. In Germany, the birthplace of the alleged in- 
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vention, and in England, the home of the Lowe patent, the latter was 
held to anticipate everj'thing of real value in tlie applications of 
Thomas and Prévost. 

Many patents were granted to Thomas and Prévost in countries of 
continental Europe. In some of thèse silky luster was mentioned ; in 
others this characteristic was not noticed. No proof lias been made 
of the patent laws of thèse countries, and so this court is not infornied 
what weight should be attached to the patents therein granted. The 
application for No. (300,826 was fîled in the American Patent Office 
June 4, 1896. It did not distinguish between mercerization of cotton 
and flax, and of ail vegetable fibers generally. It made no distinction 
between mercerization by alkalies and by acids. The patent to Lowe 
was not noticed in the American Patent Office. No. 600,82V was ap- 
plied for January 22, 1<S97. The application sought to patent mer- 
cerization without tension at the outset; the tension being applied al- 
together after the fiber is wetted. It is true that the speciilcations, 
especially page 3, lines 32-34, are vaguely expressed in this respect, 
and the complainants' ex])ert has argued that "without tension" means 
"no such tension before mercerizing as is contemplated and necessary 
for the production of a silk-like luster," vi'hatever that degree of ten- 
sion may be. This contention, however, is altogether at variance 
with the claims in suit. 

In No. 600,827, Thomas and Prévost further sought to state in- 
vention as follows: While "it is conimon to treat fibrous materials 
with certain mercerizing fîuids and other mordants while such ma- 
terial is held in a more or less stretched condition," "we are not aware 
that any one prior to our invention has discovered the important fact 
herein disclosed, namely, that the fibrous material when subjected to 
a sufficient stretching action during the mercerizing process will be 
given a peculiar silk-like luster." But, if the process is unchanged, 
the discovery of a new resuit does not constitute invention. If re- 
liance be placed upon some spécifie degree of stretching, not practiced 
before, we find that the patent states that "it is sufficiently definite for 
a proper understanding by those skilled in the art to say that the 
material must be so stretched during the mercerizing process that the 
individual fibers will be elongated and the silk-like luster will be 
produced." The patentée tlius says in efifect: 

"1 seek a patent for mproerizing under tonsion to produce a silky luster. I 
uni aware tliat niert'ei'izins imder tension lias been comiiion, but no one has 
liilberto noticed that a sillvy luster results. I caiinot sny how nnieli tension 
is necessary to produce tliis luster. It is euough to say that the tension must 
1)0 sulhcient." 

This is not to state an invention, and, moreover, as has been seen, 
Lowe's patent states both tension and resulting gloss. Thomas and 
Prévost never showed, and, so far as appears, never knew, whether 
mercerization under tension, or tension after mercerization, whether 
tension to maintain the fiber at its original length, or tension to in- 
crease this length, best imparted the silky luster sought. The évi- 
dence shows that it may be produced in ail thèse ways. Having pro- 
posed to mercerize mixed fabrics under tension for the sake of an 



AMERICAN MEKCEKIZING CO. V. HAMPTON CO. 731 

improvement in dyeing, they discovered by themselves, or were in- 
formed by some manufacturer who used their process for its original 
purpose, of tlie wonderful and unexpected luster. They did not first 
invent ttie process, for Lowe described it clearly. There is no proof 
that they were tlae lîrst to notice the luster, because : (1) The time, 
place, and manner of its iirst observation in Germany is not shown , 
and (2) It had been observed five or six years earlier in England 
by Lowe. They did not invent any détail of the process, which niade 
the resuit better or more certain than did the process described by 
Lowe, for their patents in substance disclose nothing as to the time 
of tension, except that it must be before the yarn is dried, and nothing 
as to the degree of tension, except that it must be enough and not 
too much. They do not distinguish between the vegetable fiber that 
will take on an attractive luster, and the fiber that will not, or be- 
tween the alkalies which are effective for the purpose, and the acids 
which are practically useless. Their language does not go beyond 
Lowe's statement that "fibers such as cotton and flax," "mechanically 
stretched whilst subjected to the action of or treatment by the sodium 
hydrate," or subjected "to a stretching process or opération after the 
sodium hydrate bath, but necessarily before the fabric has lost its 
temporarily pliable condition," bave "a more regular, dose and glossy 
appearance." Of the two Lowe is the more spécifie. 

Summarizing the history, we find that Mercer first suggested the 
process which has since gone by bis name ; but he did not distinguish 
between différent kinds of vegetable fiber, nor between the application 
of acids and alkalies. As the shrinkage was uncontrolled, no prac- 
tical resuit followed from bis invention, and the silky luster, which is 
by far the most important resuit of mercerization, was not suspected 
by any one. Forty years later Lowe first discovered and suggested 
mercerization under tension. He further improved upon Mercer by 
differentiating the varions kinds of vegetable fiber and limiting the 
process of mercerization to "cellulosic fibers (such as cotton and 
flax)." Ile also Hmited his mercerizing agent to caustic soda, and 
thus pointed out the practical limitations of the art. He discovered 
that the process would give to the cotton mercerized a glossy appear- 
ance, but he did not fully recognize the importance of this resuit.- 
liis invention did not go into practical use, probably by accident, and 
so the emphasis which experiment would bave put upon the luster did 
not arise from his discovery. Thomas and Prévost, perhaps inde- 
pendently, discovered mercerization under tension. At first they 
knew nothing of the luster thus imjjarted; that is to say, they ofïered 
no suggestion beyond Lowe's as to the method, and they knew less 
than did Lowe of the resuit. But their process came into use, and by 
their experinient, or by that of others, the silky luster was found to 
be ail important. Thomas and Prévost then tried to save themselves 
from the anticipation of Lowe by suggesting unimportant différences. 
Thèse attempts bave failed wherever there has been a contest. Thomas 
and Prévost bought out Lowe, but the success they thus secured in 
Great Britain and elsewhere is unavailing in the United States, where 
Lovi'e's invention belongs to the public. It follows that the claims in 
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suit are anticipated by thc British patent to Lowe, and the bill miist be 
dismissed with costs. 

Bill to be dismissed, with costs. 



GRAY V. GRINBERG et al. 

(Circuit Court, E. D. Pennsylvania. October 8, 190G.) 

No. 39. 

Patents— Suit fob Infbingement— Jurisdiction in Suit Against Noneesi- 

DENT. 

Evidence considored, aud hcW not sufflcient to sustain the burden of 
prool' resting on a complainant, in a suit for int'ringeinent of a paient 
against a nonresident défendant, to sliow an actual sale of au infrlnging 
article by défendant witliin tlie district wliicli was essential to give tlie 
court jurisdiction. 

[Ed. Note. — Jurisdiction of fédéral courts in suits relating to patents, 
see note to Bailey v. Mosber, 11 G. C. A. 313.J 

In Equity. On final hearing. 

Mark W. Collet, for complainant. 

H. Cobb Kennedy and Horace Pettit, for respondents. 

J. B. McPHERSON, District Judge. This is a suit for the allej^ed 
infring-ement of design patent No. 37,301, issued to the complainant in 
January, 1905, for "a new, original and ornamental design for lamps." 
The validity of the patent is attacked, and niuch of the testimony bears 
upon this défense ; but, in my opinion, the case must be decided upon 
another point, and the validity of the patent must be left for détermina- 
tion in some other suit. 

The point referred to is the complainant's failure to prove a prima 
facie case of infringement. The bill adniits that the défendants are 
citizens of the Southern district of New York, and the jurisdiction of 
this court to entertain thc controversy dépends, therefore, upon the truth 
of the averments that they bave a regular and established place of 
business in the Eastern district of Pennsylvania, and bave been, or are, 
committing acts of infringement within this district. I agrée with the 
décision in Westinghouse Electric Co. v. Stanley Electric Co. (C. C.) 
116 Fed. G41, that, since the commission of an act of infringement 
within the district bas been made essential to the jurisdiction of the 
court, it is necessary to prove a completed act, and not merely a threat, 
or an évident purpose, to infringe upon the rights of the patentée. 
Indeed, the complainant does not dispute the correctness of this posi- 
tion, but undertook in conformity therewith to prove that the défend- 
ants had sold in this district a lamp that infringed bis patent. As it 
seems to me, however, the évidence that was offered upon this point 
leaves the matter in so much doubt that he cannot be said to bave sus- 
tained the burden of proof that undoubtedly rested upon him. In 
brief. the évidence was this : The complainant sent tvi'O witnesses to 
the défendants' store in Philadelphia, where they were shown certain 
lamps, of which the exhibiting salesman said that the firm had sold many 
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in Philadelphia. Instead of buying one of thèse lamps and producing- 
it for inspection before the examiner and the court, so that it mic^ht be 
certainly determined to be either genuine or counterfeit, the witnesses 
contented themscives with testifying to the déclarations of the salesman, 
and with adding that the lamps shown to them by him were "a good 
représentation," or were "substantially identical,'' with the picture of a 
lamp called the "Majestic lamp," which is averred to be the infringing 
article. The défendants did not deny that they had advertised the 
Majestic lamp in certain numbers of a periodical that were offered in 
évidence. A lamp of the complainant's design was then produced 
before the examiner, and afterwards in court, and the comparison be- 
tween this lamp and the picture in the periodical was relied upon to com- 
plète the proof that the lamp which, according to the déclarations of 
the salesman, had been sold in Philadelphia by the défendants, in- 
fringed the complainant's patented design. 

Admittedly, therefore, there is no direct proof of a sale, and the 
question for décision is whether the évidence fairly justifies the in- 
ference that an infringing article was sold in this city. If the déclara- 
tions of the salesman are to be rejectcd as incompétent hearsay, the re- 
maining évidence is clearly insufficient; and, even if they are to be 
received as the déclarations of an agent concerning the business in 
which he was employed at the time, I still regard the proof as falling 
short of the légal measure. It cannot be overlooked that the advertise- 
ments do not refer to the défendants' store in Philadelphia at ail, but 
to their place of business in New York ; and that the two witnesses do 
not testify that the lamps which they saw in Philadeliîhia were marked 
Majestic, or were even so named by the salesman, but merely that they 
were good représentations of the picture in the advertisemcnts, or were 
substantially identical therewith. Further, whatever force this rather 
indefinite testimony may hâve, concerning the likeness betwcen the pic- 
ture and the lamps seen in Philadelphia, is greatly impaired by the fact, 
wdiich appears in complainant's record and is also admitted in the brief 
of his counsel, that the défendants had formerly been customers of 
the complainant's firm, and had bought lamps from them of the patented 
design. Thèse trade relations existed in the early part of 1904, and 
probably later in that year ; and, as the two witnesses who visited the 
défendants' store in Philadelphia were there in April and May of 
1905, it is evidently very difficult, if not wholly impossible, to pronounce 
with positiveness, or even a fair degree of probability, whether the 
lamps that were seen in 1905 were of the complainant's genuine design, 
and had been previously bought from his firm, or were infringing 
copies. The décision is more difficult, because the complainant avers 
that the genuine and the counterfeit lamps are so nearly alike that onh- 
a close examination can distinguish between them ; and, if this be true. 
and if he had it in his power, but failed, to ofifer to the court the op- 
portunity of making such an examination as might reasonably satisfy 
an observer whether the lamps seen in Philadelphia were genuine or 
not, he can hardly complain if the évidence that he does offer on this 
point is scrutinized with some degree of care. For the reasons thus in- 
dicated, I cannot avoid the conclusion that he bas not produced the 
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proper degree of proof, and that the évidence is not sufficient to 
satisfy the court that infringing lamps hâve been actually sold in this 
district. 

Apparently feehng the force of thèse objections, which were vigor- 
ously urged at the final hearing of the cause on June 26, 1906, the com- 
plainant presented a pétition on July ?th, asking that the case might be 
reopened to permit him to offer further proof concerning the sale of an 
infringing lamp. I hâve carefully considered the affidavits that were 
presented in support of this motion and in opposition thereto, and I 
am of opinion that the complainant has not made out a sufficient case 
for rehearing, within the established rules governing the practice of 
the courts upon such motions. A rehearing must therefore be refused. 

A decree may be entered dismissing the bill of the complainant, with 
costs. 



CUSriMAN & DENISON MFG. CO. y. DENNY. 

(Circuit Court, S. D. New York. July 17, 1906.) 

Patents — Ixventioîj — Wiee Paper Clip. 

Tlie Kelley patent, No. 70] ,633, for a wire paper clip comprisinç two 
triangular-sliaped bodies having a base !ine in couimou is void, for laclî 
of patentable invention in view of the prior art. 

In Equity. On final hearing. 

Edward C. Davidson, for complainant. 
Almon Hall, for défendant. 

PLATT, District Judge. Usual action for infringement of Patent 
No. 7'61,635, granted to Arthur F. Kelley, May 31, 1904, claims 7 and 
8 being at issue. I quote them: 

"(7) A wire paper-clip coniprisins two triansular-shapod bodies having a 
l)afie-line in comnion for both, one triangle lying within the other with the 
wire eomposing the sides thoreof in the sanie plane and touching, the smaller 
triangle being formcd by extending tho wire straight from one end of the 
base line longitudinally and inward to the central, longitudinal Une of the 
clip, thenee backward and outward longitudinally in a straight line to the 
other end of the base-line ; and the larger triangle being formed by extending 
the wire straight from said second-named end, longitudinally and inward to 
tlie longitudinal center of tiie clip outside of tho smaller triangle, and beyond 
the end thereof, thenee backward and outward longitudinally in a straight 
line also outfide of the smaller triangle to the first-named end, substantially 
as and for the purpose set forth. 

"(8) A wire paper-clip comprising two triangular-shaped bodies having a 
base-line in common for both, one triangle lying within the other ; the smaller 
triangle being formed by extending the wire straight from one end of the base- 
line longitudinally and inward to the central, longitudinal line of the clip, 
thenee backward and outward longitudinally in a straight line to the other 
end of the base-line; and the larger triangle being formed by extending the 
wire straight from said second-named end, longitudinally and inward to the 
longitudinal center of the clip outside of the smaller triangle and beyond the 
end thereof, thenee backAvard and outward longitudinally in a straight line 
also outside of tho smaller triangle to the flrst-named end, substantially as and 
for the purpose set forth." 
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The défendant is shown to hâve sold clips made by the Weis Binder 
Company. Toledo, Ohio, which are substantially the same as clips 
made by the complainant, who invokes the Kelley patent which it owns 
by assignment. The story connected with this suit is a remarkable 
one, and casts a strong light upon what may be done at the Patent 
Oiîfice, if the applicant's path is carefully tended by his attorneys. By 
way of premise, it may be said, that the invention which suggested 
itself to Kelley and to Robert Gorton, hereinafter to be discussed, can 
only be discovered by an exceptionally agile mind when the investi- 
gator bas carefully studied Clough No. 276,001, April 17, 1883. 

From the record, including "Complainant's Exhibit, File Wrapper 
atid Contents, Patent in Suit," supplemented by "Defendant's Exhibit, 
Interférence Record, Kelley v. Gorton," we gather the following facts : 
The patent to Kelley in suit and the patent to Robert Gorton No. 761,- 
631, were issued on the same day. Gorton's, it will be noticed, being 
four numbers earlier tban Kelley's. Each assigned a liait interest to 
the other. 

That situation came about in this way: The two applications were 
placed in interférence. Kelley fixed the date of his invention at about 
August 1, 1900. Gorton fixed the date of his invention on November 
16, 1898. Tliereupon Kelley sought ont Gorton, and they arranged to 
own the patents jointly and divide ail benefits. They had diiïerent 
soHcitors, but Kelley at once discharged his and employed Gorton's. 
At the same time and place Gorton and Kelley filed mutuaî conces- 
sions of priority, the first three counts in the interférence going to 
Gorton and the rest to Kelley. 

It will be noted that the claims conceded to Gorton fit Fig. 1 of 
Kelley's drawings; in fact, Fig. 1 of Gorton's drawings is the same as 
Kelley's Fig. 1 turned over. The clip of Gorton's claims is precisely 
the clip of the patent in suit. The complainant cornes into court with 
this cloud upon its title, and it is not perceived that the prima facie 
validity of the patent bas been established. Take another view of the 
matter. Kelley's original application had but one claim, which con- 
tained, inter alia, the following: "One triangle lying within the other 
with the wire composing the sides thereof in alignment laterally and 
touching." This claim was amended and a new one containing t!ie 
same limitation was rejected on the patent to Clough. Later, without 
solicitation, the Patent Office allowed the claim, and threw it into in- 
terférence with Gorton's nine claims. Thereupon Kelley disclaimed 
Gorton's nine, and limited himself to his restricted claim. Then the 
examiner said that his claim was not patentable in view of Gorton's 
nine claims, and he must fight his interférence on those nine claims or 
be driven out of the office patentless. Kelley obeyed, and then the 
examiner advised him to restore his erased and limited claim, and 
Kelley obeyed again. Then follows the story told above. 

Thus appears the curious case of an inventor being compelled by 
the Parent Office to make claims which he had expressly disclaimed, 
and wSîich had been properly rejected; of a patent issued as the re- 
suit of an interférence in which the opposing parties had the same 
attorney; and ot two patents issued on the same day for tlie same 



736 147 FEDERAL EEPOUTER. 

thiiig. Aside from thèse considérations, it is not thought tliat în view 
of the prior art, eitlier Kelley or Gorton produced anything worthy to 
be designated with the word invention, and fit to be surrounded vvith 
the solemn pomp and ccremony of Patent OfiSce proceedings. The 
patent to Clough, 27X1,001, supra, shows a clip possessing each of the 
cléments of the Kelley clip, operating in the same way, and producing 
the same results. There is no différence at ail, except that in the 
Clough clip the loops at the extremities farthest from the base hâve 
a greater radius of curve, but the examiner, speaking on that subject, 
said : 

"It is tnie tliat ClouijU's device is D-slinped, whilo njiiilieant's is trinn.siilar, 
but it is not nppiirent tliat tlip différent resuits obtnined by the app!i;'nnt. if 
thcre are any, nre snfli as to warrant tîie gvaut of a patent for applicant's de- 
vice in tlie face of C'Iou^li." 

(The italics are mine.) 

Kelley did not answer this, but as bas been shown, took bis patent 
at last with this claim in it. The examiner's criticism is still pertinent 
and persuasive, despite the argument of counsel and the opinion of 
the expert. 

One last vi'ord. The défendant manufactures under the Weis Pat- 
ent, 767,458, August 16, 1904, which claims a paper clip "formed of 
a single pièce of wire bent into an elongated acute-angled triangle, 
and into a smaller less acute-angicd triangle having the same base as 
the larger triangle," etc. If Kelley was patentable over Clough, then 
Weis is entitled to a patent over Kelley, and it will be noticed that 
when it comes to making the clips, the complainant avails itself of the 
suegested modification upon which Weis got bis patent. The com- 
plainant, therefore, is a confessed infringer of the patent of the man- 
ufacturer against whom it complains. The comiDlainant insists that 
the defendant's exhibit "Interférence Record" should be eliminated 
from the case on technical grounds. It bas received its due share of 
importance in this hurried opinion ; but, on the whole, it is not ma- 
terial whether it be considered in or out of the record. I think that 
it belongs there as a part of the case, but my final conclusion would 
be the same without it. 

Let the bill be dismissed. 



UNITED STATES FASTENER CO. v. WERTIIEIMER et al. 
(Circuit Court, S. D. New Yorlv. July 19, 1900.) 

No. 8,879. 

RATENT.S — Invention — Gr.ovE Fasteneb. 

Tiie Douillet i)ateut, No. 440,020, for tlie socket menibor of a glove 
fastener having a head of pearl or otlioi- niaterial, is void for laek of 
invention, In view of the prior art, which showed the same construction 
of a button having a shetrt-nietal head. 

In Equity. On final hearing. 

John P. Bartlett and Donald Campbell, for complainant. 
Livingstone Gifford, for défendant. 
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PLATT, District Judge. This is a patent suit in the usual form, 
based upon alleged infringement of Ictters patent No. 410,020, dated 
November 4, 1800, to L,. A. Douillet, for improvement in buttons. I 
quote the only claim: 

"The Sdoket member of a glove-fasteiier, consisting of a liead of pearl or 
otlier material liaving an outwardly-flariug anmilar kert, a flanged opr-n-ended 
eyelet oxpaiided by contact with the walls of said flaring kerf when pressed 
into its seat and retainhig Hie material by means of tbe flange, and with a 
central cavity for the réception of a spring-stud, substantially as herein set 
forth." 

The principal défense is lack of invention treated in a variety of 
ways, and in one aspect of the case noninfringement. It is undoubtedly 
an important matter and has been claborately presented. It has been 
carefully examined, and I think that I hâve absorbed every phase of 
the contention as it strikes the opposing parties. I am, therefore, not 
disposed to apologize for the abbreviated form in which lack of fur- 
ther time compels me to couch some of the reasons vi-hich compel 
my final conclusion. 

There was a time, not so very long ago, when the art with which 
this matter is connected was a difficult one, and when those steps 
which would in ordinary cases appcar to be subtle refinements were 
in this one entitled to considération as practical advances in invention. 
Whatever might hâve been said, however, as to the bearing of com- 
mon eyelet buttons upon what the complainant claims is a distinct 
art, to wit, the snap-fastener art, was put at rest after Kent v. Simons 
(C. C.) 39 Fed. 606, had been decided and published. In that suit 
the complainant claimed under the Mead patent of September 1, 1885, 
No. 325,430. The défendant manufactured under the Raymond pat- 
ent. No. 369,883, of September 13, 1887. The défense then relied 
upon was anticipation, shown in prior button patents, especially in 
the Capewell patent, February, 1869, the Hazeltine English patent 
of 1870, and the Huddart English patent of 1863. The Capewell 
and Hazeltine patents show an eyelet expanded in an outwardly 
flaring kerf, and Huddart shows solid heads composed of "pearl, 
ivory or bone," right alongside of the sheet-metal heads. This con- 
dition of affairs permeates the entire list of ordinary button patents. 
It was therefore plain that in the eyelet button art it was well 
understood how to permanently attach an eyelet to a solid pearl 
button by means of an annular flaring kerf with a central cavitv. 
The citations therein failed by a hair's breadth of being adéquate référ- 
ences, and Judge Coït gives the reason for that failure. The de- 
fendants had contended that the Mead patent was for an ordinary 
button, and that the use of it with a spring-stud was incidental. Tint 
the judge says that the principal object of the Mead invention was the 
"production of an improved button adapted for use with a spring-stud," 
and the addition of a shank and its use as an ordinary button was in- 
cidental to the dominant purpose. lie thought that Mead had a new 
combination and an im]iroved resuit ; "that improvement consisting 
largely in the convenient form of the central opening for receiving the 
spring-stud, while at the same time preserving the button finish." So 
147 F.— 47 
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the Mead patent was adjudicated to be valid, and snap-fastener sockets 
became well known. 

We may take the Raymond socket, which had been used by the 
défendant in Kent v. Simons, as a fair illustration. In this a sheet- 
metal head was used, and although the snap-fastener is made by 
"building up" through the use of several parts, the controUing idea 
of complainant's patent is présent. It is the socket head of a glove 
fastener, and it has an "outwardly flaring kerf" and a fîanged eyelet 
which expands by contact with the walls of the kerf, which, when 
pressed down into its seat, will be retained therein by means of the 
fiange, and it has a central cavity to receive it. Nothing is lacking, 
except that the head is not of "pearl or other material," which may be 
said to include solid pearl, because the spécification says so, although 
the claim does not. The complainant's argument is that he has sim- 
plified the Raymond construction, which argues invention, and that 
the Rayniond device would not teach the ordinary mechanic how to 
use solid pearl or other material to attain the same resuit. Mr. Liver- 
more, the expert who supports the patent in suit, was aiso the expert 
who supported successfully the Mead patent in Kent v. Simons, and in 
rebutting expert Bentley in that case he pointed out precisely the 
same features to distinguish the Mead patent from the prior art which 
he now uses to save the Douillet patent. AU through this case it is 
plain that he expects the grâce which saved the one to be now applied 
in favor of the other. 

At the présent day it is well understood in the art how to apply a 
spring-stud to the underside of a meta! button by using a kerf and 
central cavity, and it is certainly no invention to do the same thing 
to a solid pearl button. The patentee's firm had the Raymond patent, 
and it is significant that almost as soon as they were defeated in 
Kent v. Simons he made an attempt to avoid both Mead and Ray- 
mond by application for the patent in suit. He must hâve known how 
thoroughly buttons and snap fasteners had become welded into a 
single art by the doings in that suit. His journey through the Patent 
Office was an interesting one. He was met by the button références, 
just as Mead had been. He made the same argtiments to get away 
from the buttons, practically the same language was suggested to and 
accepted by him, and, in a word, he got at last substantially Mead's 
idea over again, with pearl in the place of sheet métal. If the Patent 
Office can be permitted to continue in such a complaisant humor as it 
was at the time of granting this patent, it would be rather easy in 
many cases to extend the grant of monopoly upon a bright idea long 
beyond the statutory term. I hâve traveled ail the paths opened up 
to me in this suit, and at the end of each of them I reach the same 
conclusion. 
Let the bill be dismissed. 
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CONSOLIDATED RUBBER TIRE CO. et al. v. FIRESTONE TIRE & RUB 

BER 00. 

(Circuit Court, S. D. New York. July 20, 1906.)J 

No. 8,092. 

Patents — Invention — Rubber Tihed Wheel. 

Tlie Grant patent, No. 554,67.0, for a rubber tired wheel, (URoloses !n- 
Teution and is valid ; tUe rocking or tilting of tUe tire wlieu compressée! 
on eitlier side boing an Inhérent function, when the tire Is made 1d 
accordance witli the directions of the patent Also, held infringed. 

In Equity. On final hearing. 

Thomas W. Bakevvell, Paul A. Stalcy, and Border Bowman, for 
complainants. 

Charles C. Linthicum, for défendant. 

PLATT, District Judge. This is a patent suit in the usiial form, 
alleging infringement of Grant patent, No. 554,675, February 18, 1896, 
for a rubber tire. Judge Thomas sustained this patent in Rubber Tire 
Wheel Ce. v. Col. Pneu. VV. Co. (C. C.) 91 Fed. 978, and wrote a 
well-sustained opinion in support of his conclusion. The defeated 
parties in that cause hâve become by business arrangements connected 
with the complainants in the présent suit. 

Severah other judges followed the reasoning presented by Judge 
Thomas, until it happened that Judge Wing had the matter up in the 
Circuit Court for the Northern District of Ohio, Eastern Division, 
and on December 9, 1901, he came, after an independent examina- 
tion, to the same conclusion. His décision was reversed by tlie Cir- 
cuit Court of Appeals for the Sixth Circuit on May 6, 1902.' 116 Fed. 
363, 53 C. C. A. 583. That tribunal vi^as composed of very able and 
iearned judges, from whose opinion it would be unwise to differ, unless 
the opposite conclusion were so obvions as to compel the mind and con- 
science. Judge Thomas, in sustaining the patent, was convinced that in 
a gênerai way no tire prior to Grant really did what Grant's tire did ; 
that it required Grant's spécifie combination of parts to accomplish his 
results ; that ail combinations except Grant's lack harmony and disclose 
discordant notes; that therefore Grant did more than sélect and ag- 
gregate; that he actually invented something. He found, among other 
things, that the spécifie arrangement of channel and tire was such 
that the rubber tire, when sharply compressed on either side, had a 
tendency to rock, or tilt, in the channel-iron ; one wire acting as a 
pivot and the other as a retaining force, so that the tire v,'ould reseat 
itself. This he thought was functional and inhérent in the device 
whffn made according to the spécifications. 

The Circuit Court of Appeals, Sixth Circuit, found the turning 
point in the case to be at that point. They concède that if the old 
parts selected from old combinations perform a new function, or op- 
erate in a new way to produce a new and bénéficiai resuit, enough 
will bave appeared to constitute invention. They say that the rock- 
ing and reseating idea is not expressed in the spécifications, and that 
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it is not necessarily présent in tlie device made under them, because 
the retaining wires must not be so tight that the wire would break 
or the rubber be eut before the tihing and reseating could take place, 
and must be loose enough to permit the rubber to move shglitly, but 
not so loose as to permit the rubber to fall eut of the rim of its own 
accord. This tension would dépend upon the whim of the workman. 
The spécifications being silent as to this function and the proper ten- 
sion of the wires to permit the function, it is not an inhérent charac- 
teristic of the device as explained. The foUowing is a Verbatim seg- 
ment of the opinion: 

"But, if tlie retaining wiros were tifrbtenod to tlieiv full tension wlien tlieir 
ends were weltlecl or otlierwise united, tliis capiieity to rise or yield to tlie 
excessive straln applied to the rubber is not sliown to exlst." 

The court practically admits that if the tilting movement had been 
mentioned, or even if a direction could be found in the spécifications 
that the wires should be applied at the proper tension, it would be 
enough ; but. taking the situation as they found it, they were con- 
vinced that the patent was "void for want of patentable novelty," and 
dismissed the bill. 

In the suit at bar the complainants insist that they bave settled by 
ample proof the question of the tipping capacity of the Grant tire. 
They claim to bave shown beyond dispute that the rocking or tilting 
quality is inhérent in the Grant construction, and that it cannot be 
destroyed by the tightness of the wires, but will be présent and opera- 
tive when the last extremity of tension, prior to breaking, bas been 
reached. They say that defendant's expert clearly concèdes the actual 
existence of that mode of opération in the Grant patent, which was 
the turning point in the Sixth Circuit appellate décision. It is for- 
tunate for me that the patent in suit bas been so thoroughly analyzed 
by so manv eminent judges, for ail of whom I bave a deep regard. 
I am thereby relieved from what would be an agreeable, but exhaus- 
tive, bit of work. It is enough to say that upon the record as made 
up and presented to me the patent in suit is undoubtedly valid. I 
think that Grant evolved a meritorious and bénéficiai device, having 
great utility, and that it certainly required inventive genius of a high 
order to bring together dififerent parts of old devices and to combine 
them in such a way as to give the world bis tire. Many had tried 
before and failed. Many hâve tried since and failed. It is improbable 
that Grant's construction will be improved upon in our day, and it is 
beyond the bounds of possibility that so great a success can hâve 
sprung from an accidentai feature, which just happened to be there, 
and, unsolicited, gave the world that great boon which the patentée 
bclieves himself to be entitled to be credited with, and about which 
the court bas become satisfied that be is right. 

The défendant dénies the title in complainant. The complainant 
bought ail assets, tangible and intangible, of the Rubber Tire Wheel 
Company, and is in possession. I think that there is enough shown 
to warrant the suit, especially as the important matter is to pass upon 
the validity of the Grant patent. 
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Défendant also dénies infrin.çement ; but I think that "Complainant's 
Exhibit No. 3, Defendant's Rubber Tire WTieel," although obtained 
in a rather devious manner, is sufficient to settle the technical ques- 
tion of infringement, when the Grant patent is construed as I think 
it ought to be construed. It is true that in the exhibit as it now ap- 
pears the vertices of the angle in the rubber tire do now and then 
corne above the top of the rim ; but non constat that it was always so, 
and, as I hâve said above, at any rate, it is enough for the main pur- 
pose of the suit. 

IvCt the usual order be entered for the complainant. 



BRKDTN V. NATIONAL METAL WEATIïERSTRTP CO. 

(Circuit Court, W. D. Pennsylvanla. August 11, 1906.) 

No. 39. 

1. JUDGMFNT — COSCI-USIVEXESS — PATENTS — SulT FCB InFEINGEMENT — CoNCLU- 

SIVKNKSS OF PRIOR AdJUUICATION. 

A dpcree in a prior suit for tlie infringement of a patent Is none the 
less ooih-lusive between the parties on tlie issues of valiflity and Infringe- 
Dient liecause It was merely interlocutory, wlien the second suit was com- 
nneticeil. uiiere it is set up therein as an adjudication by a .supplemental 
bill. after having ripened into a final decree. 

[Ed. Note. — For cases in point, see vol. 30, Cent. Dlg. Judgment, 
§§ noi, 1162. 

Effect of previous décisions in patent cases nn Circuit Court of Appeals, 
see udtes to National Cash Résister Co. v. American Cash Résister Co., 
3 C. C. A. 565 ; Tliornson-IIouston Electric Co. v. IloosicI% Ry. Co.. 27 C. 
C. A. 427; United States Frcehold Laud & Em. Co. v. Gallegos, 32 C. C. 
A. 475.] 

2. Patents — RtotiT to Pi.ead Peiob Decree Obtaineu Pencing Suit. 

The ovvuer of a patent, wlio has obtained an interlocutory cleeree 
adjudging its validity and infringemont. is not ref|uired to wait until It 
bas heconie final before bringing suit against the défendant for infringe- 
ment by the same device in anotljer district; nor Is be precluded. by the 
fact tbat évidence has been taljen In the second suit, trom pleadlng 
therein the final decree when obtained in the first suit as an adjudication. 

In Equity. Suit for infringement of letters patent No. 424,905, for 
a weather strip, granted to Abert Clinton Sims April 1, 1890. On 
final hearing. 

L. S. Bacon, for complainants. 
Charles M. Clarke, for défendants. 

ARCHBALD, District Judge.i This is a suit for the infringe- 
ment of a patent for a métal weather window strip, issued to A. C. 
Sims April 1, 1890. The bill was fîled September 2(1, 1004, and 
answer having been promptly made, contesting the validity of the 
patent and denying that it had been infringed, the case was duly 
put at issue, upon which proofs bave been fully made. It appears, 
however, that at the time suit was brought there was pending in 

»Speclally assigned. 



742 147 FEDERAL REPORTER. 

the United States Circuit Court for the District of Maryland, a prior 
suit by thèse same plaintiffs on the same patent and for the same in- 
fringing device, against one Moses Solmson, the défendants' agent, 
in which suit the défendants appeared and made défense, employing 
counsel and paying the expenses. That suit was brought to a hearing 
June 24, 1904, and on August 22d an opinion was rendered sustaining 
the patent and finding that it had been infringed; claims 2 and 3, the 
same as hère, being the ones relied on. Bredin v. Solmson (C. C.) 
132 Fed. 161. A decree was thereupon entered, September lOth, 
awarding an injunction, directing an account, and referring the case 
to a master; and on appeal taken this was aifirmed February 21, 
1905 (Solmson v. Bredin, 136 Fed. 187, 69 C. C. A. 203), following 
which, the case having been remanded, a final decree was entered 
January 10, 1906, on the coniing in of the report of the master. The 
présent suit followed directly upon the interlocutory decree in that 
one, and it is conceded was inspired by it ; being recited in the bill, 
which thus proceeds, in part at least, on the strength of it. By the sup- 
plemental bill the final decree has now been brought in, and the ques- 
tion is as to the efïect to be given to it. 

It is not disputed but that, by intervening and contesting the former 
case as they did, the défendants became privies to the resuit, and it is 
admitted that the issues are the same, except as other alleged antici- 
pating devices bave been introduced, assailing anew the validity of the 
patent. But the point is made that at the time the présent bill was 
filed, and issue joined, the other suit was merely in an interlocutory 
stage, and the decree by which the patent was sustained and an account 
directed was thus persuasive only ; (Rumford Chemical Works v. 
Tiecker, 2 Ban. & A. 351, Fed. Cas. No. 12,133; Harmon v. Struthers 
[C. C] 48 Fed. 260), requiring the suit in hand to be prosecuted iude- 
pendently to the end. This fails, however, to distinguish betwecn 
the effect to be given to the case at that stage of it and at the one to 
which it subsequently attained. Having been brought to final judg- 
ment, and the matters which are hère litigated having been examined 
and passed upon, it has now been immutably dctermined, by tiie déci- 
sion of the court where it was pending, that, contrary to the conten- 
tion of the défendants, the patent is valid, and that the weather stri]) 
which they manufacture and vend infringes upon it. It is difficult 
to see how anything could be more conclusive than this, or what use 
there is in the doctrine of res judicata, if it is not to so prevail herc. 
Suppose the décision had been the other way; is there any question 
that the défendants by a cross-bill, in the nature of a plea puis dar- 
rein continuance at law (1 Dan. Chanc. Prac. 607), could hâve 
brought it in and had efïect given to it ? And, as estoppels must be 
mutual, why, then, may not the plaintiffs do the same thing, by sup- 
plemcntal bill, now that it is the other way? Or suppose, after a final 
decree in favor of the plaintiffs, either hère or there, the défendants 
were found to be infringing in another district; would not a bill lie 
there, based solely on such decree, and would not the défendants be 
bound? And yet what différence is there in principle froni what we 
bave hère, the decree in the Maryland case having been brought in by 
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the supplemental bill and made paramount, the saine as if suit had 
been originally based upon it, for which the récitals in the original 
of the pending suit and the interlocutory decree laid ground? 

Authorities upon the subject are net wanting, which présent the 
exact situation and confirm the conclusion so reached. Thus, in David 
Bradley Mfg. Co. v. Eagle Mfg. Co., 57 Fed. 980, 6 C. C. A. 661, it 
was held that a decree in a prior suit for the infringement of a patent 
is none the less conclusive because it was merely interlocutory at the 
beginning of a second one, in which it is set up as a bar after having 
ripened into a final decree. So, in Penfield v. Potts, 126 Fed. 475, 
61 C. C. A. 371, the fact that a decree which constituted an adjudica- 
tion as between the parties to a second suit did not become final until 
after an interlocutory decree had been entered was declared not to 
afifect it as a bar when presented before final decree therein. And in 
Duffy V. Lytle, 5 Watts (Pa.) 120, and Casebeer v. Mowry, 55 Pa. 
419, 93 Am. Dec. 766, it was said that a prior judgment upon the same 
cause of action sustains the plea of a former recovery, although the 
judgment (conversely to what we hâve hère) is in an action com- 
menced subsequently to the one in which it is pleaded. "The date is 
of no conséquence," says Thompson, J. "It is the fact of an adjudi- 
cation upon the same subject-matter, and between the same parties, 
which gives effect" to it. 

It is said, however, that new références hâve been introduced, and 
that there are thus new issues. But issues and évidence are not to be 
confounded. The issues are not changed, whatever be the évidence 
to sustain them ; the question of the validity of the patent and the in- 
fringing character of the défendants' device being the only ones in- 
volved in either suit. A new attack is made upon the patent by the in- 
troduction in évidence of other alleged anticipations; but the issue, 
notwithstanding this, remains the same. Thèse références, moreover, 
existed and were equally available to the défendants, then as now; 
and it is established beyond question that, where a party has been once 
finally heard, he is concluded, not only as to the défenses which were 
made, but also as to ail that might hâve been. Cromwell v. Sac Co.,' 
94 U. S. 351, 24 L. Ed. 195; Sacks v. Kupferle (C. C.) 127 Fed. 569. 
As is said in Gordon v. Ware Nat. Bank, 132 Fed. 444, 65 C. C. A. 
580, a prior judgment on the merits between the same parties is con- 
clusive, whether right or wrong, and as well as to everything which 
might bave been considered, as actually was. It was accordingly held 
in Empire State Nail Co. v. American Solid Leather Button Co., 74 
Fed. 864, 21 C. C. A. 152, that a decree formally declaring the valid- 
ity of a patent sued on, although that was not the issue directly made, 
is conclusive in a subséquent suit between the same partie's and their 
privies, with regard to a similar infringing device. 

But it is further said, that there was nothing to prevent the plain- 
tiffs from relitigating the questions at issue, and that, having brought 
the présent bill without waiting for a final decree, and thereby chosen 
to treat them as still open, putting the défendants to the expense of a 
contest on the merits, they are not in a position to foreclose the mat- 
ter, as they now seek to do. But there was nothing which required 
the plaintiffs to defer bringing suit, which would hâve left the de- 
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fendants to continue to infringe in the district, undisturbed; and the 
question of the validity of tlie patent and the infringing character 
of the défendants' device being admittedly open at the inception of 
the suit, hovi'ever persuasive the interlocutory decree in the other case 
miglit bave been in their favor, there was nothing to do but to pro- 
ceed as they did until by a final decree they were in a position to con- 
clusively assert it. This certainly did not prechide them from bringing 
in that decree when it came, by vvhich of necessity the other proofs were 
superseded ; nor did it amount to a waiver to take them meanwhile, 
whicli, so far as the plaintififs were concerned, could not well hâve been 
avoided. David Bradley Mfg. Co. v. Eagle Mfg. Co., 57 Fed. 980, 
6 C. C. A. 661. If the défendants were thereby put to unnecessary 
expcnse, they bave only themselves to blâme for it. No effort was 
made to stop it by pleading the other suit in abatement, as they night 
hâve, and, having chosen to contest on the merits, as they did in the 
face of the interlocutor)' decree which had been rendered, they hâve 
no equity to urge now that the final decree, as they might hâve ex- 
pected, has gone against them. As, then, the décision so made not only 
renders unnecessary, but precludes, an}' further examination of the 
questions passed upon, wliatever the temptation be to go into them, the 
patent must be sustained, without more, and infringement found, and 
an accounting ordcred. 

Let a decree to that effect be drawn in favor of the plaintiffs, vvith 
costs. 



SIMPLEX ET.KCTRIC HEATING CO. v. LEONATÎO. et al. 
(Circuit Court, S. D. Xew Yorlî. July 7, 190G.) 

1, PaTKNTS — INFBINGEMENT— BTLL — PaETIES. 

Wiiere, iii a suit to rei=ti'niii tlie infringement of a patent, tlie fncts 
alieged and îidniittecl sliowocl tliat défendant L. used tlie Ij. Co. merely 
as a name or clonk iinder wliicli to commit nets of infringement, tliat L. 
was bound by a djcree in favor of plaintiff in another suit for infrini;e- 
ment, and tliat tlie E. Co. was really the sanie tliing as E. bimself, tbe 
Company was bonud by sucb decree, and botb were tberefore proper par- 
ties to tlie bill. 

fEd. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, §§ 470- 
472.] 

2. Saije. 

In a sait to restrain the infrinarement of a patent, a party wlio was 
alJeged to bo euconraging tlie manufacture and sale by the other dé- 
fendants of the infringing device and was closely connected vvith the 
tr.'iusactions conipluined of was a proiier party to the bill. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Pig. Patents, §§ 470^ 
472.] 

In Equity. 

Duncan & Duncan, for complainant. 
Kenyon & Kenyon, for défendant. 

PL ATT, District Judge., In view of the action about to be taken, 
an elaborate statemcnt of the coutroversy in suit secms unnecessary. 
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Suffice it to say that the court offered an attentive ear at the hearing, 
and has refreshed its recollection by a careful reading of the bill and 
demurrers, and of the briefs presented by counsel. 

The reasons presented against the propriety of making Léonard and 
the Léonard Company joint défendants are not at ail persuasive. The 
facts alleged and admitted show that Léonard uses the Léonard Com- 
pany merely as a nanie or cloak, under which the acts of infringement 
are committed, and that the privity between Léonard and the défend- 
ant in the Connecticut suit was such that Léonard is bound by the 
decree in that suit, and that the Léonard Company, being really the 
same thing as Léonard himself, is also bound by the decree. Their 
joint interests appear ail along the line. 

One hésitâtes for a moment as to the Carpenter Enamel Rhéostat 
Company, but upon refîection, it comes to this. The Morford patent 
490,034, January 17, 1893, and the Carpenter patent 447,033, Feb- 
ruary 24, 1891, are identical. The latter has heen found by the 
Patent Office and by the Circuit Court in Connecticut to hâve been 
mistakenly issued, and Morford has been found to be the original 
inventor. The Carpenter Company has a nonassignable license under 
the Morford patent, but it has stopped making thereunder. The Car- 
penter Company has also an exclusive license under the Carpenter 
patent which received a mortal blow in the Connecticut décision. Not 
content with stopping the making of rhéostats for which it could be 
held to account under the Morford license, it aids the other défendant, 
the Léonard Company, by permitting the use of its rights under the 
Carpenter patent ; and so, to use the language of the bill, is encour- 
aging the manufacture and sale by the other défendants of the in- 
fringing device. The bill does not seek recovery from the Carpenter 
Company for royalties which may be due under the Morford license. 

It is not especially important in the exploitation of the alleged in- 
juries that the Carpenter Company should be joined as a party dé- 
fendant, but its connection with the story is so close, and so inex- 
tricably interwoven with the main cause of complaint, that it will be 
taken in as a proper party défendant. Ail the doings are not only 
alleged to hâve been joint, but, upon examination, they are found to 
hâve been, in fact, joint. H. Ward Léonard is so plainly the party 
in control, with power to pull the wires which produce the results, 
that he cannot hide behind the subterfuge that he was merely an of- 
ficer of the companies, and obtain personal immunity under the Glu- 
cose Case (C. C.) 135 Fed. 540. 

Let the de, urrers be overruled, and the défendants required to 
answer on or before the next rule dav. 
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BEII>-AECHER CO. r. NORTH AMERICAN CHEMICAL & ENGINEERING 

CO. et al. 

(Circuit Court, S. D. New York. August 1, 1900.) 

Patents — Infringement-^Injunction — Lâches. 

A blll to restraln tUe Infringemeut of a patent was verifled Jnne 27, 
1906, and was aceompanled by a motion for a preliminary Injunction re- 
turnable July 12th. The bill was filed June 28, lOOfi, and tbe subpiena 
served July SOth followins. The patent was dated July 9, 1889, and ex- 
pired July 9, 1900. The bill did not fix tbe date of tbe alleged Infringe- 
ment, beyond tbe allégation tbat it occurred within six years prier to tlie 
eiing of tbe bill, coniplainant knowing at the time tbe bill was filed tliat 
It could not be brougbt to the attention of tbe court In time to ohtain 
injunctive relief; and the only prolïered excuse for complainiint's laclies 
was that tbere was no appointed sitting of the court at which complain- 
ant could be heard uutil three days after the patent espired. Beld tbat, 
the sole practical purpose ot the bill being to coUect damages, It would be 
dismlssed for lâches. 

[Ed. Note.— For cases in point, see vol. 38, Cent. Dig. Patents, S 4G8.] 

C, V. Edwards, for complainant. 

Jas. H. Griffin and Griffin & Bemhard, for défendant. 

THOMAS, District Judge. The bill, verified June 27, 1006, ac- 
companied by a motion for a preliminary injunction returnable July 
12th, was filed June 28, 1906, and the subpœna was served June 29, 
1906. The patent, dated July 9, 1889, expired July 9, 1906. The 
date of the alleged infringement is not fixed, beyond the statement 
that it occurred within six years prior to the filing of the bill. When 
the complainant filed the bill, it knew that it could not be brought to 
the attention of the court in time to obtain injunctive relief, and the 
sole practical purpose was to use the court for the purpose of collect- 
ing damages. The proflfered excuse, that there was no appointed 
sitting of the court at which the complainant could be heard until three 
days after the patent expired, emphasizes the lâches of the complain- 
ant. During the six years mentioned the motion could hâve been 
heard each week, save during July, August, and September, when 
imotions were heard once in two weeks. And the complainant neglect- 
«d each and every of ail such opportunities, and waited until the 
period when such a motion could not be brought to hearing before 
the expiration of the patent. Under such state of facts tlie court 
should not entertain jurisdiction. 
• Motion to dismiss tlie bill is granted. 
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UXITED STATES v. 83 SACKS OF WOOL AXD 5,974 SIIEErSKINS. 

(District Court, D. Maine. Septeuibcr 29, 1000.) 

No. 189. 

CCSTOMS DUTIES— PrOCEEDINCS FOR FOEFEITUBE OF PlîOPERTY— CeRTIFICATE OF 
REASONA.BLB CAUSE. 

On judsment for claimant of property seized by olïicers of tbe customs 
service for forfeitiire, on tlio gi'ound that it vvas frandulently imported, a 
eertiflcate of reasonable cause sliould be entered by tlae court as provided 
by Kev. St. § 970 [U. S. Comp. St. 1901, p. 702], although the verdict, of 
tbe jury was clearly right, under tbe évidence, wbere it is affirniatively 
shown tbat the oflicers wlio instituted tbe proeeedings acted in good faitb 
and on reasonable ground of suspicion. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Customs Duties, 
'§ 154.] 

In Matter of Certificate of Probable Cause, under Rev. St. § 970 
[U. S. Comp. St. 1901, p. 703.] 

Isaac W. Dyer, U. S. Atty. 

Orville D. Baker, Gviy Murchie, and Marshall McKusick, fof 
claimant. 

HALE, District Judge. This is a case of seizure of property alleged 
to bave been frandulently imported into the United States. The 
proeeedings were taken under the familiar theory of the revenue law 
in cases of seizure and forfeiture that it is the, property, and not the 
owner, which ofifends. Tbe property is the défendant in the proceed- 
ing, it is alleged to be the guilty thing, and is susceptible of being 
tried and condemned. The owner gets notice along with the rest of 
the world, and may appear to claim and défend bis property. 

In this case the owner, the Calais Tanning Company, appeared 
and defended tbe suit, alleging that the property was free from fault; 
that it was properly introduced into tbe United States, and not 
smuggled. After a long trial before the jury, at Bangor, at tbe June 
term of this year, the verdict of the jury was in favor of the claimant, 
and an order of restoration was granted. 

The case now cornes before the court under section 970 of the 
Revised Statutes of the United States [U. S. Comp. St. 1901, p. 702], 
which is as follows: 

"AVben, in auy prosecutionconimenced on accountoftbo seizure ofany vessel, 
goods, wares, or morcliaudise, made by auy collecter or other officer, under any 
act of Cougress autbnrizing sucb seizure, judgnient is renderert foï the claim- 
ant, but it appears to the court tbat tlioro was reasonable cause of seizure, tiie 
court sball cause a proper eertiflcate tbereof to be entered, and the claimant 
shall not, in such case, be entltled to costs, nor shall the person who made the 
seizure, nor the prosecutor, be liable to suit or judgment on account of snch 
suit or prosecution : provided, that the vessel, goods, waros or nierehandise be, 
after Judgment, fortlnvith returned to sucb claimant or bis agent." 

Under tbe above section, the learned attorney for the governmenl 
moves tbe court to find reasonable grounds of seizure and to cause a 
proper certificate tbereof to be entered upon the record. 
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The trial before the Jury was long and conducted with the utmost 
care and ability on both sides by learned and eminent counsel. The 
court expressed no opinion, but allowed the jury the fullest scope in 
the examination. The jury rendered a verdict for the claimant. At 
the announcement of the verdict, I stated to the jury that I sliould 
hâve corne to the same conclusion myself if the question of fact had 
been submitted to me. The testimony offered by the claimant com- 
pany was satisfactory and convincing. The whole testimony in the 
case, taken together, was not sufïicient to satisfy any fair tribunal of 
the guilt of the alleged offending property. 

The claimant would now be entitled to hîs costs, but for the stat- 
ute to which I hâve referred. This statute is for the purpose of ob- 
taining from the court a judicial fînding as to whether there was a 
reasonable cause of making the seizure; and, if there was such 
reasonable cause, the main purpose of the statute is to protect the 
person at whose instance the seizure was made, should an action 
of trespass be brought against him by the défendant for the wrong- 
ful seizure of property. It is for the purpose of ascertaining by a ju- 
dicial fînding whether the prosecution was justifiable, even though 
by the verdict it was determined that the property was not guilty of 
the charge preferred against it. 

^ The term "reasonable cause" is not différent in meaning from 
the term "probable cause" found in section 909 [U. S. Comp. St. 
1901, p. 679]. In that section it becomes the duty of the court 
to pass upon the question of probable cause, before the claimant 
shall be required to proceed, and before the case can be submitted to 
the jury. But the question of reasonable cause arises, under sec- 
tion 970, after the case bas been fully tried, and a verdict bas been 
rendered. 

The courts do not draw any substantial distinction between the 
meaning of the two expressions, but in many cases bave held both 
to bave the same meaning. Stacey v. Emery, 97 U. S. 642, 24 L. 
Ed. 1035. 

In Averill v. Smith, 17 Wall. 82, 21 L. Ed. 613, in speaking for 
the Suprême Court, Mr. Justice Clifford said: 

"Proof of probable cause, if shown by the certiflcate of the District Court 
which rendered the deeree discharging the property, Is a good défense to an 
action of trespass brought by the claimant against the collector who made the 
executive seizure, provided it appears that judicial proceedings were institu- 
ted, and that the charge against the property was prosecuted to a final judicial 
détermination, Where the respondent prevails in such an Information, the 
court, says Mr. Parsons, gives to the prosecuting or seizing ofiEieers a cerilflcate 
of probable cause, if in their judgment he had such cause for the seizure, and 
that, he says, protects the offieer who made the seizure from prosecution for 
making the same ; and he adds that the final deeree of the court in a case of 
forfeiture regularly before the court is conclusive. * * * Probable cause, 
he says, means less than évidence which would justify a condemnation, and the 
same author says, if the court before whom the cause is tried shall cause a 
certiflcate or entry to be made that there appeared to be a reasonable cause 
of seizure, the seizing offlcer shall be protected from ail costs, suits, and 
action»" on account of tlie seizure and prosecution. Diiïerences of opinion 
exis+ed for a time as to the légal meaning of the term 'probable cause,' but it 
is »^-ctied that it imports çircumstances which warrant suspicion, and that a 
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donbt respecting the true construction of the law is as reasonable a cause o<" 
seizure as a doubt respecting the fact." 

The court refers to Gelston v. Hoyt, 3 Wheat. 246, 4 L. Ed. 381, 
as deciding two propositions, namely : 

"(1) That the certificate that tliere was reasonable cause of seizure woulrt 
be a good bar to an action connnenced after tlie d(>cree of condemnation. 

"(2) That the decree of acquittai, if accompanicd by a déniai of sucli a cev- 
tificate, establishes the fact conchisively that the seizure was tortious, and 
that the owner of the property is entitled to bis damages for the injury." 

It will be seen, then, that the expression "probable cause" and 
the expression "reasonable cause" hâve been held by the courts to 
mean substantially the same thing. 

_ In Locke v. U. S., 7 Cranch (U. S.) 339, 3 L. Ed. 364, Chief Jus- 
tice Marshall held that this expression "means less than évidence 
which would justify condemnation, and in ail cases of seizure has a 
fixed and well-known meaning. It imports a seizure made under 
circumstances which warrant suspicion. In this, its légal sensé, the 
court must understand the term to hâve been used by Congress." 
In Munns v. De Nemours, 3 Wash. (C. C.) 37, Fed. Cas. No. 9,926, 
Mr. Justice Washington defines "probable cause" to mean "a rea- 
sonable ground of suspicion supported by circumstances sufficiently 
strong in themselves to warrant a cautions man in the belief that 
the party is guilty of the ofïense of which he is charged." Stacey 
V. Emery, supra. 

It is clear that the certificate called for under this section of the 
statute should not be granted by the court, tinless it is clear that the 
évidence warrants it, for it has been held by the courts that the ac- 
tion of the District Court in this regard cannot be reviewed, and 
very important results may dépend upon such action. U. S. v. Aba- 
toir Place, 106 U. S. 160, 1 Sup. Ct. 169, 27 L. Ed. 128; Averill 
v. Smith, supra. 

But, on the other hand, the court ought to grant this certificate 
where the testimony shows afifirmatively that the officers who insti- 
tuted the proceedings were acting in good faith and under cir- 
cumstances which would justify a reasonable suspicion ; for, unless 
government officers shall feel assured that they will receive the pro- 
tection of the courts in cases where they hâve acted faith fully, care- 
fully, and reasonably, they may become too timid in the performance 
of their grave and important duties. 

In the case at bar the issue is thus brought before the court 
whether the évidence is sufificient to show that the agents of the 
government, at whose instance the seizure was made, had such ground 
of suspicion as would warrant a reasonably cautions man in the belief 
that the property seized had been smuggled. It is not my purpose to 
discuss in détail the testimony touching this point. In order to en- 
title the government to the certificate under this section of the statute, 
it is clearly incumbent upon it, as I bave just indicated, to induce 
belief in the mind of the court by affirmative évidence that the com- 
plaint was made on a reasonable ground of suspicion. 

After carefully considering the évidence upon which the proceed- 
ings were taken, I am satisfied that, while such évidence would not 
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justify a condemnation of the property, it was sufficient to induce a 
r*asonable suspicion in the minds of tliose wlio instituted the proceed- 
ings. 
A certificate of reasonable cause of seizure may be entered. 



TJNITED STATES v. LOY TOO. 
(District Court, N. D. New Yorlj. September 28, 1906.) 

1. Aliens — Proceedings for Déportation of Chinese — Appeal. 

A Chinese person, ordered deported by a commissioner, may appeal to 
the district Judge as a mutter of riglit under the statute, and, in the 
absence of a rule of court requiring it, an order of the judge allowing the 
appeal is unnecessary ; the service of notice of appeal on the coiumissioner 
and the district attorney, and the fliing of such notice with the clerk, 
beiug sufficient. An order of the Judge, hovvever, Is necessary to stay the 
exécution of the commissioner's order pending the appeal. 

2. Same— Evidence Considered. 

Evidence considered, and heïd to sustain the findlng of a commissioner 
adverse to the clalm of a Chinese person that he was a native of the 
United States. 

Appeal from the Judgment of Déportation made by Benjamin L. 
Wells, United States Commissioner in and for the Northern Dis- 
trict of New York, March 9, 1906. 

H. E. Owen, Asst. U. S. Atty. 
R. M. Moore, for défendant. 

RAY, District Judge. The first question raised is that the ap- 
peal herein was allowed by a district judge of the Southern Dis- 
trict of New York at a time when the district judge of the Northern 
district of New York, in which district the proceeding was had and 
the judgment pronounced, was présent in the district and engaged 
in the performance of his duties, and no other district judge had 
been assigned or designated to act in said district. That therefore 
there has been no légal appeal, as the district judge who allowed 
the appeal was without jurisdiction to act in the premises. The 
second point is that, on the whole évidence adduced, it was the duty 
of the commissioner to find that the défendant was born in the 
United States, and that he is a citizen thereof and entitled to be and 
remain in this country. 

The appellant answers to the iîrst proposition that in thèse Chi- 
nese cases no allowance of an appeal is necessary, that the service 
of a notice of appeal is ail that is demanded by the law in order to 
perfect it. It is conceded, however, that an order staying the ex- 
écution of the judgment of déportation must be obtained from a 
judge having jurisdiction, if déportation is to be delayed pending the 
appeal. That the mère taking of an appeal does not stay the ex- 
écution of such judgment. That the Chinese person ordered de- 
ported may appeal to the district judge of the district in which the 
judgment of déportation is pronounced is unquestioned. This right 
is given by statute, but the mode and manner of taking the appeal 
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is not pointed out. This, I think, is matter of practice and may be 
regulated by rules made by the district judg-e. I find no authority 
requiring an appeal to be allowed by the judge. It is takcn as mat- 
ter of right. A notice of appeal must be in writing, and it should 
be filed with the clerk of the court, a dupHcate served on the com- 
missioner pronouncing the judgment, and another or tripHcate no- 
tice should be served on the United States Attorney for the dis- 
trict. The judge should be applied to for an order staying the ex- 
écution of the judgment of déportation pending the appeal, but the 
défendant cannot be admitted to bail. In this case a notice of ap- 
peal was duly served, and a return has been made b}^ the commis- 
sioner, and déportation has not been made. The allowance of the 
appeal was unnecessary, and, if a nullity, does not affect the validity 
of the appeal taken. In this district the allowance of the appeal 
has always accompanied the appeal and an order staying exécution 
of the judgment. This course of procédure was adopted for the 
protection of the défendant. A departure therefrom may resuit in 
the déportation of a défendant pending the appeal. The marshal 
must hâve notice and be stayed, else it is his duty to exécute the 
judgment. As to the second point it is clear that the judgment of 
the commissioner was not only justified by the évidence, but right. 
The défendant undertook to prove by a Chinese person, one Gong 
Lack, that he, défendant, is the son of the brother of witness and 
was born in the United States. The witness so testified. The 
government then proved by undisputed évidence that July 3, 1903, 
Gong Lack was sworn as a witness on the application of one Gong 
Wing for readmission into the United States. That on that hearing 
in answer to the following questions. Gong Lack testified as fol- 
lows : 

"Q. Are you niarried? A. Yes. Q. Aiiy cliiltlreu? A. Tes. Q. IIow many? 
A. Two. Q. Wheie wpre they boni? A. In China. Q. Hâve you any brotbersV 
A. Yes. Q. How many? A. One. Q. Is he married? A. Ye.s. Q. Has he 
.iny children? A. Y'e.s ; he has two boys and one glrl. Q. Whei'e were they 
boni? A. In China. Q. Auy sister.s? A. No." 

If the évidence given by the witness on that examination was cor- 
rect and true, the évidence given on this trial before the commis- 
sioner as to the place of defendant's birth was incorrect and untrue. 
The witness undertook to convince the commissioner that he did 
Tiot understand on the former hearing that he was being interrogated 
as to his brother and his brother's children and their place of birth. 
but as to the applicant there for readmission, said Gong Wing, and his 
children and their place of birth. That he had référence in his former 
answers to such person and to his children. The explanation was quite 
plausible and cunning, but not convincing with the commissioner, 
and is not convincing hère. The questions and answers were plain 
and direct. 

The jadgment or order of déportation is affirmed 
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In re ST. LOUIS ICE MFG. & STORAGE 00. 

(I)istri;-t Court, E. D. Jlisswiri, E. I). Jul.v .j, ]!JOiJ.) 
No. 800. 

BaXv'KIU-PTCY— PlUORfTY OF LaeOR ('LAniS—IÎTOllTS OF ASSrCXEE. 

IVaukr. Act July 1, 1808, c. 54 1.!^ Mh. i)ar. 4. :'.() Sf.it. ."lOB fU. S. Com;). 
SI'. 100-1, p. 3447], \Ylneli awoi'rts iiriority of iiiiynient to wagcs due to work- 
meu, elerks, or servants eanicd witliin tliree niontlis prior to tlie bauk- 
ruptcy, tloes uot frive sucb rislit of ])riority to one wlio advanced moiicy 
to a corporation prior to ils baiikrniitoy, ancl wliile a soing concern, with 
wliich to pay its employés, aud took assisnnients of tbeir elainis as 
se;uiity. 

[Ed. iS'ote. — For eases in point, see vol. 6, Cent. Dig. Bankruptcy, § Ô3G.] 

In Bankruptcy. On review of order of référée. 

The foUowing are the facts as certified by tlie référée: 

On December 1, 100."), J. W. Floyd presented to the référée for allowance 
against tU(! bankriipt estate a claim in tlie sum of .$559.02. The faets ont 
of whieh said claini arose are as follows : On .Inly 20, 1005, olainiant paid 
to bankrupt the snm of .$550.02, and took bnnkru])t's net therefor, dated 
on sald day, and ]iayable to the order of elainiant one day after date, 
with interest froni date at the rate of jier cent, per aunnm. At the time 
said mouey was paid to bankrupr by elainiant, it was agreed that bankrupt 
shoidd use part of the iiioney, to wlt. the suni of .$419.80, to pay the wages 
then due to its employés for labor perfornied by them between July 5, and 
July 10, 1005, and that upon paymeiit to the said employés of the respective 
amounts due them, they would severally assign to elainiant the amount of 
the debt due them froin bankrupt for wages, aud that said ûeh^s so assigned 
to claimant by said employés, should be lield l)y elainiant as collatéral security 
for the debt due it b.y bankruirt, amounting to .$559.02, and evidenced by note 
before referred to. Bankrupt, upon receivlng said sum of $559.02 from claim- 
ant, paid to its emiiloyës out of said mouey the sum of $419.80, being the 
amount of wages due said employés for services perfornied as worlimen, 
elerks, or servants, within three months before the date of the commence- 
ment of proceedings in bankruptcy ; and said employés, upon receiving the 
sums due them, severally executed a written assignmeiit to claimant of the 
several sums so paid them. 

Upon the foregoing facts, claimant contended that he was en- 
titled, under the terms of section 6 Ib, par. 4, Bankr. Act, July 1, 1898, 
c. 541, 30 Stat. 5G3 [U. S. Comp. St. 1901, p. 3447], to hâve part of 
his claim, to wit, said sum of $419.80, allowed as a preferred claim 
for wages. The référée denied the reqiiest of claimant to hâve the 
claim so allowed, and on December 1, 1905, made an order, allowing 
the entire claim as an ordinary unsecured debt in the sum of $559.02. 

Geo. R. Lockwood, for claimant. 
Alexander Young, for trustée. 

FINKELNBURG, District Judge (after stating the facts). Refer- 
ring to the statement of facts contained in the referee's report and the 
question therein certified for review to this court, I désire to say 
tliat, in my opinion, the claim of priority hère made does not come with- 
in either the letter or the spirit of the bankrupt law. Section 64b, subd. 
4, Act July 1, 1898, c. 541, 30 Stat. 5G3 [U. S. Comp. St. 1901, p. 
3417], requires tvvo conditions in order to make it operative, viz. ; tirst. 



QUAINTANCE V. UNITED STATES. ( tj-î 

the wages for which priority is clainied must be due to workmen, 
clerks or servants; and, second, such wages must hâve been earned 
by them within three months before proceedings in bankrnptcy. 

In the case hère under considération the wages for which a priority 
is claimed are not due to any workman, clerk, or servant of the bank- 
rupt; they are claimed as due to third persons who advanced money 
to pay certain workmen about two months prior to the institution of 
the proceedings in bankruptcy, and while tire défendant corporation 
vvas a going concern, and those third persons now claim a priority 
accorded to the workmen under assignments from the latter made 
at the time the money was advanced. Clearly the claimant is not 
within the letter of the law, nor do I think he comes within the spirit 
of the law. It was not the intention of the bankrupt law, and I 
think it is not within the policy of the bankrupt law that this privilège 
and advantage accorded to a workman should become the subject of 
trade and barter, or that it should become a quasi negotiable security to 
be used as collatéral. It was intended to give a préférence to a cer- 
tain class of creditors favored by the law, provided such a class be 
in existence when the bankruptcy occurs. The privilège bas a personal 
character, and cannot Jje transferred to others not belonging to that 
favored class. It was intended to ameliorate to a certain extent the 
hardship which might otherwise be inflicted on a class suddenly 
thrown out of employment and with wages in arrears. If earned 
within three months the law has humanely provided for this class of 
creditors in sUch an emergency to the exclusion of ail others. 

The créditer who now comes does not fall within the class which 
the law intended thus to favor, and no such emergency has in fact 
arisen. The workmen were paid several months before the bankrupt- 
cy occurred. Besides, I think if thèse privilèges or priorities could 
be assigned and traded in, it might lead to abuses and complications 
in varions ways not intended by the law, and some of which hâve 
been pointed out by Lochren, J., in Re Westlund (D. C.) 99 Fed. 399. 
I hâve concluded to follow that décision, and the décision of the 
référée will therefore be confirmed. 



QUAINTANCK v. UXITKD STATES. 

(Circuit Court, S. D. New York. Deeeiiiber 19, 1!)0.".) 

No. .3,9?.]. 

CusTOMS DuTiES— Classification— CoTTOK Cloth of Irreotjlak Tkxture. 

llcld tliat in onler to corne witliin tlie ])rovision in Tarifl" Act Julv 24, 
1897. c. 11, § 1, Scliertule I. iiiir. HO."). ;'.*) Stat. IT,") [U. S. Comp. St. l'jOl, 
p. lG5f).|, for "ail eotton cloth not excecdingr one hundred tlireads to tlie 
square ineh countiiifr the warj) nnd filliiis," it is not necessary that the 
soods should be unit'orm or Iionio};eneous throughout. and that the provi- 
sion includes oponwork fabrics which eontain nowliere uiore tlian lOf) 
threads to the square inch and of which sui)staiitial portions hâve no warp 
and otlier substantial portions no flUing. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 
147 F.— 48 
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For décision below, see G. A. 5,928 (T. D. 26,063), which re- 
versée! the assessment of duty by the collecter of customs at the 
port of New York on goods imported by W. B. Qiiaintance. 

Thèse goods were classlfied as etainines under Tariff Aet July 24, 1897, c. 
11, § 1, Schedule J, par. 339, 30 Stat. 131 [U. S. Comp. St. 1901, p. 1662]. 
Among tlie contentions made by the importer were (1) that the goods were 
dutiable as manufactures of cotton not specially provided for, under Schedule 
I, par. 322, 30 Stat. 179 [U. S. Comp. St. 1901, p. lOOl] ; and (2) that they were 
"cotton cloth" as defiued in paragraph 310, 30 Stat. 178 [U. S. Comp. St. 1901, 
p. 1659], and were therefore subject to the provision in paragraph 305, 30 Stat. 
175 [U. S. Comp. St. 1901, p. 1656], for "ail cotton cloth not e.xceeding one 
hundred threads to the square inch counting the warp and tilliiig. Said 
paragraph 310 reads as foUows: "The term cotton cloth, or cloth, wherever 
used in the paragraphs of this schedule, unless otherwise specially provided 
for, shall be held to include ail woven fabries of cotton in the pièce or other- 
wise, whether figured, fancy, or plain, the warp and filling threads of whicli 
can be counted by unraveling or other practicable means." 

The following description of the goods and statement of the board's 
conclusions are taken from the opinion of the board : 

De Vries, General Appraiser. Exhibits 2 and 3 represent "oriental stripes." 
Thèse goods are cotton fabries in the pièce, with alternating close-woven 
stripes and a variety of fancy reticulated openwork like lace netting, in différ- 
ent colors and varying widths. The close-woven striÇes, which gradually in- 
crease toward the selvage of the fabric, are composed almost entirely of warp, 
and the openwork of filling threads. In substantial portions of the fabries 
there are no warp threads, whiist in other substantial portions of the fabries 
there are no weft threads. In substantial portions of the fabric its fabrica- 
tion is of the ordlnary warp and weft process, while in other substantial por- 
tions its fabrication seems to hâve been accomplished by processes other than 
the warping and weaving of threads. * * * There is no uniformity or 
homogeneousness of warp or weft threads in very substantial portions of the 
fabric ; and the board so finds as facts herein. * * * The board is of opinion 
that a cotton fabric from substantial portions of which are absent either 
warp or weft threads * * * doea not conie within the définition of cotton 
cloth as deflned by said paragraph 310, and is not within the provisions of 
any one of the countable i>rovisions — paragraphs 304 to 309, inclusive. * * * 
They are not both warp and weft threads. * * * Such goods. In our opinion, 
are properly dutiable as manufactures of cotton not specially provided for, 
under the provisions of paragraph 322. 

The importer contended that the board erred in sustaining this 
contention rather than his alternative claim that the goods should hâve 
been classified under the provision in paragraph 305 above quoted, 
and by évidence introduced in the Circuit Court showed that in no part 
of the fabries in question did the count of threads exceed 100 to the' 
square inch. At the argument counsel for the importer relied on the 
décision in U. S. v. Ulmann (C. C. A.) 139 Fed. 3, which was rendered 
after the board's décision now in question was made, aijd in which it 
was held that flax drawnwork was within Schedule J, par. 346, 30 
Stat. 181 [U. S. Comp. St. 1901, p. 1CG3], wliere flax fabries are made 
dutiable according to count of threads. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importer. 

Charles Duane Baker, Asst. U. S. Atty. 

FLATT, District Judge. The décision of the Board of General 
Appraisers is reversed. 
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CKONIN V. AMERICAN LINEN CO. 

(Circuit Court, D. Rliode Island. September 11, 1906.) 

No. 2,809. 

Négligence— AcTS ob Omissions Constituting Négligence— Ma nneb op 
Packing Goods roE Sjiipment. 

. A shipper of goods packed in baies and tied witli ropes is uuder no duty 
to tlie carrier or its servants to see that the ropes are strong enough to 
withstand a pull sufflcient to move tlie baie, nor is a baie uot tied wlth 
ropes liaving such strength such an inherently daugerous thing as to 
render tbe sliipiier liable for an injury to a teauister wlio threw bis weight 
upon the rope in moving the baie while on his wagon wlth such force 
that when the rope broke lie fell to the ground. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Negligeuce, § 27.] 

At Law. On demurrer to déclaration. 

John P. Beagan, for plaintiff. 
James M. Morton, Jr., for défendant. 

BROWN, District Judge. The déclaration allèges that the plain- 
tiflf, while engaged as a teamer in carting baies of cloth weighing 
from 300 to 400 pounds, took hold of one of the ropes by which a 
baie was secured, and pulled upon it in order to adjust said baie in 
position upon his wagon ; that the rope broke, throwing the plaintiff 
from a great height to the ground, fracturing his leg, and infîicting 
other injuries. The négligence with which the défendant is charged 
is the failure to use a rope sufficiently strong to move the baie, or 
to support the plaintiff and keep him from falling. 

It seems to be a novel proposition that a shipper of goods, tied 
in baies by means of ropes drawn lengthwise and crosswise, is bound 
to see that each of thèse ropes is strong enough to withstand a pull 
sufficient to move the baie, or to support and keep from falling a 
man who throws his weight upon the rope in moving the baie. It 
aiso seems a novel proposition that a carrier or a teamster is entitled 
to assume that he may safely pull upon such a rope, and to entrust 
his bodily safety to it by placing himself in such a position that 
if the rope breaks he will suffer a fall. No authority has been cited 
to sustain either of thèse propositions. 

It is alleged that said ropes "furnished the only reasonable and 
practicable means of hauling and manipulating" said baie; that the 
défendant knew or ought to hâve knovvn that the baie was subject to 
be hauled by the ropes ; and it is argued that the défendant held 
forth "the implied invitation that this baie was securely held, and 
that the plaintiff, relying upon that implied invitation, was injured." 

It is a matter of common knowledge that puUing upon one of 
the ropes used for the purpose of tying together a baie of this kind 
is not the "only reasonable and practicable means of handling it;" 
and the demurrer cannot be regarded as admitting an allégation to 
this effect. A baie of this kind may be handled liy the hands of a 
sufficient number of men, or by suitable ropes or tackle furnished 
by the carrier; and it is ordinarily the duty of a carrier who has 
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received goods to exercise his own judgment as to the means of 
handling the goods, and to provide such means. The plaintiff was 
not a servant or employé of tlie défendant, and the défendant owed 
him no duty to provide him with appliances suitable for moving the 
baie. 

The doctrine of implied invitation or assurance and reliance there- 
on is entirely inapplicable to a case of this kind. Assuming the 
truth of the allégation that the défendant had knowledge that it 
was customary to pull upon the ropes in moving the baies, such 
knowledge did not couvert it into an insurer of the sufficiency of the 
ropes for the purposes of the carrier or its servants, or relieve the car- 
rier or its servants from taking ordinary care to see that a rope used 
for tying was also sufficient to support such a pull as was necessary in 
moving the baie. 

It cannot be said that a baie tied with ropes sufficient to secure it, 
but not sufficient to haul it by, is in its nature so imminently dan- 
gerous as to require it to be classed with "inherently dangerous 
things," like explosives. 

Assuming that a reasonable man should hâve foreseen the possi- 
bility that in the course of handling a workman might seize and pull 
upon the rope without exaniining it and break it, it does not follow 
that a reasonable man should hâve guarded against so remote a risk 
as that the workman should blindly trust himself to the support of the 
rope while in a position where a break would expose him to a danger- 
ous fall. 

In Pollock on Torts, pp. 36, 37 (quoted with approval in the 
opinion of the Circuit Court Appeals for this circuit in Berlin Mills 
V. Croteau, 88 Fed. 8G0), 33 C. C. A. 126, it is said: 

"A rensonable man can be guided only by a reasonable estimate of probabili- 
ties. If men went about to guard themselves asainst every risk to themselves 
or otbers which might by Ingénions eon.lecture be conceived as possible, liuman 
affairs conld not be carried on at ail," etc. 

In McCaffrey V. Mossberg & Granville Mfg. Co., 23 R. I. 381, 50 
Atl. 651, the gênerai rule is stated : 

"That where the cause of the injury is not in its nature imminently danger- 
ous; where it does not dépend upon fraud. eoncealment. or implied invitation; 
and where the plaintiff is not in jirivity of contraet with tlie defeidant, an ac- 
tion for négligence cannot be maintained." 

The déclaration does not show any breach of a duty owed by 
the défendant ,to the carrier or its servants, and does not show tbat 
the défendant recklessly or neglis:ently exposed the plaintiff to danger 
from" "an inherently dangerous thing." 

Demurrer sustained. 
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UNTl'ED STATES v. THOMAS MKADOWS & CO. 

(Circuit Court, S. D. New Yorlc. Junc 22, 1000.) 

Xo. 3,728. 

CusTo:\[s DuTiES — Classification — Wafers — BisctJiTS—CoNFECTioNEKY. 

Sweet crac-kers, liuowu as "wafers and l)is(;uits,'' iu wliidi tlie propor- 
tion of tlie sweetenpil centers to tlie pastry eiivelojx's, is lai's<>, i)nt in Avliii-ii 
flour is usf'rt to a sul)«tantial (>xteiit. aro not dntial)le oitlier dircetly or 
by similitude as "confectiouerv." under Tarifï Act .luiv 24, 1!S!)7. o. 11, 
§ 1. Scliedule E, par. 212, ;«) Stat. KiS [U. S. Conip. St. JOUl, p. KilTJ. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,830, T. D. 25,731, which reversed 
the assessment of dtity by the collector of customs at the port of New- 
York on certain imported merchandise, which was classified as con- 
fectionery under the provision in Tarifï Act Jtdv 24, 1897, c. 11, § 1, 
Schedule E, par. 312, 30 Stat. 168 [U. S. Comp. St. 1901, p. 1047], 
for "sugar candy and ail confectionery not specially provided for." 

Albert H. Washburn (Charles Duane Baker, Asst. U. S. Atty., and 
Earl D. Babst, Spécial Asst. U. S. Atty., on the brief). 

Walden & Webster (Henry J. Webster, of counsel), for importers. 

PLATT, District Judge. The merchandise in suit consists of four 
exhibits. Exhibits A and C were invoiced as "Arctic and Président 
Wafers," respectively ; Exhibits B and D as "Acorn and Philippine 
Biscuits," respectively. The collector assessed them under Act July 
24, 1897, c. 11, § 1, Schedule E, par. 312, 30 Stat. 168 [U. S. Comp. 
St. 1901, p. 1647] at 50 per cent, ad valorem. The importers protest- 
ed, and after a hearing, the Board of General Appraisers sustained the 
protest and placed them under section 6, 30 Stat. 205 [U. S. Comp. 
St. 1901, p. 1693], as unenumerated manufactured articles. The gov- 
ernment seeks a review, and much additional testimony has been 
taken. 

It is not an easy matter to draw an exact dividing Une between 
candy and pastry. In early days an apothecary was called a confection- 
ary or confectioner, because he used sweets to disguise the nauseous 
taste of his medicines, and thus by analogy, we hâve come to look upon 
the confectioner as the master of the art of making candy and confec- 
tions. When the last tariff act was passed the word confectionery had 
a rather broader meaning in England than in this country. The sugar 
wafers of neither country had, however, so attracted the attention of 
the Congress as to receive spécial récognition. They had been im- 
ported ever since the war in large quantifies, and the proportion be- 
tween the sweetened centers and the pastry envelopes had gradually 
changed in favor of the former, but they were always treated by the 
authorities and by the trade as products of the baker's art until within 
the last year or two. There has been some effort of late in the trade 
to treat similar articles as confections, but even so interested a party 
as the National Biscuit Company has catalogued them under the gên- 
erai term of biscuits, and the merchandise in suit has been generally 
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bought, sold, and listed in the wholesale trade as biscuits or crackers. 
The local interest bas now become so large and effective that an at- 
tempt is made to classify them, for tariff purposes, as a product of 
the confectioner's art; and so the issue confronts us. Confections on 
the one hand, sweetened biscuits and sugar wafers on the other: 
Shall they ail be classified as confectionery, or shall tlie latter two re- 
main where they hâve long stood as products of the baker's or pastry 
cook's art? 

In both arts we can find considérable quantities of sweetening, and 
on the baker's side may be instanced the sweet cookies of our child- 
hood days. In one way, however, the line of démarcation is strongly 
emphasized. The confectioner uses practically no flour, and the 
baker always uses it; in varying quantities, it is true, but in every 
case to a substantial amount. As the sugary proportion increases in 
the baker's art, the point will soon be reached where, if the flour shall 
be used at ail, that use will bepurely incidental. When its sole use 
shall be, as the government puts it, to form an envelope to contain 
a confectionery fîller, it will be a mère trick, or subterfuge, to point 
out its présence. As I vievy the matter, that time has not yet arrived. 
The sweetened centers of the merchandise in suit would be disagree- 
able and nauseating without the disguise ofïered by the harmonious 
assimilation therewith of the pastry exterior. Thèse reasons, as welî 
as others, ofifer a satisfactory answer to the similitude contention put 
forward by the government. After the substantially uniform treat- 
ment by the trade and authorities for many years of merchandise 
very much Hke that in suit, though with possibly a trifle less sweeten- 
ing, as products of the baker's art, it would be, as I view the matter, 
judicial législation to change the classification at this moment. 

The décision of the Board of Appraisers is afTirmed 



UNITED STATES v. KUTTROFF, PICKIIARDT & CO. 

(Circuit Court, S. D. New York. June 14, 1900.) 

No. 3,6.51. 

1. CUSTOMS DUTIES — CLASSIFICATION — BrOMOFLUORESCIC ACTD. 

Broninfluorescic aeid is dutiable as a coal tar eolor or dve undor Tariff 
Act Julv 24. 1897, c. 11, § 1, Scliedule A, par. 15, 30 Stat. 152 [U. S. Comp. 
St. 1901, p. I(i27]. 

2. SaUE— COLOB 01! I)YE. 

An article whicli contoins ail the essential éléments and determlnlng 
eharacteristics of a color or dye, needing ouly to hâve its coloring prop- 
erties rendered accessible l)y dropping it into water eontaining au alkali, 
is a color or dye viithiu the meaning of Tariff Act .Tuly 24, 1897, c. 11, 
§ 1, Schedule A, par. 15, 30 Stat. 152 [U. S. Comp. St. 1901, p. 1627J. 

3. Same — Construction — Conoeessional Intext — Ccstoms I'eactice. 

Where eustoms authorities hâve for many years consistently classified 
an article under the same provision found in successive tariff acts, it 
may be assimied that Congress, by constantly repeatiug such provision, 
understood what the practice had been and gave some Vi-eight to it. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 
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For décision below, see G. A. 5,,766, T. D. 25,523, in which the 
Board of General Appraisers reversed the assessment of duty by the 
collector of customs at the port of New York. 

Charles Duane Baker, Asst. U. S. Atty. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
importera. 

PLATT, District Judge. The marchandise in suit has for a long 
time been comtnonly known as bromofluorescic acid. 

Paragraph 15 of the act of Julv 2i, 1897, c. 11, § 1, Schcdule A, 
30 Stat. 152 [U. S. Comp. St. 1901, p. 1627] is as follows: 

"15. Coal-tnr dyos or oolors, not speoiiilly jirovided foi' in tliis act, thirty 
per centuin ad valorem ; ail otlier products or iircparatioiis of coal tur, not 
colors or dyes and not médicinal, uot spccially providcil for iu tliis Act, 
twenty per ceutnui ad valorem." 

The collector, under that paragraph, assessed duty at thirty per 
centum ad valorem. The importers protested, and the Board of 
General Appraisers, upon the testiniotiy of one wituess, found that 
it was "a chemical compound ; a coal-tar préparation not a color or 
dye; not médicinal, and that it is an acid used as a material in combina- 
tion with other substances in the manufacture of coal-tar colors and 
dyes." Upon thèse facts, the board sustained the protests, and placed 
the merchandise, under paragraph 15, at 20 per centum ad valorem. 
The government asked for a review, and much testimony has been 
taken in court on both sides. The mercliandise in cpiestion is con- 
■ceded to be a product of coal tar, not médicinal, and not provided for 
in the tarifï act outside of paragra])h 15. A single question thcn con- 
fronts us, and that is vvhether or not it is a color or dye. 

The testimony before the court is voluminous, and the contention 
pro and con has been vigorously conducted. As far back as the 
tarifï act of 1883, nicrchantlise like that in suit has been imported, 
and since January 14, 1887, customs authorities bave consistently 
and continuously insisted upon its classification as a coal-tar color, 
under provisions which were substantiall)' the same as in the présent act. 
For many years the importer was engaged in an attempt to get it 
upon the free list as an acid, but it was treated by the Treasury De- 
partment as a coal-tar color, and was so maintained. Now, finding 
that there is no chance for the free list, an attempt is made to classify 
it as a coal-tar préparation not a color. 

When we are looking to find what Congress meant by constantly 
repeating similar provisions in successive acts, we must give some 
weight to the Department's action, as hereinbefore described. We 
may assume, as was donc in the Crucible Steel Case, 137 Fed. 384, 
69 C. C. A. 576, that Congress understood the dividing line which 
had been adopted by the customs authorities in regard to this partie- 
tilar class of merchandi.se. 

As to commercial désignation, therc does not appear to hâve been 
any uniform, long-continued practice. With the trade it seems to hâve 
gone largely as "bromo," and some thought it ouglit to be called a 
color, and others thought not. Such views were rather judicial than 
<:ommercial. It was certainly sold in its imported condition to color 
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houses to be used in the manufacture of lakes, with recipes for its 
treatment attachée! thereto. Fortifiée! t!ien, by the departmental con- 
struction, and wit!i little. if any, he!p from tlic trade, we corne baclc 
again to the main question, is it or is it not a co!or or dye? The 
importer says that it lactrs just one treatment, which seems to me to 
be t!ie very shadow of a shade of a treatment, before it becomes practi- 
caliy a color or dye. He says that as imported, it is no more a color 
or dye than dough, before it is bal^ed, is bread, and that any otiier 
theory rests upon the veriest splitting of hairs. 

Let us loolc for a moment at the other theory. At one stage of the 
chemical developments from coal tar we reach fluorescein, wliich 
is concededly a color. By adding bromine we get the mercliandise 
in suit. It contains ail the csscntial éléments and determining char- 
acteristics of a color or dye. It not only does not need, but will not 
endure, anything addcd to it or takcn from it to make it a practical 
color or dye. Nothinq' is to be doue, except to treat it in a purely in- 
cidental way. It is inherently and substantially a color or dye, largely 
deterred from immédiate use by a binding acid. Drop it into water 
which bas been treated with common soda, and its bonds will be at 
once loosened, and its coloring propcrties will be rendered accessible, 
without any other possible change, chemical or otherwise. To say 
that it is not a color or dye, and that Congress knew that it was not 
when it made paragraph 15 law, is merely a verbal matter. It is 
slightly soluble at the start, and if it be held that because its solubility 
must be increased by an alkali, it is not a color until that has been doue, 
then a large number of generally recognized coal-tar colors will go 
under the ban, because they also must be loosened by an alkali. 

The décision of the Board of General Appraisers must be reversed, 
and the merchandise classified as a "coal-tar color or dve." 



UNITED STATES v. SCHALL & CO. 

(Circuit Court, S. D. New Yorlv. June 20, 190G.) 

No. 3,000. 

1. CnSTOMS DUTIES — Cl..\.SSIFICATION — COMFTTS — MatîROXS. 

The torm "comfits" iu t>:ii-a,!xra])li 20;i, Tariff Act July 24. 1897, c. 11, 
§ 1, Scliedule G, 30 Stat. 171 [U. S. Comp. St. lïlOl. p. 1051 1, is practieally 
gyiiouyiuous witli "coul'o<;tioiis," and iucludes boiled iiiarrons (chestuuts) 
pi-eservod in syrup. 

2. Samk—Makkoks—Ncts— Similitude. 

^Marrons (chestnuts) prpserved in syrup are not dutiable as "luits" under 
paragraph 272. Tariff Act ,TuIy 24, 1807, o. 11, S 1. Scliedule (}, MO Stat. 172 
IU. S. Comp. St. 1901, 1). 1()521 ; nor do tliey resemble nuts sullicieutly to 
be dutiable at the same rate bv virtue of the similitude clause in section 
7 of said act, 30 Stat. 20.". [U. S. Comp. St. 1001, p. 1093]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below see G. A. 5,908 (T. D. 30,007), which reversed 
the assessment of duty by the collector of customs at the port of New 
York on certain merchandise, which the board held dutiable as nuts 
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under paragraph 272, Tariff Act July 24, 1897, c. 11, § 1, Schedule G, 
30 Stat. 172 [U. S. Comp. St. 1901, p. 1()Ô2], either directly or by vir- 
tue of the similitude clause in section 7 of said act, 30 Stat. 205 [U. S. 
Comp. St. 1901, p. 1693]. 

W. Wickham Smith, Sp. Asst. U. S. Atty., and D. Frank Lloyd, 
Asst. U. S. Atty. 

Hatch & Clute (J. Stuart Tompkins, of counsel), for importers. 

PLATT, District Judge. The merchandise in suit is prepared, be- 
fore it is imported, in the following manncr : A large chestnut, grown 
in Southern France, Italy, and S]3ain, called a "marron," is stripped 
of its covering, and the inner meaty portion is boiled in plain water 
to make it soft and palatable; it is then immediately placed in a light 
syrup to préserve it, and a vanilla flavoring is added to increase its 
delicacy. Those broken in this opération are sent over in fragments, 
and those which retain thcir shape are sent whole. The whole marron 
brings a better price than the broken pièces. 

To place such an article, either directly or by similitude, in the class 
of "nnts of ail kinds, shelled or unshelled," which is the catch-ail par- 
agraph 272, Tariff Act July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 
172 [U. S. Comp. St. 1901, p. 10.52] aftcr almonds, filberts, and peanuts 
hâve been spec'fied in the three preceding paragraphs, at différent 
rates for those shelled and for those net shelled, is intolérable. If it 
cannot be placed in paragraph 2()3, § 1, Schedule G, 30 Stat. 171 [U. 
S. Comp. St. 1901, p. l()i">l|, it ccrtainly ought to be classified as a 
nonenumerated manufactured article, under section G, 30 Stat. 20.5 [U. 
S. Comp. St. 1901, p. 1693] because it has advanced far beyond the 
merchandise referred to in paragraph 272 ; but with that matter wc 
hâve no concern in this suit. Commercial désignation does not afifect 
the question. So far as the merchandise in suit is concerned, we are 
bound to use plain, ordinary, common sensé in our interprétation of 
paragraph 263. 

The important part is : 

"2(Î.S. Comflts. sweetiueats, and fruits préservée! iu sufriu-, * * * not 
speciallj* provided for in tliis Act, one cent per ponud and tliirt.v-flve per cent, 
ad valorem." 

If the principle of similitude is to be applied now, as it has been by 
the board of appraisers in fitting the merchandise into paragraph 
272, it would not be a far cry at ail to take advantage of "fruits pre- 
served in sugar," but we are not forced into that position. To my 
mind„ the word "comfîts" is broad enough to comprehend the mer- 
chandise in suit. It would be unfair to suspect that the Congress had 
a moment of tautological relapse when it placed the words "comfits" 
and "sweetmeats" in the same paragraph. The législative mind 
must hâve found a distinction, and if we can find it, vi-e may be helped 
out of our dilemma. 

We turn to the dictionaries in common use in 1897, and vi'e find 
that one of the définitions of a comfit is "a confection." The two 
words are practically synonymons. In the Century Dictionary we 
find that a confection may be either liquid or dry, and that one of its 
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meanings is: "Something prepared or preserved with sugar or 
syrup" ; and se it is no straining of language to hold that a chestnut, 
which is only palatable in the condition which it has reached after 
boiling, if placed in syrup to be preserved in that condition, is a com- 
fit. The board admitted a doubt, but felt constrained to give the im- 
IJorter the benefit, under the well-recognized rule. I discover no 
shadow of doubt as to the propriety of using paragraph 263. The im- 
porter niakes the point that the word "syrup" appears in the comfits 
paragraph of the Acts of 1883, 1890 and 1894, and is omitted in the 
like paragraph of 1897 ; but as the syrup used as a preservative is sim- 
ply svigar and water, and the sugar furnishes the preservative part, 
there is no real distinction. "Syrup" was undoubtedly omitted from 
the last act as a superfîuous word. 

The décision of the board is reversed, and the action of the collector 
sustained. 



OTT V. DOROSnOW. 

(District Court, D. New Jersey. September 24, 190G.) 

Bankruptcy— Praijdtjlknt Sale of Propeety by Bankeupt. 

A sale of a stock of goods by an Insolvent shortly before bis bank- 
riiptcy held void, as made wlth intent ta delraud bis cveditors, It being 
shown tUat it was made during an adjournment of an action against him 
by a creilitor, for less than half the value of tlie property, and that no 
part of the proceedi* was paid to his commercial creditors, and no évi- 
dence being offered by the purchaser to show his good faitb or to cor- 
rol)orate bis own testimony as to the paymeut of the priée. 

[Ed. Note. — For cases in point, see vol. 6, Cent Dig. Bankruptcy, § 264.] 

In Equity. On final hearing. 

Wilson, Carr & Stackhouse, for complainant. 
French & Richards, for défendant. 

LANNING, District Judge. The proofs in this case convince me 
that the alleged sale to the défendant, Doroshow, by the bankrunt 
of the whole of his property, being a stock of merchandise in his store 
and a horse and wagon, is void as against the bankrupt's creditors. 
No évidence whatever was ofifered by the défendant against the 
proofs of the complainant. The testimony of the défendant, given 
by him when he was examined at a meeting of the creditors of the 
bankrupt, was ofïered in évidence by the complainant, and not objected 
to. In that testimony he déclares that a bill of sale was deliver.ed to 
him for the property, which he claims he purchased from the bank- 
rupt for $1,058, and that it was in the hands of his counsel. This 
statement was twice made by him in the course of his examination. 
The bill of sale, however, was not produced. He also says that he 
thinks the considération money was paid by him to the bankrupt in the 
présence of Miss Felds, but she was not called as a witness to cor- 
roborate his statement. He also says that the considération money, 
except about $300, which he drew from the bank, had been kept by 
his wife in her pocketbook or stocking. He has failed to call her to 
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corroborate that statement. He also admits that the price at vvhich 
he saj's he purchased the property was only 60 or 65 per centum of its 
value. The évidence of witnesses produced by the complainant is to 
the effect that $1,058 was httle, if any, in excess of one-third of the 
market vahie of the property. Section 67e, Bankr. Act July 1, 1898, 
c. 541, 30 Stat. 561 [U. S. Comp. St. 1901, p. 34491, provides that 
ail conveyances or transfers by a bankrupt of his property, made within 
four months prior to the filing of the pétition against him, with the 
intent and purpose on his part to hinder, delay, or defraud his credit- 
ors, or any of them, shall be null and void as ag'ainst the creditors of 
the bankrupt except as to purchasers in good faith and for a présent 
fair considération. In this case the complainant lias shown by the 
bankrupt himself that not a dollar of the proceeds of the alleged sale 
was paid to his merchandise creditors. The necessary inference is 
that he intended to defraud those creditors. The testimony of the 
défendant, Doroshow, shows that he knew he was not purchasing 
the property for a présent fair considération. The pretended sale 
was made between the date when the bankrupt secured the postpone- 
ment of a suit by one of his creditors against him and the day fixed 
for the trial of that suit. The bankrupt and Doroshow, immediatelv 
after the pretended sale, and in the night, secured a sign painter to 
erase f rom the store window the bankrupt's name and to substitute 
therefor Doroshow's name. Early the next morning, December 30, 
1903 (the trial of the postponed case being fixed for December 31st), 
the bankrupt and Doroshow had the sign painter change the name on 
the bankrupt's wagon. The suspicious conduct of Doroshow is such 
as to call for a satisfactory explanation by him. He bas not offered it. 
The évidence is of such a character that there can be no other in- 
ference from it than that the bankrupt and Doroshow deliberately 
schemed to defraud the bankrupt's creditors. Doroshow, therefore, 
is not in a position to secure protection, as he now asks, to the ex- 
tent of the purchase money which he claims he paid. 

The property is in the possession of the complainant. The de- 
fendant bas a replevin suit against the complainant pending in the 
New Jersey Suprême Court. The prosecution of that suit bas been 
stayed by a preliminary injunction issued in this suit. There will now 
be a final decree adjudging the alleged sale to be null and void, and 
directing that a permanent injunction be issued agamst the further 
prosecution of the replevin suit. 



LOUIS DE .TONGB & CO. v. BREUKETl & KESSLEK 00. 

(Circuit Court, E. D. Petinsylvania. Septomber 7, lOOG.) 

No. 1. 

CopyRic.iiTS — Suit for Infrtngement — Preliminary In.tunction. 

A preliminarv injunction against tlie ailcscd iiifrinRement of a copy- 
riprht, the effccti of wliieli will be to interfère witli dcfoiidant's business, 
will not be granted where complainant's rislit is doubtful on the sliowing 
made ; but défendant may be reqnired to prive a bond for comp!ainant'.s pro- 
tection in case he is suceessfnl on a full hearing. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dlg. Copyriglits, § 78.] 
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In Equity. On motion to dissolve restraining order and motion 
for preliminary injunction. 

Goepel & Goepel, for complainants. 
Harding & Harding, for respondent. 

J. B. McPHERSON, District Judge. The complainants' bill 
charges infringement of a copyrighted sketch in colors, called, "Holly, 
Mistletoe and Spruce." A restraining order was granted, and at the 
same time a motion for a preliminary injunction was made. This mo- 
tion and the defendant's application to dissolve the restraining order 
were argued togetlier, and ail the afifidavits submitted by both par- 
ties, including those that were filed by the complainants on August 
25th, hâve been duly considered. Several défenses are set up to 
the complainants' case, of which the défense chiefly urged seems to 
be this : That, while the sketch in question may liave been entitled 
to protection by a design patent — it being admitted by complainants 
that the sketch was to be reproduced upon some suitable material by 
lithography, and that the reproductions were to be used in covering 
or lining fancy and ornamental boxes, albums, articles for ladies' use, 
and other analogous purposes — it was not the subject of a copyright, 
and therefore is not protected by the formai instrument that was is- 
sued by the L,ibrarian of Congress on September 23, 1905. Other dé- 
fenses are aiso set up, but they need not now be enumerated. 

For the présent, it is enough to say that the afïidavits and the argu- 
ments hâve convinced me that the décision of the questions raised 
must await a later stage of the controversy. The complainants' right 
is not clear enough, as the matter now stands, to justify the court in 
interfering with the defendant's business by summary process, which 
(in the case now under considération) would almost necessarily imply 
that the complainants will be ultimately entitled to the relief asked 
by the bill. I think it no more than just, however, in view of the 
doubt that exists concerning the conflicting positions of the parties, 
to give the complainants a reasonable measure of protection, in case 
they should fînally succeed. I shall therefore require the défendant 
to give a bond in $3,000, conditioned to indemnify the complainants 
against the damage, costs, and expenses which they may sufîer, or 
incur, by reason of the defendant's acts as charged in the bill, provided 
the complainants obtain a final decree in their favor. 

I am the more unwilling to décide the principal questions that were 
argued, because the décision could not be made effective if it should 
be in favor of the défendant, since upon thèse motions the court could 
not of its own volition dismiss the bill. Hereafter in the progress of 
the cause — perhaps upon demurrer to the bill, if the parties should 
agrée that the questions are thus sufficiently raised ; perhaps upon 
bill and answer ; or, in any event, upon final hearing — the court will 
be glad to dispose of the controversy as speedily and as completely 
as possible. 

It is therefore ordered that, upon the filing by défendant of a bond 
in $3,000, conditioned as above stated, with security to be approvcd by 
the clerk, an order shall be entered by that officer dissolving the 
restraining order and refusing a preliminary injunction. 
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DEVOY Y. UNITED STATES. 

(Cirtuit Court, S. 1). New York. iJay 28, 1!J0(i.) 

No. 3,72.3. 

CusTOMS DtiTiES — Classification — Box Toi's — Si;iîfaoi>Coatp;d Paper — 

LiTIIOGKAPHIO riîlNTS. 

Box tops umcle ot' siirface-fontpd pn])er aiid liaving clesiRiiH printed by 
the lithographie process are dn*iat)le as "surface-coated papers * * * 
printed," under paragraph .398, Tariff Aet July 24, 1897. e. 11, § 1, Schedule 
JI, 30 Stat. 188 [U. S. Comp. St. 1901, p. 1671 1. rallier tlian as lithographie 
priuts under paragraph 400, § 1, Schedule M, 30 Stat. 188 LU. S. Comp, St. 
1901, p. 1672]. 

On Application for Review of Décisions of the Board of United 
States General Appraisers. 

One of the décisions below is reported as G. A. 5,814 (T. D. 25,676). The 
board affirmed the assessment of Uuty by the collector of custoins at the port 
of New York, on merchandise eonsisting of paper made in regular sizes and 
shapes, wjth pietorial designs thereon, belng intonded to be used as tops or 
covers for candy boxes, handkerchief cases, sachet boxes, etc. The board held 
them to hâve been properly elassified as lithographie prints. under paragraph 
400, Tarife Act July 24, 1897, c. 11, § 1, Schedule M. 30 Stat. 188 |U. S. Comp. St. 
1901, p. 1672], and overruled the iniporter's c-ontention that they were dutiable 
under paragraph 398, § 1, Schedule M, .30 Stat. 188 [U. S. Comp. St. 1901, p. 
1671], relating to "surface-coated papers not specially provided for, * * * if 
printed." In the circuit court, furthor évidence was lutroduced in behalf of 
the importer, being to the efïect that the goods in controversy, though benring 
décorative designs embossed by the lithographie process, were not coramercially 
known as "lithographie prints," and that they would be regarded commercially 
as surface-coated paper. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porter. 

Charles Dnane Baker, Asst. U. S. Atty. 

PLATT, District Judge. The décision of the Board of General Ap- 
praisers is reversed. 



EUI.ER & BOBESON v. UNITED STATES. 

(Circuit Court, S. D. New York. Jlay 28, 1900.) 

No. 4,149. 

CusTOMS DuTiES — Classificatioî* -— Floral Waters — JIedicinal Prépara- 
tions. 

Orangeflower water and rose water are not dutiable as médicinal prép- 
arations under paragraph (58. Tariff Act .Tuly 24. 1897. c. 11, § 1. Schedule 
A, 30 Stat. iri4 [U. S. Comp. St. 1901, p. 1631] but as uiicnnnierated nianu- 
factured articles under section 6 of said act, .30 Stat. 20ô [U. S. Comp. 
St. 1901, p. 1(>93]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question related to goods imported at the port of New 
York, which consisted ot the floral vvaters orange-flower water and rose water. 
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assessed witli dntv iinder tUo provision for médicinal préparations in para- 
grnph fiS, Tnriff Aft July 24, 1807, c. 11, § 1. Scliedule A, 30 Stat. 154 [U. S. 
Conip. St. ]!K)1, p. ]().S31. Tliis assessinent was aflirmed by the Board of Gen- 
eral Aiipraisers, ou tlio autliority of Dodge v. U. S. (C. C.) 130 Fed. 624. The 
importers eouteiKlert tJiat tlie assessmeut slioiilrt liave been under the provision 
for nneminierated nnnianufaetiired articles in section G of said act, 30 Stat. 
20.J [U. S. Coimj. St. 1001. p. 10031 : and in the Circuit Court they introduced 
further évidence, from which It appeared without conflict that the floral vvaters 
in dispute had no médicinal uses wliatever. 

Comstock & Washburn (Albert H. Washburii, of counsel), for im- 
porters. 

Charles Diiane Baker, Asst. U. S. Atty. 

PLATT, District Jndge. The décision of the Board of General 
Appraisers is reversed. 



VILTvARI, MITCHELL & CO. v. UNITED STATES. 

(Circuit Court, S. D. New Yorlj. May 31, 1906.) 

No. 3,767. 

Odstoms Ddtiks— Decayed Fruit— Séparation. 

In ascertaining tlie quantlty of decay In imported fruit, the Importers 
did not avail thejiiselves of the jn-ovlsions of régulations prescribed by the 
Secretary of the Treasui-v under section 23. Customs Administrative 
Act .lune 10, 1890, c. 407, 26 Stat. 140 [U. S. Oomp. St. 1901, p. 1930]. 
Hclil, that they were not obligea to do so, as that section relates to aban- 
donment, and not to cases of fillowance for nouimportation, as for fruit 
worthless on Importation. 

On Application for Revievv of a Décision of the Board of United 
States General Appraisers. 

For décision below, sec G. A. 5865 (T. D. 25,843), which affirmed 
the assessment of duty by the collecter of customs at the port of New 
York. 

Walden & Webster (Howard T. Walden, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The merchandise in question consists of 
lemons in boxes. It was assessed for dutv at one cent per pound 
under paragraph 266 of the Tariff Act of july 24, 1897, c. 11, § 1, 
vSchedule G, 30 Stat. 172 [U. S. Comp. St. 1901, p. 1651], upon'the 
basis of the quantifies stated in each of the invoices, and reported by 
the appraiser as having been actually imported. The importers pro- 
tested claiming that said merchandise "is worthless and no longer 
merchandise, and therefore is not an article imported from a foreign 
country mentioned in any of the schedules of said Tariff Act, and no 
duty can be legally assessed upon the same." 

Upon the argument counsel for the government sought to sustain 
the action of the collector in the assessment of duty upon the ground 
that the importers had not availed themselves of the provision of the 
statute (section 23, Act of June 10, 1890, c. 407, 26 Stat. 140 [U. S. 
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Comp. St. 1901, p. 1930]) as promulgated in T. D. 31,831, relating to 
the abandonment of merchandise. 

I am satisfied from an examination of Treasury Décision 21,851 
that it applies specifically to abandonment cases, and I do not think the 
importer is under any obligation to avail himself of the statute bearing 
upon the question of abandonment, and therefore I do not think it 
affects this case one way or the other. I hâve examincd the testimony 
with some care, and I think I shallbe compelled to follow the dé- 
cision in Courtin, Golden & Co. v. U. S. (C. C.) 143 Fed. 551 (T. 
D. 26,998). The method of ascertaining the quantity of decayed 
fruit is fairly well enough in common with the method applied in 
that case. 

The décision of the Board of General Appraisers is reversed. ' 



GREEN V. CHICAGO, B. & Q. RY. CO. 

(Circuit Court, E. D. Pennsylvania. September 7, 300(3.) 

No. 62. 

1. CouETS— Jl-kisdiction of Fédéral Courts— Fobeigî? Cobpoeations— Seev- 

icE OF Process. 

A fédéral court does not acquire jurisdiction of a corporation of another 
State by service of process on an otBcer or agent of the corporation witliin 
tlie State wbere tbe court is beld unless it apjjears from some part of the 
record or by the return that the corporation is doing business in sucli 
State. 

[Ed. Note.^ — For cases In point, see vol. 13, Cent. Dig. Courts, §§ 814r- 
ai6.] 

2. Same— State Statute. 

A rallroad company, Incorporated in Illinois, flled the statement roquired 
by Pa. Act April 22, 1874 (P. li. 108) to entitle it to do business in Pennsyl- 
vania and designating its agent in tliat state. Subsequently such company 
leased its lines to défendant, an lowa corporation, which thereafter oper- 
ated the same. The designated agent of the lessor in Pennsylvania testi- 
fied that he thereafter performed the same services for the lessee that 
he had previously for the lessor. Held that, in the absence of proof of 
the terms of the lease, it did not appear that défendant was doing business 
in Pennsylvania under the registratlon of its lessor or vi'as in any way 
bound or affiected by it, and that a fédéral court in that state did not ac- 
quire jurisdiction of défendant by service of process on such designated 
agent of the lessor ; it not appearing that défendant was in fact doing busi- 
ness in the state. 

On Rule to Show Cause Why Service of Summons should Not be 
Vacated. 

Frank P. Prichard and John G. Johnson, for plaintiff. 
Francis Rawle, for défendant. 

J. B. McPHERSON, District Judge. Without setting ont in dé- 
tail the undisputed facts upon which the plaintiff relies to establish the 
proposition that the défendant is doing business in the state of Penn- 
sylvania, and was therefore properly served with the writ, I think it 
is enough to say that in my opinion thèse facts do not présent a case 
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essentially différent from the case that was considered in Karle v. 
Ciiesapeake & Ohio R. R. Co. (C. C.) 137 Fed. 235. It was there 
held that the company was not doing business in this statc, and if 
tliat case was rightly decided, it seems to me that the présent contro- 
versy also miist be determined in favor of the défendant. 

One différence between the two cases remains to he noticed brieny. 
On May 21, 1900, th,e Chicago^ fliirlington & Ouincy Raih-oad (not 
Railway) Co. filed in the office of the Secretary of the Commonweaith 
the statement rcquired by the Pennsylvania act of April 28, 18 î 4 (P. 
L. 108.) That statute (section 1) forbids any forcign corporation to 
"do any business in tliis commonweahh, until said corporation sliall 
hâve established an office or offices and appointcd an agent or a.gents 
for the transaction of its business therein." 

Section 2 is as follows : 

"It sliall not be lawfnl for any sneh corporation to do any businessî in this 
commonweaith, until it shall hâve filcd in the oUice of tlie Secretar.y of the Com- 
monweaith a statement. under the seal of said cor])or!ition. and si.iîued by the 
I)resident or seeretary thereof, showing the title and ob.iect of said corporation, 
the location of its oftice or offices, and the name or names of its aiithorized 
agent or agents therein ; and the certiflcate of the Secretary of the Common- 
weaith, under the seal of the commonweaith, of the flling of such statement, 
shall be preserved for public inspoetiou by caeh of said agents in eaeh and 
every of said offices." 

In accordance witli the requirements of this act, tlie raiiroad com- 
pany fîled the statement just referred to, declaring that offices had 
been established at Philadelphia and at Pittsburg, and that the agent 
at Philadelphia was Harry E. Heller. No such statement has ever 
been filed by the railway company défendant, but Mr. Heller testiiied 
that he performed the same duties for it as he had performed for 
its predecessor, the raiiroad company. Counsel bave agreed that the 
two corporations are différent entities, the raiiroad company having 
been chartered by the state of Illinois, and the railway company hav- 
ing been chartered by the state of lowa; that the former leased its 
fines for a long term of years to the latter about October 1, 1901, and 
that the property has since been operated by the défendant. Similar 
facts did not appear in Earîe v. Raiiroad Co., but I do not think that 
they require the court to reach a différent conclusion in the présent 
case. For this there are two reasons, as it seems to me : First, the 
lease has not been offered in évidence, and I am therefore unable to 
say how completely the défendant has stepped info the slioes of its 
lessor. Prima facie, registration under the Pennsylvania statute by 
one corporation could neither bind nor protect another corporation, 
without sufïicient proof — and perhaps not even then — that the two 
were substantially identical, or that the latter had assumed the obli- 
gations of the former in this respect. For ail that appears, the de- 
fendant may be maintaining its ofïice and agency in Philadelphia with- 
out any référence to the statement filed by the raiiroad company un- 
der the act of 1874, and in violation of the statutory provisions. 

The second reason is to be found in the décisions of the Suprême 
Court of Pennsylvania that are referred to upon the brief of defend- 
ant's counsel. I regret to be unable to discuss them more fully, and 
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to be obliged to confine myself to announcing that I agrée with the 
position that under thèse décisions the défendant is not "doing busi- 
ness" in Pennsylvania, and is not, therefore, constructively within the 
State, and amenable to process therein. 

It follows that the writ of summons was not lawfully served, and 
that the service must be set aside. 

The rule is accordingly made absolute. 

A writ of error in this case has been taken to the Suprême Court. 



GALLENfvAMP v. RACIUfAN. 

(Circuit Court, E. D. Missouri. January 5, 190C.) 

No. -5,133 (1,722). 

CUSTOMS DUTIES — Classffication — Decokated Gi.assware. 

Ginssware oniaineuteci witli métal filifîrec woi-l^: lield dntiable as 
"articles of glass, * * * ornainented. deeorated." etc.. under Tariff 
Act July 24, 1897, c. 11, § 1, Scbeanlo B, par. IdO. 30 Stat. 157 [U. S. Comp. 
St. 390], p. 16.33], regardless of whotlier glass or métal is tlie compoiient 
of cliief value. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Thèse proceedings were brought in the name of Charles F. Gal- 
lenkamp, surveyor of customs at the port of St. Louis, and relate to 
a décision (G. A. 5,922 [T. D. 36,034]) which reversed the surveyor's 
assessment of duty on merchandise imported by William Rachman. 

H. L. Dyer, Asst. U. S. Atty., for surveyor. 
Vital W. Garesche, for importer. 

FINKELNBURG, District Judge. This is a pétition to review a 
décision of the Board of United States General Appraisers in the 
above-entitled matter, and involves the question what duty is prop- 
erly chargeable against certain wares imported by défendant? The 
articles in question were invoiced by the importer as "métal decorat- 
ed with glass." This was manifestly a misdescription. A glance 
at the sample exhibited to the court shows at once that it is the re- 
verse, namely, a glass vase dccorated with métal, and this is admit- 
ted by the Board of General Appraisers in the following language : 
"The articles in question as shown by the exhibit in the case are 
glass vases ornamented with métal filigrce work." 

But the question still remains whcther thèse wares are dutiable 
at the rate of 60 per cent, under Tariff Act Julv 24, 1897, c. 11, § 1. 
Schedule B, par. 100, 30 Stat. lo7 [U. S. Comp. St. 1901, p. 1633], 
as claimed by the surveyor of customs at St. Louis, or at the rate 
of -in per cent, ad valorem under Schedule C. par. 193, 30 Stat. 167 
[U. S. Comp. St. 1901, p. 164.5], as claimed by the Board of General 
Appraisers at New York. 

Paragraph 100 provides as follows : 

"Par. 100. (ilass bnttles, decanlers, or oflipr vessols or articles of glass, 
eut, ensravfd. paiuted, colored, stained, silvercd, gilded, etclied, frosted, 
147 F. — 1V3 
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printed In any manner or otherwlse omamented, decorated, or ground (cxcept 
such grlnding as Is necessary for fittlng stoppers), and any articles of whlcb 
such glass Is the component material of cblef value, and porcelain, opal and 
otlier blown glassware; ail the foregoing, filled or unflUed, and wlietlier their 
contents be dutiable or free, sîxty per centum ad valorem." 

Paragraph 193 is as follows : 

"Par. 193. Articles or wares not speclally provided for In thîs act, com- 
posed wholly or in part of iron, steel, lead, copper, nickel, pewter, zinc, gold, 
silver, platinum, aluniinum or otber métal, aud wlietber partly or wlioUy 
mauufactured, forty-five per centum ad valorem." 

It is my opinion, from tlie facts presented by the record, and from 
an inspection of tlie exhibit, that the article in controversy is es- 
sentially a vessel composed wholly of glass ; that it is complète for 
use as a glass vessel, an article which woiild serve its entire purpose 
without any métal attachment, and that the métal work surrounding 
its lower part is intended, not for use, but for ornament, and that 
as such it falls under the first clause of paragraph 100, supra. Para- 
graph 193 in its terms applies only to articles or wares not other- 
wise specifically provided for, and hence does not apply to articles 
or wares which are covered by paragraph 100. If the article in ques- 
tion cornes under the first clause of paragraph 100, as I think it does, 
then, in my opinion, the question whether the glass or métal déco- 
ration is of greater value becomes immaterial. 

In view of the foregoing, the judgment of this court will be in 
favor of the petitioner, and the décision of the Board of United 
States General Appraisers is hereby overruled. And it is hereby ad- 
judged that the articles and wares in controversy are dutiable at the 
rate of 60 per cent, ad valorem. 



UNITED STATES V. ONE BLACK HORSB et al. 
(District Court, D. New Jersey. February 26, 1906.) 

CUSTOMS DtJTIES— FOBrBITTJEK— SMTJGGUNG — SEIZTJEE OF PEOPKKTT OF INNO- 
CENT OWNER. 

Under sections 3061-3063, Rev. St. [U. S. Comp. St 1901. pp. 2006, 
2007], a team used In the transportation of smu.cgled merchandise Is 
forleitahle, rcRardless of the fact that Its owner and Us driver did not 
hâve knowledge of the purposes for which It was being used. Such 
knowledge Is unnecessary, except In the case of common carriers. 

[Ed. Note. — For cases In point, see vol. 15, Cent. Dlg. Customs Dutles, 
5 207.] 

On Information for Forfeiture. 

John B. Vreeland, U. S. Atty. 
Robert Carey, for claimant. 

CROSvS, District Judge. The attorney of the United States for 
this district has filed an information against certain property, to 
wit, one black horse, one wagon, and one set of single harness, seiz- 
ed by the Treasury Department as forfeited to the United States 
for liaving been used for the conveyance and transportation of cer- 
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tain Sumatra leaf tobacco, brought into the United States without 
having paid the duty to which it was subject. The claimant, the 
Hudson Steam Laundry Company, dénies that the property has 
been forfeited as set ont and claimed in the information. 

The case was tried before the court without a jury. From the 
testimony I find that 54J^ pounds of Sumatra leaf tobacco were land- 
ed from one of the steamships of the North German Lloyd Steam- 
ship Company, at Hoboken, within this district, on the 17th day of 
March, 1904, and that the horse, wagon, and harness above referred 
to were on that day engaged in conveying said tobacco away from 
said steamship company; that said tobacco had not been declared, 
and the duty thereon imposed by law had not been paid; and that the 
same had been brought into the United States contrary ta law. 
There was no évidence to show that the claimant or the driver of the 
horse and wagon had knowledge of the use to which they were 
being put ; but that is immaterial. The forfeiture is claimed under 
sections 3061-3063, Rev. St. [U. S. Comp. St. 1901, pp. 2006, 2007]. 
Under thèse sections it is unnecessary to show that the claimant 
of the property used for the transportation of smuggled merchan- 
dise had knowledge of the purposes for which the property was 
being used. This is conspicuously apparent from the fact that sec- 
tion 3063 provides that in case of common carriers it is necessary 
to show such knowledge. It follows, therefore, upon the principle 
of "expressio unius, exculsio alterius," that it is only in the xrase of 
common carriers that such knowledge must be made to appear. 
U. S. V. One Black Horse et al. (D. C.) 129 Fed. 167 ; U. S. v. Two 
Bay Mules CD. C.) 36 Fed. 84; Dobbins Distillery v. U. S., 96 U. S. 
395, 24 L. Ed. 637. 

The property seized is declared forfeited. 



MILLER V. NEW YORK CENT. & H. R. R. CO. 

(Circuit Court, D. Massachusetts. October 11, 1900.) 

No. 236. 

Courts— Femeal Jurisdictioîi— Disteict? of Suit. 

Under the provision of section 1, of the fédérât judiclary act (A et Ang. 
13, 1888, c. 86G, 2.5 Stat. 433 [U. S. Comp. St. 1001, p. 508]) that "no civil 
suit shall be brought before elther of said courts agalnst any person by 
any original process or proceeding in any other district than that whereof 
he is an inhabitant, but where the jurlsdiction is founded only on the 
fact that the action Is between citizens of différent states suit shall b» 
brought only in the district of the résidence of either the plaintiff or the 
défendant," an alien, although résident in a Ftate, can maintain a suit 
agalnst a citizen of the United States only in the district of defendant's 
résidence, the latter clause of the provision relating only to suits between 
citizens of différent states of the Union. 

On Demurrer for Want of Jurisdiction, 

Gargan, Keating & Brackett, for complainant. 

Woodward Hudson and George P. Furber, for défendant. 
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LOWELL, Circuit Judge. This was an action of tort brought by 
"a subject of his majesty, Kinjj Oscar II of Sweden, residing at said 
Boston." The défendant is a New York corporation. Jurisdiction is 
based upon diversity of citizen shij:). The défendant lias demurred to 
tlie jurisdiction of this court. The statute of 1888 provides that: 

"Ko civil suit shall be brought bot'ore either of said courts against any per- 
son by any original process or procecdiiig in any other district than that 
whereof he is an inhabitant, but whcre the jurisdiction is founded only on the 
fact that the action is between citizens of différent states, suit sliall be brought 
only in the district of the résidence of either the plaintiff or the défendant." 
Act Aug. 13, 1888, e. 806, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]. 

The plaintifï argues that, as he is an alien résident in Massachusetts, 
he is entitled to bring his suit in tliis court, as this is the court of the 
district of his résidence. His contention fails for two reasons, eitlier 
of wliich is sufficient : 

(1) In Re Hohorst, 150 U. S. 653, 660, 11 Sup. Ct. 221, 224, 37 L. 
Ed. 1211, the Suprême Court said that the last clause of the statute 
above quoted "relates only to suits between citizens of différent states 
of the Union, and is therefore manifestly inapplicable to a suit brought 
by a citizen of one of thèse states against an alien." No reason bas 
been suggested for applying the clause in question to the case of an 
alien plaintiff rather than to that of an alien défendant. 

(2) Even a plaintifif citizen of the United States can bring suit in 
the Circuit Court in Massachusetts against a citizen of New York only 
if the former be a citizen of Massachusetts. In Shaw v. Quincv Mining 
Company, 145 U. S. 444, 449, 12 Sup. Ct. 935, 937, 36 L- Ed. 7G8, 
the Suprême Court said that the statute above quoted "requires any 
suit, the jurisdiction of which is founded only on its being between the 
citizens of différent states, to be brought in the state of which one is a 
citizen, and in the district thercin of which he is an inhabitant and 
résident." This is in conformity with the fourteenth article of amend- 
ment to the Constitution, which provides that : 

"Ail persons born or naturallzed in the United States and snbject to the 
jurisdiction thereof, are citizens of the United States and of the State YTherein 
they réside." 

"The word 'inhabitant' in (the statute in question) was apparentlf 
used not in any larger meaning than 'citizen,' but to avoid the incon- 
gruity of speaking of a citizen of an^'thing less than a state, when the 
intention was to cover not onlv a district which included a whole state, 
but also two districts in one state." 145 U. S. 447, 12 Sup. Ct. 936, 
36 L. Ed. 768. While the matters above referred to were not directly 
in issue in the cases above cited, yet they were premises upon which 
the reasoning of the Suprême Court was based. 

If some inhabitancy or résidence of the plaintiff in Massachusetts, 
which does not amount to citizenship, will not enable a citizen of New 
H.ampshire to sue a citizen of New York in the Circuit Court of Massa- 
chusetts, an alien cannot sue the same défendant under like cir- 
cumstances. The statute was not intended to give to aliens greater 
rights than those of citizens. That the words "inhabitant" and "resi- 
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dent" are used elsevvhere as distinguished from "citizen" is not 
materia!. 

Demurrer to the jurisdiction sustained. Action dismissed, without 
costs. 



McALLISTEU v. UNITI'^D STATES. 

(Circuit Court, S. I). New Yorli. ilarch 3, 189C.) 

No. 2,231. 

1. CusTOMS DuTiES— Classification— LiLY of tue Valley Roots— "Plants." 

In coustruing tlie provision in Tariff Act Aug. 27, 1S04, c. 349, § 1, Sclied- 
ule G, par. 23414, 28 Stat. 525, for "lily of the valIey * * * plants 
used for forcing," held that lily of the valley roots, sprouted, which are 
importecl for forcing, are dutiable thereunder, being included within the 
term "plants," in a popular seuse, though uot technlcally. 

2. Same— XosciTUR A Sociis. 

Lily of the valley roots are not covered by Tariff Act Aug. 28, 1894, 
e. 349, § 2, Free List,' par. 558, 28 Stat. 542, relating to "nioss, seaweeds, 
and végéta ble substances," not being vegetable substances in the elass of 
moss and seaweeds. 

On Application for Review of Décisions of the Board of United 
States General Appraisers. 

The General Appraisers afïïrmed the assessment of duty by the col- 
lector of customs at the port of New York on importations by F. E. 
McAUister. One of the Board's décisions is reported as G. A. 3,141 (T. 
D. 16,312). 

Comstock & Brown (Everit Brown, of counsel), for importer. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The articles in controversy 
are bunches of roots, lily of the valley having several sprouts or crowns 
thereon. The importer testiiîes that they are thus imported for forcing, 
and that he has never known of their being imported with foliage. 
The collector classified them for duty under Tariff Act Aug. 27, 1894, 
c. 349, § 1, Schedule G, par. 334>^,'2S Stat. 525. The provisions of 
said paragraph are "orchids, lilies of the valley, azaleas, palms, and 
other plants used for forcing under glass for eut flowers, * * * 
ten per centum ad valorem." The importer protested, claiming that 
the articles were free under paragraph 558 (section 2, Free List, 88 Stat. 
542), as "moss, seaweeds, and vegetable substances," or under paragraph 
611 (28 Stat. 544), as "roots not specially provided for." The Board 
of General Appraisers overruled the protest and sustained the action 
of the collector, and the importer appeals. 

Thèse articles are not vegetable substances in the class of moss and 
seaweeds under said paragraph 558. It seems clear that, while they 
are not botanically and technically plants, yet they are plants 
in the broadest sensé, with the opération résultant from planting al- 
ready started. They would be popularly considered as plants and are 
imported to be planted. I think it is manifest that Congress, in view 
of thèse circumstances, and in view of the fact that they are imported 
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in this way only, intended to use the word in its broadest sensé, and to 
assess them denominatively for duty under paragraph 234>^ as lily of 
the Valley plants nsed for forcing imder glass for eut flowers, etc. 

The décision of the Board of General Appraisers, afïirming the class- 
ification of the collector, is therefore aiïirmed. 



JULIUS LOEWENTHAL & 00. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 30, 1900.) 

No. 3,742. 

OusTOMS DtrTiES— Classification — Crociibted Goons— Lace— Teimmings. 

So-called "crochet yokes." made by knitting or crochetius, and used 
!n the yoke of women's vests, are not trimruings or lace withiu the meau- 
hig of Tarife Act July 24, 1897, c. 11, § 1, Schedule J, i)ar. 330, 30 Stat. 
181 LU. S. Oomp. St. 1901, p. 1GG2]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question affirmed the assessment of duty by the collector of 
customs at the port of New York, who classified the articles in controvorsy as 
"cottoii triinmings," under TarifC Act July 24, 1897, c. 11, § 1, Schedule J, 
par. 339, 30 Stat. 181 \U. S. Comp. St. 1901, p. 16G2]. The board described Uie 
goods as consisting of "so-called crochet yokes, the same being in fact knitted 
or crocheted cotton lace articles about fourteon inclies in length and oue ineh in 
width, said to be used by being sewn on the neck or yoke of women's vests"; 
and the board ruled that, "inasmuch as they are 'lace articles,' they are dutla- 
ble under paragraph 339, whether tliey be used as triminiugs or as ornaniciits." 
In this court furtlier évidence was introduced on hehnlf of the importers, con- 
sisting of the testimony of a dealer in lace goods, who testified that he would 
not regard the articles in question as coming wlthln the category of laces or 
imitation laces. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 

Charles Duane Baker, Asst. U. S. Atty. 

HAZEL, District Jtulge. The articles in question, consisting of 
crochet yokes, are ornaments, and not trimmings. The évidence 
taken in this court sustains the contention of the importer. The case 
of Garrison, Wright & Co. v. U. S. (C. C.) 121 Fed. 149, would 
seem décisive of the propositions argued at the hearing. It follows 
that the merchandise is dutiable at 45 per cent, under Tariff Act 
July 34, 1897, c. 11, § 1, Schedule J, par. 332, 30 Stat. 179 [U. S. Comp. 
St. 1901, p. 1661], and not as trimmings as returned by the appraiser, 
nor as laces as found by the board. 

So ordered. 
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HECK V. MISSOURI PAO. RY. CO. 

(Circuit Court, D. Colorado. October 1, 190C.) 

No. 4,776. 

1. Release— Pleading itî Avoidance of Défense. 

A reply in avoidauce of a release set up in the answer mvist confess 
tlie exécution of sucli release, and that directly and not hypothetically, 
and a reply alleging that "if" the relejise was given It was obtained by 
fraud, etc., is bad. 

[Ed. Xote. — For cases in point, see vol. 42, Cent Dig. Release, §§ 90-92.] 

2. Same — AvoiDASCE — Retuen of Considération as Condition Précèdent. 

As a condition précèdent to the right to avoid a release pleaded as a 
défense, and admittedly based on a considération paid, the plaintifE must 
return or offier to return such c-onsideration. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Release, |§ 38, 45.] 

3. Same— Négligent Failuee to Read. 

A plaiutiff. who, on receipt of a sum of nioney from défendant, signed 
a written release of a cause of action for a personal injury, wittiout 
reading the same, is cliargeable vs'ith négligence which precludes the 
avoidance of such release on the ground that its contents were mis- 
represented by defendant's agent without a showing in excuse of the 
failure to read the same or to hâve it read before siguiug. 

[Ed. Note.- — For cases in point, see vol. 42, Cent Dig. Release, § 32.] 

4. Same — Validity — False Représentations. 

The fact that a plaintilï was induced to sign a release by false or 
fraudulent repre.sentation as to its contents or purport will not render 
it vold or avoid its effect as a défense in an action at law, where it was 
signed knowingly and intentioually, and upon a considération paid, ai- 
though it may afCord ground for cancellation in equity. 

[Ed. Note. — For cases in point, see vol. 32, Cent. Dig. Release, § 32.] 

At Law. On motion to strike out reply. 

Skelton & Morrow, for plaintiff. 

Thos. H. Devine and Henry A. Dubbs, for défendant. 

LEWIS, District Jtidg-e. Trespass on the case. The answer 
pleads accord and satisfaction, the payment of $130 by défendant to 
plaintifï, and, in considération thereof, a written release by plaintiflf 
of the damages in question. The replication attempts the plea of 
confession and avoidance, alleging that if the release was obtained 
from the plaintiff, it was by artifice, fraud, deceit, and by false and 
fraudulent représentations made to plaintifï by défendant and its 
agents. 

1. The plea is bad. It does not give color. 1 Chitty on Plead- 
ings (16 Am. Ed.) bot. pp. '677, 678, 679 : 

"A plea of tins description is either in justification or excuse of the niatters 
alleged in the déclaration, as, imprisonment under a magistrate's warrant or 
son assault deiiiosue in trespass ; or it is in discharge of the cause of action 
by subséquent nintter, as accord and s.'itisl'action, or a release. It is observa- 
ble that each of thèse pleas admits the mère facts stated in the déclaration, as 
that the défendant counnitted the tres^priss char^çed ; that the contract was niade 
or the debt was incurrcd, etc. But the niatter which they allège by way of 
défense defeats or avoids the lognl eft'oct of those facts and disproves, if irue. 
the plaintiff's right of action. As a part of this rule, that a plea must eitlier 
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traverse or cleny, or eonfess and avoid, it was licld that a plea of discharge 
uuder au insolvent act from liability to perform the promises laid in the déc- 
laration inust expressly contess s\u-h promises to liave been made, and this not 
hypotlietically ; and that, tlievefore, a iilea of discharge from the alleged prem- 
ises, 'if any such were made,' was demurrable. So, very recently a plea of 
the Btatnte of limitations, allegins that the cause of action, 'if any such 
tliere be,' did not accrue, etc. was bad on spécial demKrror, * * * An im- 
portant rule of pleading is deducible from the principle that a plea In bar must 
traverse, or eonfess and avoid, the matter to which it Is applied, namoly, that 
a plea in confession and avoidance must give color. * * * It is plain tiiat 
a plea which shows uew matter in avoidance or diseharge of the plaintiff's 
allégations is double and argumentative, if it do not admit the api^ai-cnt 
truth of those allégations as matter of fact. There can be no occasion to 
addiice grounds for defeating tlie opération of dis]iuted facts. The plea in 
avoidance must, therefore, give color to the plaintiff ; that is, must give hini 
crédit for having an apparent or iirima facie right of action, independeutly of 
the matter disclosed in the plea to destroy it." 

The plea is also bad as being hypothetical. Bliss on Code Plead- 
ing (2d Ed.) § 317, gives the following as hypothetical pleas, and 
therefore bad: 

"If there has been an escape, that there has also been a return ; or if the 
plalntifCs are the owners and holders of a jjromissory note uamed, etc., the 
said note was obtained by fraud, etc." 

See, also, 4 Enc. PL & Pr. 671, for the requisite éléments of a plea 
of this kind. 

2. In this plea the plaintiiï admits that she received from the de- 
fendant $130 on the exécution of the settlement and release. She, 
however, dénies that the release pleaded embodies the contract she 
made. The défendant in its answer says it does. The plaintiff 
does not allège that she returned to the défendant, or tendered to it 
before instituting this suit, the money she received, nor did she make 
deposit in court of that sum for the use of défendant at the time she 
instituted this action. The release, based on a valuable considéra- 
tion as pleaded in the answer, makes prima facie a good défense 
to the cause of action set up in the déclaration. The defendant's 
plea of accord and satisfaction, if not traversed, is a complète bar; 
and if met with the plea of confession and avoidance, the burden is 
on the défendant to establish the matters in avoidance. So that, 
as to the artifice, fraud, deceit, and fraudulent représentations, the 
presumption is against plaintiff', The plaintiff must overcome the 
contract of settlement, It stands till then. The written contract 
raises a presumption against her, The burden is on her to over- 
come it. The parties, under the présent légal aspect of the case, 
made a settlement of the damages claimed, and plaintiff" has been 
paid the amount agreed on therefor, She retains the money paid 
her, and at the sanie time asks to be relieved from the contract of 
settlement, and now seeks judgment for the same damages that bave 
been adjusted; which, so far as the case now stands, are by agrce- 
ment fuily covered and represented by the $130 in her hands. Prima 
facie, therefore, .she asks to litigate with the défendant for the 
money wdiich défendant has aiready paid her and which she now 
holds. It is true she asks for more, but in contemplation of law 
while the release contract stands, she has been fully compensated. 
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At présent that contract stands against lier as a conclusion, notwith- 
standing- lier allégations of fraud. Slie may hâve taken from the de- 
fendant a suni grossly inadéquate for the damages suffered, but 
there is no presumption to that cffect at this time; and we cannot 
présume a fact to be true, whicli she must prove, and which is a 
prerequisite to her right to litigate as to the amount of damages. 

The objection of the plea is that now. at the verv threshold of the case, 
it appears that she seeks the compensation already made to her and 
still retained by lier. This she cannot do. For this reason also the 
plea is bad. 

In Barker v. Northern Pac. Ry. Co. (C. C.) 65 Fed. 460, it was 
said : 

■'l'ut tlieve is another insurmountnble obstacle in the eomplaiiiant's \\s\y 
npon this featin-e of tliis case: and tliat is althouali slio dosiros to pet aside 
t])o contract of release. slie still retains the considération, and has never 
offered to retnrn it. Where a iJarty attempts to rescind a contract, the 
rescission nnist be eomi)lete. TIe cannot afflrm it in part and reject it in 
part. Coiiiinon lionesty would roqnire hini seeking to eseape the biirdens 
of the contract, to retnrn the benefits whlch lie bas reccivcd. ïhis is not 
only a rule of common honesty and fairness. but ha.s been rocoçnixed by 
the courts from time immémorial. There are some few exceptions where 
railroads liavo been involved, but they simply illustrate that courts sometimes 
give wny to sentiment, and allow eomiiassion and synipathy to rule Instead 
of tran(|uil judgment. Thèse offers of restitution should corne promptly, 
and not reluctantly or tardily. To withhold a restitution is to exhibit 
a vvant of confidence in the integrity and justness of his case, who complains 
of a contract, and seeks to set it aside because of fraud." 

In Hill V. Northern Pac. Ry. Co., 11.3 Fed. 014, at page 917, 51 C. 
C. A. 544, at page 547, it is said : "Good faith and fair dealing would 
require the plaintiff, as a condition précèdent to the présentation and 
maintenance of such an issue, to return or offer to return the money 
receivcd in considération of the instrument." 

In Vandervelden v. Chicago & N. W. Ry. Co. (C. C.) 61 Fed. 54, 
59, we find the following: 

"If the contract is of such a nature that by means tl/>reof one party fhereto 
is Induced to pay a given sum of money to the other. wliicli he would not 
bave paid excent for the inducement of the contract, and after tlie pavment 
of the monov the party receivins the money seeks to rescind the contract, 
it is clear that. in .iustice and equity, be should be required to repay the 
money as a condition of rescission." 

In Johnson v. Granité Co. (C. C.) 53 Fed. 569, at page 572, Judge 
Putnam said: 

"And so I prêter to rest the case upon the fact that the amoimt received 
by the plaintiff was not rejiaid, or tendered back, beforo suit was eom- 
menced. That the law of this state reqnires this is positively settled In 
Rrown v. Ins. Co., 117 Mass. 479, and MuUen v. R. R. Co., 127 Mass. 86, .34 
Am. Rej). 349, and was evidently the theory of the court in Larrabee v. Se- 
wald. 60 Me. .370, cited by the plaintiff. In Snow v. Alley, 144 Mass. 54«, 
11 N. B. 764. .59 Am. Kep. 119, it is said that where the considération given 
is a mère promissory note, it need not be tendered back until the trial, because 
it has itaolf no Intrinsic value; but nothing in this case eontravenes the 
earlier decis'ons referred to." 

_ It is not deemed necessary to review the authorities relied on and 
cited in the cases above mentioned. An able discussion of the ques- 
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tion under considération may be found in the dissenting opinion of 
Judge Burgess in Girard v. Car Wheel Co. (Mo.) 37 S. W. 648. 35 
h. R. A. 514, 45 Am. St. Rep. 556, concurred in by Gantt and Sher- 
wood. The conclusion there reached, after an exliaustive review of 
the authorities, was stated as follows : 

"It will tbus be seou tb;it the authorities are almost unanimous in holding 
that whore iiiont'.v or otluM- rahinble thing is paitl ou the settlemeut to obtain 
a release of auy vhxM of action, before the person to whom it is paid, and who 
bas the right ot adiou, oan recover it, he niust return or olïer to return 
wbatever be bas rweiveU, if of auy value ; aud tbis he must do although 
the settlemeut or release was obtained by fraud. And it is also manifcst from 
the deeided weight of authority that the offer to returu whatever of value 
has beeu reeeived as a <H)nsideratiou for the settlenipiit or release. must 
be made before or at the finie the suit Is broiight. aud tlie contraet or a,sree- 
inent, in so far as it lies in the power of the party desiriug to do so, i-os<nnded.' 

Thèse views vvere snbscquentlv adopted by that court in Och v. 
M. K. & T. Ry. Co., l;JO Mo. 27,'31 S. W. 963, 36 L. R. A. 443. It 
was there said : 

"And if tbe release in tUis case is to be caneeled, the parties sbould be 
put in statu quo [citiug cases], Tlie rule undoubtedly is that wbere a pafty 
seeks to rescind a contraet on tluv grounds of fraud or imposition, he must 
tender a return of vvliat he bas rec-eived under it, before he can maintain 
an action at law ; and in au action in equity he must at least tender a return 
by hls bill of complaiut." 

This same question v,'as raised in Union Pac. Ry. Co. v. Harris, 
63 Fed. 800, 12 C. C. A. 598, and St. Louis Ry. Co. v. Phillips, 66 
Fed. 35, 13 C. C. A. 315. Rut Judge Caldwelî, who spoke for the 
court, declined to pass upon it because it had not been raised on the 
trial. We know of no reason why this principle should not hâve 
récognition in suits at law, as well as in equity. 

3. There is another objection to this plea in the replication. The 
artifice, fraud, and deccit, and false and fraudulent représentations 
on which the plaintiff relies to avoid the release, are fully set forth 
in the following language : 

"After the accident mentioned in said amended complaiut plaintiff con- 
tinued her Journey to Victor, Colo., where she was coniined to her bed, and 
wtiere she continued to suffer great and excruciating pain and agony until 
long after the time hereiuafter mentioned. Tluit while she was so conflned 
to her bed, and while so suffering, Jis aforesaid, from said injuries, some 
person claimiug to be au agent of the défendant, but whose name is to plain- 
tiff unknown, called ou plaintilï at Victor, Colo., at about tbe date mentioned 
in said answer, to wit, May 27. 190-1, and stated to her that he had been 
informel that she had been injured in the wretlv mentioned in the amended 
complaint. That the défendant eompany desired to aid and assist in every 
way possible ail those wlio received any injury at said time. That he was 
instructed by the défendant eompany to procui'e such médical attendance as 
she niight désire. That for the purpose of determining the extent of her 
in,iuries he would at once call in a physician. That be thereupon called 
in a doctor wlio, at bis nxiuest, made au examination of the plaintiff for the 
alleged pur|X)se of determining the extent of her injuries, aud how long she 
would be coufined to her bed on account of said injuries, in order that said 
alleged agent might be able to détermine what her expenses would be during 
sjiid time! That said doctor told plaintiff and said agent of the défendant 
that it was his opinion that iilaintift would recover from said injuries in îmm 
four to six w(H.'ks from said date. That tbereui)on said agent estiuiated that 
lier expenses for boai'd, uursiiig, and médical attendance during said six weeks 
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wovild anioimt to about $1.30, aud lie tlici-eiiiion offered to pny said plainti£f 
said sum of .fl.'îO for the imniose of covei-ius lier expenses diiring said six 
weeks, and lie tlien and there told plaintiff that if she did not recover in said 
estimated tiinc of six weeks to iuform bini tliereof, and lie would see that the 
défendant contiuucd to pay lier expeusies until she fully recovered. That 
said sum was paid to lier ta eover her exi)enses during said six weelvS, and 
not as conipeui-ation for the injnries she snstained, or for aiiy otlier damages 
snstaiiied l)y lier on aeconnt of her said injuries, nor was there anything 
said by said agent, or by anybody else, that wonid indieate that said agent 
intendod said sum to eonii)ensate lier for the injuries she reeeived, or for any 
damages snstained by her, excejit tlie ])ayiii(;nt of her expenses for said six 
weeks in \vhifh it was estiniated slie wouîd recover; nor was said sum re- 
oeived by plaintiff as eompensation for said injuries, or for any damages 
snstained by her on aeeount of said injuries, but was received for the sole 
purpose of paying lier exiieuses during said estiniated six weeks in whieh 
she expo<!ted to recover. That when s;iid agent paid plaintiff said sum of 
$t.'30 lie presented lier !i paper for her signature which lie had so rolled and 
folded as to coneeal the contents tliereof from plaintiff, and when plaintiff 
inquired what said paper contained, and whether she eould read the 8ame, 
said agent explained that she was suffering too much to go to the trouble 
of sittlng up to read said paper, that it was only a receipt for the money 
lie had paid her, that lie would not bave her sign it at ail, but it was neces- 
sary for hini to turn it in to the coiiipany to show where the money went. 
That plaintiff was at said tlme unfaniiliar witli business methods, and had iio 
suspicion that said agent was seeking to take au unfair advantage of her 
as he had assured her that he was endeavoring to do everything for her 
benefît. and she believed he was only looking after her welfare and comfort. 
That she was at said time suffering so much ]>aiii and agony, and her nerves 
were so shocked and aft'wted by said injuries that she was incapable of exer- 
cisiiig any independent judgment as to the jiroper course to pursue with référ- 
ence to said matter. aud having been entirely disanned of any suspicion what- 
ever of unfair dealing, and relyiiig im])licitly and absohitely on the state- 
ineuts of said agent as to what said iiai)er contained. and believing that said 
paper so presented to her was nothing but a receipt for said iÇl.30 paid to her 
by said agent, .and that it contained nothing ineonsistent with the statements 
made by said agent, she signed tlie same. without having read or known 
its contents. That said paf)er signed at said time is the only one which sho 
ever signed which could contain the coiitract montioned aud described in said 
answer of the défendant, and if said paper so signed by her at said time con- 
tained or enibodied tbc contract uiontiotied in the answer, it was obtained 
by the artifice, fraud, deceit, aud fraudulent représentations of the agent 
of the défendant who induced her to sign the same as aforesaid, and it is 
void aud of no effeet." 

It will be observée! that the only allégation made for the purpose 
of showing a trick, artifice, fraud and false représentations touching 
the immédiate exécution of the release, is as follows : 

"Ile [defendaut's ageutj presented her a paper for her signature which 
he had so rolled and folded as to eouceal the contents thercof from the plain- 
tiff, and wheu plaintiff inquired what said paper contained, and wbether she 
eould read the same, said agent explained that she was suffering too much 
to go to the trouble of sitting up to read said paper, that it was only 
a reeoipt for the money he had paid her." 

It is nowhere alleged that the plaintiff was unable to read the re- 
lease. No reason is assigned why she did not ask some one présent 
to read it. This was négligence on her part. 

"A party who blindly exécutes an instrument without examination 
has only his own follv and neglect to complain of." Dingle v. Trask, 
7 Colo.'App. 16-21, 42 Pac. 186. 
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"A written contract is the highest évidence of tlie terms of an agree- 
ment betvveen the parties to it, and it is tlie dvity of every contract- 
ing party to learn and know its contents before lie signs and de- 
livers it. * * * jf QJ-^g ^.^j^ j-g^^j j^jg contract liis faillira to do so 
is such gross négligence that it wiU estop him from denying it, unless 
he has been dissuaded from reading it by some trick or artifice prac- 
tised by the opposite party. If he cannot read it, it is as much his 
duty to procure some reliable person to read and explain it to 
him, before he signs it, as it would be to read it before he signed it if he 
were able to do so ; and his failure to obtain a reading and explana- 
tion of it is such gross négligence as will estop him from avoiding it 
on the ground that he was ignorant of its contents." Chicago, St. 
P. M. & O. Ry. Co. V. Belliwith, 83 Fed. 437-439, 440, 28 C. C. A. 
358, 361. 

"A court of equity will not undertake, any more than a court of 
law, to relieve a party from the conseciuences of his own inattention 
and carelessness. Where the means of knowledge are at hand and 
equally available to both parties, and the subject of purchase is alike 
open to their inspection if the purchaser does not avail himself of 
those means and opportunities, he will not be heard to say that he has 
been deceived by the vendor's misrepresentations. If, having eyes, he 
will not see matters directly before them, where no concealment is 
made or attempted, he will not be entitled to favorable considéra- 
tion when he complains that he has suffered from his own voluntary 
blindness, and been misled by overconfidence in the statements of 
another." Slaughter v. Gerson, 13 Wall. (U. S.) 379-383, 20 L. 
Ed. 627. 

"The. law does not afford relief to one who sufifers by not using 
the ordinary means of information, whether his neglect be attribu- 
table to indifférence or credulity, nor will industrious activity in 
other directions, to the neglect of such means, be of any avail." 
Andrus v. Smelting Co., 130 U. S. 643, 647, 9 Sup. Ct. 645, 646, 32 
L. Ed. 1054. 

"It is further insisted that, by proper diligence, appellees could 
hâve ascertained the truth or falsity of the représentations, before 
entering upon the contract. When the means of knowledge are at 
hand, and equally available to both parties, and the subject about 
which the représentations were made is open to their inspection, if 
the party to whom the représentations are made does not avail him- 
self of those means and opportunities, he will not be heard to say 
that he has been deceived by the misrepresentations. If, having eyes, 
he will not see matters directly before them, he will not be entitled 
to favorable considération when he complains that he has suffered 
from his own voluntary blindness, and been misltd by overconfi- 
dence in the statements of another." Sellers v. Clelland, 2 Colo. 
532-544. 

"If the purchaser has full opportunity of examining the goods, 
and can easily and readily ascertain their quality and value by in- 
spection, and he neglects to do so, then any injury which he may 
sustain by such négligence is the resuit of his own follv, and he can 
hâve no relief at law." Reynolds v. Palmer (C. C.) 21 Fed. 433-434. 
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"Again, relief will not be given against a mistake, where the party 
complaining had within his reach the means, or at hand the oppor- 
tunity, of ascertaining the true state of facts and neglcctcd to take 
advantage of them." Barker v. Northern Pac. Ry. Co. (C. C.) G5 
Fed. 460-463. See, also. Chicago & A. Ry. Co. v. Green (C. C.) 114 
Fed. 6?'6-680. 

Ail othcr allégations as to fraud, artifice, and deceit are cxtraueous 
the immédiate exécution of the release. Can they be considered as 
a proper plea hère? 

In George et al. v. Tate, 102 U. S. 564, 26 U Ed. 232, we find the 
foUowing : 

'Troof of fraudulent représentations by Jlyors and Greeu, beyond tbe 
récitals in tbe bond, to induce its exécution by the plaintifC in error, \vas 
jjroperly re.iected. It is \vell settled that the only fraud iwrmissible to be 
proved at luw in thèse cases is fraud touchiug the exécution of tlie instru- 
ment, sueli as misreading, the surreptitious substitution of one jiaper for 
another, or obtainiu;; by some other tricli or device an Instrument which the 
party did not intend to give. Hartshorn v. Day. 19 How. (U. S.) 211, 1.5 
L. Ed. 60.5; Osterhaut v. Slioemaker, B Ilill. (N. Y.) 513; Belden v. Davis. 
2 Hall (N. Y.) 4fiG; Francbot v. Leaeh, 5 Cow. (N. Y.) 500. ïhe remedy 
is by a direct proceeding to avoid the instrument." 

Judge Hanford in Hill v. Northern Pac. Rv. Co. (C. C.) 104 Fed. 
754-756, puts it thus : 

"I consider that the Suprême Court of the United States hasi given a just 
rule applicable in the décision of this question. The rule makes a distinc- 
tion between cases where the exécution of a written instrument bas been 
obtained by trick or fraud, to whlch the assent of the party executing it was 
not given intentionally, and cases where instruments bave been executed 
intentionally and understandingly, but where the mind of tbe party bas been 
affected and assent secured by means of false représentations and deceit, 
and holds that in cases where the exécution of an instrument bas been ob- 
tained by fraud or tricli, without the assent of tlie party executing it, the 
instrmnent is entirel.v void, and should be disregarded in an action at law 
in which a plea of non est factum has been lnter))osod, but in cases of the 
other class, written instruments intentionally executed are only voidable 
at the option of their makers, and effect must be given to them as valid 
instruments until they are annulled by a .ludicial decree in a direct proceed- 
ing for the purpose. Hartshorn v. Day, 19 How. (U. S.) 211. 15 L. Ed. 005; 
George v. Tate, 102 U. S. ,504-571, 20 L. Ed. 2.32. The décision in the case 
of Railway Co. v. Hari'is, 158 U. S. 320-333, 15 Snp- Ct. 843, 39 E. Ed. 1003, 
is in harmony with the previous décisions of tlie Suprême Court, and niy 
attention has not been called to any case.s in wliich the Suprême Court has 
departed from the above rule. With ail due respect for tbe décision of the 
Circuit Court of Appeals for the Sixth Circuit, in the case of Wagner v. Ins. 
Co., 90 Fed. 395, 33 C. C. A. 121, this court must be bound by the law as it 
has been declared by the highest court in this country." 

Kosztelnik v. Iron Co. (C. C.) 91 Fed. 606, 607: "Under the plead- 
ings as they now stand, upon proof of the release on the trial, the 
plaintiff will be permitted to show any fraud touching the exécution 
of the instrument, but will not be entitled to show that he was induced 
to make the contract of release by fraudulent représentations, which 
would constitute an équitable, and not a légal, défense. Shampeau 
V. Lumber Co. (C. C.) 42 Fed. 760 ; George v. Tate, 102 U. S. ."i'J4- 
570, 26 L. Ed. 232. If the plaintifï seeks to avoid the release by 
reason of false représentations, whereby he v^'as induced to make the 
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contract, he nnist piirsiie his remedy by a suit in equity." A de- 
murrer to the replication in this case was sustained, and the ruling 
affirmed by the Court of Appeals for the Ninth Circuit. 113 Fed. 
914, 51 C. C. A. 544. Sec, also. Johnson v. Granité Co., 53 Fed. 569. 

The plaintiff did not sign llie release under such circumstances, 
according to the reph'cation, as to render the same void. "A void 
contract niay be disregarded by either party, a voidable contract 
cannot be. It wih scarcely be contended that défendant company 
could hâve maintained an action against the plaintiff for the money 
paid on the contract of settlement under thèse circumstances. No 
executed contract where a valuable considération has passed, made 
between the parties compétent to contract, not immoral or prohibited 
by statute, nor against public policy, is void between the parties 
thereto however fraudulently it may hâve been obtained." Och v. 
Railway Ce, supra. 

The release agreement is, therefore, not void; that is, incapable 
of confirmation or ratification. For, under the facts pleaded in the 
reply, the plaintifï is held in this forum to hâve intended to exécute 
the instrument which she signed. Thèse facts, aside from the trick, 
artifice, and deceit pleaded, are not such as can hère be made avail- 
able to her. They might be considered in equity for purposes of can- 
cellation. A devicû, trick, or artifice employed in the exécution of 
a contract will render it void, but a void contract needs no decree 
of annulment. It is this latter kind of a contract, which is not a con- 
tract in fact, though one in form, that can be dealt with in a law action 
primarily. The facts touching the exécution of such a contract are 
available at law to the injured party under the plea of non est factum ; 
and this is the conclusion in George v. Tate, supra, and in Johnson 
v. Granité Co., supra. This principle is directly announced in Sham- 
peau V. Lumber Co. (C. C.) 42 Fed. 760. See, also, Hill v. Railwav Co.. 
113 Fed. 914-917, 51 C. C. A. 544. The same conclusion is reached 
in Och's Case, supra, and in the dissenting opinion in the Girard Case, 
supra, in bo*h of which a verv lucid and able review of the authorities 
may be found. See, also, Levi v. Mathews (C. C. A.) 145 Fed. 152-154. 

Thus the line between the two jurisdictions is well marked, and 
the practise in one does not encroach upon that of the other. I 
therefore conclude (a) that the only trick, artifice or deceit going to 
the immédiate exécution of the release, as pleaded, cannot be availed 
of by the plaintifï, for to do so would relieve her from her own 
négligence at the time ; (b) that ail other allégations of fraud and 
frandulent représentations are of facts not in nor connected with the 
exécution of the instrument, and from which she cannot obtain re- 
lief in this forum ; (c) that as to such facts her only remedy is in equity. 

For the foregoing reasons, the motion of the défendant to strike 
the plea is sustained. 

It is so ordered. 
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liARSEN V. 150 BALES OP SISAL GRASS. 

(District Court, S. D. Alabama. July 31, 1906.) 

No. 1,110. 

SniPPiN"<3— Time Ciiaeter— Réservation of Lien on Cargoes and Sub- 

FREIQHTS. 

The effeet of a provision of a time cliarter giving tlie owner of the 
vessel a lien on ail cargoes anrt subfreiglits for tlie cUarter hiro, as against 
a shlpper other tlian tlie eiiarterer, Is merely to sul)rogate tlie vessel 
owner to tbe rights of the charterer, and wliere the shi[)per has paicl the 
freight to the charterer in good faith, he Is protected in such payment, 
and no lien on the cargo can be asserted by the vessel owner more than 
by the charterer. 

[Ed. Note. — For cases In point, see vol. 44, Cent. Dig. Shipping, § 199.] 

lia Admiralty. Libel for freight. 

The foUowing are the faets agreed upon : The clainiant, Avelino Montes S. 
en C, was, at the time of the flling of the libel in this cause and at the time of 
the shipment of the goods, the owner of the 150 baies of sisal gras.s, wlùch were 
arrested under the process in this cause ; thèse baies being a part of a cargo 
of sisal grass shipped from Progresse, Mexico, upon the steamship Atlas, where- 
of the libelant was and is master, which shipment was made on the lôth day of 
December, 1905, for carriage of the said goods to Mobile, Ala. The said steam- 
ship was a Norwegian steamship under the Norwegian flag and was at ithat 
time chartered and operated by the Compania Yucateca. The steamship Atlas 
was being operated as a gênerai merchandise ship, and before the trip upon 
which the sisal grass in question was shipped, the Compania Yucateca made a 
trip with said vessel between Progresso and Mobile, transporting therein, for 
reward, as a gênerai merchandise ship, the goods of various persons between 
said points. M. Martin C. was the agent at Progresso of the said Compania 
Yucateca, and, as such agent, was authorlzed to and did solicit cargoes for 
said vessel, and agreed upon tbe rates of freight to be charged to the several 
shippers, and the terms upon which they were to be paid, either in advance 
or upon deliverj' ; and when agreed to be paid in advance, he collected the 
freight and issued to the shippers instruments in the form attached as ex- 
hibits to the answer in this case, and that on the former trip the freight so 
shipped was deli'vered according to the terms of such instruments. Tlm said 
Mai'tin C. solielted freight for said vessel from intervener, and agreed to 
transport for him on said vessel 1,999 baies at 11 cents per huudred pounds, 
from Progresso to Mobile ; the freight to be paid in advance, and the same 
being a reasonable freight for the service to be rendered. Intervener de- 
livered to said vessel for transportation under such agreement 1,999 baies of 
sisal grass, and paid to the said Martin C. the freight in advance, which ag- 
gregated the amount of 15777.12, and the said Martin C. executed and delivered 
to him two instruments, styled "bills of lading" in the answer, and attached 
thereto. The said Avelino Montes C. had no knowledge of the charter of said 
vessel by the Compania Yucateca, nor did he know under what title or right 
it was being operated by that company, nor whetlier freight hire of the said 
vessel had been paid by the chartcrers to the owners or iiot. For the said 
shipment the said Avelino ilontes en C. did not ask for or require of the 
master any bill of lading or présent any to him therefor, and the master of the 
ship was not by any person required or requested to sigu any bills of lading 
for said cargo, and did not in fact sign bills of lading therefor ; but under 
instructions from charterer proceeded to Mobile with said cargo in the sait! 
vessel with orders to deliver the same to Alberto Mondes. When the vessel 
was ordered to proceed to Mobile, and when she hove up anchor so to do, there 
was handed to the master, by said agent of the said charterers, the ship's 
papers, and other papers including the health eertificate, elearance papers, 
invoices, and two papers in the forms of bills of lading. The charter of the 
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vessel was for tlie terin or tlii'ee luonths ; tlie cluiiier liire to be paid montlily 
in advanee. Tlie liire coiumonced to nm on tlie IGtli day ot Novcîuber, 3005, 
and was paid by tlie charterers t'or tlie first iiioiitli ; btit tlie bire for tlie second 
month, due and payable on tlie IGth day of December, 1905, was not and hath 
iiot beon ])aid by tlio cbarterors. 'l'be iiia^tcr of said vcsscl, claiiniiis to liave a 
lieu tiuder tlio tîTiuri of tJie cbarter ]iarty. for tlie scciirity of llie owners, iipon 
tîie cargo and freiKlit for tlie liiro, dc'inaiulod jiayiiieiit of the same, and en- 
deavored to effect sonie arrau.Lîeiiient for tiie security of tbe sauie or sonie 
part of tbe sanio, but witliout succcss. aiid tlu'reupon lilcd tbe said libel against 
a part of tbe said cargo. Tlie stipulation in tbe cîiartor party aimexed to libel 
in regard to lien on freigbt for cbarter bire roads as follows : "That the 
owners sliall liave a lien on ail cargoes and ail Kul)freig!its for any aniomits due 
iinder tbis cbarter and tbe cbarterers sliall bave a heu upon tbe sbip for ail 
inoueys paid In advanee and uot carued." 

Pillans, Hanavv & Pillans, for libelant. 
Gregory L. & H. T. Smith, for intervener. 

TOULMIN, District Judge (after stating the facts). In the case of 
the American Steel-Barge Co. v. Cargo of Coal (D. C.) 107 Fed. 
9G4, there was a libel by the owner of a steamer chartered by a trans- 
portation company, by a charter, the material parts of which werc 
substantially like those in this case. The facts of that case were that 
the steamer took on a cargo of coal at Newport News, belonging to 
the claimant, consigned to the claimant's agent in Boston. The bill 
of lading was in the usual form, signed by the master. The freight 
payable was stated to be "as agreed." There was an agreement be- 
tween the charterer and the claimant as to the rate of freight. The 
amotmt as fixed by the contract was, in the aggregate, $2,348,46. The 
steamer left Newport News on December 30, 1898. On that day the 
claimant paid to the charterer in New York, at the charterer's request, 
$1,-500 on account of the freight to be earned by the steamer, and took 
from the charterer a receipt therefor. The charterer then was, and 
had been for some time, indebted to the claimant for coal to an 
amotmt largely exceeding the freight on the cargo in question. Upon 
the arrivai of the steamer in Boston the libelant libeled the coal, and 
sotight to hold it for the total amount of freight due thereon, at the 
rate agreed on. It asscrted a lien upon the coal for freight, as the 
owner of a vessel vifhich has earned freight in the carrying of a cargo ; 
and relied especially upon the clause in the charter party giving "a lien 
upon ail cargoes and ail subfreight for charter money due under this 
charter." 

The court said : 

"Tbe lien on subfreigbt given by the charter does not help the libelant, 
which liere seelis to enforce, not a lien on freiglit, but a lien for freight. That 
a knowledge of tbe existence of tlie cbarter party does not hiud tbe propert,y of 
shippcrs other tbaii the cbarterers for the rent due under the charter party 
has beeu decided [Paul y. Birch, 2 Atk. (i21 ; The Volunteer. 1 Sumn. ~)~û. ô73, 
Fed. Cas. No. 10,091 ; The Albert Dumois (D. C.) 54 Fed. 0201 ; and this even 
where the bill of lading refers expressly to the charter. * * * a lieu 
upon a cargo for its freight is ereated b.y the maritime law in favor of the 
persou iu possession of tbe sliip. A lieu upon the cargo for the chartei- rent is 
ereated b.v the charter in favor of tbe gênerai owner of the vessel. That the 
libelant, as uot iu possession of tbe vessel, canuot avall itself of the lirst liea 
lias beeu already stated. * • » " 
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The court concluded by saying that : 

"Tlie sliipper dealt witli tlie charterer as cliarterer, or rather with the oliar- 
terer ais it was eiititled to deal with one who had coiitrol of tlie vessel, wlietlier 
owuer or charterer." 

In short, the court held that the provision in the charter giving a 
Hen upon ail cargoes and ail subfreight for charter money due under 
the charter could not be construed to give the owner a lien upon car- 
go owned by third persons, and shinped under contract with the char- 
terer for charter money, nor has lie any lien on such cargo under 
either the charter or the maritime law to compel the shipper to pay 
freight to him ; such lien being created by the maritime law in favor 
of the person in possession of the ship. 

The case was appealed to the Court of Appeals for the First Cir- 
cuit. That court held that it was compétent for a time charterer, by 
a provision in the charter, whether it is or is not a démise of a vessel, 
to pledge the freight to be earned by her during the term to secure the 
payment of the charter hire ; that such a provision gives the owner an 
équitable lien in admiralty, as of the date of the charter, on any freight 
subsequently stipulated to be paid, and subrogates him to the lien of 
the charterer for the freight, and to the remédies of the charterer to 
enforce its pavment. American Steel Barge Co. v. Chesapeake & O. 
Coal Co., 115' Fed. 669, 53 C. C. A. 301. It aiso held that a cargo 
owner who, on the issuance to it of a bill of lading, paid to the char- 
terer a portion of the freight, in good faith, is protected in such pay- 
ment as against a lien on subfreight reserved by the shipowner in the 
charter, of which the shipper had no knowledge or notice. In the 
course of the opinion, the Court of Appeals said : 

"At the proper time, and under the proper circinristances, a liltelant holding 
a lien on subfreight beeomes sulirogated to ail the remédies of the charterer, 
which * * * includes a proceeding against the cargo in the ovout the lien 
for freight has not been lost; but, also like the charterer. he could not proper- 
ly institute this proceeding until there had been default in jiaymeiit of the 
freight, uniess under very peculiar circumistanees, which do not arise hère." 

The court also said : 

"We hâve also shown that the owner of the cargo was entîtled to look to the 
charterer as the party with whoni he was dealing with référence to the cargo 
and tLe freight thereon." 115 Fed. 069, 53 C. 0. A. aoi. 

So in this case the libelant, holding a lien on the subfreights, would 
be subrogated to any remedy possessed by the charterer, which would 
include a proceeding against the cargo of sisal grass in question in 
the event the lien has not been lost or satisfied by the payment of the 
freight on it. Hère there has been no default in the payment of the 
freight. The freight having been paid to the charterer, he could not 
properly institute this proceeding, and hence there is no remedy to 
which the libelant could be subrogated, and, like the charterer, he 
could not properly institute this proceeding. The Court of Appeals, 
in the case cited, recognized as valid and binding the payment to the 
charterer of the $1,-500 on accotmt of the freight, which was paid in 
advance to the charterer by the shipper, but reversed and remanded 
the case to the court below, with directions to enter a decree in favor 
of the libelant for the amount of the freight agreed on and earned, 
147 F.— 50 
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less the sum paid on account of the same to tîie charterer, and an 
amount advanced to the master to provide for certain charges agfainst 
the ship. The différence between the amount of freight claimed by the 
libelant and the sum paid by the claimant of the cargo on account 
of freight and the charges referred to was $1,701.64, which amount 
the claimant undertook to set ofif against the demand and Hen for the 
freight. This the court held could not be done. The set-ofï was bas- 
ed on an indebtedness of the charterer to the claimant which the 
court held could not be maintained on certain équitable grounds an- 
nounced by it, and said: "Under the circumstances, the equity of 
the libelant must prevail against a gênerai set-off, and the decree of 
the District Court must be reversed to that extent." Raymond v. 
Tyson, 17 How. 53, 15 L. Ed. 47 ; Drinkwater v. The Brig Spartan, 1 
Ware, 149, Fed. Cas. No. 4,085. 

On the authorities cited, and which seem to me to be in accordance 
with reason and equity, the libel is dismissed. 



In re BOLLING. 

(District Court, E. D. Virginia. September 11, 1006.) 

BAWKRTrpTCT— Stock Bkokee— Titlb to Stocks Purchased fob CnsTOMEn. 
A stockbroker who purchases and carries stoclîs on account of a cus- 
tomer on margins furnished by sucli customer, holds the same as pledgee, 
and on hls bankruptcy the customer Is entitled to the stock on payment 
of the amount due thereon, or to the surplus realized from its sale by the 
trustée, to the exclusion of the bankrupt's creditors. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, S 207.] 

In Bankruptcy. On exceptions to report of référée. 
W. J. Leake and L. R. Page, for trustée in bankruptcy. 
George A. Hanson, for petitioner Dickinson. 

WADDILL, District Judge. In involuntary bankruptcy pro- 
ceedings regularly inaugurated, Wyndham Bolling, a stockbroker 
doing business in the city of Richmond, Va., was duly adjudicated a 
bankrupt. His assets consisted mainly of the value of surplus mar- 
gins in certain stocks held by him. Included in said assets were 500 
shares of the stock known as "Steel Common," and on which 
there was a margin in hand, as ascertained by the sale thereof, of 
$2,175.74. Upon the bankruptcy of said Bolling, Emmet Dickinson, 
a customer, at once interposed his claim to said stock, and subse- 
quently filed his formai pétition asserting ownership thereof, by in- 
sisting that the same was purchased for and carried on his account, 
and that in carrying the same he had lost thousands of dollars; and 
praying that any sums arising from the sale of said particular stock 
should be decreed to him as his property ; he being the owner thereof. 

The question raised by the pétition of said Dickinson involves his 
status respecting the steel stock in question ; that is to say, whether, 
as between himself and his broker, the ordinary relation of debtor 
and créditer existed, or he occupied the more favorable position of a 
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plecîgor of said stoclc. The questions arising on tlie pétition were 
referred to the référée, who duly took évidence thereon, and report- 
ed adversely to the claim of the petitioner. The case is now be- 
fore the court upon a review of the finding and décision of the référ- 
ée. After a most carefui considération of the entire subject, and of 
the able and elaborate arguments of counsel, the conclusion reached 
by the court is that the référée erred in his ruhng, both upon the 
question of law and fact ; and that, therefore, the exceptions to 
his fînding should be sustained. The évidence, in the view taken 
by the court, indisputably establishes the fact that the steel stock in 
question was purchased by the bankrupt, BolHng, on account of 
the petitioner Dickinson ; and that the same was carried by him for 
Dickinson; that the latter furnished the money with which to buy 
and carry the same; and that, under such circumstances, Dickinson, 
who furnished the money, should be entitled to any surplus margin 
on this stock, instead of the gênerai creditors of Bolling. There 
would seem to be no good reason in principle wh}' this should not be 
the case, and that so inéquitable a resuit should be worked out by 
the court as would follow if it decreed the money arising from the 
surplus margin to the gênerai creditors of Bolling, who paid nothing 
on account of the stock, instead of to Dickinson, who paid for and 
carried the same. The court is largely influenced in reaching this 
conclusion by a carefui considération of the case of Skiff v. Stod- 
dard, 63 Conn. 198, 26 Atl. 874, 28 Atl. 104, 21 L. R. A. 102, 110, 117, 
a décision of the Suprême Court of Errors of the state of Connecti- 
cut, which contains an exhaustive review of the subject of the own- 
ership of and right to surplus margins due on stock carried by a 
broker for his customer, upon the failure of the former. 

In discussing the effect of the view contrarj' to the one hère taken, 
Prentice, J., speaking for the court, said (26 Atl. 879, 21 L. R. A. 111) : 

"So Ion,!: as the interprétation of the coiitr.Tct presen-os as Its distinftive 
feature the principal proposition thnt the customer pnrcliiises incroly the richt 
to havo (lelivery to hiin In the future, at liis option, of stofl;s or secnrifios 
at the price of the day of the aprreenient, and Its corollary tliat tlie mistomer 
dérives no riglit. title. or interest in the RtoclJS or ser\irities nntil final per- 
formance, tiie difficulties in the way of harmonijîing the sitnn'ion are bound 
to exist. Tlie fundiimentai difflculty gro-.vs ont of the necess-irv attemiU in sotne 
way to transform the customer, who en.inys ail the Ineldeiits, and assumes 
ail the risks of ownership, into a person who in fact lias no rislit. titie. or 
interest, and to create out of the hroker. who en.inys none of the ineidents of 
ownership. and assumes not a particle of its responsilnlity, a person clothed 
with a full title and an absolute ownership." 

And subsequently in the same case (26 Atl. 881, 21 L. R. A. 11-3), in 
discussing the status of the customer, and demonstrating that he oc- 
cupies the position of pledgor of the stock purcb.ased, as distinguished 
from an ordirtary debtor, the same learncd judge, referring to the lead- 
ing New York case, and the authorities generally bearing on the sub- 
ject, says: 

"The leadlng case upon this snhject in New York Is Markham v. Jaudon, 
41 N. Y. 2.'Î5. The opinion of the court in that case delivered by Chief Justice 
Hunt, contains an analysis of the obUirations of the parties to a mar^in- 
purchasing contract which is so exhaustive, and so in consonance with our 
vievvs, lu KO far as It relates to the questions iuvolved in this case, that we 
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quote It In full, together with some further pertinent observations of the court, 
as follows: 'ïhe broker undertalces and agrées (1) at once to buy for t)ie 
custoiuer the stock Indieated; (2) to adviinee ail the money required for 
the purchases boyond the ten per cent, furuished by the customer ; {3) to 
carry or hold siieh stocks for the beneflt of the customer so long as the mar- 
gin of 10 per cent, is kept good, or until notice Is given by elther party that 
the transaction must be closed. An appréciation In the value of the stocks 
is the gain of the customer, , and not of the broker; (4) at ail times to hâve 
in his nanie and under l,iis control ready for delivery, the shares purchased, 
or an equal amount of other shares of the same stock ; (5) to deliver sueb 
shnres to the customer when required by him, upon the receipt of the advancea 
and commissions accruing to the broker; or (6) to sell such shares, upon 
the order of the customer. upon payment of the like sums to him, and accouut 
to the customer for the proceeds of such sale. Under this contract the customer 
undcrtaiies (1) to r'ay a margln of 10 per cent, on the current niarket value of 
the shares ; (2) to keep good such margin according to the fluctuations of the 
market; (3) to take the shares so purchased on his order whenever requiredbythe 
broker, and to pa.y the différence between the percentage advanced by him and 
the amouat paid thcrefor by the broker. The position of tlie broker Is twofold. 
Upon the order of tlie customer he purchases shares of stocks deslred by him. 
This is a clear act of agency. To complète the purchase he advances from his 
own funds for the benetit of the purchaser, 90 per cent, of the purchase money. 
Quite as clearly he does not In this act as an agent, but assumes a new 
position. Ile al.so holds or carries the stock for the benetit of the purchaser 
until a sale is made by the order of the purchaser, or upon his own action. 
In tlius holding <tr carrying he stands also upon a différent ground from that 
of a l>roker or agent, whose office is simply to buy and sell. To advance money 
for the purchase, and to hold and carry stock.s, is not the act of a broker 
as such. In so doing he enters upon a new duty, obtaius other rights, and la 
suliject to additional responsibilities.' Tlie conclusion of the court is that this 
oew relation is that of plcdgor and pledgee. Tliis doctrine has been adopted 
and aitiirovcd by a long Une of New York cases, among which are the following: 
Stciitoii V. .Jérôme, 54 N. Y. 480; Baker v. Drake, m X. Y. ,518, 23 Am. Rej). 80; 
Gruiii,-in V. Sniitli. 81 N. Y. 25; Capron v. Thompuou. 80 N. Y. 418; Gillett v. 
Whiting, 120 N. Y. 402, 24 N. E. 790; Willard v. White, 5G îlun, 581, 10 N. Y. 
Supp. 170. The Suprême Court of Illinois has held in accordance with the nile 
in New York. Brewster v. Van Liew, 110 111. 554, 8 N. E. 842. The text- 
writcrs hnve adopted this vlew. Dos Passos, Stockbrokers, 112; Cook, Stock 
& Stockholders, § 457 ; .Joncs. Pledges, 495 ; 18 Am. & Eng. Ency. Law, 707 ; 
Colebrouke, Collatéral Securities, § 300 ; Overton, Liens, 205." 

To the en tire opinion of Judge Prentice, the court refers as con- 
taining a clear, able, and comprehensive exposition of the law on 
the subject, and one which from its reasoning and results the court 
feols clearly should be followed in the présent case. 

Counsel for the trustée earnestly insist that the settled rule of 
décisions under the existing bankruptcy act, respecting the status 
of stockbrokers and their customers, is that they occupy the re- 
lalion of ordinary debtor and créditer, as distinguished from that 
of pledgor and pledgee; and, in support of their contention, refer to 
the following décisions : In re Swift, 105 Fed. 493, 5 Am. Bankr. 
Rep. 3;î5, affirmed 112 Fed. 315, 50 C. C. A. 2G4, 7 Am. Bankr. Rep. 
375; In re Toplifï, 114 Fed. 323, 8 Am. Bankr. Rep. 141; In re Gay- 
lord. 113 Fed. 131, 7 Am. Bankr. Rep. 577. A careful review of 
thèse cases, will not, in the judgment of the court, sustain them in 
their view. The case of In re Swift, which in its essential features 
was un like the one under considération, was from the District Court 
of the State of Massacliusetts, and as well in the lower court as in the 
Circuit Court of Appeals, turned largely, if not entirely, upon the 
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State law of Massachusetts regarding- the class of creditors under 
considération, namely, that the relation of debtor and créditer ex- 
isted, which doctrine should control in the fédéral court in cases in 
that State. The Topliff Case, also a décision from Massachusetts, 
turned upon the question of whether a creditor of the class in ques- 
tion, should be allowed to prove his debt against the bankrupt's 
estate, without surrendering certain preferential payments reçeived 
by him within four months of the bankruptcy ; and the conclusion 
reached under the then proved facts and circumstances, whatever 
might be the character of the claim, was that the doctrine respect- 
ing preferential payments did not apply to it. The Gaylord Case 
was a décision of the District Court of the Eastern District of Mis- 
souri, also involving the question of preferential payments, as in the 
Massachusetts case last cited. The customer of the stockbroker 
was seeking to prove a debt against the bankrupt's estate, and the 
question was whether, before so doing, certain payments reçeived 
by him within four months prior to the bankruptcy should be sur- 
rendered ; and the court held that, before making such proof, this 
should be donc. But thèse décisions, or certainl}^ the questions nec- 
essary to be decided in each of them, in no manner precludes the 
question presented by this record. The petitioner, Dickinson, is not 
seeking to prove a debt against the bankrupt's estate. He claims 
that a particular stock carried by another broker on account of the 
bankrupt, the latter having executed his orders with New York 
through a broker having a direct wire, was stock bought for him, 
on his account, and for which he had paid ; that it was his stock, 
and that the surplus margin belonged to him, and not to the bank- 
rupt's estate, nor subject to the demands of the gênerai creditors. 

No case like the one under considération has been cited by counsel, 
and the court believes that none can be found, where so inéquitable 
a doctrine would be sanctioned as would resuit in a déniai of the 
petitioner's claim, after proof of the fact that the stock was bought 
and carried on his account, and paid for with his money. While it 
is true the référée found against the petitioner, being of opinion that 
he had not supplied évidence sufhcient to establish his claim to the 
fund in question, according to the ordinary method of tracing trust 
funds, still the court feels constrained to dififer from this finding, tak- 
inginto account the peculiar relation sought to be maintained. The 
transaction in this case was but an ordinary stockbroker's agency 
in the purchase and carrying of stock upon margin. Neither the 
petitioner nor the bankrupt ever actually handled the particular 
stock bought; but petitioner gave his orders to purchase stock on 
margin to the bankrupt, in the ordinary course of such spéculative 
transactions, and the évidence he furnishes establishes as conclu- 
sively, as it is ever possible to trace this class of dealing, the fact of 
the purchase made on his account, and of the payments made by 
him to carry the stock. The broker reçeived only a commission on 
the transaction ; and to deny to this petitioner the right of recovery 
under the circumstances of this case, would clearly be to hold that a 
purchaser of stock on margins could under no circumstances recover 
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back what had been unexpended of the amoiint advanced by him, 
on the stock, in the event of the failure of the middleman, the bro- 
ker. 

The exceptions to the referee's report will be sustained, and a de- 
cree entered in favor of the petitioner, Dickinson, for the amount 
admitted by the parties to be $2,175.74, with costs. 



In re FOSS. 

(District Court, D. Maine. October 4, lOOG.) 

No. 131. 

1. BATCKRurTCY— Pétition to Review Obder of Référée— Time for Filing. 

The filing of a pétition for the review of an order of a référée 30 days 
after such order was made, hcM to hâve been within a reasonable time 
and effective, in tlie absence of any rule of court on the subject, and it 
appearlng that no préjudice resulted from the delay. 

2. HUSBAND AND WlFE— PROPERTY CONVEYED TO WlFK— RESULTING TKUST TO 

HtrSBAND. 

Where a husband when frj^e from debt paid the considération for real 
estate which was conveyed to his wife, the presuinptlon Is that a volun- 
tary settlement upon her was intended, and tlie burden rests upon one 
seelsing to establish a resultlng trust in him to overcome such présomption 
by suiiicient évidence. 

3. Bankbuptcy — Fraxtd— Evidence to Establish. 

The îndependent and unconnected faets tliat a banlirupt, when free 
from debt, paid the considération for property which was conveyed to 
his wife, and that he soon thereafter enprased in a hazardous or iliegiU 
business, do not establish an Intent to defraud creditors, which will aft'ect 
any rights of the wife in the banliruptcy proeeedings. 

4. Same— Provabi-e Debts— Loan by AVife. 

The wife ol3 a banlirupt held entitled to the allowance of a daim for 
money lent to her hnsband, whicli she procured by mortgagiug her own 
real estate. 

In Bankruptcy. On certificate from référée, 

Wm. R. Pattengall, for Mary E. Foss. 
C. B. Donworth, for Trustée. 

HALE, District Judge. Eugène C. Donworth, Esq., one of the 
référées of the court, certifies that, in tlle course of the proeeedings in 
this cause before him, the follovving question arose pertinent to thèse 
proeeedings, to wit: A question as to the legality of the claim of 
Mary E. Foss against said estate for money loaned said bankrupt 
and raised by mortgages of claimant's real estate, the référée having 
disallovi'ed said claim. The référée further reports : That he made 
an order disallowing said claim on January 34, 1906 ; that on February 
24, 1906, a pétition for review was filed with the référée, said référée 
having had no notice prior thereto of an intention by claimant to ask 
for a '■eview. That on the same day, to wit, February 24, 1906, th'^ 
attorney for the creditors filed a written objection to the allowance of 
the filing of the pétition on the ground that such pétition was not filei' 
within a reasonable time; and on February 38, 1906, the attorney for 
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the claimant was notified that such objection was filed. On June 18, 
1906, the référée riiled that the above pétition for review was not 
seasonably filed, and thereupon made an order to that effect, and 
notified the attorney for the claimant of such décision. 

The matter now cornes before the court upon the two questions : 

P'irst. Was the pétition for a review by the District Court of the 
ac'^ion of the référée filed within a reasonable time? 

Section 39, cl. ,5, of the bankruptcy act of July 1, 1898, c. .541, 
§ 39, 30 Stat. 555 [U. S. Comp. St. 1901, p. 3436], makes it the duty 
of référées "to make up records embodyinpf the évidence, or the sub- 
stance thereof, as agreed upon by ail parties in ail contes*-ed matters 
arising before them, whenever requested to do so by either of the 
parties thereto, together with their findings therein, and transmit 
them to the judges." 

General Order in Bankruptcy No. 27 (89 Fed. xi, 32 C. C. A. 
xxvii), provides: 

"Wlien a bankrupt, ereditor, trustée, or other person Klinll désire a rpviow 
by the .iiidjre of any order made by the référée, he shall file with the référée 
lus pétition therefov, setting out the error eomplained of; and the référée 
shall forthwith certify to the .iudge the question ]iresented, a sunnnary of the 
évidence relating thereto, and the finding and order of the référée thereon." 

The question now submitted involves a question of law, as well as 
of fact. There is no time limit fixed for the filing of a pétition with 
the référée for a review of his proceedings. It must, therefore, be 
filed within a reasonable time. Such reasonable time is usually fixed 
by standing rule; but this court has no standing rule, and, so far as 
I can find, never has had one tquching this point. Where a standing 
rule has been adopted by any court it has been for a mnch less tinte 
than was taken by the petitioner in filing his pétition. The matter of 
fixing a reasonable time for anything involves some difiîculty. The 
court of Maine has said: "It is difficult to fix a légal latitude and 
longitude for this fugacious rule." In the case at bar, it is not claimed 
that any rights bave been forfeited or affected by the delay in filing the 
pétition for a review of the proceedings. The référée did not act upon 
the pétition until nearly four months after its réception. 

In this case I rule that the pétition for review was filed within a 
reasonable time. under ail the circumstances ; although, if I were 
making a standing order, I should probably make a limit of 10 days 
for receiving sucb pétitions for review of a referee's finding. See 
Collier on Bankruptcy, 311, and cases cited: Loveland, 119, and 
cases cited. 

Second: Was the claim of Mary E. Foss properly disallowed by 
the référée? 

The claim is for cash advanced to W. H. Foss, the bankrui^t, by 
Mary E. Foss, his wife, on mortgage of her real estatc. Tlie total 
amount for which the claim is now made is $5,400. The testimony 
tends to show that a certain part of the real estate, which was mort- 
gaged by the claimant to obtain the money advanced to her husband, 
was earned by her in keeping a boarding house, and that another 
portion of the considération for the ptirchase of the real estatc was de- 
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rived from a gift of the bankriipt to his wife prior to the time when the 
bankrupt became indebted to anj' of his présent creditors. 

The référée has found "that the cash loaned, if any, was not raised 
upon real estate which the claimant owned in her own right, and which 
had been purchased with cash or property belonging to her frce froni 
ail légal or équitable interest of bankrupt therein; but that said 
bankrupt was the équitable owner of said property." In thus finding 
that the bankrupt was the équitable owner of the real estate mort- 
gaged by the claimant to obtain the money advanced by her, the référée 
must bave found that there was a resulting trust in the property to 
the bankrupt. 

I hâve examined the testimony with great care upon this point, and 
I must corne to the conclusion that ail the testimony taken together 
falls far short of proving such resulting trust to the husband. So far 
as we hâve to do with the considération which proceeded from the 
bankrupt when he was free from debt, I must find that the deed to his 
wife constituted a voluntary settlement upon her, which cannot now be 
disturbed in bankruptcy. 

The doctrine of the fédéral courts relating to resultine trusts is not 
essentially différent from that of the courts of Maine or Massachusetts. 
Where, upon the purchase of property, the considération is paid by 
one, and the légal title conveyed to another, a resulting trust is there- 
by raised, and the person named in the deed will hold the property as 
trustée of the party paying the considération. The burden is on the 
party who allèges the trust. If the person to whom the conveyance is 
made be one for whom the party paying the considération is under 
obligation, natural or moral, to provide, the transaction will be regarded 
prima facie as an advancement, and the burden will rest upon the one who 
seeks to set aside the trust for the benefit of the payée of the con- 
sidération to overcome this presumption in favor of a légal title by 
sufficient évidence. Jackson v. Jackson, 91 U. S. 123, 23 L. Ed. 
2.58; Smithsonian Instimtion v. Meech, 1G9 U. S. 398, 18 Sup. Ct. 
396, 42 L. Ed. 793 ; Stevens v. Stevens, 70 Me. 93 ; Long v. McKay, 
84 Me. 199, 24 Atl. 815 ; Prévost v. Gratz, 6 Wheat. 481, 5 L. Ed. 
311 ; Story's Equity Jurisprudence, § 1202. 

It is undoubtedly true that the presumption in favor of a wife or 
child may be rebutted by sufficient évidence, as was shown in Gray v. 
Jordan, 87 Me. 140, 32 Atl. 793 ; but, taking the whole record before 
me, there is not sufficient évidence to overcome the presumption in 
favor of the wife. In my opinion, there is no resulting trust establish- 
ed in the case, nor is there any sort of trust resulting by implication of 
law. 

It is claimed, further, that a fraud was attempted to be perpetrated 
by the bankrupt in this case, in that, although he put the property in 
the name of his wife when he was free from debt, still it was when he 
was about to enter into a bazardons pursuit, namely, into the keeping 
of a liquor store. 

A fraud upon the bankrupt law is not affirmatively shown by prov- 
ing two independent facts, namely, that the bankrupt conveyed cer- 
tain real estate to his wife, and that he soon after began to keep a 
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liquor saloon. Thèse fact-s must be supplemented by some affirmative 
testimony showing' an attempt to commit fraud under the bankrupt 
act. In the Hugill Case (D. C.) 100 Ked. Glfi, there v/as sufficient 
affirmative évidence to prove a fraudulent motive and purpose, and 
the court propcrly held that the hoklers of the tainted instrument 
sliould not be allowed to ])articipate in the resuit of tlie fraud. But, 
in the case at bar, no sucli fraud is proven by affirmative testimony, 
and I cannot find such fraud froni the mère allégation of it, or frora 
évidence wliich does not go to the extent of sustaining the allégation. 

I find that ail the testimony in the record, taken together, proves 
that the real estate vi^as the property of Mrs. Foss. Whatever con- 
sidération for the purchase of the real estate proceeded from the hus- 
band was paid while he was free from debt; and the transactions be- 
tween the husband and wife clearly import a promise by him to re- 
pay her any sums of money which she advanced in his behalf. I 
must, therefore, come to the conclusion that the rcferee was incorrect 
in holding that the bankrupt was the équitable owner of the property. 

I, therefore, overrule the décision of the référée in disallov^dng the 
claim of Mary E. Foss in full, and I find that the claim of Mary E. 
Foss should be allowed. 

The order of the référée in disallowing said claim is hereby set 
aside, and he is directed to allow the claim to the amount of $5,400. 



THE I. W. XICIIOLAS. 
(District Court, W. D. Xcw York. OetoUer ?,, 1900.) 

1. S.'ilA'AGE— Xati:re of Seiîvice— Aiding Stkandeo Vessee. 

In tlie earl.v i);irt of Novcmln'y the steel Hteanier L W. Nicliolns strand- 
ed in a fos on u rocky rocl' in tin' nortlicrn part of Lako Mieliigan, and 
tlie steamer Ania.zonas came to lier l'olief in response to sis^nals of dis- 
treps. Backin.:; iicar at some rii-k, owiiis to rocks on tlie bottom. a liaw- 
ser was run froiu one vessel to tlie other. and by tlieir united efforts 
tlie Nitliolas was iiioved a considi'rabli- distance, wlien slie asain sround- 
ed astern. After fmiher efforts, l.istiiic; in ail four liours, the work 
was discontiiiued at the instance <if the niaster of the Xicholas, who sent 
liis mate by the Amnzomis for a wi-e;l;ii!'.,' hi;;. Some time later a storm 
came on and the Xicholas was relcascd li>- the effect of the waves without 
iniur.v. S!ie was in a better position foi' sncii release t)y reason of the 
efforts of tho Amazonas. and was oriiriiially in considérable péril; the 
weather beini; tlireatcnins. llrhl. tliat the service perfornied b.v the 
Amazonas was one of salva.w, .nnd not iiK'rely of towase, althoush not 
one of a liiKli order of nierit, and that she was entitied to reini'nirse- 
ment for injur.r and daniaîie to her equipinent. and to an additional 
award of .*S'00 : lier value with her ear^o being .Ç1 49,000 and that of tlie 
Xicholas .fl27,40(). 

[Ed. Xote. — I-'or cases in point, sec Vol. 4H, Cent. Dis. Salvage § 17. 
Salvaiie a«'ards in fédéral courts, see note to ïhe Landngton, 30 O. 
C. A. 2S0.] 

2. Same— RiGtiT TO Co:mpensation — SrccES.s or I'Ifforts. 

It is not ossential to the rif;ht to salva;;e that the services rendered 
should bave been entirely suc<e.ssful. althoush the fact that the.y wer<! 
not nia.y be considered on the (luestion of tho amount of compensation. 

[Ed. Xote. — For cases in point, see vol. 43, Cent. Dig. Salvage, § 30.] 
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In Admiralty. Suit for salvage. 

Clinton & Clinton and Georg-e Clinton, for libelant. 

Goulder, Holding & Masten and Harvey D. Goulder, for respondent. 

HAZEL, District Judge. Early in tlie morning of November 4, 
1903, the Steel vessel I. W. Nicholas, owing to foggy weather, 
stranded on the south sida of Simmons' Reef, in the northern part 
of Lake Michigan, about a quarter of a mile from the gas buoy and 
not far distant from the usual pathwa)'. She went aground for- 
ward and to abont midships. The libelant, owner of the steamship 
Amazonas, claims salvage for services rcndered by that vessel to the 
Nicholas. The salvor was bound from Chicago to Buffalo witli a 
cargo of corn and oats, and when near Simmons' Reef heard signais 
of distress. -She immediately left her course and approached within 
one-half mile of the stranded vessel. After vainly attempting to free 
the Nicholas from the dangerous position, her skipper had determined 
to engage a wrecking tug to lighter her and then pull her ofF. With 
that object in view he hailed the passing vessel and directed his 
mate to proceed on board her to Mackinaw, about 40 miles distant, 
and there telegraph to Cheboygan for a wrecking tug and appliances. 
The master of the Amazonas suggested to the mate when he came 
aboard that, if desired, he would pull off the stranded steamer, 
and later, the master of the Nicholas consenting, the Amazonas 
dropped her anchor to keep her in position, turned around, and cau- 
tiously went toward the reef, stern first. The soundings between the 
two steamers indicated from 20 to 34 feet of water, but nevertheless 
danger existed to the salving steamer from submerged boulders and 
rocks, which made it necessary to proceed with caution. About 800 
feet of the steel hawser of the Nicholas was made fast through the 
stern chock of the Amazonas. The latter vessel worked ahead, while 
the former reversed strong on her engines, and by their joint efforts 
the Nicholas reversed quite a considérable distance, when suddenly 
she also grounded astern. The cable was thereupon shifted to her star- 
board bow, and the attempts to release her continued. The testi- 
mony as to whether the Nicholas after shifting the cable moved owing 
to the exertions of the Amazonas is contradictory. However, after 
laboring and pulling during about four hours, her skipper, fearing an 
injury to her bottom on account of boulders and dragging, let go the 
hawser, signaled the Amazonas to cease pulling, and again directed 
the mate to board the Amazonas and proceed to Mackinaw for a 
wreckage outfît. In the afternoon a squall broke, which had threat- 
ened during the forenoon while the work to release the steamer was 
in progress. The gale blew from the west, and steadily increased in 
velocity. The combers struck the steamer on her port side, fortunate- 
ly releasing her from her imperiled position without injury. She 
raised in the sea and fîoated without assistance other than from her 
own engine and machinery. The évidence is very conflicting re- 
garding the distances that the Nicholas reversed while the Amazonas 
was working her engine ahead, and also regarding her exact position 
on the reef. Some of the witnesses estimated the distance that she 
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reversed at about 800 to 1,000 feet. Capt. Nelson, however, testified 
that she was pulled astern only 100 to 150 feet, and that her bovv 
was then headed in a northeasterly direction. He also testified that 
she was aground approximately on the edge of the reef. Libelant 
contends that the Nicholas bacl<ed further on the reef in her efforts to 
extricate herself ; that a blowing southwest wind and the current 
shifted her still further upon the rocky reef. 

Respondent admits tliat towage services were performed, and ex- 
pressed a vvillingness in the answer to pay a reasonable compensation 
therefor, but dénies that the attempts to release the vessel were attend- 
ant by dangers or risl<s to the x\mazonas or her crew. And it is in- 
sisted that the services rendered were unsnccessfu! and wliolly witliout 
benefit to the distressed steamer. The latter proposition is undoubtedly 
entitled to considération on tlie question of tlie amount of compensa- 
tion for the services rendered, but the rule of law does not imply 
that a vessel liastening to succor another sliould completely succeed 
in the undertaking before being entitled to salvage compensation. 
Upon the elicited facts I am of opinion that a salvage service was 
performed, although the danger to the Amazonas evidently was not 
great. Her exertions to relieve the vessel during the progress of the 
work may hâve been futile. Yet who can say that they would not hâve 
been crowned with complète success had she been permitted to perform 
the service which Capt. Nelson in the exercise of perhaps a proper 
précaution elected to discontinue. That the stranded steamer was in 
a position of danger is unquestioned. Indeed, she was exposed to 
a threatened storm, and her position was one to justify at least appré- 
hension, even though danger was not actual or imminent. 

Libelant contends that the services rendered without doubt resulted 
in the vessel securing an advantageous position on the reef; that the 
squall might hâve put her in a worse position ; in fact, might hâve 
resulted in stoving a hole in her bottom. The évidence is suiifîciently 
persuasive that by the efforts of the Amazonas the bow of. the Nicholas 
came round to starboard and swung clear of the gas buoy on the edge 
of the reef, putting her in a more favorable position. She was en- 
abled thereby to get the force of the wind and of the increasing waves. 
That her position would bave the effect of contributing largely to her 
subséquent release by the wind and waves probably was not anti- 
cipated ; but any such suggestion is not material. Nor is it important 
to détermine whether the vessel was on the edge of the reef or a quar- 
ter of a mile distant therefrom. It is well established that the degree 
of danger is not an important factor in applying the principle under- 
lying the salvage compensation. The Plymouth Rock (D. C.) 9 Fed. 
413. As ail the éléments upon which to base a salvage service are 
hère présent, even though the risks of the salvor or the danger to the 
disabled vessel were not great, I am convinced that the service ought 
not to be deemed a mère towage service. The rule announced in 
The Edam (D. C.) 13 Ked. 140, and followed in The Algitha (D. C.) 
17 Fed. 551, would seem to apply. It is there stated: 

"It iiiipear.s a duty owing by tlie courts of admiralty to the ptiblic to give 
a rpwarrt sufiïciently libéral to in<bice the master of any steamer to overeome 
ail uinvillinguess to assume additioual labor, to imt aside his dcsire to make 
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a direct and quick passage, even to disregard tlie expres^s instructions of his 
owners, in favor of tlie request of anotber steamer disabled at sea to be towed 
to a place of safety." 

It is more difficult to fix the proper aniount of salvage compensa- 
tion to be paid than to détermine the character of the habihty. In fix- 
ing such amount, however, I hâve chiefly taken into considération 
the wiUingness of the Amazonas to be of assistance, together with 
what vvas actnally accomplished and the rule above quoted, that salv- 
age compensation should generally be awarded to encourage the vig- 
ilant performance of services of this character. The values of the 
vessels and cargoes, together viàth their draft, are as follows : The 
Nicholas has a burden of 2,500 tons, draws 18 fect 5 inches of water 
forward and 17 feet aft. Her conceded value was $120,000, and her 
cargo $7,400. The draft of the Amazonas was about 18J^ feet and 
she was valued at $85,000, and her cargo at $()4,000. There is noth- 
ing in the circumstances of the service rendered to justify a large or 
libéral compensation, or, indeed, the compensation of $5,000 demanded 
in the libel. Some risk perhaps was taken by the Amazonas in backing 
on the reef and toward the distrcssed steamer, but to properly lessen 
this risk it should not be forgotten that soundings were properly and 
skillfully taken, and that there was sufficient depth of water in the 
immédiate locality to insure a reasonably safe undertaking. Neither 
the sea nor the wind were troublesome. An allowance based on high 
merit would not be warranted, although, as already stated, the action 
of the master of the Amazonas is deserving of commendation and 
reward despite his failure to succes.sfully release the distressed steam- 
er. In view of the circumstances, I think $1,220 will be a fair and 
proper compensation. Out of this sum the claimant, the Davidson 
Steamship Company, should fîrst be reimbursed for the reasonable ex- 
pense incurred for a new hawser and small ropes, amounting to $120. 
Thèse are shown by the évidence to hâve been injured in the services 
rendered. The balance of the award will be apportioned as follows : 
Five hundred dollars to the libelant, Davidson Steamship Company; 
$100 to the master ; $200 to the crew, to be apportioned according to 
their wages. 

Let a decree in favor of the libelant, with costs, be entered accord- 
ingly. 



IN RE JACOBS & VEKSTANDIG. 797 

In re JACOBS & VEKSÏAXDIG. 

(District Court, D. Oregou. October 12, 1900.) 

Xo. 28. 

1. BASKEUPTCY — DiSOIIAKGE — CONCEALMENT OF PkOFEEïY. 

A fraudulent concenlment of property by n banlii'upt from his trustée 
to iustifv tlie refusai of his discliar^e, under lîaiilîr. Act July ], 1898, 
c. 541, « 14b (1) aud 29b (1), ;50 Stat. 550, 554 [U. S. Comp. St. 1901, pp. 
3427, 34i!3], caïuiot be predicated of aets coinuiittod prlor to the passage of 
tlie banlvruptcy act, or even prior to tlie adjudication; but, if a coueeal- 
ment of goods or mouey tlien initiated with intent to defraud creditors 
is continued after the banlîruptcy, it is a coiicealment from the trustée 
within the statute. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptey, § 735.] 

2. Samk. 

Where the stock of goods of a flrm of retail merehants, a few months 
prior to their bankruptey, together with the goods afterward bought, 
exceoded In value the goods and accounts as iiiventoried by the trustée 
by more than $15,000, while the amount paid to creditors during the same 
time was less than ,$],.500, and the remaiiiing value is wholly unaccounted 
for, It is a fair inferenee that the bankrupts converted the goods into 
nioney and fraudulently and knowiugly concealed and continued to con- 
ceal the same, and the facts justify a refusai of their diseharge under 
Baiikr. Act July 1, 1898, c. 541, § 14b (1), 30 Stat. 550 [U. S. Comp. St. 1901, 
p. 3427]. 

[Ed. Note. — For cases in point, see vol. G, Cent. Dig. Bankruptey, § 735.] 

In Bankruptey. On application for discliarge. 

Ed. Mendenhall and A. R. Mendenhall, for bankrupts. 
Bauer & Greene, for objecting; creditors. 

WOLVERTON, District Judge. Heretofore, on August 6, 1904, the 
référée in bankruptey made fïndings, and a recommandation based there- 
on, that the bankrupts were entitled to their discliarge. Certain credit- 
ors, deeming the fïndings unsupported by the évidence, bave moved the 
court to set them aside and to deny the recommendation. The spéci- 
fications in opposition to the discharge are numerous ; but, in the view 
I take of the matter, it will be necessary to consider only the sixth 
of the first charge, which is, in effect, that the bankrupts did, knovvingly 
and fraudulently, while bankrupts, conceal from the trustée propert}' 
belonging to their estate, to wit, a sum of money, being the proceeds 
received by them from the sales of goods, wares, and merchandise, and 
from the collection of accounts, claims, and demands, in their busi- 
ness at Toledo, between about June 1, 1898, and January, 1899. In 
reality this spécification, being général in its scope, going to the conduct 
of the principal business, comprises, in substance and effect, the five 
preceding, and questions the bona fides of the bankrupts in account- 
ing for ail sums received by them in the management of their busi- 
ness intervening the dates designated. 

The firm embarked in business at Toledo, Wash., with a branch 
house at Pordand, Or., in the sunimer of 189.5, on a capital of $4,000 ; 
Jacobs contributing $3,. 500, cash and merchandise, and Verstandig the 
remaining $1,500, mostly in cash. According to Jacobs, the firm did 
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well up to the spring of 1898 — did a fairly profitable business— but 
commenced to lose money about the beginning of March. Verstandig 
says they lost money from January 1, 1898; but, from an inventory 
which he testifies was made of the stock on that date, it appears that 
they had accumulated $12,000 in merchandise, and in notes and accounts 
considered good $500, with HabiHties on stock purchases of $4,500, 
and thus that they had doubled their capital. It is explained that their 
losses were entirely upon produce purchased, such as oats, hay, potatoes, 
and the Hke, from their customers; but of their dealings in this line 
they kept no books of account whatever, and were wholly unable to 
specify any particular losses they had sustained, except that Verstandig 
testilies that they lost about $5 per ton on 40 or 50 tons of hay shipped 
to San Francisco, and $409 on a lot of potatoes they were unable to get 
to market at the proper time. They seem to bave conducted four 
stores in Toledo. In March or April, 1898, they opened another store 
at Castle Rock, supplying it with goods from Toledo, with D. S. 
Joelsohn, Jacobs' son-in-law, in charge. They conducted it in that man- 
ner for about two nionths, when they sold to Mrs. Joelsohn, Jacobs' 
daughter. It is shown that Mrs. Joelsohn purchased with money fur- 
nished by her mother, the considération being $800, and that the pro- 
ceeds were divided between Jacobs and Verstandig; each getting one- 
half, or $100. No account was kept of the amount of goods taken 
from the store at Toledo to supply the one at Castle Rock, nor does 
there seem to bave been any inventory taken of the stock when sold. 
Subsequently, Mrs. Joelsohn and the Toledo stores exchanged goods 
in limited quantifies for mutual accommodation. Some time jn Sep- 
tember, 1898, the firm opened a store at Olcqua, AVash., near the hop- 
yards. Verstandii? testifies early in bis examination that the firm took 
some $4,000 or $5.000 worth of goods out there, that they realized 
about $500 from sales, and that the balance of the stock was carried 
back to Toledo. Upon a subséquent examination he stated that the 
amount of goods sent out was from $1,000 to $1,500 in value. There 
was no account, however, kept of this project, as it respects the amount 
of goods shipped, sold. or returned. The clerks in charge sold for 
cash account, receiving for purchases money or hop checks, the équiva- 
lent of cash. In the latter part of September, the firm opened still an- 
other store at Seattle, Wash. This they supplied with goods from their 
stock at Toledo, and others purchased from jobbers and intercepted 
at Winlock and carried on to Seattle. This enterprise was conducted 
until early in December, when the stock remaining undisposed of was 
reshipped to Toledo. Jacobs was himself in charge at Seattle, and testi- 
fies that the only money he accounted for to the firm arising from the 
business was $400, which he paid to Verstandig. He says further that 
the venture was not profitable, the sales being light and the expenses 
heavy. He was unable, however, to state what the expenses were, 
except to say they ran from $300 to $600. Verstandig testifies again, 
as to this, that the amount of goods shipped to Seattle was from $3,000 
to $4,000 in value ; but in his later examination he déclares that, ac- 
cording to his estimate. it was from $1,000 to $1,500. There is some 
attempt to détermine the value of the goods shipped and reshipped 
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from the waybills and shipping receipts of the transportation companies, 
but the data do not furnish sufficient basis for reliable déduction as to 
that. Besides thèse several ventures, the firm had a store for a time 
at Portland, but there is no book account whatever of the business trans- 
acted there. Tliis gives a gênerai idea of where, and somewhat how, 
the business was conducted. It is unnecessary to allude to matters more 
specifically. 

On August 1, 1898, Verstandig gave to L. C. Wachsmuth & Co., of 
Chicago, for the purpose of obtaining crédit, a statement of the firm's 
resources and liabihties, in substance, as follows : 

Merchandise on hand, cash value .Tanuary 1, 189S ,?12,0r:0 00 

Amount of book aeeounts and notes considered good 500 00 

Total .¥12,500 00 

Owing for merchandise, open aceount $ 1,100 00 

Otlier money 300 00 

Total $ 1,400 OO 

Annual sales §20,000 00 

In connection witli this statement, the firm writes : 

"Tliat outside of stock in morcliandise \^e liave abont $1.500 worth of 
produee on band, but we coiild not sive you exact statement of stoek on band 
only from inveiitor.y taken Jany. Ist, 1898." 

This statement is one of three made al! in a comparatively short 
period of time, and ail for the purpose of sustaining and procuring 
crédit. The first was on July 80, 1898, and shows : 

stock ?11,000 OO 

Cash on hand 500 00 

Good accoœits 50O 00 

Stock at Portland 2,000 OO 

Total $14,000 00 

ludebtedness $ 2,300 00 

The third, being of date August 20th, shows: 

Stock $12,000 00 

Notes and accounis 1,700 00 

Total $13,700 00 

Indebtedness $ 1,725 00 

Thèse statements, as compared one with another, are consistent, 
and indicate that the business was conducted regularly. A careful 
estimate of subséquent purchases by the firm, of wholesalers and job- 
bers, which is based upon data contained in a book kept by Verstandig 
personally, shows that they procured additional goods prior to their 
failure of the value of $12,086.27. I may say the failure dates from 
about December !?•, 1898, when their main store at Toledo was at- 
tached. Within the same period of time the book shows amounts paid 
out aggregating $1,392.90 only ; so that by adding stock on hand August 
Ist, namely $12,000, to the subséquent purchases, $12,086,27, we hâve 
an aggregate of $24,080.27; and deducting amount disbursed, to wit, 
$1,392.90, leaves $22,693.37 of stock alone to be accounted for, omitting 
a]] référence to other property, which is of no significance in the 
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investigation. Now, the inventory of the trustée, taken at cost mark, 
shows merchandise $7,353.59. To tliis add accounts as per the firm's 
own schedule, $1,041.44, and we hâve $8,395.03, which deduct from 
the above, and we find a discrepancy of $14,398.34. This is a very 
large sum, and wholly unaccounted for. Verstandig in his testimony 
discrédits in a manner the inventory of January 1, 1898, by saying it 
was taken by his clerk, and tlie several statements made by himself 
to their wholesale dealers, asserting that they were made from esti- 
mâtes only, and for the purpose of obtaining crédit, leaving the in- 
ference that thcy were swelled so as to enlarge the apparent resources 
of the firm. But, if we allow only $4,000, the original capital, for stock 
on hand at the time of the statement of August Ist, there will still re- 
main a discrepancy of $0,298.34 — a déficit occurring within less than 
4;^ months, and altogcther unexplained. The alleged losses on pro- 
duce do not explain it, for thèse occurred in the spring, prior to the 
time of the statement of August Ist; and then the $1,500 worth of 
produce mentioned in the letter of that date is not taken into account 
at ail. There might hâve been other disbursements of cash — probably 
were — but no account is recorded of them. The firm had a System of 
giving duebills to persons from whom they purchased produce, paying 
thèse by store account or by cash, as convenience permitted, thus tak- 
ing up the paper without making any record thereof. But thèse ac- 
counts could not hâve been large. Indeed, upon persistent inquiry, 
Verstandig was unable to give the names of any considérable number 
of persons who ever held such paper. , Another item worthy of men- 
tion is that Verstandig testifies that he paid the $100, received from 
Jacobs as the proceeds of the Seattle venture, to CoUins, whom he says 
he owed for borrowcd money. But this does not appear upon the rec- 
ords. The account vi'ith Collins, with whom there appears to hâve been 
one kept, does not show anything of the transaction. This is about 
the only explanation going to reduce the amount of the discrepancy. 
The firm ventures an explanation that they increased their stock in 
anticipation of a large business in the hopyards, and, finding they 
wer" dis^DOointed in this, sought to reduce it by selling in Seattle, 
and thus to enable them to meet the demands of their creditors. But it 
appears that they supplied goods to the Seattle store, not only from 
iuiedo, but directly irom the wholesale dealers, thus refuting the 
sincerity of the explanation. And, again, it appears that the proceeds 
of the sale of the store at Castle Rock were divided between the par- 
ties, without any idea of paying them to the creditors of the firm, 
v/here they should hâve gone in the ordinary course of business. In 
connection with thèse facts, it should be further remarked that the 
testimony of both members of the iirm was very unsatisfactory. The 
memory of each was bad, and they could give no definite statement 
touching the current transactions, or of conditions at any particular 
time, and left the afïairs, not altogether without purpose, as I am 
convinced, in an uncertain and indefinite shape, so that the true condi- 
tion should not be known. 

Are the members of the firm entitled to a discharge upon such a 
record ? The rule undoubtedly is that the discharge cannot be with- 
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held on account of any concealment oi property or funds b}' the bank- 
rupts prior to the time the bankruptcy act Ijecame operative, which was 
July 1, 1898 ; otherwise, the law would be rétroactive. In re Webb 
(D. C.) 98 Fed. 404; In re Moore, Fed. Cas. No. 9,7-51. The data, 
however, forming the basis for présent considération are of condi- 
tions obtaining- and arising subséquent to the enactment. What matters 
prior to that date hâve been alludcd to in the statement, relative to the 
proofs, were for the purpose of showing tl:c manner in which the 
business of the ilrm was conducted. It is necessary to show that the 
conceahnent was of property to which the trustée is entitled, and it must 
bave been made knowingly and fraudulently by the bankrupts while 
such ; that is, after they were adjudicated bankrupts. Subdivision 1, 
§ 14b, read in connection with section 29b of the bankruptcv act (Act 
July 1, 1898, c. 541, .30 Stat. 550, 554 [U. S. Comp. St. 190l', pp. 3427, 
3433] ) ; In re Quackenbush (D. C.) 103 Fed. 282. The word "conceal- 
ed" employed in this connection is sufEciently elastic in its signification to 
comprise a "continuing concealment." Thus, if a bankrupt bas disposed 
of property belonging to him, prior to the adjudication, and bas the 
proceeds thereof in bis possession or within bis authority to use and ap- 
propriate subsequently, there is a continuing concealment, for which 
he is amenable to the law, although the fact of concealment by intent 
and purpose took place while he was not a bankrupt. In re Quacken- 
bush, supra; In re Hussman, 12 Fed. Cas. No. 6.951; In re Ablowich 
et al. (D. C.) 99 Fed. 81; In re Welch, 100 (D. C.) Fed. 05; In re 
Mendelsohn (D. C.) 102 Fed. 119; In re Hoffmann (D. C.) 102 Fed. 
979 ; In re Bemis (D. C.) 104 Fed. 672. 

Now, considering the entire testimony, a résumé of which, or of such 
as is material to the présent controversy, is contained in the foregoing 
statement, it is impossible to draw any inference other than that the 
bankrupts concealed a large amount of the assets of the firm. Pre- 
sumably such assets were in the form of money, as no othcr property is 
to be found in their possession. Having the money prior to the adjudi- 
cation, they must bave had it since, and hâve it now in légal contem- 
plation. The wide discrepancy between the assets they had on hancl 
August 1, 1898, added to those they procured subsequently, and those 
they had on hand according to the inventory of the trustée, proves this ; 
and, while it is possible that they yet bave merchandise of their stock 
while in business, yet the most reasonable inference from the manner of 
conducting their business in the latter days of their career in that line 
is that they bave money to a considérable amount, the proceeds of such 
merchandise. They were doing their best to reduce their stock to 
cash, but hâve failed utterly to account for the proceeds. As was said 
by Brown, District Judge, in Re Mendelsohn, supra : 

"In order to seeure atiy effective iirtministration of the law in Ii.iiikruptey. 
It Is indispensable to hold bankru]its to the perfornianeo of the dntles imposert 
upon tliem by the act, and to deny them a discharçe where the only reason- 
able inference from the testimony and cxhibits made is a coufcalmcnt of 
assets and intentional nonprodnction of books, which might otJierwise account 
for their disappearance." 

In the case at bar the bankrupts bave produced what books thei; 
had, but they were grossly derelict in failing to keep intelligible books 
147 F.— 51 
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of account of their ordinary business, so as to show the state of their 
assets. I am sure that any intelligent jury of citizens would not fail 
to find a concealment of money by the bankrupts, while such, under the 
évidence and conditions liere présent. Several of the cases above ctcd 
are similar to this one. And in addition thereto, as very apt, I cite 
further the case In re O'Gara (D. C.) 97 Fed. 932, decided by my pred- 
ecessor, 

The discharee vvill therefore be denied. 



TJNITED STATES v. KNAniJ et al. 

(Circuit Court, M. D. Alabama. Oetober 13, 1906.) 

Compromise A?fD Skttlement — CoNSTRrcTiON — Pkiîsons Disciiakged. 

An act of Congress whicli ratifled and directed the carrying into effeet 
of a compromise and settlement made between the Secretary of tlie ïreas- 
ury and persoiis interested in a nuniber of judgments and pending suits 
in wliidi tlie United States was plalntiff and the boudsmen of certain 
public ofFicers were défendants, and directed the satisfaction of ail judg- 
ments and the dismissal of ail suits, hcld to discharge from liability sure- 
ties upon a bond given by the défendant in one of such suits who was 
deceased to pay a judgment for rents obtained therein, although such 
sureties were not parties to the settlenjent, on the ground that the .ludg- 
nient was one of those embraced in the settlement and directed to be 
diseharged. 

At Law. 

Tliis was an action brouglit by the United States, on the SOtli day of Aprll, 
1898: against the défendants as sureties upon the bond executed by Eugène 
Beebe to the United States, in 1891, to account for the rents and profits of 
certain real estate. The case was submitted for décision on the merits as to 
.T. P. Knabe, on the 23d day of .Tune, 1906, upon an agreed state of facts, jury 
trial having been waived ; and also upon motion to revive the suit against the 
executrix of T. J. Scott. 

It appears from the agreed facts and the act of Congress, hereafter referred 
to. that Eugène Beebe and Ferrie Henshaw, botli of whom died before this 
suit was brought, were sureties upon the oflicial l)ond of Wldmer, an internai 
revenue collector, and that Beebe was also surety upon the officiai bonds of 
Dustan and Davis, postmasters. The United States at différent times re- 
covered judgments against Beebe and Henshaw for the amount of the several 
defaults of their principals, and at exécution sales purchased and took con- 
veyances of several parcels of property, owned or eluinied by Beebe and 
Henshaw, their heirs or grantees, and upon the title thus acquired afterwards 
recovered judgments for possession and rents. Among the judgments thus 
recovered, were two, talien on the Oth day of December, 1890, against Beebe 
for possession of two parcels of property in this city, known as the "Race 
Track Property," and "109 Dexter Avenue." The judgment In the latter ease 
was for possession, together with ?!500 damages for détention. Beebe carried 
the first case to the Suprême Court on wrlt of error, and moved for a new 
trial in the case involving the Wexter avenue property. The Circuit Court 
continued the motion to await the resuit of the case in the Suprême Court, as 
both involved substantially the sanie questions of law and tltle, and required 
Beebe to exécute bond conditioued to pay the United States the Judgment 
for the rents whieh liad already aocrued, and for future rents, pending final 
action upon bis motion for a new trial, if it were decided adversely to him. 
Beebe executed the bond in suit with Knabe and Scott as sureties. The Su- 
prême Court having decided adversely to Beebe, tlie Circuit Court overruled 
the motion for a new trial, and tlie United States thcreuiion brouglit suit upon 
the bond, alleging as breaclies that Beebe had not paid the judgment reiulered, 
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nor the rents thereafter accruing. Beebe had reniained In possession, and paid 
neither the judîrmeiit nor the rents, as the bond bound him to do. 

The défendants pleaded in discliarge and release a compromise and settle- 
ment made with the governmeut. the ternis of which are set forth in the act 
of Consress, approved .Tanuary 30, 1903 (32 Stat. TSG, c. 339), "to divest ont 
of the United St;ites ail its right, title and iuterest of, in, and to certain real 
estate situate at and near the city of Montgoniory, state of Alabania, and to 
vest the same in the Southern Cottoii Oil Cojnijany. Bossie R. Maultsby, ,Tames 
S. Pinckard, trustée, M. V. B. Chase, and Edwln Ferris." It was stipulated, 
if the court should flnd that the act operated a discharge and release of de- 
fendants, judgment should be rendered in their favor, and, If not, judgment 
sliould go in favor of the United States for the full amount claimed in tlie 
complaint. The act, after reeiting that numerous suits had been brought 
against Beebe and Henshaw as sureties upon the officiai bonds of Widiner, 
Dustan, and Davis, the recovery of judgments thereon, tlie sales of varions 
l)arcels of projyerty owned or claimed by Beebe and Henshaw, their purchase 
by the United Srutes. and conveyanees to it, further recites: "Whereas 
A-arious suits at law and in equity aud in ejectment were subseqncntly brought 
against Beebe and Henshaw. their lieirs, executors, administratcn-s, or gran- 
tees. to enforce tlie title of the United States to the real estate so purchascd, 
aud to secure possession thereof, and for an accounting for the rentals thereof, 
many of which suits are still i)ending, and wherea.s said Beebe and Henshaw 
are now deceased. and a proposition lias been made by the parties in iuterest 
hereinafter mentionod, to pay to the United States the suni of twenty-five 
thousand dollars in compromise and settlement of said claims, and to end 
the litigation resulting therefrom, upon condition that the Uuited States would 
release, relinqulsh and convey uiito the proponents ail the right, title and 
iuterest in said real estate owned, acquired, or claimed by tlie United States, 
and said sum of twenty-five thousand dollars has been deposited v,-ith th« 
Secretary of the Treasury, as required by law, to abide action upon said prop- 
osition, and whereas the Secretary of the Treasury has apijroved said proposi- 
tion of compromise and settlement for the amount tondored as aforcsiiid, but is 
withont anthority to carry the saine into effect by a convoyancc to s.aid parties 
of the iuterest of the United States in said real estate: Thercforo, be it 
onacted," etc. 

The act then by apt words divests the title of the Uuited States out of tliem. 
and vests the title to the several parcels of pro])crty, among them the parce 1 
of propertj' for the rents of which the bond in suit was given, in the several 
parties nanied in the act. The sixth section directs the solicitor of the treas- 
ury to exécute and delivor "to said several parties herein named, such deeds, 
writings, or assurances as will release, relinqnish and convey unto them re- 
spectively, ail the right, title and iuterest whicii iho United Stntes may own or 
daim of, in, and to, the respective properties herein mentioned, and take 
such further action as may be proper to carry said proposition of settlement 
into effect." The seventh section provides, "that the solicitor of the treasury 
be, aud he is hereby, authorized and dlrected to hâve ail suits now pendiug 
in the Circuit Court of the United States for the Middle District of Alabama, 
or elsewhere, between the United States and the parties herein nanied, or in- 
volving said property described, either at law or in equity, dismissed. settled, 
and ended, and to bave satisfaction entered upon the records of said courts, 
of ail judgments rendered in favor of the United States against said parties, 
or any of them, or involving said property, and to take such further action as 
aiay be proper to carry said proposition of settlement into effect." 

Erastus J. Parsons, U. S. Atty. 

J. P. Knabe, pro se. 

George F. Moore, for défendants. 

JONES, District Judge (after stating the facts). As Knabe and 
Scott are not shown to be "parties in interest" who contributed the 
money paid to the government, and are not mentioned by name in the 
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act of Congress, and the enacting clauses do not vest any title in them, 
or release anything to them, the government insists that the settlemcnt 
and compromise cannot operate to discharge the défendants from lia- 
bility upon the bond in suit. Its insistence assumes that the intent and 
subject-matters of the "compromise and settlement" are to be gathered 
solely from the provisions vesting the title in the parties named in the 
act, and the nature of the commands Congress put upon the soliciter of 
the treasury to carry the settlement into effect with the parties in whom 
title was vested, and that, when thus considered, the act shows that 
the défendants were not intended to be included in the benefits of the 
compromise. Neither assumption is well founded. 

The Secretary of the Treasury had authority, under section 3469 of 
the Revised Statutes [U. S. Comp. St. 1901, p. 2317], to compromise 
the liability upon the bond of the internai revenue collector ; but that 
section gave the secretary no authority to settle the liability of the sure- 
ties on account of the défalcation of the postmasters. Under section 
409 of the Revised Statutes [U. S. Comp. St. 1901, p.^ 2391, the Post- 
master General had authority to compromise the liability on the bonds 
of the postmasters. The presumption being that public officers, in the 
absence of showing to the contrary, rightly discharge their duties, the 
court is bound to présume, when the act says the money has been "de- 
posited as required by law, to abide action upon said proposition," and, 
then, that the Secretary of the Treasury "has approved said proposition 
of compromise and settlement for the amount tendered, but is without 
authority to carry the same into effect by a conveyance to the parties 
in interest," that the preliminary steps required by sections 409 and 3469 
had been taken, which authorized the executive department to release 
and discharge ail liability upon the "claims," and to "end the litigation 
resulting therefrom," although that department was not vested, under 
the existing law, with power to perform the conditions as to revesting 
the tide to the real estate. However that may be, Congress ratified the 
compromise as made, upon the conditions accepted by the Secretary 
of the Treasury, and itself revested the title. The moment the act 
was passed, the government having received the money on the con- 
ditions stated, ail the "claims" of the United States, and' the rights ac- 
quired by them in the suits to enforce them, were ipso facto, uncondi- 
tionally, released and discharged. The act stripped the government of ail 
right to claim or hold anything against any one, on account of the suits, 
or the transactions from which they resulted, except the sum of money 
it accepted, and further put upon it the duty of restoring to those from 
whom it had recovered them ail the rights acquired in the litigation. 
The State of affairs described by the act, and the provisions it made to 
meet the situation, demonstrate that the purpose of the lawmakers was 
simply to enable the Secretary of the Treasury "to carry the proposi- 
tion of settlement into eft'ect," and that the act is wholly without pur- 
pose to alter, modify, or change a single term of the compromise as 
"approved" by him. Congress designed, and did nothing more than to 
make good, the Secretary 's acceptance of the proposition. If the effect 
of the compromise of tiie "claims" be only to relieve the several per- 
sons in whom the act vests the titles to the several parcels of real estate, 
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Beebe's and Henshaw's other property, if any, would still be bound, and 
could be pursued in the hands of their heirs, and that, too, in the teeth 
of the contract made by the act and the acceptance of the money, where- 
by the government settled and compromised its claims, and ended "the 
litigation resulting therefrom." 

The terms of the "proposition of settlement" leave no room to doubt 
what the "claims" of the United States were, which were to be settled 
and compromised, and as to which the "litij^ation resultinj^^ therefrom" 
was to be "ended." Thèse claims, to use the language of the statute, 
were the asserted right "to enforce the title of the United States to the 
real estate so purchased and to secure possession thereof, and an ac- 
counting for the rentals thereof, many of which suits are still pending." 
There can be no doubt that the suit on the bond was a part of the 
compromised "litigation resulting" from the attempt to enforce thèse 
claims of the United States against Beebe and Henshaw. It was an 
efïort to get "an accounting for the rentals" of a portion of the prop- 
erty whicb the government had acquired. The bond was given to se- 
cure a judgment for the "rentals" which the government recovered 
against Beebe, growing eut of the "litigation resulting" from its ef- 
forts to collect the amount of the défalcations of Widmer, Diistan, and 
Davis, and it was exacted in a suit "involving" one of the parcels of 
property mentioned in the act. This suit was one of the suits, "many of 
which are still pending," at the time of the passage of the act, and form- 
ed part of the litigation which the government agreed to hâve "dismiss- 
ed, settled and ended." If Beebe had lived and been sued upon this bond, 
the government certainly could not contend after the acceptance of the 
ofïer of comjjromise and settlement upon the conditions on which it 
was made, and the payment of $25,000 thereunder, that Beebe was still 
liable to account for the i"entals which this bond was given to secure. 
If judgment went against the sureties, Beebe's estate would be liable 
over to them, and thus compelled to pay a liability from which the 
government bas discharged him. Any défense which is available to 
tliis principal is available to the sureties. The United States cannot 
release the principal from liability and still charge the sureties upon 
the bond given to secure that discharged liability. It is therefore im- 
material whether thèse sureties were "parties in interest" who made the 
payment to the government, or whether they are named in the act among 
the persons to whom the government relinquishes its right and title. 

Apart from thèse considérations, the seventh section of the act 
shows very clearly that it did not intend to confine the effect of the 
settlement to the individuals to whom the government released its title 
to the real estate, or to exclude ail other persons who had become in- 
volved in the litigation from the opération and effect of the release of 
Beebe and Henshaw. Explicit directions as to what should be done to 
make the settlement effective as to the persons named in the act, con- 
cerning "the respective properties herein mentioned," are given in the 
sixth section. If Congress had intended to dismiss suits only between the 
parties named in the enacting clauses of the act, the seventh section 
would bave been unnecessary. The seventh section distinguishes be- 
tween suits pending between the United States and the "parties herein 
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named," and suits "involving the property" described, and directs the 
soliciter of the treasury to hâve both classes of suits "dismissed, settled 
and ended." It was careful to make the same distinction as to satisfac- 
tion of judgments of record. It directs not only the satisfaction of judg'- 
raents in favor of the United States against the "parties herein named," 
but goes further and directs satisfaction of judgments, though not 
against the "parties herein named," if rendered in a suit "involving 
said property." It also commands the solicitor of the treasury to take 
such further action as may be proper "to carry said proposition of settle- 
ment into effect." One of the judgments remaining unsatisfied at the 
time of the passage of the act was a judgment the United States recover- 
ed against Beebe for the Dexter avenue property, and -$500 damages 
for rent. That judgment was rendered against one of the parties to 
the suits "named herein," and that suit vi^as one "involving the property 
herein described." Undoubtedly, Congress intended that satisfaction 
should be entered of that judgment "in order to carry said proposition 
of settlement into effect." The bond in suit was given to secure the 
fruits of that judgment. The failure to pay this judgment is assigned 
as one of the breaches of the bond now in suit. It would be a singular- 
ly narrow and unjust construction of the terms of the compromise 
and settlement to liold that, although it required the solicitor of the 
treasury to enter satisfaction of that judgment, and to end and dismiss 
pending suits to enforce the claims of the government against Bccbe, 
yet that, neverthclcss, the United States could maintain suit against 
Beebe's bondsmen, and compel them to pay the judgment for rents. 

The law favors compromises and settlement of disputed property 
and pecuniary rights, as well wherc the government is a party as where 
the litigation is solely between private iiulividuals. When propositions 
of compromise of such disputes are made to the government and ac- 
cepted by it, the courts will apply the same rulcs for ascertaining their 
meaning as govern in construing like contracts between man and man. 
An act conveying, as part of the terms of compromise and settlement, 
itpon a valuable considération, property the United States acquired 
in litigation with parties, falls neither within the letter nor the reason 
of the rule which requires grants of franchises or spécial privilèges 
to be construed most strongly in favor of the grantor and most strictly 
against the grantee. The court is of opinion that the compromise and 
settlement made with the Secretary of the Treasury^ which Congress 
ratified and directed to be carried into efïect, satisfied, discharged, and 
released ail claims of the United States "to enforce the title of the 
United States to the real estate so purchased, or to secure the possession 
thereof, or an accounting for the rentals thereof," and ended the "liti- 
gation resulting therefrom," and therefore operated a fuU discharge and 
release to thèse défendants from ail liability upon the bond in suit. 
This conclusion renders it unnecessary to consider the défenses set up 
by Scott's executrix against the revivor of the suit. 

Judgment will therefore be rendered for the défendants. 
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EASTRRN OREGON LAND CO. v. EROSNAN et al. 

(Circuit Court, D. Oregon. Oetober S, lOOG.) 

No. 2,922. 

1. Public Lands— Remedy of Olaimant Aqainst Void Patext— Action at 

Law. 

Wliere public lands, patented under the gênerai laiid laws, had previous- 
ly bcou reserved or otherwise appropriated by aet of Congress, the patent 
is void, and tbe land may be recovered by tbe true owner by an action at 
law, wliere lie lias sueh title as will sujjport an action in ejectnient. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Public Lands, 
§ 328.] 

2. Same— Geakt fou Constei:ction of Road — Laxds Exceptbd. 

Wliere a graut of public lands to a state to aid in the construction of a 
niilitary road excepted therefrom ail landa theretofore "regerved to the 
United States or otherwise appropriated by act of Congress or other com- 
Ijeteut authority," land within the limits of the graiit, as subaequently 
flxed by the filing and approval of the map of definite location of the road, 
which was at that tiine merely occupied by a settler, who had made no 
flling thereon imder the land laws, was not within the exception and 
passed under the grant; but, where the settler was in oecupaney under a 
pre-emption or honiestead claiiii duly flled, the land was "appropriated" 
and within the exception, and did not pass, although the entry may hâve 
been subsequently canceled; and a complaint in an action by one clainiing 
under the grant to recover Uuid subsequently entered by and patented 
to the défendant under the land laws, in order to state a cause of action 
and overcome the presuniption in favor of the patent, must show afTirma- 
tively that at the time the grant became fl.xed in place the land in ques- 
tion was not within the exception. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Public Lands, § 
222.J 

At Law. On demurrer to complaint. 

This is an action to recover the possession of real property descrihed as the 
N. W. Vt of section 23, township 17 S., range 44 E. of the Willamette nieri- 
dian, in Malheur county, Or. The plaintiff dérives title through an aet of 
(Jongress approve<i February 25. 38G7 (14 Stat. 409, e. 77). whereby there 
were granted to the state of Oregon, to aid in the construction of a inilitary 
wagon rond froni Dalles City, on tlic Columbia River, bj' way of Camp Watson, 
Canyon City, and Mormon or Tlumboldt Basin, to a point on Snake river 
op])osite Ft. P>oise, in Idaho Territory, alternate sections of public lands, 
ilesigimted liy odd numbers, to the extent of three sec-tions on each side of 
said road ; it boiiig provided that al! lands theretofore "reserved to the United 
States, or otherwise appropriated by act of Congress or other compétent au- 
thority," were reserved from the opération of the aet, except so far as it should 
be necessary to locate the route of the rond through the same, in which event 
the right of way to the width of 100 feet was granted. By section 2 it was 
furthcr provided tliat the lands tlius granted niight be disposed of b.y the 
Législative Assembly of the state, for the purposes specifled in Ihe act, and no 
other. By section 4 the state was empowered to loeato and use, in the con- 
struction of the road, an additional amount of public lands, not previously re- 
served to tbe United States nor otlierwise disposed of, Avithni a liniit of 10 
miles, equal to the amount reserved from the ojieratlon of the act, to be se- 
lected in odd-numbered sections ; and by section 5 It was enacted that the 
huid granted sliould be disposed of only when the Governor of the state 
should eertify to the Socretary of the Interior that 10 consécutive miles of 
the road had been completed. and thon to an amount not exceeding HO sections, 
and so on until the road should havo been fully completed. In pursuance of 
this act the Législative .\ssembly of the state of Oregon, by an ai-t aiJprovcd 
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October 20, 1808 (Laws 180S, p. 5), granted to The Dalles Military Road Com- 
pany, au iueorporated ooncem organized with a view to coustructing said 
road, "ail lands, rigbt of way. riglils, privilèges and iinmunities" granted or 
pledged to the state by Congress for the puryiose of aiding said company in 
constructing the road desiguated and specified in such act of Cougress, "upon 
the conditions and limitations therein prescribed" ; and by section 3 tlie road 
company was autliorized to locate the additional lands granted, subject to the 
approval of the Governor. After setting ont the substance of thèse acts, tlie 
complaint furtlier allèges that prior to Jmio 23. ISOO, the road company ùnly 
surveyed and deflnitely located the line of said wagou road betweeu the 
points designated by the act of Congress and the Législative Assenibly of tho 
State, and fully constructed and conipleled the road, and flled in the ofii<-e of 
the Governor of the state a m.ap thercof. sliowing the jyarticular and definite 
location of tlie same thronghout its entire length, and that on the date juen 
tiouod the Governor certifled that the map or plat had beeu duly flled in liis 
office by the road company, and that it showed, in connection with the public 
surveys as far as they were comy)leted, the line of the route as actually sur- 
veyed and upon which the company's road was constructed in accordance 
with the requirements of the acts in question, and, further, that lie had made 
careful examination of the road since its oompletion, and that the same was 
constructed in ail resiiects as prescribed. and that he accepted the same. The 
o«m])laint further allèges that the road company forthwith flled in the office 
of tlie Secretary of the Interior of the United States a map or phat of said 
military road, showing the defluite location thereof witli référence to, the public 
surveys as far as then made, accoini)anied by said certification of the Governor, 
and that the same was duly accepted by the Interior Department ; that on 
January 15, 1872, the (^ommissioner of the General Land Office, by an order of 
the Secretary of the Interior, withdrew from sale and settlement the lands 
Involved by the grant ; that subséquent to the survey, and prior to the entry 
upon said lands of the défendant, the Surveyor General caused said lands so 
granted by Congress to be surveyed, and that by such survey the real property 
in question was shown to be situated within the three sections in width of the 
located line of said road as shown by the map aforesaid ; that, through niesne 
conveyances from the road company, the plaintilf bas succeeded to ail its 
rigbt, title, and interest in the preniises in question, and is now tlie owner in 
fee simiile and lawfully entitled to the possession of the same. It is thon 
further alleged, in effect, as amended by stipulation, that long after the title 
to said land had vested in the plaiiitiff, as aforesaid, and notwithstandiug 
said grant, the défendant Thomas .T. Brosnan represented to the register and 
receiver of the United States land office at Burns, Or., that said lands, at the 
date of the taking effect of the grant to plaintiff's predecessor iu interest as 
alleged, were occupied by a botia flde pre-emption settler under the pre-omptioij 
laws of the United States, other tlian himself, and that, by reasou of such 
occujianey and settlement, said lands were excepted from the ojieration of 
said grant, and the title thereto reniained in tbe United States; that by rea- 
son of said représentation of défendant tbe register and receiver pcrmitted 
hini to flle upon and enter said tract of land at the land oftice, and that thereaft- 
er the Department of the Interior. bashig its action upon such represe'ntation, but 
without authorlty of law, caused a patent to issue to the défendant Thomas 
J. Brosnan, and that by reasou thereof said défendant claims to be the owner 
of said promises; and that défendant bas no claini of title or right thereto, 
other than that based upon said entry and patent. Plaintiff prays for posses- 
sion of the land, and for tbe value of the rental and damages. To this com- 
))laint a demurrer is inter|)osod. upon the grounds that it does not state facts 
Kufficient to constitute a cause of action and that the court is witliout jurisdic- 
tion to entertain the cause. 

Huntington & WiLson, for plaintiff. 

Will R. King, W. H. Brooke and F. L. Young, for défendants. 

WOLVERTON, District Judge (after stating tbe facts). In sup- 
port of the demurrer it is first insisted that plaintiff should hâve pro- 
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ceeded in equity, because it has been disclosed by the complaint that 
the said défendant lias a patent title from the government, and that, to 
avoid such patent, it is necessary to impeach and thus to overthrow or 
set it aside. Answering this position, plaintiff asserts that the Depart- 
ment of the Interior was without power or authority to issue such 
patent under the conditions impending. and that, being thus condition- 
ed, the patent is void, and plaintifif's right of possession can as well, 
if not more appropriately, be tried by an action at law. 

The pivotai question about which the entire controversy hinges is 
whether the premises in dispute were reserved from the opération of 
the grant to the state for use in the construction of the dcsignated 
miJitary wagon road. If they were not, the defendant's patent is void. 
If they were reserved, however, in considération of the conditions 
attend'ng the grant, there can be but one resuit, namely, that they pass- 
ed to the défendant Brosnan under his patent, whjch would therefore 
évidence the better title. The principle involved is concluded by the 
language of Mr. Justice Brewer. in Burfenning v. Chicago, St. Paul, 
etc.', Ry., 103 U. S. 321, 323, 16 Sup. Ct. 1018, 1019, 41 L. Ed. 175. 
After considering the authority of the Land Department tô détermine 
preclusively questions of fact pertaining to the acquirement of titk 
from the government, he says : 

"But it is also equally true that \^■llon by act of Congress a tract of Iiind lias 
been resorved from iiomestearl and j>re-emi)tion, or dedieated to any spceial 
purpose, pi'ooeediiiss in tlie I^and Department in défiance of sncli réservation 
or dedication, altiion.sli cuiniinating in a patent, transfer no title and nia,y be 
cballenged in an action at law. In other words, tlio action of the Land De- 
partment cannot override tlie expressed will of Consress. or convey away 
publie lands in disregard or défiance thereof" — eiting several cases from the 
fédéral Suprême Court. 

That was an action of ejectment, where patent had issued upon ap- 
plication for an additional homestead, nôtwithstanding the premises 
involved were excluded from pre-emption and homestead; and, as 
indicated, it was held the action was properly brought. 

So, in the case of Morton v. Nebraska, 2i Wall. GfJO, 674, 22 L. Ed. 
639, where a patent had issued under the prc-emption act, which de- 
clared that "no lands on which are situated any known salines or 
mines shall be liable to entry," nôtwithstanding the lands concerned 
were saline, it was held that the patent was absolutely void ; the court 
saying : 

"It does not strenstben the case of the plaintiffs that they obtained certtfl- 
cates of entry, and that patents were subsequently issued on the.se certiflcatcs. 
It lias been rejieatedly decided by this court that patents for lands which 
hâve been pre^-iously granted, reserved from sale, or approprîated are void. 
The executive offieers had no authority to issue a patent for the lands in 
controversy, because they were not subject to entry, having been previously 
reserved, and this want of power may be proved by a défendant in au action 
at law." 

See, also, Wood v. Beach, 156 U. S. 548, 15 Sup. Ct. 410, 39 L. Ed. 
528, where, the land having been previously withdrawn from sale, pre- 
emption, or homestead entry by the Interior Department, ejectment 
proved an effective remedy. 
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îf, therefore, the premîses hère in issue were carried to tHe state by 
the grant from Congress under considération, and not reserved by its 
langviage, then it is clear, upon both principle and autliority, that the 
action will lie. If not, plaintiff can hâve no standing in an}' event. 
It is always true that in ejectment the plaintifF must recover upon the 
strength of his own title, and not upon tlie weakness of that of bis 
adversary. Fussell v. Gregg, 113 U. S. 550, 5 Sup. Ct. (531, 28 L. 
Ed. 993; Northern Pac. Ry. Co. v. McCormick, 91 Fed. 932, 36 C. 
C. A. 560. The language of the exception is as foUows : 

"That any and ail lauds heretofore reserved to tlie United States, or other- 
wise appropriated by aet of Congress or other compétent imtborlty, be, and 
the same are hereby reserved from tbe opération of tbis act." 

The Congress has heretofore appropriated the pubUc lands of a de- 
fined character to entry and purchase by private parties. This it has 
donc in part througli the instrumentahty of the pre-emption and home- 
stead laws, whereby quaUfied settlers are enabled to make sélections, 
and, by compliance with prescribed prerequisites and conditions, to 
obtain the ultimate title, and thus in the end the land becomes wholly 
appropriated to the use and benefit of the individual. In the process 
of availing himself of the appropriation, the settler is required to ob- 
serve certain directions of the law before the land v^'ill be considered 
as set apart to him for the especial purpose of his acquirement of the 
title thereto. When he has observed those directions, he is vestcd with 
a right paramount, which enables him to go forward and complète 
his purchase, even as against the government itself; that is to say, 
there comes a time in the prescribed process of the acquirement of 
title by the settler when the government cannot deprive him of his 
right or privilège by a donation or grant of the land to another, or 
even for public purposes, without condemnation and just compensa- 
tion. In development of what I mean should be understood by the 
foregoing observations, it is said in Hastings, etc., Railroad Co. v. 
Whitney, 133 U. S. 357, 361, 10 Sup. Ct. 112,"ll4, 33 L. Ed. 363 : 

"The almost unlform practice of the department lias beon to regard land 
upon vvhieh an entry of record valid npon its face bas been made us ;q)iiropriat- 
ed and withdrawn from subséquent honiestead entry, pre-eniption settlement, 
sale, or grant until the original entry be eaneeled or declared forfeited. in 
which case the land reverts to tbe government as part of tbe pnblic domain, 
and becomes again subject to entry under tbe land laws." 

Following further comment, the court continues (page 364 of 132 
U. S., page 115 of 10 Sup. Ct. [33 L. Ed. 363]) : 

"So long as it remains a subsisting entry of record, wbose legality bas been 
passed upon by tlie land authorities, and their action remaius unreversed, it 
l.s such an appropriation of the tract as segregates it from the public domain, 
and therefore precludes it from subséquent grants." 

And as against a subséquent grant it has been held, by clear and un- 
mistakable enunciation, that mère occupancy of the public domain, 
without more, does not create such a right or claim in or to the lands 
occupied as will ipso facto exclude it therefrom. In Lansdale v. Dan- 
iels, 100 U. S. 113, 116, 25 L. Ed. 587, the court says; 
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"Snch a notice of olaiin or declaratory statement is indispensaWy iwcfissary 
to sive tlie elaiiuant any standing as a pre-eiiiptor, tlie rule laeing tluit bis 
settleuieiit alone is not sufflclent for that purpose." 

So in Whitney v. Taylor, 158 U. S. 85, 94, 15 Sup. Ct. 796, 800, 39 
L. Ed. 906, the court says : 

"But it is also tnie tliat settlement alone, wittiout a declaratory stateiuent, 
créâtes uo pre-eniptiou riglit." 

And, after quoting as above from Lansdale v. Daniels, the court 
continues : 

"And tlie aceeptance of sucli declaratory statement and noting tlie saine on 
tlie books of tlie local land ofiiee is tUe officiai récognition of tlie pre-emption 
clalm." 

So, also, in a later case (Northern Pacific R. R. Co. v. Colburn, 
1G4 U. S. 383, 17 Sup. Ct. 98, 41 h. Ed. 479) it was held that no 
mère occupancy of a tract of public land in and of itself excepted the 
same from the opération of a railroad grant. To the same purpose 
see, also, Maddox v. Burnham, 15G U. S. 544, 15 Sup. Ct. 448, 39 
L. Ed. 587. And, finallv, in Tarpey v. Madsen, 178 U. S. 315, 
22G, 20 Sup. Ct. 849, 853, 44 L. Ed. 1042, Mr. Justice Brewer, 
speaking of the resuit of the cases, says : 

"If it be said tliat tins rule ignores the privilèges glven to teniporary occu- 
pants of land to uiake eiitry witliin a short finie, it must be sald tliat it also 
dénies the Personal riglit of the railroad coin))any to flx definitely its Une of 
road. i'or when tlie coin])any has by resolution of its directors established 
such line, and that lias beeu niarked on the ground by posts and stakes, it 
bas done ail required by the lotter of the statute. If it be said that the rail- 
road Company niay, notwithstanding its personal action thereafter, vote to 
locate its road on a diff'erent Une, so, on the other haiid, may it be said that 
the individual occuiiant of a tract may abandon bis tlionght of entry; and by 
making each of the parties' riglits, to wit, those of the railroad company and 
the individual, turn on a niatter of record, the court siniply gave deflniteness 
and eertainty to the congressional grant." 

Thus does the government, through Congress, appropriate the pub- 
lic domain to the use of private parties, and thus are indicated the 
particular conditions that save the appropriation from a gênerai grant 
for other purposes. So I take it that a pre-emption that has proceeded 
to the fîling of the déclaration by the settler of his intention to 
claim the same as such with. and the aceeptance thereof by, the proper 
functionaries of the Land Department, is an appropriation by act of 
Congress within the purview of the réservation of the grant under 
discussion. 

It may be predicated of the grant that it became effective to vest 
title not earlier than the date of filing the map of defmite and final lo- 
cation of the road with the Interior Department, vvhich appears from 
the complaint to bave been done forthwith after the approva! of the 
same and aceeptance of the road as completed, in accordance with the 
acts of Congress and the Législative Assembly of the state of Oregon, 
by the Governor of the state. The certificate of such approval bears 
date June 23, 1869. Previous to such filing, the grant could appro- 
priately hâve been denominated a "float"; but it coukl not be said 
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to have attaclied to any particular odd-numbered sections until definite 
location of tlie road, so that it was henceforth insusceptible of change 
or relocation withoiit further aiithority from Congress. Manifestly 
it required a survey of the lands to détermine their character and to 
complète the ségrégation from the public domain. But tins did not 
prevent the grant attaching to such lands as fell within its terms 
and conditions. It became effective as a grant in pnesenti only by 
relation back to the date of the enactment. Ever since the case of 
Van Wyck v. Knevals, 106 U. S. 360, 1 Sup. Ct. 336, 37 L. Ed. 201, 
it has been settled that, under the usual grants to raiiroad companies 
by acts of Congress, the line of location becomes definitely fixed and 
unalterable by the fact of fîling the map of definite location, approved 
by the proper authorities, with the Secretary of the Interior. See, 
also, Kansas Pacific Ry. Co. v. Dunmeyer, li3 U. S. 629, 5 Sup. Ct. 
566, 28 L. Ed. 1122; Sioux City, etc., Land Co. v. Griflfey, 143 U. 
S. 32, 12 Sup. Ct. 362, 36 L. Ed. 64; Tarpey v. Madsen, 178 U. S. 
215, 20 Sup. Ct. 849, 44 L. Ed. 1042. 

The case alluded to involved a grant to the state of Kansas, in 
manner similar to the one under considération, but with the further 
provision : 

"That as soon as the said company shall file with the Seci'etary of tlie 
Interior map.s of its line designating the route thereof, it shall be the duty 
of the said Secretary to withdraw from the marlîet the lands grauted by 
this aet in such manner as may ba best calculated to efCect the purposes of 
thls act and subserve the put)iic interest." 

But it stands to reason that there can be no passing of the title 
while the definite limitations of the grant remain uncertain ; and they 
must necessarily remain so while the line of location of the road is 
not definitely and finally fixed and established. However, the entry- 
man of a homestead or pre-emption, who has filed his declaratory 
statement prior to or at the time of the filing of the map of final and 
definite location, acquires a right as it respects the lands involved that 
will cause them to revert to the public domain to the exclusion of the 
grant should the entry subsequently fail, so that they will become 
again subject to private entry. 

In the case of Kansas Pacific Ry. Co. v. Dunmeyer, supra, the 
homesteader made a valid entry in respect of the land in dispute July 
25, 1866. The map of definite location of the line of the raiiroad 
company was filed with the Commissioner of the General Land Office 
at Washington September 21, 1866, and it was held that the entry 
brought within the exception the land to which a homestead claim 
had attached at the time of the taking efïect of the grant, and that, 
although the homestead entry was subsequently canceled, the land 
continued within the exception, and reverted to the government, to 
the exclusion of the grant. So, also, in Hastings, etc., R. R. Co. v. 
Whitney, supra, the applicant made entry of a soldier's homestead 
May 8, 1865, which stood upon the records of the Land Department 
until September 30, 1872, when it was canceled by the proper officers 
of the gênerai government. The map of definite location of the 
raiiroad company's line was filed March 7, 1867, and it was held that 
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the homestead was excepted from the grant, and this, although there 
was much irregularity accompanying the entry. It was deemed suffi- 
cient that the entry remained subsisting of record, having the sanc- 
tion of the officers whose duty it was under the law to pass upon it. 
In this case it was also determined that, upon cancellation of the 
entry, the land did not inure to the benefit of the railroad company, 
but became again a part of the public domain, subject to priva te ap- 
propriation. 

Again, in Whitney v. Taylor, supra, settlcment was had in May, 
1854, on public land that had not then been offered for public sale. 
The public survey was filed prior to May, 1857, when the settler duly 
declared his intention to claim it as a pre-emption right under Act 
March 3, 1853, c. 145, 10 Stat. 244; his statement of déclaration 
being filed in the proper government record. He occupied until 1859, 
when he left for England, never returning. The railroad company 
filed its map of definite location March 26, 1864, and the pre-emption 
entry was canceled in 1885. It was held that the land came within 
the exception of the grant, and that when the pre-emption entry was 
canceled it reverted to the government, and was henceforth subject 
to homestead. A like principle was declared in Northern Pacific R. 
R. Co. V. Sanders, 166 U. S. 620, 17 Sup. Ct. 671, 41 L. Ed. 1139, 
wherein were involved mining daims. See, also, Shiver v. United 
States, 159 U. S. 491, 16 Sup. Ct. 54, 40 L. Ed. 231. 

Now, the complaint as amended allèges, in substance, that Thomas 
J. Brosnan represented to the register and receiver that said lands 
were, at the date of said grant and the definite location of said road, 
occupied by a bona fide pre-emption settler, under the pre-emption 
laws of the United States, other than himself. If this were ail, and 
taking the fact to be as represented by Brosnan, the claim would not 
fall within the réservation of the grant, because of the failure of the 
settler to file his declaratory statement. He would hâve been a mère 
settler^nothing more — whose acquired rights could not avail him 
as against the grant. But the complaint is silent as to whether the 
settler filed his declaratory statement or not. That he did not prior 
to the vesting of the title under the grant, if such were the case, 
should be made to appear. Otherwise, the land was reserved, and 
the Interior Department will be presumed to bave proceeded with 
authority in issuing the patent. What was set forth in the case of 
Northern Pacific R. R. Co. v. Colburn, supra, was that the settler 
never made any entry in the local land office, and that the décision of 
the Secretary of the Interior was based simply on the fact of occupa- 
tion and cultivation ; and the court said : 

"While the décision of tlmt l'net mny l)e fonelusive bptween tlie parties, his 
riiling that such occu])atioii and cultiviitiou crcatcd a claim exemptins tlie 
land from the opération of the land Ki'ant is a de;-ision on a matier of law. 
which does not conclude the parties and whieh is open to review in the co\u-ts." 

But the plaintiiï hère does not bring itself within the compass of 
that case, because of the omission indicated from the complaint, and 
the demurrer should, therefore, be sustaincd. In this considération, 
I hâve not overlooked the contention of défendants' counsel that oc- 



814 147 FEDKEAL RKl'OItT]:!!. 

cupation by a qualifiée! and bona fide settler constitutes a claim, thus 
bringing the land occupied within the excepti.m of the grant, within the 
doctrine of the case of Northern Pac. Ry. Co. v. McCormick, supra, 
more recently concurred in bv the Suprême Court in Nelson v. North- 
ern Pacific Ry. Co., 188 U. 'S. 108, 23 Sup. Ct. 302, 47 L. Ed. 406. 
Those cases, however, are without application hère. The enactment 
there considered is : 

"ïbat there be; ami heroby is. granted," etc.. odd-iiumbcred sections within 
presci-ibed llmits, "iind wiienever on the Une tbereof the United States bave 
full title, not reserved, sold, granted, or otberwise apiiroiJi'iated, and free 
from pre-emiition or other claims or rights, at tlie time the Une of said road 
is deflnitely flxed." 

The holding of thèse cases is that continuons occupancy, with a vievv 
in good faith to acquire title as soon as surveyed, constituted a claim 
upon the land within the meaning of the act, and, as that claim 
existed when the railroad company deflnitely located its line of road, 
the land was by the express words of the act excluded from the 
grant. The act hère under considération contains no such words 
or language. Whether or not the settlement upon and occupancy of 
unsurveyed land gave the settler such a right under the law as that 
he was entitled to make his filing of intention to pre-empt after the 
filing of the map of definite location of the road, and within three 
months after the. approval of the township plat as surveyed, and 
thereby bring the land within the réservation, is a question I hâve 
not considered or determined, as it is not presented by the record; the 
simple question hère being, as indicated, whether mère settlement and 
occupancy of a qualified and bona fide settler, without more, consti- 
tutes such a claim of right to the land as brings it within the réserva- 
tion of the grant. I hold that it does not. But, notwithstanding, 
the demurrer to the complaint should be sustained, for the reason it is 
not shown that the Interior Department was without power to issue 
the patent to the défendant because no déclaration of intention was 
seasonably filed by the settler. Unless such patent is thus or other- 
wise impeachcd, it must stand as the better title ; the présent alléga- 
tions, as indicated, being insufficient for the purpose. 



In re ^YATERLOO ORGAN CO. 
, (District Court, W. D. New York. Augnst IG, 190G.) 
No. 1,073. 

1. MORTGAOES— FORECLOSUEE— PrOCEEDS OF S.4.LE— DUTIES OF TRUSTEE— INTER- 
EST ON FUNDS. 

A banlîrupt corporation bad issued bonds seciu'ed by a mortgage which, 
after the bankruptey, was conceded to be valid as to two-fifths of the 
proport^'. but was contested by the trustée a,s to the reniainder. The 
court ordered a sale of the property and the immédiate distribution of 
two-fiftlis of the proceeds amoug the bondholders proving thelr claims, 
and that the remaining three-flfths should be retained by a bank, w-hich 
was trustée under the mortgage, at 3 per cent, interest, until the right 
thereto should be determined. The bank bought the property for the 
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bondholders and resold the same, and, owing to unexpected litigatiou 
over the valldity of certain of the bonds, the entire proceeds of the 
property remained in its possession for soiue years. Held, tbat wliile 
It was its duty nnder the order of the court to keep tlie two-fiftlis avail- 
able for distribution at any time, it was aiso its duty, as trustée, for the 
bondholders to exercise sueh reasonable care over the fuud as would 
resuit in a fair incrément, and that, having retained sucli fiuid in its own 
possession, it would be charged interest thereon at the same rate it was 
required to pay on the remaining three-fifths. 

2. Same — Compensation of Trustée. 

Where a corporation mortgage provided that the trustée should receive 
"just compensation," such compensation should be computed on a (juautuni 
meruit with référence to the particular circumstances of the case and the 
nature of the services rendered. Where the property was sold in banlv- 
ruptcy proceedings against the mortgagor, was bought in and resold by 
the trustée for the benefit of the bondholders, and the trustée also 
defended a suit brought by the bankruptcy trustée for the recovery of a 
large part of the property as to which he claimed the mortgage to be 
invalid, an allowance ta the trustée of 2 per cent, on the proceeds of the 
property not in dispute, disbursed by it, was reasonable and proper, and 
it was also entitled to be reimbursed for its expenditures in defending 
the suit from the same fund. 

3. Same— Distribution of Fund— Expenses Inourhed by Trustée in Bank- 

EUPTOY. 

A trustée in banlcruptcy of a corporatiou is not entitled to be reim- 
bursed from the proceeds of mortgaged property for expenses and attor- 
ney's fées paid out by him in litigating the right of certain of the bond- 
holders to share in the fund, which expense was principally incurred for 
the benefit of the gênerai credltors. 

In Bankruptcy. On review of order of référée. 

See 128 Fed.'517. 

The following is the statement and opinion of Charles A. Hawley, 
Référée : 

Statement. 

The bankrupt had made and issued corporate bonds secured by mortgages 
which purported to cover after-acquired property. Two-flfths of the property 
was coneeded to be subjcct to the lion of the mortgages ; as to the three-fifths 
of the property which was after aequlred, the lien of the mortgages was dis- 
puted. An order for the sale of the property was made, which, among other 
things, provided "that immediately after said sale the said two-fifths of the 
entire proceeds thereof shall be distributed by this court in pro rata payments 
to the holders of the bonds of the said bankrupt which are secured by the said 
mortgages and which shall be established before this court as valid obligations 
of said bankrupt." The order then provided for the rétention of the other 
three-fifths of the proceeds by the First National Bank of Waterloo, trustée 
for the bondholders under said mortgages, upon interest at 3 per cent, for full 
nionths pending the controversy as to the title thereto. As to said three-fiftlis. 
the trustée in bankruptcy brought suit against the bank (tnistee uuder the mort- 
gages) In the Suprême Court of the state of New York, succeetled at tlie trial 
and at the Appellate Division, and the case is now pending on appeal to the 
Court of Appeals. 

After the sale opportunité' was given to the bondholders to establish thoir 
bonds before me. The bondholders filed proots of their bonds as secured 
debts in the ordinary form, the seciu'ity being said mortgages, and ail 
of the bonds, of which proofs were so filed, were proved and allowed, excejit 
2 of .Ç.'iOO each, presented by Francis Bacon, and 21 of $500 each, presented 
by the First National Bank of Waterloo. The 2 bonds presented by Mr. Bacon 
aîid the 21 by the Bank were objected to by the trustée in Viankruptcy and 
hearings were had thereon. On November 7, 1903, the référée filed de- 
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elsions allowing the clairas of Mr. lîaeon and tlie hauk upon sald disputed 
bonds. Pétitions for review were filed and allowed, and tlie décisions were 
afiirmed by tbe District Court. ïliereiipon, the cases were tal^en by the trus- 
tée in banlîruptcy to the Circuit Court of Appeals wliere the order of t!ic 
District Court as to tlie 21 bonds lield liy the baiii^ was affirmed, and tliat 
as to the 2 bonds lield l)y Francis Bacon was reversed. In re Waterloo 
Orsan Co.. 13 Ani. Baiila-. Rep. 477, 134 Fed. 345, G7 C. G. A. 327 ; Id., 13 Ain. 
Bankr. Rej). 4(i(i. 134 Fed. 341, G7 C. C. A. 255. The; décision of the Circuit 
Court of Apiieals as to Bacon's 2 bonds was niade the décision of the 
District Court hy a final decree after apjteal, dated April 20, and Wled with 
me April 23, 1Q0(>. The décision of the Circuit Court of Appeals in the case 
of the 21 bonds held by the bank was made the judfrmeut of the District 
Court by an order niade June 9, 1906, and flled with me .Tune 12, ]90(>. 
Thereupon, the trustée in bankruptcy flled his pétition, recitius the iiro- 
ceedings, and asldng, among other things, that the owners of said bonds 
sliould show cause why a decree should not be made, fixing and detorniiniug 
their resiiective pro rata sliares of the said two-fifths of the proceeds of the 
sale of said property. Thereupon, an order to show cause was granted. 
The First National Bank flled an answer to such pétition, and also filed 
a i)ctitlon for an adjustment of its compensation for services and reiiulnirsf^- 
ment of its expenses, as trustée in said mortgages ; and the trustée in baiik- 
ru]itcy also filed a claim for services and disbursements. A hearing was had 
thereou, and the mattor is now before me for décision. 

Opinion. 

Five questions are preseiited for détermination ; 

1. Couusel for the bank as trustée contends that the trustée in bankruptcy 
1ms no standing to j)rosccute the présent litigation. 

That contention, I think. must he oveia-uled. The bonds which are hère 
involved were proved ngainst the l)ankrui)t's estate as secured délits ; the 
security being the mortgaged projierty out of the sale of which the fuiid 
arose. It is quite evidejit, then, that the larger tlie fund realized bore for 
the bondholders the smaller will be their claim over against the gênerai 
estate of the bnnkrupt for the balance remaining un|)aid up.on their bonds; 
a]id so the trustée is interested. Rut the question is not important, for 
Messrs. O'Brien & Short appear for a bondholder. and raise the sanie (pies- 
tions raised by the trustée in bankruptcy. The trustée in bankruptcy nlso 
claims that as matter of fact he re))resents at least 6 of the 13 bondholders. 

2. Whether the bank, as trustée for the bondholders, shall be charged with 
interest upon the two-flfths of the proceeds, and, if so, at what rate. 

By the order of snle it was apparently in contemplation that the bank, 
as trustée for the bondholders, would become the pxirchaser of the in'operty, 
and the order evidently contemplated a rétention of three-flfths of tlie pro- 
ceeds awaiting the détermination of the controvers.y in respect thereto, and 
the immédiate distribution of the two flfths ; the controvers.y over the bonds 
held by Mr. Bacon, and tliose held by the bank not being at that tiiiie 
Indicated. The bank, as trustée, did buy tlie property for the sum of .S25,,S00. 
Thereupon the proof of the bonds was takeu up, and the controversy devel- 
oped. The bank held the property from the date of the sale, which sale was 
(»nflrmed December 2. 1902, until about June, 1903, when it sold the prop- 
erty to the Vough Piano Company, a corporation then recently fornied, for 
the same priée it bid upon the sale; the piano company to take the property 
as it then stood, and assume any li.ability which the bank had incurred 
in the meantime. I do not understand it to be claimed that up to the time 
of the sale to the Vough Piano Company that the bank, as trustée, is liable 
for interest. It appears that on tlie sale to the Vough Piano Company the 
bank, as trustée, deeded the entire property, received nothing in paymeut 
therefor, and no written obligation of any kind to se(aire the payment, " 

About three months after the sale, the Vougli Piano Company made 
a .*40,000 mortguge ujion the jiroperty which it purchased of the bank, and 
upon about ,i;25,000 wortli of other property, and deposited the whole, $40.000, 
in bonds secured by said mortgage with the First National Bank of Waterloo; 
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and the inference ii* perliaps pcniiitted fvom tbe testiuiony tlint they wcre 
lieltT iit flivt as spcuvUy for the imvcbaKe jn-ice, and. later, as sfcnvity for the 
pufchnse priée and as Pollateral for wliat the piano company niif^ht owe tbo 
haiik, witii whicli tlie jjiano comiiany has an active account. At tlie tinio 
of thèse traiisacrtions. the VotiKii Piano Coia])any was (romposed of Vi,'illia]u 
C. Vouuii, diiUiiicey I.. Kec]:er, and John Becl^er. Cliarles t). Hcekei- was ifs 
seereiary. (,'hnrlcs 1). Kecl-jer and doliu lîecker were stoclvholders, and t'liarl(>s 
r>. Kecker, a director In tlie First National Bank of Waterloo, and Herliert 
K. liecker (now deceased) was the ca.shier of the hank. Whilfi upoii the pur- 
fhase of the proiierty the Vonsh l'iauo Company inade no hond, or note, 
or any writtcn promise to pay the jnirchase iirice, the understanding was 
that it was to he paid whenever the bank oalled for It. The hank did not eall 
for it until on or about .Tanuary 20, 1!)00. Thereiipon, the nioney was paid 
and de]iogited iii the Exchange National Bank of Seneoa Falls ; remaiued 
there about two mouths and earned .S5l Interest : and was tlien deposited 
in some bank or savings institution in Rochester at 4 per eent. interest, 
W'here it now remains. Under thèse eireumstances, the trustée in bankruptcy 
and eounsel for hondholders claim that during the period intermediate the 
sale to the Vough Piano Company and the collection and deposit of the money 
upon interest, the trustée should be ohar^'ed wdth légal iTiterest, and one of 
the eounsel contends that this should be computed with quarterly rests. 
To this contention, eounsel for tbe bank as trustée, replies, that the bank 
was not the kind of a trustée whose duty it is to make investments ; that 
it was not expected to make investments, but to make immédiate payment, 
and that it was its duty to keep the funds under its immédiate eontrol, 
so that whenever the lltigatlon terminated it would be ready "innnediately" 
to distribute the fund in complianee with the order inider wdiich it obtained 
it. That there was no means by which it could tell when the litisation would 
be terminated, and that an effort was niade to earry the litisation over the 
21 bonds held by the bank to the Suprême Court of the United States, w-hicli 
refused to entertain it. I think that the truth lies between thèse two 
extrêmes. The bank, as trustée under the mortgage, was not of that class 
of trustées whose duty it was to make investments for the purpose of earn- 
ing income to pay over for the support of the beneOeiaries of the trust. 
Indeed, if it had made permanent investments, sueli. for exaniple, as ex- 
ecutors and trustées for infants are autliorized to make, and so bave tied 
up the fund, it would hâve been guilty of a bveach of duty. 

Nevertheless, while it was not its duty, as trustée, to seek a permanent 
investment of the fund at a large rate of interest, it was its duty, as I think 
it is the duty of every trustée, to exercise such provident care over tho 
fund as would. within the line of its duty, resuit most largely to the benefit 
of the hondholders. This is not a case where the trustée bas niingled the 
trust fund with his own, or lias gained any ad vanta ge from tlie course 
of eonduct which bas been pursued. It is simply a case, I think. where there 
was a want of diligence and provident care on tli(> part of the trustée. Kor 
can I escape the conclusion tb.at if, at the finie tlie I>istrict Court made its 
order of sale, the long litigation over tlie bonds had lieen presented to tbe 
court even in prospectu tliat t!ie bank would hâve been directed to hold this 
fund dnring the Tiendency of tlie litigation at the saine rate of interest as was 
prescribed for the three-fiftlis of the proceeds of the sale. It is tlierefore niy 
opinion that justice demands tluit tlie trustée should be charged with interest 
upon the fund at the rate of ;î yier cent, fier annum foi' two years inter- 
mediate the sale of the property to ttie piano company and the deposit of the 
fund with the Exchaiige National Ba.nk of Seiieca Falls; and Ihat to tins 
Interest should he athled the interest it received froni the Excliange National 
Bank and that \rhich sliall he re(;eived from the Ilochester institution where 
It is now deposited. 

My attention bas lioen called liy the briefs on behalf of the hondholders 
to several cases which it is strenuously insisted require that the bank should 
be charged with jier cent. Interest. It does not seem to me that those cases 
support tlie contention based upon tliem ; but that they tend rather to sup- 
port a différent conclusion, or are i)lainly distinguishable from the case at bar. 

147 F.~52 
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Thus, Price v. Ilolnian, 135 N. Y. 124, 32 N. E. 124, was an executor's case 
vvhere there was a delay in payment arlsing from the peiidency of litlgation 
over a disputée! claim. There was a elaim for iiiterest upon interest ; and 
it was lield tliat it dld not appear tliat tlie exécuter liad uKed tiie money 
for liis own purposes, or made any profit out of it, and tliat. in tiie absence 
of bad faitli, tlie fact that lie appealed froni a judgnicut, and dclayed the 
payment, did not render the exeeutor chargeable. A trustée is not charjre- 
able with interest solely because lie deposits the trust fuiitis with his owii, 
or uses them In his business (which was not done hère). ïhere must be in 
addition a breach of trust, a neglect or refusai to invest in tlie time or the 
manner the tnist agreement or the law points out. Oiting with approval 
upon that question Kapal.1e v. Hall, 1 Saudf. Ch. ,"99. Indeed, l'rice v. Hol- 
man causes some hésitation in my mind as to whether the pendency of the 
litigation was not a suffieient answer to the daim that interest should be 
chargea. If the bank, as trustée, had itself received the money. kept it with- 
out using it in its owu possession ready to be paid, the principal underlying 
Price V. Holman wouid perhaps bave called for a différent conclusion froni 
that which I bave reached. 

In re Barnes, 140 N. Y. 468, 35 N. B. 653, is substantially to the same efCect. 
In that case an assignée for the benefit of creditors deposited funds to his 
Individual accoinit, but his account always had a crédit in excess of the 
balance of the trust funds in his hands. The action was brought to set aside 
the assignment, which was pending for three years. Upon settlement the 
assignée was charged with 6 per cent, interest. It was held to be error ; 
that the law neither anthorizes nor permits the assignée to make any invest- 
iiients. It was his duty to couvert the assets into money, keep the moneys. 
and distribute them at the time and in the manner required by law. And 
that whlle it might be, if he perceived the moneys must lie idle for a long 
time because of the suit pending, and there were solvent institutions known 
to hini in the place where he raight bave dejwsited them. siib.iect to with- 
drawal on demand, and with an allowance for interest, lie should be charged 
with the interest which might thus be earned. he could not be charged 
heyond that. And the court said (page 473 of 140 N. Y., page 654 of 35 N. E.) : 
"Upon the facts in this case there was no conversion by the trustée to his 
own private use. and it is not just that ho should be charged with any greater 
■ainount tliau the possilile loss to the fund by bis omission to deposit where 
some rate of interest might bave been allowed. Citing In re Cornell. 110 
T\. Y. 3.-i7, 18 N. E. 142: Heard v. Beard. 140 X. Y. 200, 35 N. E. 488: In re 
Nesmith, 340 N. Y. 609. 35 N. E. 942; and In re Myers. 331 N. Y. 409, .30 N. 
E. 135, are, neither of them, I thtnk, in point upon the question hère being 
cousidered. 

3. Tlie daim for comiiensation to the bank for its services, as trustée. 
and for its reimburseiiient on account of expenses in the litigation over the 
title to the bond.«. and in the litigation in the state court over the title to the 
three-fiftbs of after-aciiuired property claimed to be subject to the lien of 
the mortgages. 

(a) As to the services of the bank as trustée, counsel for the bank elaims 
that a trustée under a corjiorate mortgage Is entitled to the same com- 
missions as are allowed by law to an exécuter or administrator. 

I do not think so. Counsel contends, and I hâve agreed with bis contention, 
that the bank, as trustée, is not of the class of trustées wliose duty it is to 
niake investnients of funds. I think, also, that the bank is not of that class 
of trustées who are entitled to the commissions allowed exeeutors. I hâve 
examined the varions authorities to which lie bas called my attention. It 
is necessary ouly to refer to Jleacliam v. Sternes, 9 l'aige (X. Y.) 398. which 
<-oiitains a T>ractlcal summary of iiU the cases aiid a statenient of the principle 
of law \^-hieli go^-erus hcre. 

In the flrst place, it is to be observed that that case was one of an as- 
signment in trust for the payment of del)ts, not the case of a triisteee for bond- 
holders under a corporate mortgage. Tlie court held fpage 403) that it niay be 
considerwl a settled rule that in ail cases of trust of this description, and ail 
other express trusts of a similar nature where nothing is said in the deed or 
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instrument creatlng the trust, on the subject of componsation to tlie trustée 
for his Personal services in the exécution 0!* a trust, and wliere tbere is not 
an agreement on the subject for a différent allowance, that the trustée, upon 
the settlement of his accounts, will be allowed the same flxed compensation 
as an executor or administrator. This, upon the theory that the court will 
consider the statute allowance to executors as tacitly understood and agreed 
on by the vmrtles to ail trusts of a similar nature, where nothing appears to 
show a différent agreement or understanding. But the court goes on to 
say that wbere the instrument ereating the trust tixes a différent compensa- 
tion, that, of course, nuist prevail. Wliere sucb an instrument contaius an 
express provision tbat the trustée shall receive a compensation for bis services 
in addition by his expenses and disliursenients, leaviug the amonnt of the 
allowance to be settled upoù the prineiple of quantum meruit, the aniount of 
compensation must necessarily dépend to a certain extent upon the peculiar 
circumstanees of each case, and must be adjusted with référence to what is 
usually pald by the agreement of parties for similar services. 

So, too, upon page 401, in the discussion of previous cases, the court said it 
was not avi^are "of any case In which the court had, by an express décision, 
applied the same rule of compensation to an ordinary trustée created by deed 
or will where no provision was made in the instrument ereating the trust to 
compensate the trustée for his services. For in such instruments express pro- 
vision is usually made for a fixed compensation to the trustée. Or, at least, to 
allow him to retain a reasonable sum for his care and trouble in the exécution 
of the trust. So, too, uiX)n page 402. discussing the case of Denniston v. 
Bleecker & Others, the chancellor says that he suggested in that case that the 
equity of the statute allowing a fixed compensation to executors and guardiaus 
for their services by way of commission might probably be extended to the 
case of other trustées performing similar services, so as to allow them the 
same compensation where the instrument ereating the trust was silent on the 
subject. That case, however, was finally disposed of uiwn the ground that 
the trust deed evinced an intention on the part of the person ereating the trust 
to allow the trustées to charge a reasonable compensation for their services. 

But it is understood that the trust deed or mortgage in this case is not 
silent upon the subject of the compensation of the trustée. But that it pro- 
vides, as such corporate mortgages usually do provide, tbat the trustée shall 
receive a "just compensation" for its services. It follows therefore, not only 
that the duties of thig trustée are not similar to those of an executor, ad- 
ministrator, or a guardian. but tbat the case falls precisely within the class 
wliere, accordlng to Meacliam v. Sternes, "just compensation" excludes the 
idea that commissions are necessarily to be computed at the statutory rate, 
but are to be determined upon a quantum meruit, and may be less, or equal 
to, or even more than the statutory rate, deT)ending upon tlie circumstanees 
of the case. I know of no instance where a trustée under a corporate mort- 
gage lias been permitted to recover percentage cominited under the statute 
applicable to executors and administrators ; and think that it is, at least, a 
niatter of common knowledge that their compensation is ordinarily much less 
than that. 

It appears from the testimony hère tliat the ordinary charge is from % to 
% or 1 pcr cent. ; but that testimony seems to be limited to the ordinary pay- 
nient of bonds and coupons wliich are dnly paid at maturity, and, in the due 
course of business, without default or litigation. It appears that when the 
bank, as trustée, bought the mortgaged property it put a manager in charge of 
it, and that an allowance was made for his services in the judgment rendered 
in the State court in the litigation over the title to the three flfths of the prop- 
erty. ïhe testimony, however, permits, and, I think, requires, the inference 
that the bank, as trustée, has had to exercise some care and attention in the 
litigations in which it bas been involved, both hère and in the state court, and 
it would seem is equitably entitled to some compensation therefor. It is a 
matter of regret that the testimony is quite indelinite upon tliis subject, but 
from my kuowledge of the course of the litigations, the testimony and the 
briefs. which bave been submitted to me upon this bearing in regard to the 
litigation over the bonds, I am persuaded tbat I shall do no injustice if I 
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allow the bniik ^.^ of 1 per cent, for the payment of coupons nmonnthig to 
$8,1. .'y .42. The banl^ is yet to \Yitli(lr;nv from its présent place ot rtcposit the 
two-fiftlis now nnder considération, to pay therefrom snch expenses as sball 
be hereiuaftei' allowed, to distribnte tlie net balance among the bondholders, 
secure their formai recoipts tberefor, and deliver the saine to the trnstee in 
bankrnptcy. I thinl< it wU! be no more than jnst and o(initable. If for tlie 
services it lias heretofore rendered, and for thoso bereaftcr to be rondered, 
that it shal! he entitled to 2 per cent, upon the total anionnt of the funds. 
iuchidinsi; iuterest wliich it will bave on band to divide for the ])aynîent of 
expenses and jiaynicnt to the bondholders, when the order to be made herein 
shall be complied with. 

(l)) As to the reimbnrsement of the bank, as trustée, for its expenses lu 
the litigation over the bonds and the litiRntiou In tbe state court as to the 
titie to three-flfths of the jnortgased ])roiiorty. 

'J'he hank bas filed with me a bill for its exjienses for its attorney's services 
and disbursenients amounting to $90().0.">. The items of tbis bill and tbe rea- 
sonaldeness of the clnu'ses are concedcd. $270.65 of the bill are for ex- 
IH'nscs for the trustée in the District Court, and no objection is made to their 
allowance. But it is clainied by the trustée in bankruptcy that the balance of 
the bill, $635.40, being for attorney's services and expenses in the action in 
the state court, are not chargeable against tbe fund now hère to be distributed. 
T'be argument made is that the bank, as trustée, should be turned over to the 
fruits of its iitigatiou as to the tbree-flfths of the property for reimbursement 
for its expenses. Tins contention appears to be neither sound nor équitable. 
It is conceded that tbe Iitigatiou in the state court was not a frivolous, but a 
substantial, litigation. The trustée in bankruptcy sued the bank as trustée 
under the niortgage. The action was to détermine the title to the after-ac- 
(piired property. to which both tbe bank and tbe trustée in bankruptcy claimed 
title. Three-flfrhs of the jn-operty (whicli was nearly the entire estate in bank- 
ru])tcy) was involvcd. I think it was the plain duty of the bank, as trustée, to 
défend that action ; and that. if it liad not defended it, it, perhaps, would bave 
made itsolf liable to tbe bondholders for neglect of duty. Nor do I think that 
it was an improvident expenditure of time or nioney to appeal from the dé- 
cision of the trial court. Price v. Holman, supra ; In re Barnes, supra. I do 
not think tliat the cases cited from tbe bankruptcy courts where there hâve 
be(^n général assignnients for credltors vacated by proceedings in bankruptcy, 
and allowances to the assignées for services only perniitted in so far as such 
services were bénéficiai to tbe bankrupt estate, are at ail in point. An as- 
signée accepts bis assignment in défiance of the bankruptcy law, and knows 
that it Is liable to be set aside by tbe intervention of bankruptcy proceedings. 
The bank was made a trustée long before there was any bankruptcy. It ac- 
cepted the trust, and was bound by its obligations. It was sued, and defended 
itself, not unreasonably, but in good faith. It now turned over for its re- 
imbursement, not for services, but for expenses and obligations actually in- 
curred, to the three-fifths, and the décision of the court of last resort shall be 
against the bank, as trustée, then it will be remediless. Thèse expenditures 
vvero ineurred by it reasonably, and in good faith, for the beneflt of the bond- 
holders, and they ought to be paid by the bondholders, whether the resuit 
ultimately is for the advantage of the bondholders or not. Steinway v. Stein- 
way, 112 App. Div. 19-22, 08 N. Y. Supp. 99. 

Sly conclusion is that the bill should be allowed, and that the sum of 
$906.05, the amount tbereof, should be paid by the bank, as trustée, out of 
the proceeds of the two-fifths which are hère for distribution. 

4. The trustée in bankruptcy présents a bill for services and attorney's fées 
in the controversy over tbe 2 bonds claimed by Mr. Bacon, and the 21 bonds 
claimed by the First National Bank, amounting, in the aggregate, to $1,362.75, 
of which $500 in eacli case, amounting together to $1,000, are for attorney's 
services of the trustée, and bis counsel, Mr. Manning. 

Counsel for the bank, as trustée, and for the bondholders, concèdes that 
the disbursenients bave been made and the services rondered, but does not ad- 
mit tbe rcasonableness of the charges for the services ($500 in each case), and 
contends that neither tbe services nor tbe disbursements are chargeable against 
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tlie fund hère for diRtribution. T tlnnk liis contention is coriTct. As lias al- 
ready been sald, the claims of tlie bondholders luive been proved as secured 
elaims. The efforts of the trustée in the litigation over the bonds liave 
necessarily been, as they ought to hâve beeu, not for the benelit of tlie bond- 
holders alone, but for the beneflt of the gênerai ereditors of the bankrui)t 
estate. including the bondholders. And it would be, in niy opinion, unjust and 
iue(initable to charge thèse services and dlsbursements upon the fnnd hère to 
be distributed. The charge to the extent of its reasonablencss sliould be 
against the hankrupt's estate. That, I think, is the trust fund, which should 
bear this expense of its administration. Woodruff v. N. Y. II. lî., 129 N. Y. 
27. 29 N. E. 2.il. Holding to this view, and wlthout examinlng Into or ex- 
])resslng any opinion as to the reasonableness of the charges for attorney's 
services, I must décline to make either the services or the dlsbursements a 
charge against this fund. I do not, by this décision, intend to proclude the 
trustée In bankruptey from a future application for reimbursement for thèse 
services and expenses out of the fund arising from the three flfths of tho pro- 
oeeds of the sale, in case he should ultimately be defeated in the litigation over 
the three-flfths, and the remainlng estate of the bankrupt should be insufflcient 
for his reimbursement. My view is, not that he should not In some way be 
protected for his reasonable expenses and dlsbursements, but that it ought 
not at the présent time to be charged upon the fund now under considération. 

5. The trustée in bankruptey, upon the hearing requested the référée 
to direct the oashier of the First National Bank to dellver to hlm .$10.500 of 
the notes which the bank produced, made, or indorsod by the Waterloo Organ 
Company, upon the theory that the bank is required to account to the trustée 
in bankruptey for the par value of the 21 bonds held by It as collatéral before 
any divldend Is paid to it upon such bonds. 

My décision as to the 21 bonds was that the bank was the lawful holder 
thereof, and entitled to prove the same, and that its claim be allowed. The 
District Court, upon revlew. afRrmed that order. The order of the District 
Court affirming my order was as follows: "It is hereby orderod and adjudged 
that the décision and order made by the said référée lu bankruptey approving 
and allowing the said bonds be, and the same hereby is, in ail respects, ap- 
provefl and afflrmed. And the sald bonds are, and each of them is, adjudged 
to be lawfully owned and held by the said First National Bank of Waterloo, 
N. Y., and that the claim made thereupon Is duly approved and allowed in 
this ]}roceeding." The Circuit Court of Appeals afRrmed my order. and ad- 
iudged that the 21 bonds were valid and légal daims in the hnnds of the bank 
against the organ company ; that the bank had a good and valid titlo thereto : 
that the bonds were duly and legally pi'oved before» me, and the same were duly 
and legally allowed by me. as proiierly proved elaims. in favor of the bank, 
and against the trustée In bankruntcy of the organ company. 

Thus it appears that my original order, and that of the District Court 
were afiirmed without any modification wlititever. But the trustée in bank- 
ruptey elaims that under the oriinion delivered in the f'ircuit Court of 
Appeals (In re ■\^'aterIoo Organ Company. l.T Am. Bankr. Ren. 477. 134 Fed. 
.'Î4.">, 07 C. C. A. 327). the bonds are to be accounted for by the bank at par. 
Counsel for the bank elaims that the opinion does not bear any such con- 
struction. The situation necessarily raises the (luestion as to whether resort 
may be had to the ODinion of the court whieh ]n'onoun<'es judginent, to modify 
or In any way quallfy the judgnient so pronounced. I do not think that it is 
proper or ne<'essary at this tlme to décide this question. Tho bank still bas 
rights, based in part upon the $10.500 of notes which the trustée in bank- 
ruptey desires to bave surrendered, upon the three-lifths of the proceeds of 
sale; the title to whieh is now being litigated in the state courts. If the 
tltle to that three-flfths should ultimately be adjudged to be In the bank 
as trustée for the bondholders, then the bank would be entitled to another 
divldend upon the $]0..")00 worth of notes, whlcb I am; asked now to require 
It to surrender for cancellation. I cannot at this time, interfère with or 
Impair that possible right. In my opinion, the request of the trustée in bank- 
ruptey, even if it may at some time be a proper request, is prematurely made 
at tlils tlme. Wlthout passlng upon Its merits, If any It bas, and wlthout 
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considération of or expressiiig any opinion as to it, I décline to allow it. 
upon tlie ground that It is prematurely made. 
An order in accordance witli tliis opinion may be entered. 

Frederick L. Manning, for trustée. 

Haminond & Hammond, for First Nat. Bank of Waterloo. 

O'Brien & Sliort, for bondholders. 

HAZEL, District Judge. The trustée in bankruptcy herein has filed 
a pétition for review of an order made and entered Idj the référée in 
bankruptcy on the 4th day of August, 190G, which pétition states that 
said order is erroneous, and sets forth nine objections to the same. 
The facts are fully stated in the written report of the référée. 

1. As the First National Bank of Waterloo became liable to the 
bondholders from the time it sold the property to the Vough Piano 
Company, the contention of the trustée that the purchase priée was used 
by the latter during a period of two years and seven months before 
payment of the same to the bank is not material to a détermination of 
the questions presented, and does not constitute a sufficient reason for 
charging the bank with interest at the rate of 6 per cent, from the date 
of sale. Neither is it important that the bank sold the property on 
crédit taking security therefor, nor that Mr. Becker, treasurer of the 
Vough Company, was also an officer of the bank. It may be fairly 
inferred that the money belonging to the différent bondholders was on 
call at the bank, and therefore is to be regarded in the nature of a 
deposit. The bank, acting as trustée for the bondholders, certainly 
should not be punished for exercising a reasonable and apparently 
commendable discrétion in the disposition of the mortgaged property. 
There being no agreement between the parties in relation to the rate 
of interest, what rate would be fair and équitable? In view of the 
circumstances, the amount for which the property was sold was not 
unreasonably withheld by the bank, nor was it invested or misappro- 
priated. The référée was of opinion that the unusual conditions imder 
which the money was realized and held by the bank required an ac- 
counting to the bondholders at the rate of 3 per cent, interest for a 
period of two years. His reasons for charging interest at a sum less 
than the légal rate are thought sound. It was the dutv of the bank, 
as trustée, to exercise such reasonable care over the fund as would 
resuit only in a fair incrément. The fîrst objection presented to the 
order is overruled. 

2. The claim that no allowance should hâve been made by the référée 
to the bank for services in paying interest on coupons is sustained. 
The évidence is open to the inference that compensation for services 
of this character is sometimes exacted, but they are not infrequently 
performed gratuitously. It is doubtful whether a charge for such serv- 
ices was contemplated by the parties. In any event, I think the ré- 
munération is covered by the allowance of 3 per cent, mentioned in 
the next subdivision. 

3 and 4. The trustée in bankruptcy contends that the bank per- 
formed no services as trustée for the bondholders under the mortgage ; 
hence, it .should not hâve received an allowance as such trustée. The 
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référée was of opinion that valuable services had been performed by 
the bank, and it should therefore be compensated. I conciir in this 
view, and also, for the reasons stated in the opinion of the referce, in 
the allowance of $906.05, for attorney's fées and disbursements in- 
curred by the bank. 

3. The amount for services of the attorney for the trustée in Ijank- 
niptcy and certain bondholders is thought not to be chargeable against 
the fund in controversy. Such services and expenses were principally 
incurred for the bencfit of the gênerai creditors, and, tliercfore, should 
be paid ont of the bankrnpt estatc. 

6. The groinul nf objection that the bank is required to account for 
the par value of 21 bonds held as collatéral to certain notes amounting 
to $10,-500, bcfore any dividend is paid is not sustained. Stress is laid 
on the décision of the Circuit Court of Appeals in Re Waterloo Organ 
Co., 13 Am. Bankr. Rep. 477, 131 Fed. 345, G7 C. C. A. 327, and it is 
argued by the trustée in bankruptcy that, according to the interpréta- 
tion by such court of the contract transferring the bonds to the bank 
by the Waterloo Organ Company, their value was fixcd at par; for 
which amount the bank is now bound to account to the Company. This 
contention is not, in my judgment, warranted by the opinion of the 
court. As between the bank and the organ company, the bonds were 
issued at par, and could only be sold at par by the company ; but the 
miderstanding of the parties, as indicated by the written agreement, 
did not contemplate a sale of the bonds by the bank. Under the agree- 
ment the 21 bonds were merely pledged as collatéral, and there was no 
obligation upon the bank to buy them, nor did the agreement amount 
to a sale to the bank. Had the bank sold the bonds, a différent ques- 
tion would be presented ; but, not having disposed of them, it was not 
bound to account thcrefor at par value. The objection is overruled, 
and the demand for the return of the notes, as stated by the référée, is 
prématuré. 

7 and 8. Counsel for trustée in bankruptcy contends that the al- 
lowance of $1,0?.").S3, as interest upon the collatéral bonds from 
September 21, 1000, was erroneous and imi^roper, for the reason that 
such bonds represcnted no actual indebtedness to the company. In 
the bricf submittcd bv the trustée in bankruptcy, it is stated that the 
interest on the othcr bonds was allowed only from December 1, 1901 . 
while on the collatéral bonds the allowance was made from the former 
date, and that this apparent discrepancy was inadvertently overlooked 
by the référée. In rcply, counsel for the bank states that the interest 
on the collatéral bonds was allowed by the référée according to the 
proof of claim made by the bank. That Mr. Ditmars and other bond- 
holders did not claim interest from September 21, 1000, is unimportant. 
It may be assumed that the other bondholders vi'ere not entitled to in- 
terest from any period other than that claimed by them. If their 
proofs of claim do not ask for ail the interest to which they are en- 
titled, the same may bc amcnded in that respect by proper proceeding 
before the référée. 

9. Finally, the trustée contends that the fées of the stenographer 
should be paid ont of the fund in question. From the examination I 
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have given the record perhaps the expansés of tlie stenographer sliould 
be divided between the bank and bankrupt estate, but, as the référée 
has not specially considered this disbursement, and made no recom- 
mendation in relation thereto, the question is submitted to him for his 
décision on application of the trustée in bankruptcy. 
The order may be modificd as hereinbefore indicated. 



LINTON et ux. v. SAFE DEl'OSIT & TITLE GL'ARANTY CO. OF KIÏTAN- 

NING et al. 

(Circuit Court, W. D. l'eunsylvauia. October 10, lOOG.j 

Ko. 31. 

1. Trusts — Vamdity — Act Pa. Ji;ne 8, 1881 — Failube to Recokd Beclaea- 

ÏION BY Geantee. 

Act Pa. June 8, 1881 (P. L. 84), wliicli provides tliat a deed absohitc 
on its face shall not be reductid to a mortsage except by a dotcasauce 
in writiug signed, sealed, and delivered at tbe time and recorded witbiu 
60 days, does not reuder void or inetl'ective an unrecorded déclaration 
of trust executed by an absolute grantee to tbe grantor, by wliich 
it deelared tliat it held the proiierty in trust for certain purposes plainly 
expressed theroin, merely beeanse one of such purposes was to sell lots 
froni the property and from tbe proceeds to repay itself certain advauces ; 
and the trustée caunot treat sucli instrument as a defeasance merelj' and 
assert its légal title to avoid the exécution of the trust. 

[Ed. Note. — For cases in point, see roi. 47, Cent. Dig. Trusts, § 33.] 

2. Jtjdgment — ^Iattebs Concli-ded — Identity of Issues. 

Where the issues in two suits between the sanie parties arc différent, 
a détermination in the flrst of matters in issue in the second, not necessary 
to the décision, is not conelusive on tbe parties In the second. 

[Ed. Note. — For cases in point, see vol. 30, Cent. Dig. Judgment, §§ 
12G3-12G8.] 

3. Courts— Fedeeal Court— Ix.tunotion—Staying Puoceedings in State 

Court. 

I{ev. St. i 720 [TJ. S. Comp. St. 1001, p. 581], which forbids the fédéral 
courts to grant injunetious staying proceediugs in a state court, does 
not prevent the granting by a fédéral eoiu-t of an injunction restraiuing 
a iiarty from niaking a wrongful or inéquitable use of an exécution Issued 
on a judgment of a state court. 

[FA. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 1418- 
1422. 

Enjoining ))roceedings in state courts, see notes to Garner v. Second 
Nat. Bank of Providence, 1(5 C. C. A. 90; Central Trust Co. of New- 
York V. Grantham, 27 C. C. A. 57.5 ; Copeland v. Bruuing, C3 C. C. A. 437.] 

In Equity. On motion for preliminary injunction. 

Thomas Watson, for the motion. 
A. A. Patterson, opposed. 

ARCI-IBALD, District Judge.* This is a bill to establish a trust 
and secure an accounting. The safe deposit company défendant holds 
lands which werc conveyed to it by Mrs. Linton and her husband, on 

*S])ecially assigued. 
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wliich it was to make and did make advances ; repaymcnt being pro- 
vided for by the sale of lots, into whicli it was dividcd, and by the 
leasing for gas, and otherwise, ail of which the company undertook to 
see to with their concurrence. The trust is evidenced by a writing, 
duly sealed and acknowledgcd by the company. The Icgal eftect of 
it, iiowever, is controverted, and it is out of this that the litigation 
grows. 

As incident to the gênerai purpose of the bill, an injunction is asked 
for at this time to stay exécution on a judgmcnt against Mrs. Linton, 
hekl by the défendant Colwell, which bas been levied on the lands 
conveyed by her to the company. This judgment was originally_ se- 
cured bv other parties, and bas been the subject of considérable litiga- 
tion. Lewis V. Linton, 204 Pa. 2M, 53 Atl.' 999, Id., 207 Pa. 320, 56 
Atl. 874. It is superior in lien to the conveyance to the company, and 
on it whatever interest Mrs. Linton has wiU be wiped out, unless a 
sheriff's sale is prevented. Mr. Colwell is a director of the company, 
and it is chars^cd that the judgment has been secured by him and exécu- 
tion issued, for the purpose of forestalling and cutting out the existing 
controversy. This is denied, and it is claimed that he purchased in- 
dividually. But it is a fact that, upon the refusai of Mrs. Linton to 
give a gênerai power of attorney to the safe deposit comjjany to sell and 
dispose of thèse lands as the directors savv fit, and other différences, 
they threatened to get hold of this judgment and compel it, following 
which the judgment was purchased and marked to the use of Mr. 
Colwell ; payment being made by the attorney of the company, after 
negotiations for it by the président. For the présent at least, upon 
this showing, the company must be regarded as the real owner ; or, 
if not that, I must conclude that Mr. Colwell is allowing himself to be 
used to defeat the trust, in the interest of the company, with which he 
is colluding. As a director and officer, he could hardiy be expected to 
act contrary to its interests, if indeed he would be allowed to. And 
the complacence with which exécution is sufifered by the company, 
although directly assailing its title, and the résistance which is made to 
the efïorts of Mrs. Linton to stop it, leave no doubt as to the relation 
between the parties and their common purpose. 

The company, however, dénies the trust, and claims to own the prop- 
erty absolutely. This position was not taken at the first, and the parties 
for a time worked together under it. One défense, indeed, is that the 
company bave done ail that in any event could be required. But the 
plaintiffs not being compilant, and new directors having come in, 
they seem to hâve thought better of the matter, and now propose to 
hold on, denying further accountability. How they are able to per- 
suade themselves into this, in the face of the existing déclaration, it is 
difhcult to appreciate. It is said that the plaintiffs put the property into 
the hands of the company as secnrity for advances, which made the 
transaction a mortgage, the accompanying déclaration being in effect 
a defeasance, which in order to be available was required to be put on 
record, according to the state law. within 60 days (Act June 8, 1881 
[P. L. 84] ), but was not recorded for IB months, which thus gave them 
tlie property. The plaintiffs contend that the delay in recording was at 
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the direct suggestion of the company, so as not to stand in the way of 
sales, and that it is a fraud to take advantage of the confidence. But 
this is denied, and is not material. Ontside of and beyond it, by its 
solemn act and deed, under its corporate seal, tlie company bas declared 
tliat the land was conveyed to it in trust for certain purposes. This it 
is bound in conscience to respect, and will not be permitted to 
repudiate, or get out of, on any sophistry. The act of 1881 seems 
to hold out a temptation, but only by a misconception. This act 
rnay be responsible for much, but tliere is nothing to countenance what 
is now attempted to be made out of it. It is an act to prevent fraud, 
and not to further it, and is not therefore to be made a means to that 
end. It simply provides that a deed absolute on its face shall not be 
reduced to a mortgage, by anything short of a defeasance in writing, 
signed, sealed, and delivered at the time, and recorded within 60 days. 
Within tliese Kmits it is binding, but beyond them it does not undertalre 
to go. Applying it hère, the déclaration of trust, not having been put 
on record for 16 montlis, cannot be used to couvert the plaintiffs' deed 
into a mortgage, if such an attempt shoukl be made. But the défend- 
ants do not stop at that. Because it is ineffective for such a purpose, 
it is sought to be made of no effect at ail. This is bad logic, and worse 
lavv. It by no means foliows that, because it cannot be made to play 
the part of a defeasance, it has no further force. The plaintiffs in fact 
make no such claim for it. It is the défendants who assert this of it, 
setting it up in that character in order to knock it down again. In 
terms it is a déclaration of trust, and as such it is to be reckoned with. 
By it the company déclares that it holds the lands conveyed to it for 
certain definite purposes, wliich are expressed in plain terms, and must 
be carried out. In addition to the $6,500 mortgage, which had been a 
lien upon the property, but which the company had satisfied, advances 
were to be made to Mrs. Linton to the extent of $30,000 more, ail of 
which were to be met by sales, to be made by the company, f rom time to 
time, at priées satisfactory to the plaintiffs. The proceeds were not, 
however, to be devoted to such repayment immediately, but, after taking 
care of interest and taxes, were to go to Mrs. Linton so long as the 
property unsold was sufficient security for the loans against it. And 
the plaintiffs also had the right to a reconveyance at any time, upon 
paying the advances made with interest and reasonable costs and 
charges. There is nothing difficult to comprehend in this, either in 
gênerai scheme or détails. Nor has anything been suggested why it 
should not be complied with and carried out to the end, the same as it 
was started to be. The trust is active, and if the duties bave become 
irksome, by reason of disagreements or otherwise, it is possible that, 
upon application to the proper authority, the company will be permitted 
to lay down the trust and hâve another substiluted, to whom the prop- 
erty can be turned over. But that is as far as it can expect to go. 
The trust remains and must be respected ; nor can the company deal 
with the land, as it will, without regard to anything of the kind, sim- 
ply because it holds the Icgal title. 

It is said, however, tliat this is in conflict with the décision in Safe 
Deposit Co. V. Linton, 213 Pa. 105, C2 Atl. 566, a case betvi'Cen the 
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same parties, over the same matter, where the company's title was held 
to be absolute. There may be expressions of opinion in that case 
which lend some countenance to this idea, but they are to be inter- 
prétée, as always, in the light of the question litigated. The bill was 
for the partition of one of the tracts in controversy, an undivided two- 
thirds of which was conveyed to the company by Mrs. Linton, as part 
of this transaction ; the other one-third being retaincd by her. The 
court sustained tlie bill, and orclered a division, based on the absolute 
character of the deed, which the déclaration of trust was held ineffect- 
uai to qualify. With this no fault can be found. The deed undoubt- 
edly conveyed a fee, wdthout which the sales contemplated could not 
be made, and, the tract being held in common, partition was necessary 
to clear the way for this, by giving the company a several, instead of an 
undivided, interest. It is true that Mrs. Linton resùsted the bill, and set 
up the trust, and the court, adopting the contention of the company, 
held that the deed and the déclaration, taken together, constituted a 
pledge of the land for the money advanced, amounting to an attempt 
at a mortgage, made ineffectuai by the act of 1881, because of the fail- 
ure to properly record the defeasance. And it was also held that it 
was not a fraud on the part of the company to use their deed in this 
way. But it was not necessary to a décision to assign this or any 
other particular character to the transaction, it being sufficient that 
the court found nothing in the déclaration of trust to stand in the way 
of a partition. This was the real issue and controls the judgment 
rendered, rather than the reasons which happen to be given for it. 
Of this we are admonished by Jackson v. Thomson, 315 Pa. 209, 64 
Atl. 421, a case quite suggestive of the one in hand, in which an eject- 
ment to enforce a trust ex malefîcio was held not concluded by a prior 
bill, between the same parties and growing ont of the same transaction, 
to hâve a deed absolute on its face declared collatéral sectudty for a 
mortgage, which was defeated by the act of 1881; the issue being 
différent, notwithstanding the matters injected by the argument of 
counsel. 

It is further said that the alleged collusion between the défendants, 
and the charge that Colwell is not the real owner of the judgm.ent, 
was set up by Mrs. Linton in her application to the common pleas 
of Armstrong county, where the judgment is entered, to bave it 
opened ; and that it was disposed of, contrary to her contention, by the 
refusai of the court to grant the application. An appeal bas been taken 
from that décision, whatever it was, and it is not thercfore final. But, 
without regard to that, the answer made to the pétition to open denied 
the charge, and, no évidence being given to sustain it, it fcll, and with it 
ail that was dépendent upon it. And this, as I understand it, was ail 
that was decided. The évidence v/hich was lacking there, however, is 
now proiluced, with the resuit, that a différent conclusion is reached 
upon the question which was so left open. 

The right of the court to intervene bv injunction, to stay exécution 
in the state court, is also challenged; this being expresslv prohibited, 
as it is claimed, by the fédéral law. Rev. St. § 720 [U. S. Comp. St. 
1901, p. 581]. But it was decided otherwise in Marshall v. Holmes, 
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141 U. S. 589, 12 Sup. Ct. G2, 35 L. Ed. 870, and Linton v. Mosgrove 
(C. C.) 14 Fed. 543; the latter being a case in this court upon much 
the same facts, in which the sam.e plaintififs figured, which is conclusive 
upon us hère. 

The motion is granted, and an injunction is directed to issue as 
prayed for. 



In re PLATTEVILLE FOUNDRY & MACHINE CO. 

(District Court, AV. D. Wisconsin. August 13, 1906.) 

No. 92. 

1. Bankeuptct — TiTi.E OF Trustke — Liens. 

Under Bankr. Act, .Iiily 1, 1808, c. 54t, §70,1, 30 Stat. 505 [U. S. Comp. 
St. 100.1. p. ."U.")l], provifling tliat tlie trustoe in bankruptcy shall be 
vested with tlie title of tlie banlîrupt as of tbe date of the ad.1udieation 
to ail pi'operty wliieb the banlcrupt by any means could hâve transferred 
or which might hâve been levied on and sold by jndicial process against 
hini, liens on the bnnknijjfs ])roperty which were valid when bankruptcy 
tervened reniain undisturbcd. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, 
§§28tJ-295.] 

2. Same — Sale op Peoperty. 

An order b.y the bankruptcy court directing a sale of the bankrupt's 
property without nientioning liens will be coustrued as only authorizing a 
sale subject to existing lions. 

3. Same — Notice. 

An order directing a sale of a bankrupt's property on which valid liens 
exist should l)e granted only ou notice to lien ereditors, and tlie record 
sliould aftirniatively disclose that every créditer whose lien will be dis- 
churged by the sale bas received sucb notice. 

[Ed. Note. — For cases In point, see vol. G, Cent. Dig. Bankruptcy, 
§i?>01, 3G2.] 

4. Same — Waiveh op Iereol-laeity. 

Where property lielonging to a bankrupt was sold free from liens, the 
act ot a lien <Teditor in briuging trover against the trustée for the con- 
version of the projierty so sold constituted an afflrmance of the sale. 

5. Same—Petition — Seqt:estrattos. 

The taking possession of the property of a baidcrupt by the bankruptcy 
court does not operate as a caveat or séquestration of property ownod by 
the bankrupt subject to valid liens, so as to make tbe holder of the lien 
a party to the proceodings. 

[Ed. Note. — For cases in point, see vol. G, Cent. Dig. Bankruptcy, 
§ S22.] 

G. Saiîe — Possession — Repi-evin. 

Where property belonging to a bankrupt subject to valid liens has 
been taken possession of by the bankruptcy court, the lien croditor cannot 
interfère therewith or maintain replevin against the receiver or trustée. 

[Ed. Note. — For cases in point, see vol. G, Cent. Dig. Bankruptcy, 
§ 238.] 

7. SAMK — RlQHTS OF ClîEDITOR. 

Where personal property of a bankrupt was subject to a chattel mort- 
gage, tlie niortgngee was entitled to pétition the bankruptcy court for 
payiiieut of the aniount of the mortgage debt. in which case the court 
would hâve jurisdiction to détermine tlie validity of the lien. 
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8. Same — JuEisDicTioN — State axd Feueeax Courts — Coxflict. 

Where Personal property belouging to a banknipt and subject to a 
chattel n}ortgai;e was sohl l)y tlie baukrupt's trustée, tlie inortgagee 
was entitled to maintain trovcr in a state conrt aj;aiust tlie trustée to 
establish tbe valldity of tlie niortgage ; lie never liaving a])jieared in the 
bankruptcy court, or in any way cousented that the latter miglit take 
jurisdiction to détermine his riglits. 

Richmond, Jackman & Swansen, for trustée. 

Gilbert & Gilbert, for creditors, 

A. W. Kopp and M. G. Jefïris, for chattel mortgagee. 

SANBORN, District Judge. This is an order to show cause is- 
sued upon the pétition of the trustée in bankruptcy, brought for the 
purpose of testing the right of the holder of a chattel mortgage upon 
property taken possession of and sold by the trustée to maintain an 
action of trover in the state court against the trustée to recover the 
amount of the mortgage debt. It is sought by the trustée to restrain 
him from prosecuting the suit begun in the state court. It appears 
from the pétition and from the record that more than four months 
prior to the adjudication O. A. Eastman took from the bankrupt a 
chattel mortgage for $7,000 on certain machinery and other property 
of the bankrupt. Shortly after the adjudication and on February 20, 
1905, upon a pétition made by the receiver appointed by this court, 
the référée made an order directing the receiver to sell the manu- 
facturing plant of the bankrupt. This order was made withotit notice 
to the mortgagee, so far as the record discloses, except, however, that 
the pétition upon which the order to show cause was granted states 
that at the time of the adjudication the attorney of the mortgagee was 
présent, and after consultation in regard to an early sale of the prop- 
erty it was agreed that it was for the best interest of the creditors 
to proceed as rapidly as possible to sell the plant, and that if there 
were any valid liens against the property said liens would attach to the 
proceeds of the sale in the hands of the trustée. The order of sale does 
not direct that the property be sold free from incumbrances. It fiir- 
ther appears from the pétition that after the order of sale was made 
the attorney for the mortgagee informed the receiver that, although 
his rights as mortgagee inight be svtfiiciently protected by having his 
claim as mortgagee attach to the proceeds of the sale, yet he would 
prefer to hâve the question of the validity of the mortgage decided 
before the sale of the property, but that neither the mortgagee nor his 
attorney made any formai objection to the sale. The sale took place 
March 12, 190.'). At the sale the attorney for the receiver (who had 
been meanwhile appointed trustée), stated that the property would 
be sold free and clear of ail incumbrances, and that if any person 
held a valid lien against the property the lien would attach to the pro- 
ceeds of the sale in the hands of the trustée, and that no distribution 
of the fund among the creditors would be made until the mortgagee, 
Eastman, and any other lien claimant, had an order made to hâve the 
question of the validity of his claim decided by the court. The prop- 
erty was ostensibly sold by the trustée free and clear of liens, and 
brought the sum of $12,000, and the sale was afterwards confirmed 
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by the court. On July 14, 1905, the mortgagee, Eastman, began suit 
in the state circuit court for Grant county, Wis., against the trustée 
and the purchaser at the sale, the Galena Iron Works Company, for 
the amount of the mortgage debt, with interest. The question is 
whether this court has power or jurisdiction to restrain the mort- 
gagee from maintaining such suit in tlie state court, and also whether, 
if such jurisdiction exists, this is a proper case for its exercise. 

It appears that at the time of the adjudication the bankrupt was in 
possession of the property which had been mortgaged, and the re- 
ceiver, afterwards made trustée, took possession of the property, and 
that sucli possession was never disturbed. Section 70a of the bank- 
rupt act (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, 
p. 3451]) provides that the trustée shall be vested with the title of the 
bankrupt, as of the date of the adjudication, to ail property which he 
could by any means hâve transferred or which might hâve been 
levied upon and sold by judicial process against him. By this provi- 
sion the trustée takes no better title than the bankrupt had. Liens 
which were at that time valid against the bankrupt remain undisturbed. 
In re New York Economical Printing Co., 110 Fed. 514, 49 C. C. A. 
133, approved in Hewitt v. Berlin Machine Works, 194 U. S. 296, 34 
Sup. Ct. 690, 48 L. Ed. 986. A trustée in bankruptcy is vested with 
no better right than the bankrupt. He does not take property sold to 
the bankrupt by conditional sale with a réservation of title in the 
vendor. The property is subject to ail equities impressed upon it in 
the hands of the bankrupt. Thompson v. Fairbanks, ]96 U. S. 516, 
25 Sup. Ct. 306, 49 L. Ed. 577; Humphrey v. Tatman, 198 U. S. 91, 
25 Sup. Ct. 567, 49 L. Ed. 956. A ruling of the United States Circuit 
Court of Appeals that a seizure by the bankruptcy court opérâtes as 
an attachment and an injunction for the benefit of ail the persons 
having interests in the propertv was reversed in York Mfg. Co. v. 
Casseïl, 201 U. S. 344, 353, 26 Sup. Ct. 481, 50 L. Ed. 782. 

It seems to be further settled that while the bankruptcy court, as 
well as the référée, may sell property free and clear from liens, yet the 
power to do so is extraordinary, and that an order merely directing the 
sale of the property, without mentioning liens, will be taken as a sale 
subject to any existing liens; and it seems to be further settled that 
notice to the lien creditors of the application for sale must not only 
be given, but the record must disclose affirmatively that every creditor 
whose lien will be discharged by the sale has received due notice of 
the application. This would seem to follow, indeed, from the rules 
laid clown by the Suprême Court of the United States to the effect 
that the trustée takes no title to the interest of the lien claimant. 
Clearly such interest could not be divested without the consent of the 
holder of the lien or notice given him. It does not clearly appear from 
the pétition that the mortgagee ever did consent to a sale of the prop- 
erty free from his lien. The record is silent upon the question as to 
what authority the attorney for the mortgagee had to agrée to a sale 
free and clear from liens. In re Saxton Furnace Co., 14 Am. Bankr. 
Rep. 483, 136 Fed. 697; In re Worland, 1 Am. Bankr. Rep. 450, 92 
Fed. 893; Matter of New England Piano Co., 9 Am. Bankr. Rep. 
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767, 122 Fed. 937, 59 C. C. A. 461 ; In re Sanborn, 3 Am. Bankr. Rep. 
54, 96 Fed. 551. But by bringing trover the mortgagee bas affirmed 
the sale. In Wisconsin a chattel mortgage carries the légal title to the 
property, leaving the gênerai équitable title in the mortgagor, who has 
the right to sell the property and create other or subséquent Hens upon 
it. Illinois Trust & Savings Bank v. Alex. Stewart L,br. Co., 119 Wis. 
54, 94 N. W. 777. 

The bankrupt was lawfully in possession of the mortgaged property, 
and the possession of the receiver and trustée was likewise lavvful ; but 
the lien of the mortgage was not afïected in any vvay by the bankrupt- 
cy, as the cases in the Suprême Court clearly show. The mortgagee 
has in no manner appeared in the bankruptcy procecdings. While 
there are several décisions in the District and Circuit Courts to the 
efïect that the taking possession of the property by the bankruptcy 
court opérâtes as a caveat or séquestration of property and makes the 
holder of a lien a party to the proceeding, yet those cases must be 
deenied to hâve been disapproved by the Suprême Court in the rulings 
cited. While it is true that the possession of the bankruptcy court 
could not in any way be interfered with by the mortgagee, and also 
that he could not maintain replevin for the property against the re- 
ceiver or trustée, yet so long as he does nothing to interfère in any 
way with the property or its proceeds in the custody of the court he 
would seem to be entirely within his rights. The mortgagee might 
corne into this court and pétition for the payment of the amount of 
the mortgage debt. In that case this court would bave jurisdiction be- 
cause of the consent of the défendant or petitioner. In re San Gabriel 
Sanatorium Co., 111 Fed. 893, 50 C. C. A. 56: In re Durham (D. C.) 
114 Fed. 750; In re Antigo Screen Door Co., 123 Fed. 249, 59 C. C. A. 
248. 

By the action of trover, sought to be restrained under this order, 
the mortgagee in no way seeks to divest the possession of the court 
of the proceeds of the sale. The object of that suit is to test the 
validity of the mortgage and the right of the mortgagee to a judg- 
ment against the trustée. In that suit the trustée may plead that the 
property was sold by order of the court. The efïect of the order, the 
sale announced to bave been free and clear from liens, and the order 
of confirmation by the référée, as well as any conduct of the mortgagee 
or his attorney at the sale or at any other time which may be claimed 
to amount to a consent on the part of the mortgagee that the sale 
should be free and clear from any incumbrances, will be for the con- 
sidération of the State court; and if the mortgagee shall succeed in 
recovering the amount of the mortgage debt from the trustée the whole 
matter will still be within the power and control of this court, which 
has full jurisdiction to protect its officers and the funds in its control. 
In the following cases it was decided that trover or trespass against a 
trustée in bankruptcy would lie : In re Spitzer, 12 Am. Bankr. Rep. 
r,46, 130 Fed. 879, 66 C. C. A. 35 ; In re Kanter & Cohen, 9 Am. Bankr. 
Rep. 372. 121 Fed. 984, 58 C. C. A. 2Gn ; In re Russell, 3 Am. Bankr. 
Rep. 658, 101 Fed. 248, 41 C. C. A. 323. 

The mortgagee never having appeared in this court, or in any way 
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consented that tliis court might take jurisdiction to décide upon his 
rights to the proceeds of the property sold, or as to the validity of the 
chattel mortgage, I think that this court lias no power to enjoin a suit 
in the state court. Even if such power existed, it would perliaps be 
better, in view of the fact that the action in trover is a plenary suit, 
friable by jury, while a pétition in this court wordd not enable the 
mortgagee as a matter of right to demand a jury trial, to allow the 
action in trover to proceed. The practice is différent in différent dis- 
tricts in this respect. în some of the District Courts partition suits 
followed by a sale hâve been pcrmitted by the bankruptcy courts to be 
prosecuted in the state courts. In other District Courts the tendency 
has been to compel ail actions relating to the title to property of which 
the trustée takes possession to be litigated in the bankruptcy court. 
In a case like this it seems to me that, although it will be somewhat 
more expensive for the trustée to litigate the question in the state 
court, yet that it will, on the whole, be more conducive to the ends of 
justice not to interfère. 

An order will be entered discharging the order to show cause and 
denying the pétition of the trustée. 



Ex parte BLACK et al. 
(District Court, E. D. Wisconsin. Jiily 27, inon.)' 

CRTNfTTTAI, IjAW FeDEEAL PeISONEKS — ReMOVAL — PeOSECUÏION — PROBAni-E 

Cause. 

On an application for the removal of a fédéral prisoner frora the 
di-^ti'ict w'here he Is found to the district of the indlctniout. as niithorizod 
by Ilev. St. § 1014 [U. S. Conip. St. 1901, p. 710], it is the duty of tiie 
retnovini; jiidge to pass judiciaily on tlie validity of the Indictmeut, and. 
If tiiat is fatally defective, to deny the application for removal. 

[1'». Note.— For cases in jMint, see vol. 14, Cent. Dig. Crimiual Law, 
§§ 501), .110.] 

CONSPIRACY — InDICTMENT 0^'ERT ACT. 

An overt act niust be aliesed in an Indictment for consplraiy as an 
essentlal élément of that offense. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Consplracy, § SO. I 
Same. 

Rev. St. § 5440 [U. S. Comp. St. 1901, p. 3G7C], déclares that if Uro 
or more persous conspire either to commit any offense asrainst the Tuited 
States or to defraud the United States in any manner or for any pur]Kise, 
and one or more of such parties do any act to effect the object of tiie con- 
sjiiracy. ail of the parties to the conspiracy sliall be liahle to a penalty, 
etc. Ucld, that where a conspiracy eontemplated frauduieut entries on 
definite tracts of publie land under the stoue and tlmber act, and in 
order to accompiish the same the co-operation of 16 persons to act as entry- 
lïien was required, and one of the conspirators obtained such persons, an 
alleged overt act charged to consist of the payment of $200 to défendant, 
who was one of the 16, In order to Induce him to make a fraudulent 
entry and transfer of the lands to the conspirators, was an act which 
pertalned to the conspiracy itself, and was therefore Insnffieient. 

TEd. Note. — For cases In point, see vol. 10, Cent. Dig. Conspiracy, §§' 
SS, 30.] 



EX PAKTE BLACK. 833 

4. Same. 

Where the overt act alleged as a part of a ponspiracy to defraud tlie 
United States took place after the roiispira<-.v liad been consummated, it 
was ineffec'tive as an ovort net to constitute snch otïense. 

5. Ci:i-\[]KAL IjAW — CoNSPIRArY — LlMITAT]l)j;S — f'l).lI,\!ENCEMENT OE PeRTOD. 

Wliere an alleged conspiracy to defrnud tli(> T'nited States ont of pub- 
lic lands was formed In Sei>(oiiit)er, 1ÏK!2, and tlic necessary affidavits 
ta eonsnnim.ate the frand were filed on the 71li and Sth of Octot)er. 1002, 
the fllius of such alïidavits eonstituted an overt act, winch started limi- 
tations against a prosecution for conspiracy, wliich was barred on October 
8. lOd"), under Rev. St. § 1044 [U. S. Gomp. St. 1901, p. 7251, liniitin.s 
jirosecutions for fodoral offenses to three years after the offense sliall 
hâve been comniitted. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§1 273, 275.] 

Writ of habeas corpus accompanied by a writ of certiorari to the 
commissioner. 

It appears: That the défendants were arrested npon a warrant is- 
sned upou the comi)]aint of Edward .1. Hennins;, Assistant United States 
Attorney for the Eastern district of Wisconsin. in which tliere was 
set out in substance the cause of action counted upou in a certain indict- 
mcnt against the défendants, who réside in Sli.awano in this district, which 
indictment was found in the district of Oregon on tlie .'id day of April, 
1906, eharging a conspiracy under section 5440. Uev. St. [U. S. Comr). St. 

1901, p. 3676], to defraud the governuient of its title to certain of its pub- 
lic lands situate in Lalieview land district, of Ore""on, which were subject 
to entry under the "Stone and Tiniber Act." so-called. That a bench war- 
rant had been Issued upou such indictment ;ind. with a certified coji'' tbereof, 
forwarded to the autliorities of the Eastern district of Wisconsin. Tlierenpon 
the accused were arrested and broufcUt before a commissioner for examiuation 
under section 1014, Rev. St. [U. S. Gomp. St. 1901, p. 716], for the ]iuri)ose of 
procuring an order for the removal of the accused to the district of Oregon. 
Upon such proceedings a certified copy of the indictment was introduced in 
évidence. In this indictment, and in the comj)laint of the District Attorney, 
the conspiracy was laid as follows : "And the grand jury aforesaid. upon their 
oath, do further flnd and présent that from and on the Ist day of Se])tember. 

1902. and thence down to and inclusive of the 20tli day of ,Tune, 190.'î, within 
the district and state of Oregon and the jurisdiction of this court, tlie défend- 
ants [naming them] and others to this grand .iury unljnown, did knowingly, 
willfully, and unlawfully plot, combine, confederate. and asree tosether, with 
each other and between and amongst theinsolves. to defraud the United States 
of America of the possession and use of and title to large tracts of public 
lands which were then and there owned by and bolonging to the United 
States, In the district and state of Oregon, and in the Lakeview land district 
thereof. and within the .iurisdiction of this court, designated and described 
as follows: [Hère follow twelve descriptions of lands.] That said lands 
wt^re during said period in said Lakeview land district, sub.ject to entry under 
that certain act of the Gongress of the United States kuown and designated 
as the 'Stone and Timber Act' relating to and govcrning th(; entry of tiniber 
and stone claims under the laws of the United States. That said act is 
known and designated as Act .Tmie ."., 1878. c. 1-">1, 20 Stat. 89 [U. S. Conip. 
St. 1901, p. 1540] and tliat tlie aforesaid plot, conspiracy. coinbinatiou. con- 
fédération, and agreenient so formed and continued by them [naming the 
défendants] and otliers to this grand jury unknown, was to be carried out, 
acconiplished, and effectuated by promising and agreeing to ])ay. and b,v 
paying and causing to be p.'iid. large suins of inoney to sundry and divers 
]>ersons, who were tlierel)y induced. c;uised, procured, and persuaded to make 
false, fraudulent, n<.'titious, feigned. unti-ue. and illégal enti-ies of, to, for 
and upon the aforesaid lands of the said United States witliin said land 
district, and withiu the jurisdiction of this honorable court." 

147 F.^Ô3 
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The overt net in tlio flrst comit is set ont in tlie followins lausuage; "And 
tliat to cnvry ont niul accoiriplisb tlie object and design o£ tiie aforesaid plot, 
couspiracy, conibination, confédération, and agreeinent, and in furtherance 
thereof, and to offeetnate tlie objects tliereof, tliey [said défendants] and 
othws to tiiis grand jury unknown, did. witliin tlie TJnited States and the 
district and state of Oregon, and within the jurisdiction of this court, 
promise and agrée, and did pay and cause to be paid to one .Tolm B. 
Millioii, tbe smu of S200 on the 4th day of April, 1903, by Joseph Black 
above-nanied [lie lioiiig one of the défendants] In the shape and forin of 
a check iu words and ligures as follows: 'Asbland. Oregon, April 4, 1903. No. 

■ Bank of Aslihind. J'ay to .Tolni B. ^Million or order (.i-200.0b) Two llundred 

Dollars. Jos. Black.' And that said ,Tohn B. Million indorsed said check 
and presented said clieck to said Bank of Ashland, within the state of Ore- 
gon, witli bis indorsenient thcroon, and there and then received the amount 
thereof, to wit. tlie sum of .$200 in gold coin of the United States, whereby, 
and by nieans wlicreof, said .John B. Million was persuadèd, cansed, pro- 
cnred, and indnced to niake false. fraudulcnt. flctitious, feigned, untrue, and 
illégal application for, and to niake false, fraudulent, flctitious, untrue, and 
illégal final proof and entry under the aforesaid tiniber and stone act of and 
for a portion of the above-described lands of the United States, to wit [one 
of the above descriptions ] which said application, proof, and entry were 
there and then niade by said Joseph B. Million, for the use. bonefit, and 
behoof of the said [défendants] and for the use, beuefit, and behoof of each 
of them ; contrary to the form of the statute in such case made and provided, 
and agaiust the peace and dignity of the United States of America." 

In three additional counts. the conspiracy as laid in the flrst count is 
adopted, and tbe overt acts chargea are substantlally the same, except as to 
the nanie and date. The date of payment in the second count la laid on 
the 23d day of May, 1903, In tiie third count on the 20th day of 
April, 1903, and in the fourth count on the 13tb day of June, 1903. Upon 
the esamination the commissioner receiyed oral évidence of sundry rési- 
dents of Shawano, tending to show that the accused had not beeu ab- 
sent from their homes for any length of time during the period 
covered hv the indictment, to anticipate any daim that they were fugitives 
from .justice, and also the testimony of several witnesses, whose attendance 
bad béen secured by the government, tending to sbow that ail the lands de- 
scribed in the flrst count of the indictment were entered in October, 1902, 
and that, as to ail such descriptions, the final proof s were made on or before 
the 17th day of March, 1903; and that on the same day that the final 
proofs were completed. the necessary money payments made to the govern- 
ment, certiflcates issued, and thereupon the entrymon transferred their title 
to said land, presumably to tbe défendants, but they testifled that they 
were not able to tel! who was the grantee in such deeds. Parker, one of 
the défendants, who résides in Oregon. was also présent, and gave évidence 
Ihat on behalf of ail the défendants he secured 16 persons to act as entrymen, 
who, in considération of their services in bringing about the fraudulent en- 
tries, were to reeeive $200 each, and that ail their expenses were to be paid by 
défendants, and that after final certiflcates were secured at the land office, 
they were to transfer the title so secured. That défendant Parker selected 
tbe IG entrymen and secured adhérence to such ternis, and that he trans- 
Ijorted such 16 entrymen in a body from place to place in conveyance 
furnished and paid for by the défendants, wbenever any step was re- 
(]uired to be taken in prosecution of the scheme. It further appeared that 
the several sums of money paid by the défendants as set forth in the indict- 
ment, to the parties for their services in furtherance of the conspiracy were 
paid "for making tbe final entry, final proofs, and conveying, and that such 
entry, final proofs, and conveyance, were made with the understanding that 
such sum of money agreed upon, was to be received for such entry, final 
proof and conveyance." 

Parker's testimony corroborated the witnesses of tbe government as to 
dates when entry and final proofs were made. The défendants offered in 
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évidence before siich commissioner a oertified copy of certnin entries in tlie 
tract book in the office of tbe General Land Office at Washington, which 
was duly authenticated, showing the status of ail the lands described in the 
indictment, showing amongst other things the date of sale of each tract ; 
the number of the receipt and! certificates of pui-ehase, the name of the pur- 
chaser, the amount paid, etc. This offer was exeltided by the commissioner. 
The offer was renewed upon this hearing and was received. From this 
officiai record, it appears that each and every description of such laiid was 
entered in Ocrtober, 1!)02, and final proofs were made therein in March, 
3903, the latest certificate bearing date March 17, 1903. This index consisted 
of tbe following columns: "Description of Tract." "Contents," "Rate per Acre," 
"Purchase Money," "Name of l'urchaser," "Date of Sale," "No. of Receipt," 
and "Certificate of Purchase." Under tfio head of "Date of Safe," tlie latest 
entry opposite any of thèse tracts was March 17, 1903. By stipul^ition of 
the parties the motion of the goveruinent to reuiove the i)risoners to the 
district of Oregon, pursuant to section 1014, was presented and argued in 
connection with the habeas corpus proeeedings. 

Ryan, Ogden & Bottum, M. J. Wallrich and A. S. Larson, for peti- 
tioners. 

H. K. Butterfield, U. S. Atty., and E. J. Henning, Asst. U. S. Atty. 

OUARLES, District Judge. It is conceded by counscl on both 
sides, that in passing upon the motion to remove the prisoncrs, the 
District Judge is called upon to exercise a judicial function involving 
judicial discrétion; but it is strenuotisly contended that as to any 
defects disclosed in this indictment, the trial court in Oregon has ex- 
clusive jurisdiction. In view of the grave conséquences involved to 
the accused, I am persuaded that something more is expected of the 
District Judge in this case than a mère perfunctory sanction of the 
conclusions of the commissioner as to probable cause. 

The law is well settled by Judge Seaman, in Re Richter (D. C.) 
100 Fed. 295, as follows: 

"The questions whether the inqniry before the commissioner extends be- 
yond the introduction of the indictment and the identity of the défendant, 
and whether tbere is sufflcient proof of ideutity. are not Jurisdictional, 
for détermination vmder the writ of haber/s corinis, and, on the other 
hand, their solution is not requirod to détermine whether a warrant of re- 
moval should issue. I hâve no doubt of the autbority of the District Judge. 
on the latter application, to probe the grounds of tbe charge, and ascertain 
the existence of probable cause ; and the duty is raanifest to do so in bis 
case before entering an ordor to send the défendant to distant Alaska for 
trial." United States v. Fowkes, 3 U. S. App. 247, 53 Fed. 13, 3 C. C. A. 
394; Pvice v. McCarty, 89 Fed. S4, .32 C. C. A. 102; In re Burkhardt (D. C.) 
33 Fed. 25. 

"Undoubtedly the indictment is presumptive of probable cause, if an offense 
within the statute is clearly stated, and in that view, may be accepted in 
many cases as sufbcient; but it is not conclnsive, and, if so treated for ail 
purposes of the examination, the just provisions in that behalf are of no 
practical value. In tbe application for removal, at least, if doubt is raised in 
any material aspect of tlie charge, the indictment must be supported by proof 
aliuude, and in the présent case necessary ingrédients to constitute the 
offense are so placed in doubt that no removal can be ordered without such 
proof." 

In re Buell, 3 Dill. 116, 120, Eed. Cas. No. 2,102, the court says: 

"Tbe District .Judge in making tliis order, proceeded upon the ground that 
he niiglit properly look into the indictment, and if it was fatally détective in 
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essential avennents to oonstitute an offense triable in tlie District of Co- 
lumbia, he might refuse to issiie the warrant for the prisouer's reinoval. 
It is argued tliat the question of the sufliciency of the Intlictineut is for tlie 
court in which it was foutid, and not for the District Judge on sucii an 
application. 1 cannot agrée to this proposition in tlie breadth chiimed for 
it in the présent case. This proA'ision devolves on a liigh judicial oflicer of 
the government a ussîful and important duty. In a country of sucli vast 
extent as ours, it is no light matter to arrest a supjiosed offender, and, ou 
the mère order of an inferior magistrate, remove him hundreds, it may 
be thousands, of miles for trial. ïhe law wisely requires the previous 
sanction of the District Judge to such removal." 

In re Beverly Clark, 2 Ben. 04.3, Fed. Cas. So. 2,797; In re Wolf (D. O.) 
27 Fed. 600; In re Corning (D. C.) 51 Fed. 205. 

In Benson v. Henkel, 198 U. S. 2, 35 Sup. Ct. 569, 49 L. Ed. 919, 
where, by a divided court, it was held that as a gênerai rule technical 
objections to the indictment should not be entertained by the commis- 
sioner in proceedings for removal under section 1014, it is apparent 
that the majority opinion lays down no fast and hard rule, for on page 
10 of 198 U. S., page 570 of 25 Sup. Ct. (49 L. Ed. 919), they rec- 
ognize and enumerate many defects which would destroy the efïect 
of the indictment as a ground for removal. United States v. Greene 
(D. C.) 100 Fed. 941; In re Dana (D. C.) 68 Fed. 893, 899; In re 
Price (C. C.) 83 Fed. 830, affirmed in 32 C. C. A. 162, 89 Fed. 84; 
In re Greene (C. C.) 52 Fed. lOC. 

In Beavers v. Henkel, 194 U. S. 87, 24 Sup. Ct. 605, 48 E. Ed. 
883, the court hold that: 

"So far as respects technical ob.iections the sufliciency of the indictment 
is to be deteruiined by the court in which it was fouud, and is not a matter 
of inquiry in removal proceedings." 

From ail the authorities the rule would seem to be that the indict- 
ment makes out a prima fade case as to probable cause ; that technical 
objections to the indictment ought not to be entertained by the com- 
missioner in proceedings under section 1014; that however the rule 
may be in habeas corpus proceedings when the judge is asked to 
make an order of removal, it is his province and duty to discharge the 
accused if the indictment is so radically defective that it would not 
support a conviction; as, for instance, where it clearly appeared that 
no crime against the United States is charged. It is interesting to 
note that the District Court of Oregon bas also concurred in this 
view. In re Wood (D. C.) 95 Fed. 288-290. 

The Suprême Court bas been loth to impose rigid restrictions upon 
the judges called upon to act ttnder section 1014. They bave pre- 
ferred to leave it to the sound discrétion of the judge to distinguish 
between mère technical irregularities and fatal defects in the indict- 
ment. Section 5440, under which this indictment is found, reads as 
follows : 

"If two or more persons conspire either to conmiit any offense against 
the United States or to defraud tlio United States lu any inanner or for any 
]mr])ose, and one or more of sucli parties do any act to effect the ob.iect 
of the conspiracy ail the parties to such cons])iracy shall be iiable to a 
])enalty of not more tlian ten thonsand dollars, or to imprisoiunent for not 
more than two years or to both fine and imprisonment in the discrétion of 
tho court." 
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If this indictment fails to allège any overt act, it is as worthless 
as so much waste paper (U. S. v. Watson [D. C] 17 Fed. 145; U. 
S. V. Reichert [C. C] 32 Fed. 144; Bannon v. U. S., 156 U. S. 465, 
15 Sup. Ct. 467, 39 L. Ed. 494), and the accused are illegally re- 
strained. It is a singular feature in this case that ail the essential 
facts bearing upon the contested propositions of law are undisputed. 
The indictment must be read in the light of the facts. When so con- 
strued, this indictment breaks down. First, because the subject- 
matter of the alleged overt act appertains to the conspiracy; second, 
because the alleged overt act took place after the conspiracy had been 
consummated ; third, because the action is absolutely barred by the 
statute of limitations. It must be borne in mind at the outset that 
Congress introduced a radical change in the law of conspiracy when 
it incorporated section 5440 into the statute. At the common law a 
conspiracy was ripe when the secret agreement had been reached by 
and among the conspirators. Under the statute, the unlawful agree- 
ment still constitutes the crime, as it did before. 

In United States v. Britton, 108 U. S. 204, 2 Sup. Ct. 534, 27 L. 
Ed. 698, the court say : 

"This offense does not consist of both tlie conspiraey and the acts done 
to effect the objects of the conspiracy, but of the conspiracy alone." 

The policy of Congress was, not to introduce a new élément into 
the crime, but to allow a period of grâce, an opportunity for repent- 
ance, after the plot had been perfected. and before any décisive act 
had been done in furtherance of it. Therefore, the courts are re- 
quired to differentiate sharply between the agreement per se and 
acts in furtherance of the agreement. Generalîy, a conspiracy, such 
as that charged hère, must hâve its formative stage, its period of or- 
ganization, its preparatory steps and preliminary arrangements, which 
may consume considérable time before the parties are ready to begin 
actual open opérations. During ail such time, and until some act 
has been done to efïect the purpose — some overt act — the parties may 
abandon the conspiracv and be held guiltless of the offense. Dealy 
V. United States, 152 Û. S. 539, 14 Sup. Ct. 680, 38 L. Ed. 545 ; Hvde 
V. Shine, 199 U. S. 76. 25 Sup. Ct. 760, 50 L. Ed. 90. It has been 
sometimes held that the date of the overt act ought to be set out, so 
that the court can see that it postdates the conspiracy, and that it 
is nnt p part of it. United States v. Milner (C. C.) 36 Fed. 890. 

Let us apply thèse légal principles to the case at bar, keeping in 
mind the duty of distinguishing between the conspiracy and the open 
acts done in furtherance thereof. This conspiracy contemplated 
fraudulent entries of certain definite tracts of land under the stone 
and timber act. It appears by the évidence that the accused went to 
Oregon, where they associated with them one Parker, also named as 
défendant in the indictment. In order to accomplish their imlawful 
purpose they needed the active co-operation of 16 persons to act as 
entrymen. It was agreed that Parker should secure thèse men to 
assist and co-operate in the scheme. Parker secures the 16 persons, 
explains the scheme to then:. They assent to the same, and agrée to 
do each his part of what is rec^uired by the law to make a complète 
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entry, including false affidavits, etc., and further agrée to tiirn over 
the title to ail siicli lands after acquiring the same. The défendants, 
through Parker, agrée to pay each of thèse parties $200, and to de- 
fray ail their expenses. This compact was made in September or 
early in October, 1902. When the time was ripe, thèse 16 entrvmen 
were assembled by Parker, and, at the expense of défendants, trans- 
ported in a body to the place where the initial affidavits were to be 
filed, and on the 7th and 8th days of October, 1902, thèse 16 affidavits 
were made and filed, and thus the iîrst open step was taken to carrv 
ont the purposes of the conspiracy. And so, step by step, thèse 16 
cntrymen, under the immédiate guidance of Parker, carried ont the 
plot in ail its détails, and after receiving final certificates, transferred 
and surrendered the fruits of the conspiracy. 

Now the practical question is whether, imder stich circumstances, 
the pleader is at liberty to adopt as an overt act the bargaining with 
the entrymen and the payment to them of the agreed stipend. Enough 
has appeared to brand the entrymen as co-conspirators. They were 
not innocent tools in the hands of the défendants to do some min- 
isterial act, but, under the personal gnidance of Parker, the working 
out of the scheme in its entirety and in ail its détails was turned over 
to them. It is familiar that if a séries of acts is to be performed with 
a view to produce a particular resuit, he who aids in the performance 
of any one of thèse acts in order to bring about the resuit, knowing 
what the object is, must hâve the intention to effectuate the end pro- 
posed, and if he opérâtes with others knowing them to hâve the same 
design, there is in fact an agreement between him and them. His 
criminal intent is not to be distinguished from the intent of those 
who first formed the plan of the conspiracy. 3 Archibald's Crim. PL 
& Pr. 1064; United States v. Cassidy (D. C.) 67 Fed. 702; United 
States v. Babcock, 3 DiU. 581, Fed. Cas. No. 14,487. It matters not 
how subordinate the service they render. United States v. Stevens 
(D. C.) 44 Fed. 132-140. It makes no différence in the application 
of this ruie vifliether the co-conspirators are indicted or not. United 
States V. Cassidy (D. C.) 67 Fed. 703. Suppose they had been joined 
as défendants, as they might have been, and the indictment had out- 
lined the entire conspiracy, the bargaining with the entrymen and the 
payment to secure their adhérence would have been an essential part 
of the plot, really an enlargement of the conspiracy, and not partaking 
of the nature of an overt act. A payment of $500 in advance to 
défendant was so treated in United States v. Babcock, 3 Dill. 581, 
Fed. Cas. No. 14,487. The agreement of the 16 entrymen to co- 
operate was an essential part of the combination underlying this 
crime. The bargaining with them was an intégral part of the secret 
plot. Thus far everything rested in agreement, and was relevant to 
the conspiracy. 

A simple illustration may make the position more évident. Sup- 
pose that Parker had not only bargained with the entr3-mcn, but had 
actually paid them their stipend in advance, in considération of their 
agreement, and at that point the scheme had been abandoned and no 
steps had ever been taken looking to the actual entry of any land, 
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woitld the crime hâve been complète? Could any one of the tentative 
acts relating to the secret plot hâve been adoptée! as an overt act? If 
so, section 5440 is a mère rhetorical floiirish. The fact that the pay- 
aient was delayed does not change the essential character of the act. 
It has not escaped my attention that the overt act in this indictment 
is framed in imitation of the indictment in Dealv v. United States, 
152 U. S. 539, 14 Sup. Ct. 680, 38 L. Ed. 545. ît is not averred in 
that case, and does not appear, that the défendant Allen, who induced 
and persuadcd the entrymen, ever disclosed the fact that behind him 
was a combination to rob the government. The entrymen acting un- 
der individual persuasion may hâve been ignorant, and is presumed to 
bave been innocent of the criminal conspiracy. In that event the 
persuasion on the part of Allen would bave no connection with the 
conspiracy as such, but w-ould be purely an executive act on his part, 
calculated to effect the common purpose, and, therefore, a competeat 
overt act. The distinction is apparent to every lawyer between a 
mère outsider, who is hired by one member of the conspiracy to do 
an act, and the case of an accomplice, who, understanding the illicit 
scheme, proceeds to assist in its exécution. The court in that case 
had in mind the very distinction that we are insisting upon, because 
they say on page 546 of 152 U. S., page 683 of 14 Sup. Ct. (38 L. 
Ed. 545) : "The solicitation was not a part of the conspiracy, but 
subséquent to and in furtherance of it. No such conclusion would 
be warranted under the facts of this case. This indictment has in- 
dustriously obscured the distinction between section 5440 and the 
common law. It has ignored ail the overt acts incident to the fraud- 
ulent entry of thèse lands, and has seized upon an act which relates 
back to the conspiracy as and for the only overt act. The payment 
of the several entrymen must be distinguished from an open act in 
furtherance of the common purpose, because it is connected therewith 
only through the initial agreement; otherwise it has no relevance to 
the alleged crime. The stone and timber act under which thèse en- 
tries were made, itself prescribes the several steps which must be 
taken to effect the object of this conspiracy. For some reason, which 
may appear later on, ail thèse bave been ignored by the pleader, and 
an ingénions effort has been made to substitute an equivocal act which 
belongs to the formative stage of the conspiracy. To give efïect to 
the statute, and to enforce the wise and gracions policy of Congress, 
which recognizes an interval known as the locus penitentije, between 
the conspiracy and the overt act, we are constrained to hold that the 
indictment is in this regard radically defective." 

Second. The undisputed évidence shows that before the 3d day 
of April, 1903, the date of the earliest alleged overt act, the conspiracy 
laid in the indictment had been consummated. There is a strange 
confusion in the averments of the indictment as to dates and the 
séquence of events, whereby, upon the face of the indictment, it would 
appear that by the payment of $200 to John B. Million, one of the 
entrymen, on the 4lh day of April, 1903, he was induced and per- 
suaded to make certain false and fraudulent entries which were "then 
and there made," etc. The witnesses for the government, and the 
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tract book of the Land Office, show beyond dispute that each and 
evcry of thèse preliminary entries was made on the 7th and 8th of 
October, 1908. So that thèse entrymen must bave been "persuaded 
and induced" to undertake this scheme before that date. In like 
manner it is conceded by the government that the final proofs were 
made as to each and every of thèse tracts of land, the considération 
tliereof paid to the g'overnment, final certificates issued, and a con- 
veyance taken from each of the entrymen, on or before the 17th day 
of March, 1903. Thereby everything was accomplished which was 
contemplated by the conspiracy, as laid in the indictment. Every 
step had been taken and had been ratified and approved by the officers 
of the Land Office, and a transfer secured of the fraudaient titles so 
acquired. The only overt acts to support the indictment are certain 
payments made to the entrymen between the 4th day of April and 
the 13th day of June, 1903, to carry out the agreement made in the 
preceding September when they joined the conspiracy. 

An overt act présupposes a pending conspiracy. So that the act 
of any one done in furtherance of the conspiracy, may bind ail of his 
associâtes. When a conspiracy bas been completely effected, this 
implie ' agency disappears. Logan v. United States, 144 U. S. 2C3, 
12 Sup. Ct. (317, 36 L, Ed. 429 ; Brown v. United States, 150 U S. 93, 
14 Sup. Ct. 37, 37 L. Ed. 1010. It is a contradiction of terms to 
speak of an act done to effect the purpose of the conspiracy after the 
conspiracy bas been accomplished. Such an anomalous doctrine 
might prolong a conspiracy, and would keep it in active opération 
until every obligation incurred during the formative period of the 
plot had JDeen liquidated. In United States v. Donau, U Blatchf. 
168, Fed. Cas. No. 14,983, the function of an overt act is declared to 
be "to show that the unlawful combination became a living active 
combination." I believe no case can be found where the overt act post- 
dated the consummation of the conspiracy. Where would be the locus 
penitentise in such a case? So that, whether you consider the subject- 
matter of the alleged overt act or its date, weeks after the conspiracy 
had been completed, the indictment discloses a desperate effort on 
the part of the plcader to confuse the distinction of the law, and to 
resuscitate a cause of action which, presumably, through the neglect 
of some one, bas been allowed to lapse. 

Third. It is apparent from the évidence that the cause of action 
set out in the indictment is barred bv the statute of limitations. By 
section 1044, Rev. St. [U. S. Comp.'St. 1901, p. 725], Congress bas 
declared : 

"No ])orson shall lie iirosocuted, tried or iiniiiRlied for any offense * * * 
Hnless tl)e indietmeiit is fouiul * * * witliin tliree years next after such 
offense sliall liave been connnitted." 

Judge Bunn, in United States v. McCord (D. C.) 72 Eed. 159, says : 
"I liave no doubt that tlie statute of limitations has stood in the way of 

tliis prosecution from t!ie tirst, and that couusel for the government liave 

felt the difficulty." 

This language seems to fit the case at bar, and to explain some 
eccentricities of the pleader. When was this ofl'ensc committcd, and 
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when did the three years begin to run? The indictment avers Ihat 
the conspiracy was formed in September, 1902, to bring about îhc 
fraudulent entry of certain lands thercin dcscribed. The fiHng of the 
necessary affidavits on the 'îth and Hth of (Jctober, 1902, must hâve set 
the statute running, liecause it was an open act on the part of the 
défendants to effect the purpose of the conspiracy. Thereforc, ac- 
cording" to the gerieral precepts of tlie law, the action wouîd be barred 
on tlic 8th day of October, 'l'M')~). The indictment in this case was 
found on the od day of April, 190(1. To escape this dileniina the 
pleader bas becn driven to skîllful fencing and adroit expédients. 

It is contended on the part of the government that this was a so- 
called continuing crime. Conceding for the purposes of the argu- 
ment that a conspiracy may, under certain circumstanccs, be recog- 
nizcd as a continuing crime; what fact or feature is there hère to 
bring this case within such a classification? Hère the conspiracy was 
confined to a single undertaking, limited to particular descriptions of 
land, and corapleted within six months. The entrymen were handled 
hke a drilled squad, artd transported from place to place, taking the 
several necessary steps which culminated, on the 17th day of March, 
1903. No effort was made to enlarge the original conspiracy to em- 
brace any other lands, or adapt it to any further or différent transac- 
tion. In the Greene-Gavnor Case. United States v. Greene (D. C.) 
115 Fed. 349; Greene v.' Henkel, 183 U. S. 251, 22 Sup. Ct. 218, 46 
L. Ed. 177, the conspiracy was formed in 1891. Trom year to year 
the old conspiracy was adapted to new contracts, whereby the govern- 
riient was defrauded; and in 1897 it was revived as' to certain new 
govëfnment contracts. There might be some reason for treating 
that as a continuing offense, which was revived afresh with each new 
contract. But there is no well-reasoned case to which my attention 
has beën called which justifies the doctrine that in every case of con- 
spiracy the statute begins to run from the last overt act instéad of 
the first. In cases of that nature the doctrine of Commonwealth v. 
Bartilson, 85 Pa. 482, and Insurance Company v. State, 75 Miss. 24, 
22 South. 99, is the more sane and reasonable. If the illicit scheme 
is continued and new overt acts to carry it ont occur within the period 
of limitation, the pleader should charge a new conspiracy, and the 
jury may be warranted from ail the évidence in finding the existence 
of such new offense within that period. This anpears to hâve becn 
the course adopted in United States v. Greene (D. C.) 115 Fed. 349. 
The indictment charged a conspiracy in 1891 and another in 1897, not- 
withstanding what is said in the opening about a continuing crime. 
Certain it is that on the 8th day of October, 1902, a defînite overt 
act Was performed, and on the 9tlT day of October, 1902, an indict- 
ment, charging the consi)iracy might hâve been found. Certainly the 
statute began to run at that date. What circumstance has intervened 
in this case to interrupt it? The law in such case has been well laid 
down by Judge Hunn of the Western District of Wisconsin, in United 
States V. McCord, supra : 

"They (counsel for the grovemnieiit) admit thnt the iiidictinents may prop- 
erly hâve beeii found in Jlareh, tSOl ; that the fonspiraey to defraud the 
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government was then formed by the défendants, and varions acts performed 
Intended to effectuate its objects. If this be so, it is dlfRcult to see why 
the statute did not tben begiu to run. Otberwise, you would bave a différ- 
ent period of limitation in conspiracies froui what you bave In otUei' of- 
fenses agalust tbe government, wbieb could not bave been the intention of 
the law. * ♦ * Counsel no doubt antlelpated this difficulty, and songbt 
to avoid it by alleging an overt a et comniitted on Oetober 23, :1S!)1, ko as 
to avoid the claim of tbe running of the statute. Now to niake good this 
l'ontention, it is claimed that a conspiracy is a coutiuuing otîense. Xo doubt 
a conspiracy is a continuing oft'ense in this seuse : tliat vvhenever an indi- 
vidual cornes iuto the conspiracy, however late, he is considered as adopt- 
ing ail tbe préviens acts of his co-eonspirators, and is iiable In the sanie de- 
gree witb tbem. But that it is a continuing offense In tlie sensé that, as 
to the first and original parties to tbe conspiracy, this statute begins to run 
anew from the time of the connuission of every overt act, is a contention 
that the court is unable to affirm." 

The same doctrine was announced in the district of Oregon in 
United States v. Owen (D. C.) 32 Fed. 534, which was a case of the 
same nature as this, where the court says: 

"But, admitting this is a continuous crime, the demurrer mnst be sus- 
tained on this point. That being the case, tbe prosecutlon of the défend- 
ants for any act committed three years before the finding of tbe indictment 
is barred by lapse of time, and those alleged to bave been comniitted within 
three years of such finding are not sufficient to eonstitute the crime deflned 
by the statute. The very foundation of the -crime, the conspiracy, is sbut 
out, and, without this eircumstance, the offense in question is not charged in 
the Indictment. However, this is an instantaneous crime, composed of the 
Qonsplracy, and the first act done to efCect the object thereof at whatever 
distance of time therefrom. When the conspiracy is formed the crime is be- 
gun, and when the act is committed it is consummated. An indictment will 
tben lie against the crhnlnal, and the limitation on tbe l'igbt of the govern- 
ment to prosecute him begins to run, and in three years tbe bar is com- 
plète." 

This décision accurately defînes the situation hère. On the 3d 
day of April, 1906, when the indictment was found, the conspiracy 
alleged to hâve been formed on the Ist day of September, 1902, was 
barred, and we hâve a naked overt act, without any living active con- 
spiracy to support it. It was said upon the argument that in certain 
cases not yet reported, the District Court of Oregon has adopted a 
différent rule from that laid down in the Owen Case. Such opinions 
were not brought to the attention of the court, and I doubt whether 
they overturn the reasoning of the Owen Case. 

Ordinarily, a case like this under the statute of limitations would 
involve a conflict of évidence, in which case the prisoners should be 
removed so that the issue might be disposed of in the trial court. 
But as we hâve seen, the case ait bar involves no conflict, and the court 
in the interest of the liberty of the citizen, feels constrained to inter- 
vene and discharge the prisoners j and it is so ordered. 
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MEYEK, JOSSKN & CO. v. CITY Oî^ MORILE. 

(Circuit Court, S. D. Alubnmn. July ô, 190(5.) 

No. 247. 

1. IjIcexsks— Tiv'ToxicATi.N'a LfQiroRS — Yatjdity or Obtunakce — Impostng Li- 

C'ESKK TAX. 

Culess it elearly !ii)pt':ii-s upon tlie face of a c-ity ordinnuce imposiiig a 
lieense t.ix ujwu tho bii:-'liie.ss of seUiiiK liquor tïiat its imrpose was to 
exiict .1 tax and iiot to rc^ulate the business, it should be sustained as 
witliin the police power of tiie city. 

[Ed. Note. — For cases in point, see vol. ."52, Cent. Dig. Licenses, § 6; 
vol. 30, Cent. Dig. ilunicipal Corjjorations, §§ 13G8, 275.J 

2. Commerce — Interstate Commerce — Intoxicatino Liquors — Municipal Li- 

CENSE Ij.WV — ('OKSÏITIJTIOXAI.ITY. 

An ordin.ince of the city of Mobile imposing a lieense tax on dealers 
in béer held one enacted in the exercise of tbe police power conferred 
on the city by its charter and by virtue of the AVilson Act (.iet Aug. 
8. 1890, c. 728, 2ti Stat. :il3 [U. S. Conip. St. 1901, ]). 3177!) not invalid 
as in violation of the Interstate commerce clause of tbe fédéral Con- 
stitution as apiilied to tbe sale of béer in tlie bottles in which it was 
brôngUt froni otlier states. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Commerce, 
i 105. 

Taxation of Interstate commerce by states, see note to Board of As- 
sessors v. l'ullman's Palace Co., 8 C. O. A. 492.] 

3. Same. 

Semble tbat articles of Interstate commerce being subjeet to taxation 
by the state into which they are brought while thero held for sale in 
the original packages, a city ordinance imposing a lieense tax on dealers 
In béer even if enacted iiuder the city's power of taxation, and not as 
a police régulation, is valid as to Tieer brought froni other states and 
sold in tlie original bottles. irrespective of the Wilson Act Aug. 8, 1890, 
c 728, 20 Stat. 313 [U. S. Conip. St. 1901. p. 3177]. 

[Ed. iS'ote. — For cases in point, see vol. 10, Cent. Dig. Commerce, 
§ 134.] 

In Equitv. On motion for preliminarv injunction and demurrer 
to bill. . 

Richard W. Stoutz, for complainant. 
B. B. Boone, for défendant. 

TOUI^MIN, District Jndge. The complainants challenge the va- 
lidity of the ord.in.ance enacted by the council of tlie city of IMobile 
imposing a lieense tax on dealers in béer. They décline to take a 
lieense from the city or to pay the annual lieense fixed by snch or- 
dinance, and they file tbis bill praying that the city and its officers 
be enjoined and restrained from enforcing it. The bill charges that 
the ordinance is invalid as against the complainants, and that the 
city is without authority to enforce such ordinance against them be- 
cause it conflicts with the Interstate commerce clause of the Constitution 
of the United States ; that the said ordinance seeks only to raise revenue 
and not to regulate the complainants' business ; and that it imposes a 
tax for revenue, and is not passed in the exercise of the police power 
of the city. As I view the case made by the bill, it is conceded that, 
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uiiAlcr tlic ilccisious of the Suprême Court, prior to August 8, 1890, wheii 
tlse Wiison Act was cnacted (Act Aug. 8, 18i)0, c v38, 20 St. 313 
[U. S. Cornp. St. 11)01, p. 3177]) the contention of comlainants would 
be sustained. That court decided that a state statute prohibiting the 
sale of intoxicating hquors, except for designated purposcs or under 
a îicense, was, as applied to a sale by an niiporter in the original 
packages, of liquors manufactured and brought in from another state, 
in violation of the interstate commerce clause of the Constitution of 
the United States, teisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 081, 
34 L. Ed. 128 ; Lyng v. Mich., 135 U. S. 101, 10 Sup. Ct. 725, 34 h. 
Ed. 150. The rule then was that an importer of intoxicating liquors 
into any state from any other state could by himself or agents, .sel) 
such liquors, so long as they remain in the unbroken packages in 
which they existed during their transportation, without regard to the 
laws of the state into which such liquors were imported. In the case 
of Vance v. Vandercook Co., 170 U. S. 43S, 18 Sup. Ct. 074, 4S E. 
Ed. 1100, the Suprême Court said: "The settled doctrine is that tlie 
power to ship merchandise from one state into another carrlcs with 
it as an incident the right in the receiver of the goods to sell them in 
the original packages, any state régulation to the contrary notwith- 
standing. * * * 'pi-^g proposition, however, while generally true, 
is no longer applicable to intoxicating liquors since Congress, in the 
exercise of its lawful authority, has recognized the power of the 
several states to control the incidental right of sale in the original 
packages of intoxicating liquors shipped into one state from another, 
so as to enable the states to prevent the exercise by the receiver of 
the accessorv right of selling intoxicating liquors in the original pack- 
ages except' in conforraitv to the lawful state régulations. A state 
law which provides equal régulations for the inspection and sa e ot 
domestic and imported Hquors is vaUd as a lawful exercise of the 
police power. Scott v. Donald, 105 ES. ''^S, 1^ Sup Ct^3 o 44 
T Ed 032- Minn Brew'g Co. v. McGilhvray (C. C.) 104 hcd. ^oH. 
The pla n u pose of the act of Congress referred to was to allow 
sta e rigXt ons^ to operate upon the sale of original packages of 
intoxicants coming from other states. It permits the state laws to 
LttaAto and confrol, the sale in case the states absolutely forbd the 
sale of liquor, and it appUes as well in case the states determme^to 
restr'ct or regulate the same. Vance v. Vandercook Co., supra. Ihe 
Wiison law permits the police laws of a state to be apphed to hquors 
which hâve been shipped into such state as an article of interstate 
commerce after such liquors hâve reached the end of the shipment, 
and hâve been delivered to the consignée. In re Bergen (C. C.) 
115 Fed. 340; Rhodes v. lowa, 170 U. S. 412, 18 Sup. Ct. 004, 42 
L. Ed. 1088. I take it that, since that act, it is not disputed that if 
the ordinance in question was enacted in the exercise of the police 
power of the city of Mobile, it would not be in conflict with the in- 
terstate commerce provision of the Constitution. But it is claimed 
that the said ordinance was passed not for the purpose of régulation, 
but of revenue. 
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If revenue only was designed, it was not a police régulation. "It is 
doubtless true," say the authorities, "that the législation must hâve 
référence to the supervision, control, or régulation of some act or 
thing which may, in i=ome way, injuriously affect the peace, good 
order, health, morality, or safetv of societv." Duluth Brew'g & 
Malt Co. V. The Citv'of Superior, 123 Fed.' 3.56, 59 C. C. A. -fôl ; 
Pabst Brew'g Co. v. City of Terre Haute (C. C.) 98 Fed. 330. "As 
a measure of police régulation, looking to the préservation of public 
moral s, a state law prohibiting the manufacture and sale of intoxicat- 
ing liquors is not répugnant to anv clause in the Constitution of the 
United States." Bartemeyer v. lo'wa, 18 Wall. (U. S.) 133, 21 L. 
Ed. 929 ; Béer Co. v. Mass., 97 U. S. 33, 24 L. Ed. 989 ; Van Hook 
v. City of Selma, 70 Ala. 3C3, 45 Am. Rep. 85. "Since the Wilson 
Act, liquors or liquids shall, upon arrivai in a state, fall within the 
category of domestic articles of a similar nature." In re Rahrer, 140 
U. S. 545, 11 Sup. Ct. 865, 35 L. Ed. 572. That act, in effect, pro- 
vides that such merchandise when transported from one state to an- 
other shali lose its character as Interstate commerce upon the com- 
pletion of delivery under the contract of interstate shipment, and be- 
fore sale in the original packages. Adams Exp. Co. v. lowa, 196 
U. S. 142, 25 Sup. Ct. 185, 49 L. Ed. 424; 17 A. & E. Enc. of 
Law (2d Ed.) 294. "The purpose of the act referred to was to make 
liquor after its arrivai a domestic product, and to confer power upon 
the state to deal with it accordinglv." Pabst Brew'g Co. v Cren- 
shaw, 198 U. S. 17, 27, 25 Sup. Ct.' 552, 554, 49 L. Ed. 925. "The 
manifest purpose of the act was to subject original packages to the 
régulation and restraint imposed by the state laws." Pabst Brew'g 
Co. v. Crenshaw, supra; Vance v. Vandercook Co., supra. "The 
police laws of a state do not attach to the liquors brought from an- 
other state wliile in transit nor until the receipt and delivery to the 
consignée or receiver. From the moment of such receipt or delivery 
such liquors fall within the police power of the state in the same man- 
ner and to the same extent as like liquors of domestic manufacture." 
Pabst Brew'g Co. v. City of Terre Haute, supra. "The control by 
appropriate régulations from the time of thcir delivery belongs to 
the state as though they were of domestic manufacture. The state 
possesses plenary power to regulate and control the sale of intoxi- 
cating liquors within its territorial Hmits." Pabst Brew'g Co. v. 
Terre Haute, supra ; \'an Hook v. Selma, supra. 

There can be no doubt that upon its arrivai in this city and delivery 
to the complainants the béer purchased by them ont of this state 
was subject to the opération and efïect of any ordinance of the city 
enacted in the exercise of its police powers. The question then is 
whether the ordinance imposing the license in question in this case 
was enacted as a police regidation in the exercise of the police powers 
of the city, or under its power of taxation. "A city, when authorized 
b}' its charter, may impose license and business taxes upon natural 
persons and corporations." 21 A. & E. Encvc. of Law (2d Ed.) 
782; Kentz v. Mobile, 120 Ala. 623, 24 South. 952. The City of 
Mobile is authorized by its charter to assess and collect from ail 
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persoiis atld corporations, trading or carrying on any business or 
trade in the city, a Hcense tax. Cliarter of Mobile, § 43. "A very 
usual method of exercising the police power in the régulation of 
business enterprises is by the requiring of licenses for engaging in 
certain lines of business." 22 A. & E. Enc. of Law (2d Ed.) 935; 
- Humes v. City of Et. Smith (C. C.) 93 Eed. 857. "License laws are 
regarded as police régulations." Troll v. Hudson, 78 Mo. 302 ; 
Pabst Brew'g Co. v. Crenshaw (C. C.) 120 Fed. 144; City of Little 
Rock V. Bartoii, 33 Ark. 443 ; State v. Ludington, 33 Wis. 107. "The 
power to license should be used only for régulation." Laundry Li- 
cense Cases (D. C.) 22 Eed. 701; Van Hook v. Selma, Supra. The 
right hère conferred is authority to license, and the power for the 
purpose of revenue is not thereby inferred. "It is, indeed, excluded 
by the clearest implication." Van Hook v. Selma, supra. 

In the case of the Pabst Brewing Co. v. Terre Haute (C. C.) 98 
Fed. 330, cited by complainant's counsel the court held that the law 
authorizing the imposition of the license in question in that case was 
not an exercise of the police power of the state, but was purely a 
revenue measure enacted in the exercise of the power of taxation. 
The court in its reasoning to sustain its ruling said, among other 
things : "The ordinance in question contains no provision for any 
control or régulation of the business of handling, storing or selling 
béer, and contains no référence to the maintenance of good order or 
safety of society." "In other words, it seeks simply to make the 
dépôt or agency pay a tax for the gênerai revenue of the city with- 
out any attempt to control or regulate either the custody or sale of 
béer." 

The ordinance under considération in that case is very unlike the 
one hère in question. The ordinance we are considering by authority 
of law imposes a license for carrying on the business of selling 
béer which, in effect, must more or less control or restrain its sale. 
As suggested by the court in Duluth Brew'g Co. v. The City of Su- 
perior, supra, Bartemeyer v. lowa, supra, and Béer Company v. Mass. 
supra, such business is one, which, looking to the préservation of 
public morals, good order, and the safety of society, should be regu- 
lated. If the city of Mobile, under législative authority, might pro- 
hibit outright the sale of liquor because dctrimental to public inter- 
ests or against public morals, as to which there can be no two 
opinions, the manner ofdealing with it is a matter solely addressed to 
the Législature. It is a subject-matter peculiarly within the province 
of the state. Unless it cîearly appears upon the face of the ordinance 
that the purpose of it was to exact a tax, and not to impose a license for 
régulation, the court should sustain it as being within the police power 
of the city. If there exists any doubt upon the question it should be 
resolved in favor of the law being within the police power. Duluth 
Brew. Co. v. City of S'Uperior, supra; Minn. v. McGillivray, supra. 
I may add that irrespective of the Wilson act and the question of 
police régulations hereinabove discussed, I am of opmion that the 
rule announced in the case of American Steel & Wire Co. v. Speed, 
192 U. S. 500, 24 Sup. Ct. 365, 48 L. Ed. 538, would require a deci- 
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sion hère in favor of the city of Mobile. The court there holds that 
goods brought from another state and not from a foreign country 
are subject to state taxation after reaching their destination and whiist 
held in the state for sale in the original packages. Kehrer v. Stewart, 
197 U. S. 60, 25 Sup. Ct. 403, 49 L. Ed. 663. 

My conclusion is that the motion for an injunction as prayed for 
should be, and it is hereby, denied, and that the demurrer to the bill 
should be sustained, and motion to dismiss bill granted. Let a decree 
be entered accordingly. 



THE CITY OF CAMDEN. 

(District Court, S. D. Alabama. July 25, 190G.) 

No. 1,119. 

1. Maritime Liens— Repairs and Supplies in Home Poet— Lien Given by 

Local Law. 

Claims for mateinals, repnirs, niid supplies for a vessel wliicli arise 
in the liome port, and for whicli a lien is given by tlie local law, stand on 
the same footing as is given by the maritime huv to similar claims arising 
In a foreign port. 

[Rd. Note. — For cases in point, see vol. 34, Cent. Dig. Jlaritime Liens, 
§ 60. 

Maritime liens created by state laws, see note to The Election, 21 
C. O. A. 21.] 

2. Same — Money Lent to Pay Off Liens. 

One who lend.s money on the crédit of a vessel to enable the owner 
to pay off liens thereon given by the state law, and which is so used, ac- 
quires a lien of equal standing with those discharged. 

[Ed. Note. — For cases in noint, see vol. 34, Cent. Dig. Maritime Liens, 
|§ 18, 36 ; vol. 44, Cent. Dig.' Subrogation, §§ G5, 60.] 

3. Same — Corporation Owner — Money I^ent by Treasurer. 

The fact that one who lent money to a Company which owned a 
vessel to be used in paying ofC claims which were liens thereon under the 
state law was the treasurer of sueh corapany does not prevent him 
from aequiring a lien of equal standing, where it is clearly shown that 
the loan was made on th_e crédit of the vessel ; and while his being the 
légal custodian of the company's funds is strong évidence that the loan 
was made on the crédit of the company, and not of the vessel, it is not 
conclusive, and may be overcome by évidence showing the company's 
condition. 

4. Same— Money Dde for Insub-^nce Peemiums. 

Tlie admiralty law gives no maritime lien on a vessel for unpald pre- 
miums for insurance thereon. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Maritime Liens, 
§ IT.] 

In Admiralty. In the matter of the claira of T. T. Tunstall, inter- 
vener, for money lent or advanced. 

Pillans, Hanaw & Pillans, for intervener. 
Gregory L. & H. T. Smith, for défendant. 

TOULMIN, District Judge. It is well settled that, by the gên- 
erai maritime law, one who loans or advances money to the master or 
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owner of a vessel, who is without funds, in a foreign port, to be 
used in furnishing materials, repairs, or supplies to the vessel, and 
which is actually used for that purpose, is entitled tO a maritime lien 
on the vessel therefor ; and that where funds are loaned in a foreign 
port to discharge valid existing maritime liens, and are so used, tbc 
lender may properly and equitabl}' stand in the place of the lien- 
holders whose demands hâve been discharged with the funds fur- 
nished by him. The Guiding Star (C. C.) 18 Fed. 263; The Au- 
gustine Kobbe (D. C.) 37 Fed. 701; Nippert v. Williams (C. C.) 
42 Fed. 542; The Worthington, 133 Fed. 72-5, 66 C. C. A. 555, 70 
L. R. A. 353; The Emilv Souder, 17 Wall. 666, 31 L. Ed. 683; 
Hughes on Admiralty, ,. 96. "By the gênerai maritime law, which 
gives a lien on a vessel' for necessaries furnished to her in a foreign 
port, monev is registered as material." The Citv of Salem (D. C.) 
31 Fed. 616, 2 L."R. A. 380. It is likewise well settled that, by the 
maritime law, for supplies or other necessaries furnished a vessel in 
her home port, or for money advanced or loaned to her to pay for 
the same, there is no implied lien. In such case the crédit is pre- 
sumptively given to the owner personally, and not to the vessel. The 
Emily Souder, supra : The Samuel Marshall, 54 Fed. 399 , 4 C. C. A. 
385; The Kate, 164 U. S. 458, 17 Sup. Ct. 135, 41 T. Ed. 512; The 
Oueen of St. Johns (C. C.) 31 Fed. 24. 

Money advanced upon the crédit of the boat, to pay off claims of 
a maritime nature, entitled to liens in admiralty, and actually used 
for that purpose, are entitled to the same rank in the distribution as 
the claims which were thus paid off. Claims for materials, repairs, 
and supplies, which arise at a home port for which a lien is given 
by the local law, are entitled to the same footing with claims arising 
in foreign ports. Thèse claims wdiile maritime in their nature, as 
founded upon maritime contracts, are not invested by the maritime 
law with a lien upon the vessel, enforceable as such by admiralty pro- 
cess in rem ; but a lien upon the vessel in respect to them being given by 
the local law of her home port, it is enforceable in the admiralty court, 
and is controlled by the principles of the admiralty law. The Guid- 
ing Star, supra, and other authorities cited supra; The Sylvan Stream 
(D. C.) 35 Fed. 314. The state law of Alabama déclares a lien on 
any steamboat in this state for work donc or material supplied by any 
person within the state, in and about the repairing, furnishing, and 
supplying such steamboat; and for wages of laborers, and shipkeepers 
of the same. Code Ala. 1896, § 2758. It seems to be settled, at least 
by the weight of authority, that money advanced to pay maritime 
claims that are liens by virtue of a local law, as well as of the 
maritime law, may itself become a lien against the vessel whose debts 
hâve thus been discharged. "But in order to establish a lien for money 
advanced, it must be clearly shown that it was advanced on the 
crédit of the vessel to pay lien claims, and that it was so used." The 
Wyoming (D. C.) 36 Fed. 493, and authorities cited therein. "Be- 
fore a lien exists for money advanced, it must be clearly shown that 
the pin-poses for which it is advanced are entitled to a lien. If ad- 
vanced for the purpose of paying claims to which a lien in admiralty 
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attaches, in that case a lien attaches to that monev, but not otherwise." 
The Gnidiiig- Star ( D. C.) 9 Fed. ô21. 

To entitle tJie intcrvener to a decree it mnst api)ear from t!ic évi- 
dence that he loaned to the owner of t!ie stcanil)oat, City of Caniden, 
money to pay off valid claims a;^ainst lier; that he so loaned ihc nioney 
on the creciit of the hoat, and that said claims \vcre entitled to liens 
on the beat. To entitle said claims to such liens, it mnst appear that 
the materials and supplies, on account of which said claims were 
made, were used by the boat, and that the repairs, work, and labor 
which were paid for with the money loaned by the intervencr, were 
donc on, in, or about the boat. There are cases which hold that 
the State statutes which provide for liens on a vessel in her home 
port create a conclusive presumption of crédit to the vessel — notably 
the case of The Iris, 100 Fed. 104, 40 C. C. A. 301. There are also 
cases which hold to the contrary — notably the case of Samuel Mar- 
shall, 54 Fed. 3<)9, 4 C. C. A. 385. I think the decided weight of au- 
thority sustains the case last cited. 

Ilowever, in this case, the question as to which line of décisions 
sliall be followed is not a practical one, as the évidence tends to show 
that the intervener loaned the monev on the crédit both of the vessel 
and the owner. The case of the Murphy Tugs (D. C.) in 28 Fed. 
439, which is mainly relied on by the contestants of intervener's 
daim, I think is distinguishable from this case. In that case, Thomas 
Murphy, the chief engineer of a line of tugs, whose services consist- 
ed in planning, superintending, and directing the opération and re- 
pairs upon the several vessels of the line at a salarv, presented a 
claim for salary, and also bills for repairs put upon thèse vessels. 
The court disallowed the salary, and postponed the lien for repairs. 
It appeared that Murphy was a stockholder and director, and the 
treasurer of the company to which the tugs belonged. Judge lîrown, 
who decided the case, said that he did not think the mère fa et that 
Murphy was a director and stockholder would neccssarily prevent 
his contracting with the company, or from accjuiring a lien upon the 
property. But that his position as the légal custodian of its funds 
was strong évidence to show that he relied upon the personal crédit 
of the company, or rather, upon his ability to pay himself out of its 
fiinds, and his lien should therefore be postponed to that of the other 
creditors. 

The effect of the décision, it seems to me, is that the stockholder 
of a company i not prevented from contracting with the company, 
and from acquiring a lien on its property, but the fact that he is the 
treasurer of the companv, and as such the légal custodian of its funds, 
is strong évidence that he relied upon his ability to pay himself out 
of its funds, and hence contracted upon the personal crédit of the 
company, and, therefore, his lien should be postponed to that of other 
creditors. The décision recognizes the right of a stockholder and 
treasurer to contract with his company, and to acquire a lien upon its 
property, but it holds that the treasurer having the légal custody 
of the funds of the company, or the right to hâve them, and to 
pay himself out of them, by waiving such right or failing to exercise 
147 F.— 54 
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it, his lien should be postponed to those of other creditors. In the casé 
at bar, the claimant was a stockholder and the treasurer of the Com- 
pany owning the beat, but it appears that tlie company had no funds 
at the time he loaned the money to the company to pay off the claims 
against the boat, and has had no funds in his custody sirice that 
time, and it appears tliat he loaned the money to pay such claims 
at the request of the manager of the company. The same reasons do 
not exist in this case as in the Murphy Tugs Case for denying the 
lien claimed. 

It seems to me, in accordance with the weight of reason and au- 
thority, the intervener, who loaned the money on the crédit of the 
boat to enable the owner to pay off liens given by the state law, and 
which was so used, acquired a lien of equal standing to those dis- 
charged with the money so loaned. Money loaned to pay a biU stands 
in the same relation to the boat as the bill paid. If that was a lien 
so is the new debt created by the loan, but not otherwise. Nippert 
V. Williams, supra; and other authorities cited, supra. Admiralty 
law gives no maritime lien on a vessel for unpaid premiums on in- 
surance thereon. The Daisy Day (C. C.) 40 Fed. 603, and authorities 
cited therein. The items for Insurance claimed in the intervener's 
account are, therefore, disallowed. The other items in his account 
disallowed are found in statement hereto annexed, marked "A." They 
are disallowed because not shown by the évidence to hâve been 
material used by. or work done on, the boat, and therefore lien claims 
of a maritime nature. The items of said account allowed are found 
in statement hereto annexed, marked "B." Thèse will be paid 
pro rata from the proceeds of the sale of the vessel. 

The exceptions of the intervener to the report of the commissioner 
are sustained; said report will be amended in accordance with the 
conclusions herein expressed, and a decree entered confirming the re- 
"'^'•t as thus amended. And it is so ordered. 



riIE CI-AVERBURN. 
(District Coiu-t, S. D. New York. September 19, 190C.) 

1. SiiiPi'iNG— Loss OF Cargo fbom Leakaqe— Exception in Bill of Lading. 

A provision of a bill of linling that the shipowner shall not be liable for 
loss by le.ikage proteets him as to ail leakage, howevei- great, unless caused 
by négligence, whieli must be shown to establish his llabillty. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, § 493.] 

2. Same— Damage to Cargo of AVood Oïl— Impkoper Packages. 

A loss through leakage of wood oil shipped from China to New York In 
oi-dinary barrels Ucld not to hâve been due to iniproper stowage but to the 
iusuliiciency of the packages, for which the carrier was not liable under 
the terms of the bill of lading, it being shown that such oil has a tendency 
to shriuk the barrels and cause leakage unless they are specially prepared. 

In Admiralty. Suit for damage to cargo. 

Stimson & Williams, Avery F. Cushman, and Victor M. Hunger- 
ford, for libellants. 

Convers & Kirlin, for claimant. 
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ADAM S, District Judge. This action was brought by Louis C. 
Gillespie and others, against the steamship Claverlnirn, to recover 
the damages they sustained tiirough the alleged négligent stowage 
of 272 barrels of China Nut Oil, known commercially as Wood 
Oil, at Shanghai, on the 5th day of October, 1904, bound on a voy- 
age to New York. When she arrived there, the barrels of oil were 
found to be déficient in contents to a considérable extent and the 
libellants allège that the conséquent loss, amounting to some $1,700, 
was in conséquence of improper stowage and that large and heavy 
cargo was stowed on top of the barrels in such a manner that the 
weight of the cargo was allowed to press directly upon the bilges of 
the oil barrels and thus injured many of them. The answer denied 
the allégation of improper stowage and set forth the exceptions 
contained in the bill of lading, which, among other things, provided 
that the ship should not be liable for insufifîcient packing, reasonable 
wear and tear of packages, leakage, drainage, inhérent quality or 
vice of the goods shipped. 

The oil was brought from Hankow, China, to Shanghai by an- 
other steamer and there loaded upon the Claverburn in good order 
and stowed, prpperly dunnaged, upon the bottom of No. 2 hold, in 
two tiers, each barre! in the second tier resting upon the quarters 
of four barrels in the lower tier. The steamer then proceeded to 
Singapore, where some of the barrels were re-stowed, so that from 
that port they were in three tiers. Up to Singapore nothing was 
stowed on top of them, but there a platform was built over the bar- 
rels and raised sufficiently to keep the weight of the superincum- 
bent cargo off and clear of the* bilges of the top tier of barrels. On 
this platform were stowed cases of jelotung which also extended 
over some bags of gambier stowed on the floor of the hold forward of 
the oil and separated from it by a partition of deal. This took the 
place of some coal which had been stowed there and was used on 
the voyage up to that place. 

The gambier received some damage to cover which the ship ten- 
dered and paid into court a sufficient sum, and there only remains 
for décision the questions concerning the oil. No unusual weather 
was encountered on the voyage. There was a large and somewhat 
unusual amount of damage, said to amount to 26^/2 per cent., while 
it appeared that many shipments had been brought hère with small 
damage, about 4 per cent., and some came without any. 

The mère fact that there has been excessive damage does not, 
however, prevent the ship from resorting to proper exceptions with 
référence to the character of the cargo or packages. In The Hél- 
ène, L,. R. 1 Privy Council, 231, it was said (240) : 

"The condition that the shipownerg are not to be acconntable for loakages 
does not, In its ordinary and grammatical sensé, put any liuiit to the quantity 
of lealcage ; and on principle, therefore, we do not thinli it would be justifiable 
to add any such llmit to its ternis. Nor are we aware of any authority for 
doing so. It follows that, in our judgnient, the mémorandum in the blll of 
lading protects the shipowner as to ail leakage except that caused by négli- 
gence, and, therefore, if no négligence is shown, there is no cause of action." 
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The question therefore is, was there négligence in the stowage? 
The testimony seems to be almost uniform that the method adopted 
was proper. There was no superincumbent cargo until the Singa- 
pore shipment was taken aboard, yet évidence of leakage was dis- 
covered after the ship left Shanghai and beîore there was any 
weight whatever above the oil barrels. There the jelotung was loaded 
but there was then no detrimental weight. The leakage, however, con- 
tinued to the end of the voyage, notwithstanding usual and careful 
stowage. 

The testimony satisfactorily shows that this kind of oil possesses 
drying qualities and has a tendency to shrink the barrels, to render 
the wood brittle, and almost invariably causes the barrels to leak 
and drain heavily when carried in large shipments. At one time 
this ofl was imported in iron drums and latterly the libellants, who 
are large importers, hâve instructed their Chinese correspondents to 
ship it in barrels of spécial construction lined with glue and paper. 

When the libellant Gillespie was first examined as a witness, he 
said that he had examined two barrels of the shipment which were 
brought into court as exhibits and that they were of the spécial con- 
struction designed for this trade. Upon an examination, however, 
it proved that they were not specially built or lined as he testifîed 
they were and he was compelled to admit that they were not such 
barrels but merely ordinary oil barrels. Thèse must be regarded as 
fair samples of ail the barrels. It is apparently well established 
that ordinary barrels are not proof against the qualities of this oil 
and I hâve concluded that the packages were insufficient to safely 
transport it, and that the damages miist be deemed to be due to that 
catise. 

It follows that the libel should be dismissed. 



In re FRANKLIN LUMBBR CO. 
(District Court, D. New Jersey. October 5, 190G.) 

1. Bankruptcy— Propekty Passing to Tkustee— Conditional Sale Con- 

TBACT. 

Under sections 71 and 72 of the New Jersey act respecting conveyances 
(P. L. 1808, 099), wbich provide tliat contraets for the conditional sale 
of chattels which are dellvered to the purchaser, unless recorded, shall 
be void as against bis judgment creditors or purchasers from him witli- 
out notice, property in possession of such a purchaser under an unre- 
corded coutract at the time of his bankruptcy is property which he 
could hâve transferred, and which misht hâve been levled upon and sold 
under judicial process against him. and passes to his trustée under Bankr. 
Act July 1, 1898, § 70, 30 Stat. 5G5 [U, S. Comp. St. 1901, p. 3451], free 
from any claim of the seller thereto. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, § 199.] 

2. Same— Execution Against Bankbupt— Pbopebtï Vesteu in Tbustee. 

Property of a bankrupt, the title to which has vested in his trustée 
under Bankr. Act July 1, 1898, § 70, 30 Stat. 5(>5 [U. S. Comp. St. 1901, 
p. 3451], is not subject to seizure on exécution against the bankrupt 
Issucd on a judgment recovered after the adjudication. 

[Ed. Note. — For cases in point, soe vol. G, Cent Dig. Bankruptcy, § 238.] 
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In Bankruptcy. On two pétitions of American Wood Working 
Machinery Company for delivery of property to it. 

John J. Marnell, for the American Wood Working Machinery Co. 
Otto A. Stiefel, for Schofield Bros, and Jacob D. Flock. 

LANNING, District Judge. On iVpril 14, July 14, and August 
17, 1905, the American Wood Working Machinery Company sold, 
by written contracts of those dates, to the Franklin Lumber Com- 
pany, three parcels of machinery. Each of thèse contracts contained 
the following langiiage : "It is agreed that title to the property 
mentioned above shall remain in the consignor until fully paid for in 
cash." On October 21, 1905, a pétition in invohmtary bankruptcy 
was filed against the Franlclin Lumber Company, and on November 
6, 1905, it was adjudged bankrupt. Partial payments only had been 
made on the three contracts. The American Wood Working Ma- 
chinery Company now seeks by its first pétition to bave the machin- 
ery returned to it by the bankrupt's trustée. 

Sections 71 and 72 of the New Jersey act respecting conveyances 
(P. L. 1898, p. 699) are as foUows : 

"Sec. 71. In every contraet for the conditional sale oC goods and chattels 
hereafter made, which shall be accompanied hy an aetual delivery and be 
followed by an aetual and continiied change of possession of the things 
contractcd to be sold, ail conditions and réservations which provide that 
the ownership of snch goods and chattels is to reniain in the per.son so con- 
tracting to sell the same, or other person than the one so contracting to' buy 
them, until said goods and chattels are paid for, or until the occurring 
of any future event or eontingency, shall be absolutely void as against the 
judgment creditors not having notice thereof, and subséquent purchasers and 
mortgagees in good faith not having notice thereof, whose deeds or mort- 
gages shall hâve been first duly recorded, from the person so contracting to 
buy the same, and as to them the sale shall be deemed absolute, unless 
snch contraet for sale with such conditions and réservations therein be re- 
corded as directed in the seventy-second section of this act. 

"Sec. 72. The instruments mentioned in the seventy-first section of this act 
shall be recorded in the office of the clerl^ of the court of common pleas of 
the county wherein the party contracting to buy, if a résident of this state. 
shall réside at the time of the exécution thereof, and if not a résident of this 
state\ then in the said clerk's office of the county where the property so eon- 
ditionally bought shall be at the time of the exécution of such instrument." 

At the dates of the exécution of thèse contracts, the FrankHn 
Lumber Company was a résident of Hackettstown, Warren county, 
N. J., and, iu order that the American Wood Working Machinery 
Company might reserve a title that would be good as against judg- 
ment creditors and subséquent purchasers and mortgagees in good 
faith of the Franklin Lumber Company, the contracts should hâve 
been recorded in the office of the clerk of the court of common pleas 
of Warren county. They never bave been so recorded. The resuit 
is that, at any time prior to the fihng of the pétition in bankruptcy, 
the Franklin Lumber Company might bave conveyed to a purchaser 
or mortgagee in good faith not having notice of the conditional sale 
a perfect title to the machinery. A further resuit is that, at any 
time before the tiling of the pétition in bankruptcy, a judgment cred- 
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itor of tlie Franklin Lumber Company miglit hâve secured a vaîid 
levy under exécution upon the machinery. 

Now section 70 of the bankruptcy act (Act July 1, 1898, c. 541, 
30 Stat. 565 [U. S. Comp. St. p. 3451]) provides that the tnistee of 
the estate of a bankrupt shall be vested by opération of law with the 
title of the bankrupt, as of the date he was adjudged a banknipt, to 
ail property "which prior to the filing of the pétition he could by any 
means hâve transferred or which might hâve been levied upon and 
sold under judiciaî process against him." The argument that the 
bankrupt in the case now in hand had no title to the machinery is 
not in ail respects sound. As between it and the American Wood 
Working Machinery Company alone, without the intervention of the 
rights of others, the argument is sound. But as between it and its 
judgment creditors or bona fide purchasers or mortgagees, not hav- 
ing notice of the conditional sales, the argument is not sound. As 
to such purchasers and mortgagees the sale would be deemed ab- 
solute, and not conditional. Therefore, since the Franklin Lumber 
Company, at any time before the filing of the pétition against it, 
could hâve conveyed the machinery by a good title to any bona fide 
purchaser or mortgagee in good faith not having notice of the con- 
ditional sales, and since a judgment creditor could hâve secured a 
vaHd levy thereon, the bankrupt's trustée, by the provision of section 
70 of the bankruptcy act above quoted, is now vested vv^ith a title un- 
impeachable by the American Wood Working Machinery Company. 
The conclusion thus reached is sustained by Chesapeake Shoe Co. 
v. Seldner, 122 Fed. 598, 58 C. C. A. 261, and also by the reasoning 
in Hewitt v. Berlin Machine Ce, 194 U. S. 296, 24 Sup. Ct. 690, 48 
L. Ed. 986. 

This pétition of the American Wood Working Machinery Com- 
pany must be dismissed. 

A second pétition of the same company shows that Schofield Bros, 
commenced a suit at law against the bankrupt on October 6, 1905, 
two weeks before the pétition in bankruptcy was filed, and recover- 
ed judgment thereon Mardi 17, 1906, more than four months after 
adjudication of bankruptcy, and more than three months after the 
trustée Flock was appointed. As already stated, section 70 of the 
bankruptcy act provides that the trustée of a bankrupt's estate shall 
be vested by opération of law with the title of the bankrupt "as of 
the date he was adjudged a bankrupt." Execution was issued on 
the judgment of Schofield Bros., and a levy made Mardi 19, 1906. 
But the judgment was against the bankrupt. The command of the 
writ of exécution was to levy on the property of the bankrupt. This 
was not done. The property levied on was that of the trustée in 
Ijankruptcy. The title was in him, and not in the bankrupt. Be- 
sides, he is an ofîicer of the law. He took his title as such. The 
property is in custodia legis. Wlien it became so Schofield Bros, 
had not yet recovered their judgment. From the time it became so 
the jurisdiction of this court over the property has been suprême and 
exclusive. It was not possible for the sherifif, to whom Schofield 
Bros, delivered their writ of exécution, to secure a valid levy upon 



8CHOELLKOFF, HARTFORD & MACLAGAN V. UNITED STATES. 855 

the property, at least without the consent of this court. The pre- 
tended levy therefore is invalid. It is the duty of the trustée to 
hold the property and protect his title. It follows that the prayer 
of the pétition that the sheriflf be ordered to deliver the property to 
the American Wood Worlting Machinery Company cannot bc 
granted. 

This pétition, also, must be dismissed. 



SCHOELLKOPF. IIARTFOKD & MACLAGAX v. UXITED STATES. 

(Circuit Court, D. New Jersey. July 25, 190G.) 

No. 1.093. 

1. CusTOMS DuTTES— Appeal fkom Gekeual Apphaiskiis—Review ok Find- 

iNcs— Incomplète IvECORO. 

■\Vhere, on review by a Circuit Court of a tle<>ision of tlie Board of 
General Appraisers, under Customs Administrative Act June 10, 1890, e. 
407, § 15, 2(> Stat. 138 [tî. S. (^ouip. St. 1901, p. 19:î3], the record 
returned by the Board was defectlve by reason of the loss of the évi- 
dence on which the Board's findings \vere based, helcl that, no other évi- 
dence boing prosented, it must be conclusively presumed that tlie flndings 
by tlie Board were proper and justifiable. 

[i:d. Note. — For cases In point, see vol. 1-5, Cent. Dig. Oustoias Duties, 
§ 205.] 

2. Evidence— Pbesumption fbom Similarity of Names. 

It was contended by the iniporters of an article known as "dead oil" 
that it should hâve been assossed with duty at the rate held in various 
court décisions to be applicable to so-t-alled dend oil. Helit, that it canuot 
be assumed that dead oil is ahvays and everywhere. eitlier actually or 
commercially, the sanie article, nor, in tlie al)sence of évidence, that the 
article in question was the sanie as that covered by the décisions referred 
to. 

On AppHcation for Review of a Décision of tlie Board of United 
States General Appraisers. 

For décision below, see G. A. .507, T. D. 11,061, which affirmcd 
the assessment of duty by the collector of customs at the port of 
Perth Amboy. 

Stanley, Clarke & Smith (Frederick W. Brooks, of counsel), for im- 
porters. 
John B. Vrecland, U. S. Atty. 

CROSS, District Judge. The importcrs' pétition was filed in this 
court May 21, 1891, and an order was made on the same day direct- 
ing the Board of General Appraisers to return to this court the rec- 
ord and évidence taken by them, together with a statement of the 
facts in the case, and their décisions thereon. The return oi the 
Board made pursuant to this order, was filed August 9, 190.5, and 
embraced only a copy of the importers' entry, a copy of the dé- 
cision of the Board, together with a décision of the Board made in an 
«arlier case and foliowed in this. The return stated that it was im- 
possible to comply fully with the court's order by furnishing the en- 
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tire record, owing to the fact that the papers origînally in the posses- 
sion of the Board had been mislaid and could net be found, and that 
the duplicate papers formerly in tbe files of the custom house at the 
port of Perth Amboy had been destroyed under authority of the 
Secretary of the Treasury. The pertinent facts concerning the sub- 
ject-matter of the importation, so far as they appear, and the findings 
and conclusions of the Board thcreon, may, perhaps, best be given in 
the langnage of the Board of Appraisers, which follovvs : 

"Tlie merchandise the snbject of tliis protest consisted of 3,503 barrels of 
dead oil Imported into the port of Perth Amboy January 16, 1890. ïhe coi- 
lector levied duty thereou at 25 per cent, ad valorem under Act Oct. 1, 1800, 
c. 3244, § 1, Schedule A, par. 70, 26 Stat. 570, addiug the value of tlie 
barrels as per Invoice to make market value. ïhe protestants claim that the 
dead oil is only dutiable at 20 per eent. under paragraph 19 (Schedulo A, 2fi 
Stat. 507), as a préparation of coal tar, also that the barrels should bave been 
admittod free under paragvaph 493 (section 2, Frco List, 20 Stat. 003), as 
'barrels * * * of American manufacture exported fiUed with American 
products * * * and returned flUed with foreign products.' 

The classification of dend oil under paragraph 70 was recently afflrined by 
the Roard in G. A. 453, T. D. 10,958; and we adopt the findings and conclusions 
therein expressed. The collecter refused to. admit the barrels free, because the 
shipper and importer failed to comply with the treasury régulations of Mardi 
12, 1884 (T. D. 6,235), continued in fiarce by order of August 7, 1800. 

ïhe protestants' entry did not contain a. déclaration by the importer of the 
name of the e.xporting vessel, the date of the shipper's outward manifest, and 
the marks and nunibers upon the articles for which frco entry is sought, or in 
fact any information except the statement 'barrels of IT. S. manufacture,' 
In the oath annexed to the entry it is stated that the several articles of mer- 
chandise meutioned in tbe eiitry are, to the best of the Knowledge and belief 
of the afflaut, truly and bona flde manufactures of the United States, and that 
they were truly exported and imported as therein expressed. The shipper also 
déclares in bis shipping bill that the articles hereinafter named are trul.y of 
the manufacture of the United States, but he does not state what the articles 
are. The face of the shipping bill states 3,503 barrels of dead oil. Thèse 
documents are palpably erroneous, incomi)lete, and whoUy fail to meet the 
requirements of the 'second' paragra])li of the régulation before meutioned. 
The protestants, haviug failed to furnisli the proof required for free entry of 
sald barrels, could not properly insist upon their admission free vinder para- 
graph 493. The protest is overruled and the action of the collecter aflirmed." 

As the foregoing statement contains ail of the facts now before 
the court, it is impossible to see how any relief can be affordcd the 
appellants. In the absence of any proof to the contrary it must be 
assumed that the findings of fact and the conclusions of the Board 
thereon were proper and justifiable. That is the only presumption 
in the premises. The following citations are pertinent to this view : 
It is apparent that the usual presumption of a légal collection is not 
changea by the circumstances of this case, and that the burden is 
upon the importer of overcoming this presmnption by proof that the 
exaction of the duties was unlawful. Erhardt v. Schroeder, 155 
U. S. 124, 130, 15 Sup. et. 45, 39 L. Ed. 94. The presumption is 
that the collector of customs acted rightly in imposing a duty on 
imports, and the burden is on the one contesting validity of the duty 
to show that it Vi'as not properly imposed by the tarifif laws. Weil- 
bacher et al. v. Merritt (C. C.) 37 Fed. <S5. Where an importer on 
the trial of an action at law in the circuit court to recover the amount 
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of duties paid r.nder protest fails to introduce any compétent évi- 
dence of one of the essential facts in relation to thc o-oods allejyed 
in bis protest, and on whicli he based liis claim for a différent classi- 
fication, the presumption of correct classification will pre\'ail, and 
the direction of a vcrd.ict Un- Ih.c défendant is i)r(.ij)er. Davies et al. 
V. ]\li]ler et al, 91 Fed. (Ji-'î. -î ! C. C. A. oi. Where, on ap])cal froni 
a décision of thc l'oard of C/cntral A-rprniscrs. aflirrainf;' the col- 
lector's classification of impr)rled mercliaîidisc, tliere is no évidence 
to overthrow the classification, thc d.ecision of the Board must stand. 
Bailev & Co. v. United States (C. C.) 122 Fcd. ?.j1 ; see, also, Meyer 
V. Cachvaladcr (C. C.) 4!) Fcd. 2G. 

The ciuestion now prescnted is not whcther this court would have 
reached a difi'crcnt conclusion hacl the matter been presented to it in 
the first instance, upon thc facts l:)eiore the Board of General Ap- 
praisers, but whcther the finding- of thc Bioard is so contrary to the 
weight of the évidence that thc court is justified in setting it aside. 
Mexican On^-x iS: Trading- Comnany v. United States (C. C.) G6 
Fed. 732. As already stated, there are no facts presented, much 
less facts to warrant a finding that the classification made by the 
collecter was incorrect or that the conclusions of the Board of Ap- 
praisers were not justifiable. The connsel for the petitioner have 
cited cases holding- that the merchandise in question, dead cil, is 
dutiable under paragraph 19 of the act of 1890 (26 Stat. 567), at 20 
per cent, ad valorem, rather than under paragraph 7C of said act (26 
Stat. o70), at 25 per cent, ad valorem, as determined by the collector. 
But dead oil is not specifically mentioned in the act; and in the 
absence of proof it cannot be assumed that it is always and everj'- 
wdiere either actually or commercially the same article. For ail 
that appears, évidence might sho-vv that it could properly be classi- 
fied under either of said paragraphs, depcnding- upon its dérivation 
and manufacture. Tn other words, it cannot be assumed that the 
dead oil now in questioti is necessarily the same product referred to 
in the cases cited: and when we corne to consider the question of 
the barrels, as to wdiethcr thev were manufacturcd in the United 
States and should have been admitted free of dutv under paragraph 
49,3 of the act of 1890 (26 Stat. 603), thc findings of the Board ob- 
viouslv put the petitioners out of court. The procecdings are held 
to be irreîj-ular not onlv, but the documents presented, includinsr the 
shippinqf bill, which upon its face called for 3,593 barrels of dead oil, 
are declarcd. among other thines, to be "palpabh-- erroneous," and 
the coneltision reached was th^'t the protestants failcd to furnish the 
necessarv proof requirerl for the fr^^e cntry of the barrels. It is 
iiseless to ars;ue, however. when no facts arc presented upon wdiich 
to base an argument, and vdnen, toc, in thc absence of such facts, 
everything is conclusively presumed in favor of the findings below. 

A decree will be entered in favor of the respondent, with costs. 
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In re DOWNING PAPER CO. 

(District Court, 15. D. Poiinsylvania. July 8, 1905.) 

No. 1,948. 

S.vr,ES--TRA\sFER oF Titi.e—Proit.rty Bought on ArrROVAl. 

V. liprc ail cuiiiiKî, sold to u corpoiiition subject to approval aftor 00 days' 
tria), wiis retained and uscd uiitil tlie baukrniitcy of tlie eoriioration 
iieai'ly a yi*ar later, duriu^ wUirli tiiiie no dissatisfaetiou was expressed. 
and tbe sfUor sent a umnljer of statements t'or tlie priée, the sale beoame 
abt'fdute. and the ensine passed to tbe trustée in baukruiitcy as property 
of tbe eh4ate. 

iEd. Note. — For cases in point, see vol. 4.3, Cent. Dig. Sales, §§ 409-417, 
ÔÔT.i 

In Eankriiptcy. On certificate of référée. 

The following is the opinion and order of the référée upon the claim 
of the Dillon Machine Company : 

The Dillon Machine Company haa flled its pétition, alleging thaï?, at the 
time of the bankruptey, tbe bankrupt had in its possession a certain machine, 
ktiown as a "No. 1 .Tordan Kngine," whicli was delivered to the bankrupt upon 
trial only, and never was accepted by the bankrupt, and that the title to tbe 
same is in the petitioner. The receiver (now the trustée), ausweriug the péti- 
tion, avers that said engine is not the property of the Dillon Machine Company, 
liut belongs absolutely to the Downlng Paper Company, and was its property 
at the time the pétition in bankruptey was filed. The pétition in bankruptey 
agaiiist said company was filed on May 17, 1904, and the adjudication was en- 
tered .Tune 10, 3904. 

In support of the pétition, M. B. Bacon, salesman of the Dillon Machine 
Comiiany, testities that in 1903 he called ui3on the Downing Paper Company, 
and "thoy said they would take one of our engines on trial. I told them I was 
satistied it would do the work they required, and they said if It did they 
would order another one ; but they had to try it flrst. Q. Did they mention 
tbe terms? A. They said they would not pay for it unless it was satisfactory. 
They had to try it first in order to test it, whether it was or not. * * * 
Q. Was the price mentioned? A. Yes, sir; it was to go in along with another 
engine of another make. That was to be on trial too. • * * jir. Stehvagon 
said * * * the engine, if they got it from us, would be put alongside 
another engine, and the one that proved the most satisfactory they would order 
another one like it and throw ont tbe one that did not corne up to tlie require- 
nients. * * * Q. When were they to pay, if it proved satisfactory? A. 
'l'bat was to be arranged with Mr. Dillon. Q. You did not arrange that? 
A. No. Q. Was there anj' time flxed during wliieh they were to try it for? 
A. They said tbe other people would allow them to try it for two montlis. I 
told them if it was a reliable maker we would allow tlieni just as long as the 
otlier people did." 

Aftcr tbis interview of Bacon with the Downing Paper Company, the fol- 
lowing letters were written : 

"The Downing Paper Co. 

"West Pbiladolpbia, Pa., May 29th, '03. 
"Dillon !\facliine Comiiany, Lawrence, Mass. — Dear Sirs: Your Mr. N. B. 
Bacon called upon us tbis morning, and bas jiersuaded us to put in on sixty days 
trial your No. 1 Jordan engine which he guaraiities will do our work, for 
Ibe suin, if approved, of .$ôOO.OO, delivered in Philadelphia. We expect to 
jiîace alongside of tbis .Tordan one of another make, and tbe one giviiig us the 
hest satisfaction will be retained and the second one ordered, when we are 
coiivinced of the engine Iiost adapted to our jiur]«)ses, and of course the one 
which does not give us satisfaction will be returned; as both makers agrée 



XN RE DOWNING PAPER CO. 859 

to put tlieir Jordan in on trial and. allow us to be tlie judge of their merlts. 
We would like to bave a bine print and ail necessary information, in order that 
it inay be iset up properly, and that the best rosults be obtaiued. We would 
also like a spécial priée for refilliiig your engino, as it Is llkely tbat with our 
stock it will bave to be retilled every three or four months. If you liave 
furnisbed eugines to parties in the same line of business as ours, yoTi are un- 
donbtedly aware of the diffleulties with which wo liave to contend, as we get a 
good deal of foreign substance with our stock. AVe shall, of course, take ail 
possible précautions to keep meta! and w-ood ont of the engine, and we liope not 
to be troubled very greatly in this respect ; but we want you to know that our 
stock is the hardest kind of stock the Jordan can be used on. 

"Kindly advise us how quickly you can forwarrt us an engine, and oblige, 
"Kespectfully, The Downlng Pai)er Co., 

"W. 0. Downiug, l'resideut." 

"Dillon Machine Co. 

"Lawrence. Mass., June 1, 1D0,S. 
"The Downing Paper Co., West Philadeipliin. Pa. — Gentienien : We are in 
receipt of j-our order of the 29th ult., for oue of our No. ] Joi'dan englues on 
sixty days' trial. AVe will accept your ordc^r. We bave inc!ii;-cd you a print 
of the machine referred to. In regard to tlie lilling for thèse macliines, our 
regular price is .$85.00 f. o. b. Lawrence. Jlass., but we will make the priée 
S80.00, freight allowed. This fllling costs a little more tlian the ordinary 
filling, as there is more of it. The bars are 2%" ]>y o?'/ic" in the plug and 
1%" by s/ie" in the shell. Thèse .Tordaus liave a 15" end thrust which gives 
longer wear than the ordinary Jordiui. We will probably ship the Jordan the 
latter part of this week. 

"Tours trul.v, Dillou Machine Co. 

"Die. by L P. Dillon, Près." 

The engine was sliipped on .Tune 9, lOOn. and in due time received by the 
bankrupt and set up and used by it to tlie time of the b'iiikrui)tcy. Entry 
of the transaction was made in the order book of tlie Dillou Jlachine Com- 
))any as follows : 

Date. No. By wham ordered. Description. Priée. Tenus. 

5/29/03 1511 The Downing Paper Co. 1 #1 Jordan Engine .'JSOO.OO it 60 days' 
Pliiladelphia, Pa. approved. trial. 

The bookkeeiier of the Dillon Machine Company testifies tliat in addition 
to above entry the transaction is shown on their books, as follows: "Q. Haye 
you ever sont them a bill? A. A hill was sent with the sliipping receii)t. 
Q. Was the engine charged up on the daybookV A. Char.ged up on the 
journal. Q. By you? A. Yes. It was put oi'iginally on tlie order book. 
Q. My question was, 'was this engine charged against the Downing Paper 
Company on any book.' and you answered 'on the jcmrnai''' A. It was entercd 
on the Journal. Q. You hâve not that with you? A. No, sir. Q. Do you 
Icnow what it says? A. Downing Paper Company, No. 1 Jordan Enghie, 
!iî500.00 Q. And you sent them a bill with the shipment? A. Yes, sir. 
* * * Q. Does this appear on your ledger? A. Yes, sir. Q. Y'ou bave not 
the ledger v.-ith you? A. No. Q. Did you enter it on the ledger? A. I did. 
Q. What does the ledger say? A. Merely the date of the iuvoice and the 
amouiit. That is ail that is on the ledger, and the initial of the book it was 
taken from. Q. A charge against the Downing Paper Company as of June 
9, 1903, of $.500.00? A. It appears so on the ledger." 

The bookkeeper of the Dillon Mncliine Company furthor testifies that there 
was 110 correspondeuce betw-een the parties, except the two letters above 
mentioned ; but that there were sonie stateinents sent, as to which he says : 
"Q. Never reqnested payment? A. There wei'e some statoments sent. Q. 
When? A. I sent stateinents once or twice, I believe. Q. When? A. I 
conld not tell you the dates. Q. What did tliose statements say? A. After 
they had had the machine about six montlis, I sent them a statement. Q. 
What did it say? A. There was nothing on the statement, exeept the datf 
and the amount of the indebtedness, that was ail. Q. The statement showed 
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that your Company wantedthem topny $500.00, dit! itiiot? It was a pnper 
reading sonietlilug like tliis, Downins Paper Company, Dr., to .vour company, 
Jordan engine, June 9, 1003, $r>."iO.()()? A. Tliere was uothiug said about a 
Jordan engine. Q. AVelI, mereUandise, $550.00? A. $500.00. Q. How many 
statements did yen send? A. I tliiiik I sont two or tUree. Q. Ail alike? A- 
Yes, sir. Q. Are any copies of your statements in your order bock? A. No, 
we don't copy statements. Q. Did you get any answers to tliose statements? 
A. No. Q. Did you ever draw on tlieni? A. No." 

The bankrupt company did not take any évidence. It Is not shown that the 
bankrupt company did jiut in anotlier engine and test it in comiietitiou with 
the engine of the petitioners. Tlie Dillon Machine Company allowed the 
enghie to remain in tlie jiossession of the bankrupt from the time of ship- 
ment early in June, 1003, for about six mouths without Inquiring whether tlie 
engine was ai)])roved, without agreenient extending the time flxed in the 
coutract, namel.v, (SO days on trial, and without inquiry as to the resuit of 
the test of the engine in compétition with another engine, if such compétition 
was had, and at the end of six months sent several statements to the 
bankrupt eompiiny claiming the priée of the engine. The bankrupt company 
did not at any time expi'ess dissatisfaction with the engine or ofîer to return 
it, but retained it and used it, and by its acts asserted absolute ownership 
of it. Where there is a sale ujion trial, with a time flxed by the parties, 
a frilure to return the goods, or give notice in accordance with the agreemejit, 
makes the sale absolute. Butler v. Scliool District, 149 Pa. 355, 24 Atl. 308, 
and cases cited. 

Applying the law to the facts of this case, the sale of the engine nnist 
be held to be absolute, and the title to it is vested in the trustée. The Dil- 
lon Machine Company was allowed by the court to take said engine upon 
giving bond in the pénal sum of $1,000 conditioned to abide by ail the hiwful 
orders of the court relatiug to said engine and the interests of the estate 
aiui its creditors therein. 

It Is ordered that the said Dillon Machine Company pay to the trustée 
tlie value of said No. 1 Jordan engine at the time the said engine was dclivered 
to the Dillon Machine Company by order of the court. 

Harry S. Hopper, for Dillon Mach. Co. 
J. Sicgniund Levin, for trustée. 

HOLLAND, District Judge. For the reasons set forth in the report 
of the référée, the order recommended by him is approved. This order 
is as follows : 

"It is ordered that the said Dillon Machine Company pay to the trustée 
the value of said No. 1 .Tordan engine at the time the said engine was 
delivered to the Dillon Machine Company by order of court." 

And it is so ordered. 



In re TILLYER et al. 

(District Court, E. D. Peunsylvania. July 8, 1005.) 

No. 1,048. 

Bakkruptcy— DisciiAuapî— OnouNns for Refural. 

Evidence considered, and hckl not to sustain a spécification of objection 
to a haiikrupt's discharge, on the ground of a fraudulent concealment of 
property, by causiug stock in a corporation in faet paid for by him, to be 
bought by bis wife, and held in trust for bis lieneflt, but to show that the 
stock was bought with the sex)arate nioney of the wife. 
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In Bankruptcy. On report of référée recommending discharg-e. 
The following is the report of David Werner Amram, référée in 
bankruptcy : 

William ïillyer and Issac H. Tillyer, individually. and trading as Tillyer 
Bros., were adjwlicated bankrupts ujioiv tlieir own iietition on Jlay 22, 190B, 
iind the matter was rot'erred to me as roferee. At tlie fir.st iiioptins of r-rcditors 
hold before me tlio baiiknipts werc examiiied, and a eop,y of tlie testiniony tlieu 
taken is handed up wltb tliis report. ï'hereaftor tlie banknijits tile<l tlieir 
pétition for discliar^e, and objections wore tiled tliereto by Albert .1. Tillyer, 
adminifitrator of the estate of Charles Tillyer, deceased. The jietition for dis- 
eharge, and the spécifications of objection, were therenpon by order of your 
honorable court, niade on the 28th day of Septomber, 190.3, referred to me to 
ascertaln and report the facts, tosether with the testimony and my flndiugs 
thereon. I held several meetings at which testimony was taken on behalf of 
the objecting crertitor, and a copy of the testimony is handed up with this 
report. 

The spécification of objection to the discharge of William Tillyer is entirely 
insufficient both in form and in subst,anee, and I tlierefore reeoinniend tliat tliis 
spécification of objection be dismissed, and the discharge of William Tillyer 
granted. There were three spefàlications of objection to the discharge of 
Isaac H. Tillyer. The first and third spécifications are insufficient in forn) and 
in substance, and were not pressed by the objecting creditor. I tlierefore 
recommend thall they be dismissed. Objection niight bave been made to the 
sufîiciency of the second spécification of objection. AVlietlier or not the bank- 
rupt's failnre to object to the sufficiency of the specihcation, and bis willing- 
ness to subniit in this proeeeding to an examiiiatioii on the merits. is a waiver 
of sucli defect need not now be considered, inasmnch as I ani of the opinion 
that, even if the sufïicieney of the spécification of objection be assumed, the 
objecting creditor bas entirely failed to substantiate the charge of fraud niade 
therein. The objection to the discharge was made by the administriitor of 
the estate of the bankrupt's father ; tlie only creditor that filed a proof of debt 
and appeared in thèse proceedings. The charge is based uiion tJie following 
alleged fact : That the wife of the bankrupt liolds 80 sliaros of stock vahied at 
fP4,000 in the Vin(ïland Wiiidow (Mass Company, of wliicli the bankrnijf is 
suiierintendent and manager, and that she purchased this stock with moiiey 
given to her by lier husband, so tliat the certificates might be i)laced in her 
name under a secret trust for lier husband, for the purpose of jirotecting them 
froin his creditors. 

Tlie only testimony taken was that of tlie bankrupt and his wife, and this 
testimony shows that ;\rrs. Tillyer ))urchased the 80 shares of stock between 
the years 1899 and 1902, and that she paid the .•f4,000 for them with nioney 
derived from the following sources : 

From the sale of a pièce of real estate owncd by lier at Frankford 

avenue and Pauphin street in the c-ity of Philadeliihia ifl,200 00 

From two mortgages on a iii(-co of i-cal estate owned by lier at 211 

East avenue, Vineland, New .Jersey 1,400 00 

Cash of her own saved bv lier frcjm moneys received from lier hus- 
band '. 100 00 

A loan made by lier for wbich she gave the stock in the Window 

Glass Company as collatéral security 1,300 00 

Total ,*4,000 00 

The real estate in I'biladel]ibia ont of whicli .Mrs. Tillyer realized $1,200 
formerly belonged to Cliarles Tillyer. the lianlji'U|)fs father. but, on bis death, 
the title vested in .Tulia Tillyer. bis widow, and ls;uic Tillyer, Ilarriet l'rown, 
William Tillyer, aiul Albert "^rillyer, bis cbildren. 'l'iie pro])('rty was tbere- 
after sold by the sherifl' under a judgment of .Inli.-i Tillyer against her hu.sband, 
and bouglit iii by her at the sheriff's sale. Inimc<linte]y tliereafter, to wit. on 
September 26. 189.5, she conveyed lier title to Kate 'i'illyer, the bankruiifs wife, 
and three years later, to wit, on Novoniber l'>, 1S9S, Ilarriet Brown, Albert 
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Tillyer (the objecting creditor) aud Willinm Tillyer joined in a deed of their 
interest to Kate Tillyer, and abont two montlis iatev sbe (ber husband joining 
lier) sold the property to William Arnell, and it was ont of this sale tbat sbe 
made the $1,200. ïliis $1,200 was glven by ber to ber husband, tlie baukrupt. 
He repaid it in paynients made to lier froni time to time ont of his salary as 
superintendent of the glassworlvs, and she used tlie money tbus repaid to her 
by her husband to pay for a part of the stoelv in the giass company. The 
property at 211 East avenue, Vineland, was mortgaged by ber for $1,400 more 
tban she paid for it. According to her testiinony, it appreciated in value to that 
extent, and enabled her to mal'^e the loan. Ail of thèse faets are uueoutra- 
dicted, and show that the nione.v paid for the stoclc in the glassworks was tlie 
money of Mrs. Tillyer, and not that of her husband, tlie bankrupt. There was 
other testimony, likewise uncontradicted, that the bankrupt owed his wife 
$2.300 for two loans which she made him in 1889 and 1892, respectively, and 
that the moneys which be had been paying to her ont of his salary as superin- 
tendent of the glassworks was upoii aecouiit of this Indebtedness, as well as 
on account of the balance due her on the $1,200 loan. 

It appears that 20 years ago the bankrupt had a grocery store In Philadelphia, 
and owned sonie building association stoclî ; tbat he was then perfectiy solvent, 
and had transferred his building association stocli; to his wife. He wns alwut 
to give up his grocery store because he eontemplated removing to Winslow, 
N. .T.. when, at the suggestion of his wife, he allowed her to continue to conduct 
the store in Philadelphia instead of selling it. lie renioved to AVinslow to con- 
duct a glass business there, and she Ivcpt the store in Philadelphia. While 
condueting the store in Philadelphia, she appropriated the profits thereof, as 
she considered it to be her property l)y gift froin her husband ; and with the 
moneys thus saved she kept up her building association stoclc. Subsequently 
she borrowed S1.9()0 and $400 from the building association, and gave the 
money to her husband. He lost it in the glass business in Winslow. He be- 
came insolvent, and his wife was one of his creditors to the amount of .$2,?.O0, 
and he now allèges that from time to time he paid ber, ont of moneys earned by 
him, small sums on account of this indebtedness. It is true that business rela- 
tions between husband and wife, wbicb are made the basis of claims against a 
bankrupt estât e, or which are used for the benefit of either of the parties there- 
t.o in banlvruptcy proceedings, are to be subjectod to most careful scrutiny. 
Such transactions are rarely free from siLsyjicion. Tlie testimony in this case 
does not warrant the référée in flnding that the allégations made by the hus- 
band and wife are untrue, and, in view of tlie fa et that theirs is the only testi- 
mony in the case, the second spécification of objection bas not been sustained. 

For the above reason, I recommend tliat the second spécification of objection 
be dismissed, and tbat Isaac H. Tillyer be discharged. 

William A. Carr, for bankrupts. 

William S. Divine, for objecting creditor. 

HOLLAND, District Judge. For the reasons stated in the report 
of the référée in this case, the recommendation that the bankrupts be 
discharged is approved ; and it is so ordered. 



In re SCIIOFIELD. 
(District Court, E. D. Pennsylvania. June 19, 1905.) 

No. 387. 

1. Bankruptcy— AssFTS OF EsTATE— Life Insurance Policy. 

An endowment policy of Insurance on the life of a baiilj;rupt, payable 
to him at the end of tlie terni if living, or in case of his prior deatli to his 
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■wlfe, is one in which he bas an interest vvhich passes to Lis trustée for 
the beneflt of his creditors. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Banliruptcy, § 201.] 

2. Same— Discharge— Fraddi;i,ekt Concealment of Psoperty. 

Ttie failiire of a bankrupt to seliedule a life insuranoe policy payable 
to his wife In case of liis deatli, taken ont at lier instance and on wliich 
she liad paid ail tlie preruiums, even tliougli sucb policy as niatter of law 
belonged to his estate and sliould hâve been scheduled, will not debar 
him froni tbe right to a discliavge on the ground of concealment of prop- 
erty or making a false oath, where the omission was niade in good faitli 
on the advice of counsel that the policy was the proiKsrty of bis wife, 
and where he frankly stated the facts in relation thereto on his examina- 
tion, produced the polic,y when required, and on a détermination that 
it belonged to the estate paid the surrender value ; such facts being in- 
sufiicient to show that tbe omission was knowiugly and fraudulently 
made. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, §§ 
611, 729, 775.] 

In Bankruptcy. On report of référée. 

The following are the reports of Théodore M. Etting, référée, omit- 
ting the formai parts : 

Prom the évidence above referred to, I find the facts to be as follows : 

.T. Dobson Schofield, whose application for discharge is now under considéra- 
tion, was adjudged a banlîrupt upon his own pétition on the 21st day of De- 
cember, 1809. Some 6^,^ years préviens thereto, the bankrupt liad taken out a 
policy of insurance on his own life. This policy, tlie premiunis on which had 
been paid by his wife, was in full force and effect at the time of the applica- 
"tion and adjudication before referred to. lîeing in doubt as to whetlier or not 
the policy in question should be included in his schedules, tbe bankrupt con- 
sulted his counsel. and under bis advice tlie policy was omitted, and the ansvver 
made to the inquiry contained in Schedules B3c in référence to the existence 
of polieies of insurance was "None." When examined by his creditors, in 
answer to a spécifie inquiry relative to insurance, the bankrupt stated that be 
had an endowment policy of $5,000, which was payable to his wife, at whose 
instance it had been taken out and who had paid the premiums thereon, and 
in whose keeping the policy then was. At the next meeting of creditors, the 
policy was, on call, produced. 

I 6nâ that said policy of life Insurance is dated ,Tuly 13, 1893, and that it 
was issued by the New England Mutual Life Insurance Company, of Massachu- 
setts, upon the life of J. Dobson Schofield, for the sum of $5,000, payable at 
the end of 30 years to the said J. Dobson Schofield, or, in case of his death 
prier to that date, to his wife, Annie P. Schofield, if she survived him, other- 
wise to his executors or administrators. On the back of the policy is printed 
section 76 of the Massachusetts insurance act of 1887 (St. 1887, p. 818, c. 214), 
which provides against forfeitures for nonpayment of premiums after two 
full annual premiums had been paid; and further provides that every such 
policy shall hâve a surrender value, that its holder may, uiion any subséquent 
anniversai-y of its issue, surrender the policy and claim and re<;over its cash 
surrender value, but that no surrender shall be made without the written as- 
sent of the person to whoni the policy is nuide payable. I find the surrender 
value of the policy above mentioned at the time of the bankruptcy was .$(J81.63. 

Upon its production the policy was claimed by creditors as a part of the 
assets of the bankrupt's estate. This claim was resisted by the biinkrupt on 
the ground that the policy belonged to his wife. Pending tlie détermination 
of the issue thus presented, the référée directed that delivery of the policy 
be made to tlie trustée in bankruptcy, and this order tbe bankrupt forthwitii 
obeyed, continuing to protest, however, that the property was not his, but his 
wife's. The interest of the local agent of the company was enlisted by the 
bankrupt, who called upon him on several occasions, to obtain his assistance. 
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The trustée was litewise informée! that tlie position talvon at tlie home ofTico 
of the Company was that the policy was tlie property ot tlio henefieiary, z\iinin 
P. Schofleld. the wlfe of the banlvnipt, and that its surreuder value could only 
be paid by her signature or with lier approval. The référée heard ar,iruineut 
on the question thus raised, and, after concluding that the ban'^ruiit luid an 
interest in the polU'j, entered an order direeting him to assigu such iiitorost 
to the trustée in bankruptey. The bankrupt after some delay concluded to 
pay, and did pay, the trustée the fnll cash surrender value, loss an allowan<'e 
of $208, on accouut of his exemption, and the policy was theii returned by the 
trustée to the banknipt. 

In the objections raisod to his discharge the bankrupt is charged with hav- 
ing knowingly and fraudulently concealed a iwlicy of life insTirance in wliich 
ho had an interest, to wit, the cash surrender value of .$(58^.63, which it is 
averred was payable to him, and also with having Ivuowingly and fraudulently 
made a false oath, in that in the pétition and schedules he stated he had no 
policies of life Insurance. Tlie sanie questions of fact and law are involvod in 
both spécifications. The only witnesses examined were the bankrupt, his 
counsel, the local agent of the Insurance company, and tlie trustée. Froni the 
évidence thus prosented, It is clear that the policy was takeii ont at the re- 
quest of Annie P. Schofield, the wife of tlie bankrupt, soiiie (>% yeni's before 
Ihe flling of the pétition of bis bankru]itcy, and that the premiums were paid 
hy her. It fnrther appears that the bankrupt was in doubt. when his schedules 
woi'e being preparod. wbether the policy shouitl or sliould not be ihcludod 
therein, and that U))on this subjeet the advice of counsel was souglit. That 
the advice thus souglit was given with full knowledge of the <'ircunigtances is 
.abundautly proven by the testimony of counsel. "The schedules," he says, 
■"were prepared by me with particular référence to tbe omission in the sched- 
ules of the policy of Insurance in question in thèse proceedings. The omis- 
sion was made upon my advice with full previons knowledge of ail of the faeta 
which bave been testi'fied to in thèse proceedings. * * * Wliilst I never 
saw the policy, I saw a copy of the policy and advised the bankrupt to jrat tbe 
Word 'noue' upon the schedules oiiposite the question of insuranee policies. 
The answer is in my handwi'itiug." 

Recurriiig to the policy, it follows, as a conclusion of law, that the bankrupt 
had an interest therein which passed to the trustée in bankruptey as a part 
of his estate, whether the policy had or had not a cash surrender value. In re 
Welling, 7 Am. Bankr. Rep. 340. 11.3 Fed. 189. 51 O. G. A. 151. The existence 
of the iiolicy, tlierofore. should hâve been disclosed in tbe schedules. If there 
was a doubt, the doubt should bave been resolved in favor of its inchision. 
But, whiist tins is the rule, tlie more important question is whether tbe bank- 
rupt's failure in the above regard should bar bis diseharge. The answer to 
this question dépends, not upon his mère fanlt in the above respects, but upon 
his ability to satisfy tbe court of his good faith. If lie can do this, then the 
law will relieve him. The bankrnpt's conduct was, in my judgment, consistent 
with good faith. I tliink he honestly believed at tbe time the schedules were 
prepared that the policy belonged to his wife. and that his signature was 
appendod and his oath taken uiider that belief. Upon a question which was 
primarily one of law rather than of fact, he souglit the advice of counsel ; and 
that tbe advice of counsel was souglit and given in good faith I bave not the 
filightest doubt. The case above referred to had not been then deeided, and 
the question submitted was not free from difficulty or uncertainty. AVhen the 
existence of Insurance was inqiiired into hy his creditors, the bankrupt wltli- 
out hesitancy frankly avowed that the policy in question had been taken ont. 
I eau see no impropriety whatever in his obtaining the testimony of the local 
insuranee company in sui)])ort of his contention that the policy belonged to 
his wife. If he had a right to contest at ail, be was surely entitled to obtain 
such évidence as was requisite for the proper jiresentation of the case. 

The trustée was paid tlie full cash surrender value of the policy, less the 
amount allowed on account of bankrupt's exemption. I think it may well be 
donbted wlietlier the creditors hâve not thus obtained a considerably larger 
suin than tbe trustée could liave obtained by adverse proceedings or by a sale 
to any tbird party of the bankrupt's interest. 
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No eyidoueo luis beou subiiiitted of friuidiilent intciit or oorriipt motive, 
nnd for tlie reasoiis aliove stati'd I i-os]>ectfuîly recoinmeiid tliat tlie objections 
be dismissed, and tLie banlirupt be diseliarjjed. 

SupiiIeiTieiital Keport of Référée on Exceptions Filed. 

Notice havinî,' l)een scrved by the référée on connsel for banicrupt and for 
creditors opposinj,'- bis discbargp that lus r-eport was couipleted, and tliat lie 
would flle tlie sanie on tbe 24tb day of February, l!>Or>, counsel for creditors 
opposing tlio bankrupt's disebarse filed ex(;e])ti()ns tbereto, wbicb are bereto 
attaebed. After giving carefui and attentive coiisid(ïration tbereto, and after 
liearing argument thereon, I eau flnd notbing to warrant the disturbing of tbe 
findiugs of fact previously reported. If autliority be required to snpjiort tbe 
couelnsions of law doducible froni tbe above facts, it is believed tbat It will 
be found in tlie following cases: In re lîaucboni)l!it, 9 Ani. Bankr. Itc]). 7GH ; 
In re Blalock (D. C.) Ani. lîankr. Rep. 2(;!), 118 I'YhI, 679; In re Breitling, 
13 Am. Bankr. Rep. 12(i, 133 Fed. 14(1. (i(! C. 0. A. 212. 

I liave accordingly dismissed tiie exceptions. 

Charles S. Schofield, for bankriipt. 

J. Siegmund Levin, for objecting- creditors. 

HOIyLAND, District Judge. Spécifications of objection to the dis- 
charge of J. Dobson Schofield, bankrupt, were filed by creditors, and 
referred to a référée, who, after taking much testimony, filed a report 
on March 31, 1905, recommending that the objections be dismissed 
and the bankrupt be discharged. 

The referee's findings of fact are justified by the évidence; his 
conclusions of law are approved; and the report recommending that 
the objections to the discharge of the bankrupt be dismissed, and 
that the bankrupt be discharged, is affirmed. 



UNITED STATES v. TORT OF PORTLAND. 

(District Court, D, Oregon. October 12, 190G.) 

No. 4,8ô0. 

COLLISTON— LlABILITY IN PeESONAM OF MUNICIPAL CoRPORAXrON. 

The Port of Portland, a municipal corporation created by the state of 
Oregon to vvhieh are delegatcd the powers of tbe state over the navigable 
waters of the Columbia and Willamette rivers at tbe city of Portland, and 
between there and the sea, with authority to improve the sanie, and to 
that end to make contracts. employ men, and do ail other acts necessary 
or convenient, is liable in damages by the maritime law for a collision 
caused by tbe négligence or fault of its employés in charge of one of its 
vessels employed in performing the duties for wbich it was created. 

In Admiralty. On exceptions to libel. 

William C. Bristol, U. S. Atty. 

Williams, Wood & Linthicum, for respondcnt. 

WOIyVERTON, District Judge. This is a proceeding, by libel in 

personam, by the gênerai government against the port of Portland, 

vvhereby it seeks to recover for damages sustained by rcason of the 

alleged négligent navigation, while upon the Columbia river, of the 

147 F.— 55 
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tug, John McCraken, and the dredge, Columbia, as tug and tow, on 
the part of the respondent and the oiïicers and crew in charge of such 
vessels, whereby they collided with the lighthouse tender Manzanita, 
a vessel of which the government is owner. Exceptions are inter- 
posed to the libel, for the reason "that it appears therefrom that re- 
spondent is a public corporation created by and under the laws of 
the State of Oregon and that the dredge, Columbia, and tug, John 
McCraken, are the property of the respondent, and were owned and 
operated by it in its public capacity and that it, as such public corpora- 
tion of the State of Oregon, is not liable for torts committed by its 
employés while operating any of its property in such public capacity." 
This présents the question for considération. The port of Portland 
was created by act of the Législative Assembly of the state of Oregon, 
with power to make ail contracts, to hold, receive and dispose of real 
and Personal property, and to do ail other acts and things which 
might be requisite, necessary, or convenient in carrying out the ob- 
jects of the corporation, to sue and be sued, plead and be impleaded, 
and to improve the channel of the Willamette and Columbia rivers 
between Portland and the sea in aid of shipping and commerce, and 
with full authority, to the same extent that the state might enter into 
the exercise thereof, from time to time to make, establish, change, 
modify, or abolish such rules and régulations for the use or naviga- 
tion of the Willamette and Columbia rivers between Portland and the 
sea, or the placing of obstructions therein, or the removal of obstruc- 
tions therefrom, as it might deem convenient, requisite, or necessary, 
or in the best interests of the maritime, shipping, or commercial 
interests of the said port of Portland, and, to that end, was duly au- 
thorized to employ such engineers, superintendents, mechanics, clerks, 
and other persons as it might find requisite or convenient in carrying 
on its work, or any part thereof, and at such rate of rémunération as 
it might deem just. Sections 4635-4638, 4661, B. & C. Comp. As 
was said in the case of the same title as this, which was instituted as a 
proceeding in rem to recover for the same alleged négligence (D. C.) 
145 Fed. 705 : 

"The eonstltutionality* of the act was brougrht to a test in the case of Cook 
V. Port of Portland, 20 Or. 580, 27 Pac. 263, 13 L. R. A. 533. It is there de- 
clared in effect that the port of Poi'tland is a municipal corporation, and that 
its purposes and powers are 'ail public, political, or governmental,' and that 
the corporation, and the commissioners who exercise its powers, are as well the 
agents of the state, delegated to exercise a part of its prérogatives. 'The 
sole ob.lect of the corporation,' says Mr. Justice Bean, speakiug for the court, 
'is to so improve the Willamette and Columbia rivers at the clty of Portland 
aud between that point and the sea, as to create and maintain a ship channel 
of a speeifled depth, and, for this purpose, it is given full power over thèse 
rivers, so far as the state can graut the same.' " 

In so far, therefore, as the state had the power and authority in the 
premises ; that is, over the navigable waters of the Columbia river and 
the channel thereof, the Législature has constituted the port of Port- 
land, as it were, an arm of the state, to perform its functions in the 
particulars specified in the act creating the municipality. But, how- 
ever this niay be, the wholc contention, it seems to me, is precluded in 
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ail its important features by- the case of Workman v. New York City, 
Mayor, etc., 179 U. S. 553, 21 Sup. Ct. S12, 45 L,. Ed. 314. The pri- 
mary position there considered is stated by Mr. Justice White, who 
announced the prevailing opinion of the court as follows : 

"Altliough by the maritime law the duty rests upon courts of admiralty to 
afford redress for every injury to person or property wliere the subjeet-matter 
is witliin the cognizance of sucli courts and when the wrongdoer is amenable 
to process, nevertbeless the admiralty courts must deny ail relief wheuever 
redress for a wrong would not be afforded by the local law of a particular 
State or the course of décisions therein. And this, not because, by the rule 
jirevailihg in the state, the wrongdoer is not generally responsible and iisually 
subject to process of courts of justice, but because in the commission of a 
particular act causing direct injury to a person or property, it is considered, 
by the local décisions, that the wrongdoer is endowed with ail the attributes of 
sovereignty, and, therefore, as to injuries by it done to others in the assumed 
sovereign character, courts are unable to administer justice by atfording 
redress for the wrong inflicted." 

It was answered by the eminent jurist that the premise would resuit 
in the practical destruction of a uniform maritime law, desi^ned and 
suited to give relief to every character of maritime tort where the 
wrongdoer was subject to the jurisdiction of admiralty, and, therefore, 
that it could not be maintained. It was next considered whether, under 
the maritime law, the city of New York was liable for an injury negli- 
gently intbcted by one of its fire beats, and determined that it was. The 
conditions recounted were that the fire department of the city was an 
intégral branch of the local administration and government of the city ; 
that the ministerial ofïicers who directed the affairs of the department 
were selected and paid by the city; that ail the expenses of the depart- 
meirt were to be borne by the city, which was bound by ail contracts 
made for such purpose ; that ail the property of the department, includ- 
ing the fire boat, belonged to the city ; and that the city was rendered 
liable by charter, in case of an authorized destruction on land of prop- 
erty of individuals to prevent the spread of conflagrations ; by reason 
whereof it was concluded that the relation of master and servant ex- 
isted between the city and those in charge of the fire boat ; that es- 
pecial relation being established, and the city being the owner of the 
ofïending vessel committing the tort, it was further concluded that in 
maritime jurisprudence the city was responsible in damages to the in- 
jured party under the rule of respondeat superior. This was adjudged 
to be so, notwithstanding it is the uniform and settled rule, sanctioned 
by the courts of last resort in every state in the Union that bas passed 
upon the question, that an action is not maintainable against a munic- 
ipal corporation for any injury to person or property caused by the 
négligence of the members of its fire department acting in the line of 
their duty. See dissenting opinion bv Mr. Justice Gray, 179 U. S. 575, 
576, 21 Sup. Ct. 220 (45 L. Ed. 314). And, further, as to the rule 
just stated, Wagner v. Portland, 40 Or. 389, fiO Pac. 985, G7 Pac. 300. 

Now, if such is the case by judicial enunciation in maritime law, that 
the officers and agents of the fire department of an incorporated city or 
municipality are the servants of the municipality, as it respects the re- 
lation of master and servant, for whose acts of négligence the master 
is liable, there can be but one resuit as applied to the présent contro- 
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versy. The master and officers of the tug-, John McCraken, and dredg-e, 
Columbia, must be considered the servants of the port of Portland, for 
vvhose acts it is liable. The niunicipality was authorized and empow- 
ered to employ them, to pay them for their services, and to discharg-e 
them in manner best suited to the judgjment and discrétion of its com- 
missioners. Ail the expenses of carrying on the project were and are 
to be borne by it, and ail the property employed in the service, inchid- 
ing the offending vessels, belonged to it. So that the essential condi- 
tions there assigned for légal responsibility for négligence of the serv- 
ant are hère présent. But the présent is even a stronger case, because 
the responsibility of the port of Portland is more nearly analjgous to 
that of an incorporated city, having the control and charged with the 
supervision and care of its public streets. Such a municipality is liable 
within the fédéral jurisdiction, as well as in other courts, for derelic- 
tion in duty in permitting an unnecessary and dangerous obstruction or 
a defect to exist in such highways, wherebv injury ensues. City of 
Chicago V. Robbins, 2 Black, 418, 17 L. Ed' 298 ; Robbins v. City of 
Chicago, 4 Wall. G57, 18 L. Ed. 427 ; McAllister v. City of Albany, 18 
Or. 426, '23 Pac. 845. 

If négligent in manner as alleged in the libel, the tug and tow might 
be regarded as a dangerous, and perhaps an unlawful, obstruction in the 
navigable channel of the Columbia river ; so that in view of the doser 
analogy to the case of a city as it respects the repair of its streets, the 
port of Portland would then be amenable upon the same principle. 
But in any event it is clear that under the authority of Workman v. 
New York City, supra, the respondent is liable in damages in mari- 
time law for the alleged négligence conducing to the collision com- 
plained of. 

It follows, therefore, that the exceptions should be overrulcd; and 
it is so ordered. 



In 1-e SCIIENECTADY ENGIXEEUING & CONSTRUCTION CD. 

(District Court, N. D. New York. August 7, lOOG.) 

Bankruptcy — Rkferek'ce — Résidence op Refeeee. 

Biuikr. Act July 1, 18.08, c. 541, § 22, 30 Stat. ,552 [U. S. Comp. St. 1901, 
p. .3431], provicies that, "after a persoii lias been adjudged a banlirupt, the 
judge iiiay cause the trustée to proceed with the administration of the 
estate or refer it to any référée within the territorial jurisdiction of the 
court, and that the iudge may, for the conveuicnce of the ])arties or for 
cause, transfer a case froni one référée to anotlier. Hchl, that such sec- 
tion refers to référées in bankruptcy appointed within the district where 
the case is pending, and that tlie com-t lias no jurisdiction to refer a 
case to a référée appointed and residing In another district for any pur- 
pose. 

Same — Référées — Jukisdiction. 

The jurisdiction of référées in bankruptcy prescribed by Bankr. Act 
July 1, 1898, c. .-.41, §.38, 30 Stat. 555 [U. S. Comp. St. 1901, p. .3435], is 
conflned to the liinits of the disti'icts for which they are appointed by the 
judge, and does not exteud to cases pending outside such districts, ex- 
cept where the référées are specially appointed to fiU a vacauey tem- 
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porarily, as autliorized by section 43, 30 Stat. 557 [U. S. Comp. St. 1901, 
p. 3438]. 

In Bankruptcy. This is an application to transfer the référence of 
the case from the référée in the Northern district of New York, where 
the pétition was filed and the adjudication made, to a référée in the 
Western district of New York, wiiere most of the creditors of the 
bankrupt réside, under the provisions of section 22 of the bankrupt 
law. 

Lewis & McKay, for the motion. 

RAY, District Judge. In May, 190G, the Schenectady Engineering 
& Construction Company, a partnership, and the individual members 
thereof, were, on pétition duly fîled in the District Court of the North- 
ern district of New York, duly adjudicated bankrupts by said court, 
and an order was made refcrring the matter to a référée within its 
territorial jurisdiction. The bankrupts réside in the Northern district 
of New York, and no pétition in bankruptcy has been filed in the 
Western district of New York. The real estate is in the Northern 
district, but the personal estate is mostly in the Western district. 
Eighty of the creditors of the partnership, 106 in number, réside in 
the Western district, as do most of the creditors of the individual 
members thereof. In that district the firm not only had a large 
amount of property, but was doing business there. Litigations in- 
volving the estate are, and will be, pending in the Western district. 
It is a case where the convenience of the most of the creditors and 
of the attorneys for the petitioners would be best served, perhaps, by 
having ail matters passed upon by a référée or the court in bankruptcy 
in the Western district, although that question is not directly passed 
upon, as the motion to transfer the case or refer it to a référée in 
bankruptcy of the Western district must be denied upon another 
ground. 

Section 8 of chapter 3 of "An act to establish a uniform System of 
bankruptcy throughout the United States," approved July 1, 1898, 
provides as follows : 

"That tlie courts of linnkruptcy as horeinbefore deflned, viz., tlie District 
Courts of the United States in the several states, the Suprême Court of the 
District of Coluniliia, the district courts of the several territories, and the 
United States courts In the Indian Territory and the District of Alaslsa, are 
hereby made courts of banlcruptcy, and are ht^reby invested, within their 
respective territorial liiuits as now establisliod, or as they may be hereafter 
changed, with such jurisdictiou at law and in equity as will enable them to 
exercise orifçinal jurisdiction in bankruptcy proceedings, in vacation in cham- 
hers and during their respective ternis, as they are now or may be hereafter 
held, to (1) adjudije pei'sons bankrupt who hâve had their principal place 
of business, resided, or had their domicile within their respective territorial 
jurisdictions for the prcceding six months, or the frreater portion thereof, or 
who do not hâve their principal jilace of business, réside, or bave their domi- 
cile W'ithln the United States, but hâve property within their jurisdictions, or 
who bave been adjudsed bankrupts by courts of coinpetent jurisdiction with- 
out the United States and bave property within their jurisdiction." Act 
July 1, 1898, c. 541, 30 Stat. Ô4.j, 54G [U. S. Comp. St. 1901, p. 3420]. 
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From the facts now présentée! to the court it would seem clear that 
a pétition in bankruptcy might hâve been filed in the Western district, 
as well as in the Nortliern, and, had that been donc under section 32 
of the act the case might hâve been transferred to the Western dis- 
trict. Section 32 reads as foUows: 

"Sec. 32. Transfer of Cases. — (a) In tlie event pétitions are filed against the 
same person, or afrainst différent ineml)ers of a partnership, in différent 
courts of baidvru])t(:y eacli of whic-h lias jurisdiction. tlio cases shall be trans- 
ferred, by order of tlio courts relinquishing jnrisdiction, to and be consolidated 
by tbe one of sucb courts whicb eau proeeed witli the ssime for the greiitest 
convenience of parties in iuterest." 30 Stat. 5."4 [U. S. Comp. St. 1901, p. 
3434]. 

But it was not donc, and section 32 has no application. 
This application is made under section 23 of the act, which reads 
as follows: 

"Sec. 22. Référence of Cases aftcr Adjudication. — (a) After a persou lias been 
adiudged a bankrupt the judge inay cause the trustée to proeeed with the 
administration of the estate, or refer it ( 1 ) gonerally to the référée or 
speciall.y with only liniited authority to act in the promises or to consider 
and report upon speclfied issues; or (2) to any référée within the territorial 
jurisdiction of the court. If the convenience of parties in interest will be 
served thereby, or for cause, or if the bankrupt does not do business, réside, 
or hâve his domicile in fhe district. 

"(b) The judge may, at any finie, for the convenience of parties or for cause, 
transfer a case from one référée to another." 80 Stat. 552 [U. S. Comp. St. 
1901, p. 3431]. 

This section refers to the référées in bankruptcy appointed within 
the district where the case is pending, and the court has no jurisdic- 
tion or power to refer the case to a référée appointed by and residing 
in another district. By section 2 of the act ah"eady quoted, in part, 
the District Courts are made courts of bankruptcy, and are vested 
"within their respective territorial limits" only with the powers enu- 
merated in that section. Section 22 must be read in the light of 
section 2 and also of section 38, which defînes the "Jurisdiction of 
Référées" and reads as follows: 

"Sec. .38. .Tnrisdiction of Référées. — (a) Référées respectively are hereby in- 
vested, snbject alwa,ys to a reviow by the judge, within the limits of their dis- 
tricts as established from tinie to tiine, with jurisdiction to (1) consider ail 
pétitions referred to them by the clerks and make the adjudications or dismiss 
the pétitions; (2) exercise the powers vested in coiu'ts of bankruptcy for the 
administering of oaths to and the examinatiou of persons as witnesses and 
for requiring the production of documents in proceedings before them, ex- 
cept the power of commitment; (3) exercise the powers of the judge for the 
taking possession and releasing of the property of the banlîrupt in the event 
of the issuance by the clerk of a certificate showing the absence of a judge 
from the judicial district, or the division of the district, or his siekness, or 
inability to act: (4) perform such part of the duties, exeept as to questions 
arislng out of the applications of bankrupts for compositions or discharges, 
as are by this act couferred on courts of bankruptcy and as shall be pre- 
scril>ed by rules or orders of the courts of bankruptcy of their respective dis- 
trcts, exeept as herein otherwlse provided ; and (5) upon the application of the 
trustée durlng the examinatiou of the bankrupts, or other proceedings, au- 
thorize the employment of steno.graphers at tho expense of the estâtes at a 
compensation not to exceed ten cents per folio for re]wrting and transcribing 
the proceedings." 30 Stat. 555 [U. S. Comp. St. 1901, p. 3435]. 
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It is seen that their jurisdiction is confined to the limits of their 
districts, meaning the districts for which appointed by the judge, and 
does not extend to cases outside, except where specially appointed to 
fill a vacancy temporarily under section 43 of the act, which reads as 
follows : 

"Sec. 43. Keferee's Absence or Disability.^a) Whenover tlie offic-e of a 
référée is vacant, or its occupant is absent or disqualified to act, tlie judge 
uiay act, or may appoint anotlier référée, or auotl'.er référée liolding an ap- 
pointment under the same court may, by order of tlie judge, temporarily flll 
the vacancy." ao Stat. 5.57 [U. S. Comp. St. 1001, p. 34;«J. 

The court of bankruptcy in the Northern district of New York has 
no control or jurisdiction ovcr a référée residing in and appointed by 
the District Court of the Western district, or of any other district. 

So the court of bankruptcy of one district has no power to appoint 
a référée residing without its territorial jurisdiction. Section 35 of 
the act provides : 

"Qualifications of Référées. Individuals shall not be eligible to appoint- 
ment as référées unless they are respectively, * * * (4) résidents of, or 
hâve their ofiices in, the territorial districts for which they are to be ap- 
pointed." 30 Stat. 55.5 [U. S. Comp. St. 1901, § 343,"»]. 

It follows that neither for convenience nor for any other reason can 
a court in bankruptcy or a judge thereof appoint a référée not having 
an office in the territorial district of the court as defined by law, or 
refer a case to a référée appointed by soine other court, 

The application is denied. 



LANSïON MONOTYPE MACII. CO. v. MERGENTHALEU LINOTYPE 

CO. et al. 

(Circuit Court, S. D. New York. July 12, 1906.) 

1. LiBKr. — I?fNUKND0E.S. 

A complalnt for lihol cannot be assisted by innuendoes which do not 
serve to Interpret the idea which vvould naturally reach the mind of an in- 
telligent roader. 

[Ed. Note. — For cases in point, see vol. 32, Cent. Dig. Libel and Slander, 

§§ 205-208.] 

2. SaHE LlDELOtTS Pt'BLirATIONS. 

Défendant addressed to the Président a pétition praying that be would 
direct the public printor to recall a "certain order given for certain type- 
setting machines and direct an investigation as to the facts surrounding 
the order, its proprioty, and legality" ; that "such order was made cor- 
riTiitly, clandestinely, and in violation of law and the imbroken custom 
which has goverued such purchases," and that, in violation of the print- 
Ing laws, certain immédiate assistants of the public printer bave a stock 
intorest in tlie eompany to which the order was given ; that the order was 
bad administration, extravagant, and scandalous, etc. Ileld, that such 
pétition was a direct and exclusive attnck on the public printer and bis 
mothods of administration, and was not a libel on plaintiff corporation 
by whom the machines were sold. 

FEd. Note— For cases in point, soe vol. 32, Cent. Ditr. Lihel Hnrl .«Jinn. 
der, § 103. J 
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3. Same — Damages — Remoteness. 

Where, on defendant's pétition, the Président appointed a commission 
to investigate a contract for tlie purchase of typesettins ma<:liines trom 
plaintifï, aiul plaintiff ciaimed that sneli pétition was libolous, expenses 
ineurred by plaintiff in delendins tlie contract befors; tbo conmiission were 
too remote to be recorered as drïniages for tbe libel. 

[Ed. Note. — For cases in point, see vol.' 32, Cent. Dig. I^ibel and Slauder, 
§§ 343-340.] 

Adrian H. Larkin and George E. Hargrave, for plaintiff. 
William M. K. Olcott and Henderson Feck, for défendants. 

PLATT, District Judge. This is a libel suit in two counts, and 
the complaint is too voluminous to admit even a condensation of its 
salient features. The record may be consulted therefor. 

THe défendant demurs to the first count: (1) Becanse plaintiff is 
a corporation, and it does not appear that the allcged libelous matter 
is calctilated to injurionsly affect its crédit, or to occasion it an_v pe- 
cuniary in jury. (2) Because it does not state facts sufiicient to con- 
stitute a cause of action. It demurs to the second count, because it 
does not présent a cause of action, and it demurs to the whole com- 
plaint because two causes of action hâve been improperly tuiited. 

With a running peu, let me look at the complaint in respect of its 
sufficiency. It is contended that the alleged libelous matter was not 
published concerning the plaintiff or its business. The complaint says 
that it was so published, but if, after examination, the court can say 
that it would not convey any such idea to the intelligent reader, then 
the complaint is insufficient, and it cannot be helped out by innucndoes 
which do not serve to interpret the idea which would naturally reach 
the mind of such intelligent reader. In other words, the demurrer 
does not admit the trtith of unintelligent innuendoes. The innuendo 
in no sensé enlarges or expands the matter which appears in the rest 
of the complaint. The alleged defamatory matter is contained in a 
pétition addressed to the Président, dated june 24, 1905, praying that 
he "will direct the public printer, Mr. F. W. Palmer, to recall a cer- 
tain order given on the 19th day of June instant, for 72 Lanston Type- 
setting Machines," and to "direct an investigation as to the facts sur- 
rounding such order and as to its propriety and legality"; that "said 
order was niade corruptly, clandestinely, and in violation of law and 
the unbroken custom which bas govcrned such purchases" ; that "said 
order was placed without the recommendation or réquisition of the 
foreman of printing, as required by law * * * " ; that the fore- 
rnan did not think the machines ought to be purchased, and that his 
signature was only obtained by the direct command of the public 
printer ; that the public printer had repeatedly advised the petitioner 
that the purchase of machines was not in contemplation, thus prevent- 
ing compétition ; that in violation of the printing laws certain im- 
médiate assistants of the public printer bave a stock interest in the 
Lanston Company, to which the order was given ; that to apparently 
justify the public printer for the order, the Lanston machines were 
given favorable matter to work upon, thus doubling their aiJparent 
output; that the records of output made by the public printer and 
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published in apparently unauthorized interviews are grossly incom- 
plète and misleading- ; that the order was bad administration, extrav- 
agant, and scandalous; that to expend so much money on a private 
and secret order, without notice to makers of more efficient machines, 
was unwise, since the government might hâve saved 25 per cent, by 
taking a différent course. Then follows a statement as to the extent 
to which the two kinds of machines are used, and an offer to prove 
the truth of what was said. 

This is the substance of the alleged libelous matter, and it must be 
mail! f est to the reader, no matter whether he be careless or careful, 
liiat it contains nothing of or concerning the plaintifï or its business, 
but is plainly a direct, exclusive attack upon the public printer and 
his methods of administration. It is the refinement of subtlety to 
say that the word "order," as used in the pétition, has any référence, 
cither by itself or by its connection with other parts of the article, 
w'th a contract which was, as it now appears, entered into on June 
19, 1905, between the plaintiff herein and the public printer on behalf 
of the United States. The article does not attack the plaintiff as to 
its famé, crédit, business, réputation, or character. The plaintiff is 
only mentioned once, and that in an incidental way, when, in a direct 
attack upon the public printer, it charges that certain subordinates 
of his hâve a stock interest in the plaintiff corporation, but this can 
in no sensé be imputed to the plaintiff as a crime. . It is a necessary 
part of the spécification required to show that the public printer had 
violated the law, and nothing more. It is in its entirety a savage, at- 
tack upon the public printer. The article discussed has no intelligent 
application or référence to the plaintiff in a defamatory sensé, and 
when language, fairly construed, is incapable ofsuch construction, 
it is the duty of the court to deny the right of the plaintiff to main- 
tain an action thereon. The contract which the complaint refers to is 
signed by the public printer and by the plaintiff, has two wîtnesses, 
and the teste of an assistant secretary, and nothing imore. The order 
referred to in the alleged libelous article is said to. hav.e the sig- 
nature of the foreman attached, he being compelled thereto by the 
public printer. Thus on the face of the paper the order mentioned 
is clearly distinguished from the contract. The words order and 
contract cannot be confounded, either legally or in ordinary usage. A 
contract could not be recalled, which is what the pétition wishes donc 
with the order. 

Time forbids discussing the law of libel upon things, but it is 
deemed relevant, and adds another reason for the action taken. AH' 
that has been said, and much which could be added, applies with' equal 
force to each count, and beyond that, the second count appears to be 
for a différent cause of action. It appears to be aimed at recover- 
ing expenditures before a commission which was appointed by the 
Président as the resuit of said pétition. Nothing in the pétition would 
warrant the plaintiff in going to any such expense. The public printer 
vi'as not his protège, and was undoubtedly able to take care of him- 
self. If plaintiff had a notion to advertise its machines at sUch a 
hçaring, that is entirely a business proposition with which we hâve 
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nothing to do. Admitting, for the moment, the words to hâve been 
libelous and the expenditures to hâve been properly set up as spécial 
damages, tbey were not the immédiate and légal conséquence of the 
words published in the pétition. Non constat, that a commission 
would be appointed and an investigation instituted on account of 
them. The voluntary act of the Président intervened, and ail the books 
teach us that such expenditures were the rcmote conséquence. If 
the pleader had not conceived the second count to contain a différent 
cause of action, it is not easy to discover any reason for the elaborate 
répétition of the paragraphs of the first count with such a meagcr 
addition. The new matter might hâve as well been put at the end 
of the so-cal!ed first count. 

Only a few of the reasons for my conclusion, that the complaint 
is insufficient, hâve been noted. Time forbids further explanation. 

T. et the complaint be dismissed. 



WAKEM & McLAUGHLIN v. UNITED STATES. 

(Circuit Court, N. D. Illinois, E. D. April 20, lOOC.) 

No. 26,831 (1,565). 

CusTOMS DuTiEfi — Broken Rice — No. 12 SiEVE— Treart-by Régulations. 

UiMier tlie provision in paragraph 232, Tarife Act Julv 24, 1897. c. 1], Jl, 
Scliedule (i, 30 Stat. 169 fU. S. Conip. St. 1001, p. 1649], for "rice brol^en, 
which will pnss through a sieve itnown coinmercially as numtjer twelve 
wire sieve," tbie Seoretary of the Treasury prascribed for the use of eus- 
toms officers one of several lîlnds of sieves which were lînown coinmer- 
cially as "No. 12," thoùgh they varied somewhat in the size of their 
meshes. The klnd selected was not the one which vvould allow the great- 
est quantity of rice to pass through. Held that the exclusive use of sueh 
a sieve might be prescribed, regardless of the fact that it was not the one 
moBt favorable to imix>rters. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,350, T. D. 24,492, which affirmed the 
assessment of duty by the collector of customs at the port of Chicago, 
on importations of broken rice. The importers contended that the 
collector had improperly excluded the rice from classification under 
the provision in paragraph 233, Tariff Act July 24, 1897, c. 11, § 1, 
Schedule G, 30 Stat. 169 [U. S. Comp. St. 1901, p. 1649], for "rice 
broken which will pass through a sieve known commercially as a 
number twelve wire sieve." 

The facts of the case are shown by the following excerpt from the 
opinion of the board: 

"FISCHER, General Appralser. It is satisfactorily established by the rec- 
ord that a sieve Ijnown commercially as No. 12 wire sieve is one which bas 
12 openings, squares or meshes to the inch, withont regard to the thiekness of 
the wire, and that such commercial sieves are made of différent gançe wires. 
The Treasury Department, in T. D. 22,680, , issued instructions that the sieve 
to be used by customs othcers in applying the provisions of the parafiraph in 
question should be one made of No. 24 brass wire, either Stubbs or Birming- 
ham gauge. It Is obvious that since ail No. 12 sieves hâve 12 openings or 
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squiires to the incli, the coariser the \vire tlie smaller will be thèse opeiiings 
01- squares, and while the importers do not deny that the sieve tised by the 
goverument is known commercially as a No. 12 vvire sieve, they eontend that a 
No. 12 sieve with fiiier wire and hence lai'ser openiiigw sho\ild be used. and at 
the hearing produced a eonimereial No. 12 wire sieve of about No. 33 gauge 
( Stubbs or Birniiniriiani). Expeiinieiit shovi-ed tliat about 00 per cent, of the 
riee would pass tlii-ougli tliis sieve, and it is urged by tlie impovlers that, 
since tliey hâve ])rodm-ed a sieve throus-'h whieli tlie greater bulk of their rice 
will pass, they hâve showti that their riee is within the laugiiage of the para- 
graph as 'riee broken which \\'ill pass through a sieve known counuercially 
as uumber twelve wire sieve.' Wliile this niay be true, it is none the less true 
that, when the governnient sieve is eonsidered, the importers' rice will not 
pass throngh a sieve known commercially as No. 12 wire sieve, and heuce is ex- 
oluded from the provision quoted." 

The Board held that, in view of the existence of thèse différent styles of No. 
12 commercial wire sieve, it was proper for the Treasur,y Department to pre- 
scribe the use of the sieve that was employed by the customs ofiicers in this 
case, as the subject came within the gênerai authority conferred upon the Sec- 
retary of the Treasury by section 2.'')1. Rev. St. (U. S. Comp. St. 1901, p. 138). 

The importers made the foUowing assignments of error in their application 
for review : "The Board of Appraisers erred, as matters of law: (1) In deeiding 
that the Secretary of the Treasury had a right to arbitrarily sélect one variety 
of No. 12 sieve for use in enforcing paragraph 2."2 of the tarifï act of Jnly 24, 
18r»7, c. 11, § 1, Schedule G, 30 Stat. 10!) \\:. S. ('omp. St. 1901, p. 1649] and 
exclude ail other sieves from use. (2) In holding that the importer had no 
right to hâve classed as broken riee, at one-fourth of 1 cent per pound rice 
which would pass through a conuuercial No. 12 wire sieve, because it would not 
pass through one selected by customs officers under an arbitrary ruling of the 
Secretary of the Treasury." 

Curie, Smith & Maxwell (W. Wickham Smith, of cotinsel), for im- 
porters. 

Robert W. Childs, Asst. U. S. Atty. 

BETHEA, District Judge. Extract from order. It is ordered, ad- 
jndged, and decreed that the décision of the said Board of United 
States General Appraisers in this cause be, and the same is, hereby 
afïirmed, and said action of the collector of customs for the port and 
district of Chicago in the classification of the merchandise in question 
be, and the same is, sustaincd. 



THE CniEF. 

(District Court, E. D. Pennsyîvania. July 23, 190C.) 

No. 40. 

SaLVAGE — TOWINO DlSABLED TUG IN FROJI SeA — COMPENSATION. 

A tug becanie partially disabled by the leaking , of lier boller while 
passing up the Atlantic coast and gave distress signais. She was taken 
in tow behind a barge by another tug and towed to a port. The rescuing 
tug and barge were together worth about $135,000, and were ehartered at 
.$500 per day. They were delayed 1% days and consumed 22 tons of coal 
extra in rendering the service. The disabled tug was sold for $5,600. 
She was not In any great danger when taken In tow, nor were the other 
vessels or their crews subjected to any great danger or reqnired to go 
on board the towed vessel. Hehl, that the service was one of salyage. 
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but not of high order, and that the rescuing tug and barge were entltled 
to an award therefor of $1,000. 

[Ed. Note.— For cases m point, see vol. 43, Cent. Dig. Salvage, §§ 23, 
■P4, 80-83. 

Salvage awards in fédéral courts, see note to Tlie Lauiington, 30 
C. C. A. 280.] 

In Admiralty. Suit for salvage. 

Francis S. Laws and John F. Lewis, for libelant. 

J. Warren Coulston and Alfred Driver, for respondent. 

HOLLAND, District Judge. The claim of the steam tiig Vcit 
against the steam tug Chief in this libel is for salvage. The Chicf, 
a wooden boat about 103 feet long, 23 feet beam, lO^i feet in depth, 
was built in 1892, and had been engaged in southern waters. On 
May 13, 1902, she left Mobile for Philadelphia, for the purpose, among 
other things, of providing a new boiler. On her way.north the boiler 
then in use began to leak, and on May 21, 1902, when she was about 
25 miles' north of Cape Hatteras Shoals, the leak had increased to 
such an extent that she was unable to proceed further and raised a 
distress signal, which was sighted by the tug Veit. The wind was 
blowing a gale of about 25 miles an hour from the northeast. The 
boiler in the Chief began leaking early in the morning and grew 
worse as the vessel strained in the heavy seas. Shortly after she 
had been taken into tow, the blow cock blew out and let the entire 
contents of the boiler (some 3,500 gallons) into the hold. At the 
time she was taken into tow her machinery could still be operated, 
which enabled her to maneuver as directed by the Veit. The Veit 
was on her way south with the barge Providence in tow at the time, 
and at the request of the captain of the Chief took the latter in tow be- 
hind the Providence, to which point the Chief was propelled by her own 
machinery and without any aid from the crew of either of the boats. 
The pumps were successfully worked by the crew of the Chief, and the 
water was ail pumped out by them without help from either of the 
other crews. The Veit experienced no difficulty in towing both the 
barge and the Chief into port. The value of the Veit was between 
$25,000 and $30,000, and that of the barge Providence about $110,000. 
This tug and barge were under charter at $500 per day. The Veit, 
as a resuit of its coming up with the Chief, deviated from its course 
about 35 miles, was delayed on its voyage IJ^ days, and consumed 
about 22 tons of coal extra. The Chief was in no very great danger 
at the time she was taken in tow, and none of the property of the Veit 
or the Providence was greatly endangered, nor was there any great 
danger to the crew of either vessel in the service rendered the Chief. 
The latter was sold at a marshal's sale for $5,600. The claim for sal- 
vage was for $5,000. 

This is one of the cases that comes close along the line which divides 
the ordinary towage service from that of salvage service. We are 
of the opinion, however, that this was salvage service. The Chief was 
partially disabled and had been flying danger signais and requested 
the aid of the Veit. It required very little skill to render the required 
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services, as the Chief was still in condition to run her machinery and 
lielp herself to the extent of maneuvering into position to be taken 
in tow, and the danger to person and property was not very great. 
The matters which enter into and control in fixing the vakie of sal- 
vage service are set forth in The Blackwell, 77 U. S. 14, 19 L. Ed. 
870: (1) Tlie labor expended by the salvors in rendering tlie sal- 
vage service. (2) The prompitude, skill, and energy displayed in 
rendering the service and saving the property. (3) The value of 
the property employed by the salvors in rendering the service, and 
the danger to which such property was exposed. (4) The risk in- 
curred by the salvors in securing the property from the impending 
péril. (5) The value of the property saved. (6) The degree of 
dançjer from which the property was rescued. In this case there 
was no very arduous additional labor rendered, nor was any of the 
crew required to perform any service on board the Chief. They ren- 
dered her service, however, when she was in distress, at the expendi- 
ture of additional time and cost. ■ 

We are of oninion, under the circumstances, that the total amount 
of salvage in this case should be $1,000, with costs of suit ; this amount 
to include the sepârate claims of the chief engineer and chief mate. 
Decree accordingly. 



In re WOOD. 
(District Court, E. D. Wisconsin. March 19. lOOG.) 

1. Courts — FFiiEnAL Courts — IIuj.es of Décision — State Law. 

Under Bankr. Act 1808, providing tliat it shall not affect the al- 
lowance to ban]?;rupts of the exemptions conferred by state laws in force 
at tlie time of tlie filin,ï of the pétition, etc., It is the duty of banli- 
ruptcy courts to adopt the construction placed on the state exemption 
statutes by the liighest state court. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § O."??. 

State La\ys as rules of décisions in fédéral courts, see notes to Wil- 
son V. Perrin, 11 C. C. A. 71; Hill v. Hite, 2!) C. C. A. 5.".3.] 

2. Bankruptcy — Exemptions ■ — Homesteau — I'urchase With Nonexempt 

Property. 

Under the laws of Wisconsin governing exemptions, a homestead 
owned by a banl^rupt is exempt, though it was irarchased by him while 
insolvent from the proeeeds of nonexempt property. 

[Ed. Note. — For cases in point, see vol. 0, Cent. Dig. Banlîruptcv §5 
659-070.1 

In Bankruptcy. 

This is a review of an order niade by Charles II. Forward, référée, In the 
above entitled matter, declining to eompel the baukrupt, at tlie instance of 
the trustée, to turn over to said trustée for the beneflt of ereditors a cer- 
tain house and lot claimed by the bankrupt in his schedules as exempt. The 
contention of the trustée was that the aecpiisition of the homestead under 
the circumstances shown in the proofs amounted to a fraud upon the eredit- 
ors. The évidence makes it clear that the bankrupt, long before his pur- 
chase of the property claimed as a homestead, was insolvent, and upon his 
examination the bankrupt so admitted. The proofs leave us somewhat in 
doubt as to the source from which funds were derlved to purehase this 
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homestead. The bankrupt macle tlie purcbase on the lltli day of May, 1901, 
and paid $600 down, giving back a mortgage iipoii tbe premises of $500 
to the vendor. On the 8th day of May, 1901, tbree days before the purcbase, 
he borrowed $000 of a créditer, wbieh was probably the same money which 
was used to make the cash payiiieiit. The mortsagc was paid in installments, 
the last payment l)eing niade in January, 1904. Wbere be proeured tho 
money to liquidate tlie mortgage is a matter of great uncertaiuty. His books 
of acoouut are in a chaotic state. He Icept no cashbook, and relied upon his 
baukbook as to cash items received or paid. Tlie bankrupt elainis that tbe 
mortgage was paid with money which from time to time he abstracted from 
his business. The e.x:amination of the bankrupt diseloses a reluctance on 
his part to throw any light upon tbe transaction, or to assist the trustée 
in any way in the discharge of liis duty. 

Perry Niskern, for the trustée. 
John J. Wood, Jr., for the bankrupt. 

QUARIyES, District Judge. The question raised by the recor.' is 
whether the bankrupt has worked a fraud upon his creditors by using 
nonexempt property or money borrowed of creditors to obtain a home- 
stead which he might claim as exempt under the laws of Wisconsin. 
This question is one that bas been long mooted in the courts, and con- 
cerning which the authorities, both state and fédéral, are hopelessly 
at variance. If I were permitted to follow my own judgment as to 
what the law should be, I should be much inclined to follow the féd- 
éral décisions in Wisconsin, which hold that a statutory homestead 
cannot be employed as an agency of fraud, and that when a debtor, 
knowing himself to be hopelessly insolvent, takes the whole estate 
liable to exécution, and, for the purpose of withholding it from his 
creditors, invests it in a homestead, he has worked a fraud and wrong 
upon his creditors. This doctrine was held by this court in the fol- 
lowing cases : In re Wright, 3 Biss. 359, Fed. Cas. No. 18,067 ; In 
re Lammer, 7 Biss. 269, Fed. Cas. No. 8,031 ; Pratt v. Burr, .5 Biss. 
36, Fed Cas. No. 11,372; In re Sauthoff, 8 Biss. 35, Fed. Cas. No. 
12,380 (wherein the court, by Dyer, J., expressly sanctions the rea- 
soning) ; In re Boothrovd. 14 N. B. R. 223, Fed. Cas. No. l,6o2. But 
the bankruptcy act of July 1, 1898, c. 541, § 6, 30 Stat. 548 [U. S. 
Comp. St. 1901, p. 3424], providing that "this act shall not affect the 
allowance to bankrupts of the exemptions which are prescribed by the 
state laws in force at the time of the filing of the pétition, in the 
state wherein they bave had their domicile for the six months, or the 
greater portion thereof, immediately preceding the filing of the péti- 
tions," seems to make it the duty of the courts to recognize, not only 
the statutes of the state, but also to adopt the construction imposed 
by the highest court of the state upon such statute. Thèse décisions 
are a part of "the state laws." The gênerai rule is that the construc- 
tion of the highest judicial tribunal of a state of its Constitution of 
statutes which establishes a rule of property is controlling authority 
in the courts of the United States where no question of right under 
the Constitution and the laws of the nation is involved. Allen v. 
Massey, 17 Wall. 351, 21 L. Ed. 542; Lloyd v. Fulton, 91 U. S. 479, 
23 Iv. Ed. 363; Jaffray v. McGehee, 107 U. S. 361, 365, 2 Sup. Ct. 
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367, 37 L. Ed. 495; Peters v. Bain, 133 U. S. 670, 686, 10 Sup. Ct. 
354, 33 L. Ed. 696. 

The peculiar language of the bankruptcy act, above quoted, seems 
to emphasize the gênerai rule. Hère is a homestead located in Wis- 
consin. Its status must be settled and determined by the local law. 
When we turn to the Wisconsin décisions, we find a well-settled rule 
by vvhich the statute creating the homestead exemption bas been con- 
strued. This rule seems to be that the insolvent debtor commits no 
fraud upon his creditors by taking nonexempt property and invest- 
ing it in a homestead, although his purpose may hâve been to with- 
bold such property from his creditors. There would almost seem to 
be an implication from thèse décisions that it was the part of prudence 
for the insolvent debtor to shelter his family at the expense of his 
creditors. It is held that one who extends crédit to a debtor does so 
with full knowledge of the statute and the policy of the state, and 
therefore bas no right to complain. A few of such cases may be 
found: Hanson v. Edgar, 34 Wis. 653; Smith v. Waite, 39 Wis. 
513; Comstock v. Bechtel, 63 Wis. 656, 34 N. W. 465; Palmer v. 
Hawes, 80 Wis. 474, 50 N. W. 341; Kapernich v. Louk, 90 Wis. 
332, 62 N. W. 1057. I therefore feel constrained to follow thèse 
numerous and consistent rulings of the Suprême Court of the state, 
and to sustain the ruling of the référée as to the homestead exemption. 

Notwithstanding this conclusion, it does not follow that the cred- 
itor who loaned the bankrupt $600 to make the first payment upon the 
liomestead may not bave a remedy in the law. If the money was 
borrowed by the bankrupt knowing that he had no means to repay 
Ihe same, and not intending to repay it when he borrowed it, it may 
well be held that that was an actual fraud perpetrated upon such 
creditor. But it is not my province to discuss that proposition at this 
time. 

The finding of the référée as to the homestead exemption is there- 
fore affirmed. 



KIBBLER V. ST. LOUIS & S. F. R. CO 

(Circuit Court, N. D. Alabama, E. D. August 22, lOOG.) 

No. 33. 

1. CoTJETS — JuKisnicTioN OF Fedebal Coubts — AcT Ceeating New Division OF 

DlSTKICT. 

Act Mareh 3, 1905, c. 1419, § 3, .33 Stat. 988 [U. S. Comp. St. Supp. 1905, 
p. 78], creating tlie Eastern division of ttie Northern district of Alabama, 
limits the territorial jurisdiction of the court therein to the enumerated 
counties composing the division. 

[Ed. Note.— For cases in point, see vol. 13, Cent. Dig. Courts, § 1120.] 

.2. Same — Foreign Coepokations. 

A foreign corporation, which under the Constitution and statutes of 
the state can be sued in the state courts only in counties in which It 
does business, is not suable in a fédéral court in the state unless it 
does business in some one of the counties within the territorial jurisdic- 
tion of such court. 

[Ed. Note. — For cases In point, see vol. 13, Cent. Dig. Courts, § 814.] 
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On Demurrer to Plea in Abatement 

Stallings, Kesmith & Drennen, for plaintiff. 
Campbell & Walker, for défendant, 

TOULMIN, District Judge. The plaintifï is a résident of the 
Southern division of the Northern district of yVlabama. The défend- 
ant is a foreign corporation. Hence this acdon is between citizens of 
diiïerent states. It is brought in the district of the résidence of the 
plaintifï, but not in the division of the district in which the plaintiff 
résides. The Northern district of Alabama comprises four divisions. 
The act of Congress creating the Eastern division provides that it 
shall consist of certain counties named therein, and that ail civil 
process issued against persons résidents in said counties shall be made 
retnrnable to the court "to be held at the city of Anniston" in said 
division. A subséquent act provides "that ail suits against a single 
défendant inhabitant of said state must be brought in the division of 
the district where he résides." Act March ?>, 1905, c. 1419, § 3 33 
Stat. 988 [U. S. Comp. St. Supp. 1905, p. ^B]. 

The facts, as shown by the record, are that the défendant is not a 
résident of either division of the Northern district of Alabama, has 
no agent in the Eastein division of said district, has no place of busi- 
ness in said division, and does no business in any county therein. 
The défendant being a foreign corporation, that part of the act re- 
ferred to providing that suits' against a défendant must be brought 
in the division of the district where he résides has no application 
to it. The plaintiff was at liberty to sue the défendant in tlie district 
of his ovvn résidence, but to make the right available to him the de- 
fendant must be found, for the purpose of being served with the 
sunimons, within the territorial limits of the court before which the 
suit was cognizable. "No judicial process, whatever form it may as- 
sume, can hâve any lawful authority outside the limits of the juris- 
diction of the court by wdiich it is issued." Ableman v. Booth, 21 
How. 524, IG L. Ed. 109. 

It is an elementary principle of jurisprudence that a court of jus- 
tice cannot acquire jurisdiction ovèr the person of one who has 
no résidence within its territorial jurisdiction, except by actual 
service of notice within t1ie jurisdiction upon him, or upon some one 
authorized to accept service in his behalf, or, if a corporation is the 
défendant, upon an agent appointed to act for the corporation. "No 
court can, in the ordinary administration of justice, in common-law 
proceedings, exercise jurisdiction over a party, unless he shall volun- 
' tarily appear, or is found within the jurisdiction of the court, so as 
to be served with process. Such process cannot reach the party be- 
vond the territorial jurisdiction of the court." Kendall v. U. S., 13 
Pet. 526, 9 L. Ed. 1181. In the case of Mexican Central Rv. Co. 
V. Pinkney, 149 U. S, 209, 13 Sup. Ct. 859, 37 L. Ed. 699, the 
court said: 

"It is well settled tlint, at eommon liiw, no court can exercise jurisdic- 
tion over a party unless lie is served with process vvitliiu tbe territorial juris- 
dlctiou of tlie court, or voluiitarily appears." 
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The well established aiid settled principle is tliat, to give a court 
iurisdiction, a défendant against whom a iilaintiff claims a judg'inent 
must be found and served with process within the limits of the juris- 
diction of the court. Sullivan v. Sullivan Timber Co., 103 Ala. 
371, 15 South. 941, 2^) h. R. A. 543; Ex parte Schollenberger, <!(i T. 
S. 309, 24 L,. Ed. 853. I think the clear intent and meaning of the 
act creating the Eastern division of the Northern district of Ala- 
bama, and providing for the court therein to be held at the city of 
Anniston, was to give that court territorial jurisdiction vvithin the 
limits of the counties named in the act, and to that extent only. Its 
territorial jurisdiction is, I think, unquestionably limited to the coun- 
ties composing said division. Act March 3, 1905, c. 1419, § 3, 33 
Stat. 988 [U. S. Comp. St. Supp. 1905, p. 78]. Moreover, a statc 
may by its laws require, as a condition précèdent to the right of a 
corporation to transact business within its limits, that it shall appoint 
an agent there on whom process may be served, and service must be 
had on the agent or person specially designated. In a suit against 
such corporation it, or some one authorized to receive process for it, 
must be personallv cited ; othervvise, there is no jurisdiction. St. 
Clair V. Cox, 106' U. S. 350, 1 Sup. Ct. 354, 37 L. Ed. 222 ; Ex 
parte Schollenberger, 9fi U. S. 369, 24 L- Ed. 853 ; Ins. Co. v. Wood- 
worth, 111 U. S. 146. 4 Sup. Ct. 364, 28 L. Ed. 379; Amv v Water- 
town, 130 U. S. 302, 9 Sup. Ct. 537, 32 L. Ed. 953. In Railroad Co. 
V. Koontz, 104 U. S. 10, 26 L. Ed. 643, it is said : ■ 

"It is now well settled that a corporation of oiie state, doiiiK business in 
anotlier. is suable where its business Is doue, if tbe laws make provision 
to tbat eflfeet." 

And in the case of Insurance Co. v. Woodworth, 111 U. S. 146, 4 
Sup. Ct. 364, 28 E. Ed. 379, it is said : 

"That a corporation of one state, doina; business in another. is suable 
in the courts of tbe United States established in tlie latter state. if tbe laws 
of that state so provide, and in the niainier jirovided by tbose laws." In-, 
surance Co. v. Freneh, 18 How, 404, 1.5 L. Ed. 4.")1 ; liailro'ad Co. v. Marris, 12 
Wall. 65, 20 L. Ed. 3M: U. S. v. Am. liell Teleijbone Co. fC. C.) 20 Fed. 35. 

Article 14, § 4, of the Constitution of Alabama of 1875 provides 
that : 

"No foreign corporation shall do business in tbe state witbout baving at 
least one kuown place of business and an authorized agent or agents there- 
in ; and such corporation niay be sued in any coTuity where it does business 
by service of process upon an agent anywhere in tlie state.'' Code Ala. 1880, 
p. 47. 

By section 4207 of the Code of 1896 of Alabama, it is enacted that 
"a foreign corporation may be sued in any county in which it does 
business by an agent." 

Prior to thèse laws a foreign corporation could not be sued in this 
state. Such corporation cannot be sued elsewhere than within the 
sovereignty of its création witbout législative authority of the forum 
in which suit is instituted ; and it is then subject to suit in such mode 
as the law of the state provides. Sullivan v. Sullivan Timber Co., 103 
Ala. 371, 15 South. 941, 25 L. R. A. 543; Insurance Co. v. Woodworth, 
147 r.~-5ij 
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111 U. S. 140, 4 Sup. Ct. 364, 38 L. Ed. 379. A suit may now be main- 
tained against a foreign corporation in any county where it does busi- 
ness, and where tiiere bas been service of process on the corporation's 
agent appointcd under the law requiring a foreign corporation doing 
business in the state to appoint an agent or agents on whom jjrocess 
mav be served. Gale v. South RIdg. & Loan Ass'n of Ala. (C. C.) llî 
Fed. ;3,?; Barnes v. Western Union Te!. Co. (C. C.) 120 Fed. 550; 
McCord Co. V. Dovle, 97 Fed. 22, 38 C. C. A. 34 ; St. Clair v. Cox, lOG 
U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 322. The défendant, by doing 
business in this state on the conditions prescribed by its laws, has 
consented to be sued in any county in the state where it does busi- 
ness by an agent ; but it is not suable elsewhere in the state witbout its 
consent. 

The facts of this case, read in the light of the state laws, show that 
the défendant was and is not found, for the purpose of suit, in any 
county of the Eastern division of the Northern district of Alabama, 
and that it is not subject to suit in the courts, state and fédéral, exer- 
cising jurisdiction within said division. This court has no jurisdic- 
tion of this case unless the défendant is subjected by the state law to 
the jurisdiction of the state court in some one of the counties in this 
division of the Northern district of Alabama. Ex parte Schollen- 
berger, 96 U. S. 369-376, 34 L. Ed. 853; Dinzy v. Illinois Central 
R. R. Co. (C. C.) 61 Fed. 49. We hâve seen that the défendant cor- 
poration may be sued only in a county in which it does business by 
an agent (Code Ala. 1896, g 4207), and that it does no business in 
any county of this division. My opinion is that the défendant is 
not within the territorial jurisdiction of this court, and, moreover, 
that it is not subjected, under the state laws, to suit in any county in 
this division. 

The demurrer to the plea in abatement is therefore overruled. 



TIIP: MOBILA. 
(District Court, S. D. Alabama. .Tune 2, lf>0<5.) 

1. CoixTsroN — Damages — Findings of Commtssioneb. 

The fiudiiig of a comniissioiier as to tlie value of a vessel lost in col- 
lision is entitled to great respect, and will not be set aside unless it is 
made to appear that hi.s valuation Is nianifestly erroneous, as in eonflict 
with the weight of the évidence, or that there was clear mlstake in the 
process by which Lis conclusions were reached. 

[Ed. Note.' — For cases in point, see vol. 10, Cent. Dig. Collusion, § 302.] 

2. Same — Total Lo-s.? of Vessei. — JIeasuee of Damages. 

AVliere a vessel is a total loss as the resuit of a collision, the ineasure 
of damages recoverable is not lier cost to the ovvners, nor her intrlnsic 
value, but her market value at the time of her destruction, which may be 
Uetermined from tlie opinions and estimâtes of compétent witnesses who 
are qualified by their expérience and kuowledge of the vessel to testify 
as to siich value. 

[Ed. Note. — -For cases in point, see vol. 10, Cent. Dig. Collision, §287; 
vol. 20, Cent. Dig. Kvldence, §§ 2330, 2333.] 
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In Admiralty. On exceptions to commissioner's report. 

Gregory L. & H. T. Smith, for libelant. 
Pillans, Hanaw & Pillans, for claimant. 

TOULMIN, District Judge. The finding of a commissioner as to 
the value of a vessel lost in collision is entitled to great respect, and it 
will not be set aside unless it is made to appear that his valuation is 
manifestly erroneoiis as being in conflict with the weight of the évi- 
dence, or that there was clear mistake in the process by which his 
conclusions were reached. Callaghan v. Mvers, 128 U. S. 617, 9 
Sup. Ct. 177, 32 L. Ed. 547; Kimberly v. Ârms, 129 U. S. 512, 9 
Sup. Ct. 355, 32 L. Ed. 764; The Gertrnde (D. C.) 112 Fed. 448. 
The vessel hère was a total loss. The rule of damage is the market 
value of the vessel (if it is of a class which bas a market value) 
at the time of her destruction. The Baltimore, 8 Wall. 386. 19 L. Ed. 
463 ; The Granité State, 3 Wall. 313, 18 L. Ed. 179. The measure of 
damages is the value of the vessel in its condition just prior to the 
collision, to be measured by its market value, and not by the price 
for which the owners would hâve been willing to sell it, or may hâve 
paid for it. The party in fault cannot reduce the amount recover- 
able by showing that the lost vessel was worth intrinsicallv less than 
its market value. 25 Am. & Eng. Enc. of Law (2d Ed.) 1029. 

Where articles of personal property are subject to fréquent sales, 
and where market quotations are daily published, the value of such 
property can ordinarily be determined with accuracy ; but where there 
is no fixed or certain standard by which the real value can be ascer- 
tained, and no market value ascertainable, the court is compelled to 
reach its conclusion by comparison of varions estimâtes or opinions. 
At best, the évidence of value is largely a matter of opinion. Where 
the value of property is in controversy, persons acquainted with it 
may state their opinion as to its value. "As value rests merely in 
opinion, the exception to the gênerai rule that witnesses must be con- 
fined to facts, and cannot give opinions, is founded in necessity and 
obvions propriety." St. Louis, I. M. & S. Ry. Co. v. Edwards, 78 
Fed. 747, 24 C. C. A. 300. "After a witness has'testified that he 
knows the propertv, and its value, he mav be called upon to state such 
value." Montana' Ry. v. Warren, 137 "U. S. 348, 11 Sup. Ct. 96, 
34 L. Ed. 681 ; Sutherland on Damages, § 442. The market value 
is such a sum of money as the property is worth in the market to 
persons generally who would pay the just and full value for it. 19 
Am. & Eng. Encyc. of Law (2d Ed.) 1153, and authorities cited in 
note 5. The market value is not what property is worth solely for 
the purpose to which it is devoted, but the highest price that it will 
bring for any and ail uses to which it is adapted, and for which it 
is available. AU uses to which it could be put should be considered. 
Am. & Eng. Encyc. of Law (2d Ed.) 1154, and note. While évi- 
dence of the cost of the vessel is admissible, the cost plainly is not 
of itself proof of her actual value at the time she was lost. 

Full compensation for the loss is the rule in such cases, and it is 
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to be meastired by what it would cost to replace her. Tliere is per- 
haps no direct évidence on this point or as to the market value of 
the vessel at the time and place she was lost, but there are opinions 
and estimâtes given bv many witnesses as to her value, and thcy 
range from $6,800 to $i5,000,'the average of which is between $10,000 
and $11,000, and nearer the latter figure. The commissioncr 
seems to hâve based his valuation of the vessel solely on its cost to the 
libelant. I think it clear that he fell into an error in this, and tliat 
his finding was contrary to the weight of the évidence. My opinion 
is that the évidence entirely warrants the conclusion reached by me 
that the vessel was worth at least $10,000 at the time of her loss. 
Libelant's exceptions to the commissioner's report are sustained, and 
he is awarded $10,000 as his damages herein, for which a decree will 
be entered. 

The claimant's exceptions to said report are overruled for want of 
évidence to sustain them, or rather, to show that the commissioncr 
erred in his finding excepted to, while individually I believe manv of 
the items charged for by the colibelants are excessively valued. 



JOHN D. PARK & SONS CO. v. BRUBN et al. 

(Circuit Court, S. D. New Yorlî. July 6, ]906.) 

Equity — Pleadixg — Answees to Intebbogatories. 

Defeudants in a suit in equity cannot be required to answer interroga- 
tories by stating facts necessary to complainant's case, but which are 
iiot witbin their Icnowledge and which they can only aseertain by a tedious 
and expensive investigation outside of their own records. 

[Ed.. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, §§431, 
432.] 

In Equity. On exceptions to answer. 

Alton B. Parker and Morris & F'ay, for complainant. 
Robinson, Biddle & Ward, for défendant 

LACOMBE, Circuit Judge. The bill is a printed document, 70 
pages in length, containing 23 interrogatories addressed to each of 
the 19 défendants. The answer consists of 13 typewritten pages, be- 
sides the separate ansvvers of the several défendants to the 22 inter- 
rogatories. A perusal of the bill and answer leaves the impression 
that, as an answer, the latter sufficiently joins issue with the aver- 
ments of the bill ; but that impression can be confirmed or dissipated 
only by a minute and careful analysis of the averments of both plead- 
ings, a task which is made ail the more difficult by the extrême ver- 
bosity and fréquent répétitions which characterize the bill. When it 
is stated that 137 exceptions are filed to the gênerai answer, and 21 
to the answers to the spécifie interrogatories, it is manifest that the 
matter should be sent to a master. The time of the court is not to be 
taken up with work which is largely clérical. It is nnderstood that 
défendants do not contend that the waiver of an answer under oath 
excuses them from fully answering the averments of the bill, nor 
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from answering ail proper interrogatories, where oath as to such 
answers is required. The exceptions are somewhat inartificially drawn ; 
but, since they are to go to a master, who will hâve the leisure to dig 
out the various relevant averments of the pleadings, any irregularity 
in form may be disregarded. 

For the guidance of the master it may be noted that the first and 
second spécifie interrogatories are altogether toc broad. The entire 
theory of the bill is that the "rebate" System complained of was and 
is applied indiscriminately to goods of the class referred to (drugs, 
toilet articles, etc.), whether covered by letters patent, by trade-marks, 
trade labels, etc., or not. If the complainant deems it material to 
show that some are patented, some covered by trade-mark, and others 
not, although the bill does not indicate the necessity of thus classify- 
ing them, that is part of its case, to be ascertained and proved by it. 
The classification is one with which, so far as the bill shows, none 
of the défendants hâve ever concerne d themselves, and as to which 
necessarily their information is scanty. Complainant cannot, by pro- 
pounding thèse tvvo interrogatories, require the défendants to enter 
mto a tedious and presumably expensive investigation to détermine 
which of the many thousands of articles druggists deal in are cov- 
ered by existing patents or valid trade-marks. The fifth clause of the 
answer is ail that can be required, in this particular, from the de- 
fendants, except that in answering the spécifie interrogatories each 
défendant should give such information as he or it may be possessed 
of. This appears to hâve been done, so far as a cursory examina- 
tion of the answers to interrogatories discloscs. In view of the ad- 
mission in the gênerai answer that "complainant is not and never has 
been a member of the National Wholesale Druggists' Association," 
it would be a sheer waste of time to inquire into any exceptions to the 
answers to the third interrogatory. 

As to the interrogatories generally the master îs cautioned that the 
bill is directed against individual défendants, and that, while com- 
plainant is entitled to probe the conscience of each individual, it is not 
entitled to require each or any individual défendant to enter unon 
an exhaustive search in order to discover and marshal évidence which 
comolainant may think material to its side of the controversy. 

The cause is referred to Robert C. Beatty, Esq., as spécial m^aster, 
to examine into the questions raised bv the excentions. and rennrt, 
with his ooinion thereon, in conformity to the usual practice in this 
circuit 



ROBINSON r. AMERICAN LIXSEED CO. 
(Circuit Court, S. D. New York. July 12, 1!)0G.) 

CONTBACT.S — CON.STKUOTION — TiME. 

At the eonclupion of negotiations for the storafre of defendant's product 
for a term of five years, plaintiff submitted an offer to store the saine for 
such period at a rate much le^s thau tlie lowest rate it had ever previonsly 
accepted for stnrage, whicli offer was aceejrted. Held, that the ac^eptance 
of plaintlff's offer constituted prima facie a contract for storage for fivp 
years. 
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2. PtEA^iiNG — Causes of Action — Joindee — Conteact — Quantum Meeuit. 

It is no objection to a complaint that it eontains a cause of action on 
contract and on a quantnm meruit in tbe same count, where botti are 
based on tlie same transaction. 

[Ed. Note.' — For cases in point, see vol. 39, Cent. Dig. Pleading, § 114.] 

3. COBPORATtONS — -FORBIGN COKPOBATIONS— CaPACITY TO SUE. 

A foreign corporation may sue in New Yorlv on contracts made ontside 
tlie State, witliout complying witti New Yorlî laws, so as to be entitled to 
do liusiness witliin the state. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, 
§ 2524.] 

Sur Demurrer. 

Cary & Robinson, for plaintifï. 

Howland, Murray & Prentice, for défendant. 

PLATT, District Judge. On September 22, 1899, the National 
Storage Company, plaintiff's assigner, entered into a certain instru- 
ment with the défendant, the important part of which is as follows : 

"Proposai for Wareliousing. 
• •*« « * * • • 

"Cliicago, Ills., Sept. 22nd, 1899. 
"American Linseed Company, Chicago, Illinois— Dear Sir : 

"1. The National Storage Company hereby proposes to issue its storage war- 
rants for a period of five years from date hereof • * * upou Personal 
property eonsisting in part of flaxseed, oil and oil calce to be stored at * * *. 
"2. * * *. 

"3. Rates, terms and conditions which shall govern the storage of property 
or issue of warrants under this proposai arfe as follows: 

"Ou property valued at Are million dollars or less, the charge for the first 
calendar month or fraction will be $41(3.60 2-3 ; for each succeeding month or 
fraction $41 6.G6 2-3. * * * 

"LMany paragraplis follow which do not aflfect the présent contention.] 

"National Storage Co., by Walter Tod, Treasurer." 

Upon the left-hand lower corner thereof appears: 

"Accepted. American Linseed Company, 

"G. E. Highley, Secy." 

Immediately upon the exécution of the above instrument the Ameri- 
can Linseed Company began storing in accordance with its terms, and 
warrants for a large amount were issued, but in about two years it 
stopped storing, paid for ail that was actually stored at the rates spe- 
cified in the instrtiment, and refuses to pay any more. The plaintiiï 
sues for the minimum rates under the instrument for five years' stor- 
age, alleging that it was ready and willing at ail times to accept the 
jjroperty for storage, claiming that the défendant is bound to pay that 
amount, whether it availed itself of its privilèges or not. 

It is elementary that in the interprétation of a contract the court 
will look at ail the facts and circumstances which surrounded the 
contracting parties at the tinte of its exécution. It appears that when 
the instrument in suit was executed the lowest rate for storage ever 
accepted by the National- Storage Company was five times greater than 
that fixed in the instrument. Stich being the fact about rates, the 
plaintifï said, "I will store your property for the following rate for 
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five years." The défendant said, "I accept your offer," and began 
to take advantage of it. It seems to me that in accepting it the de- 
fendant made a contract which covered the time as well as the rate. 
The rate being so ridiculously low, it is fair to say that it was made so 
by reason of the length of time for which it was agreed that it should 
run. At any rate, if there is any doubt that such was tlie intention 
of the parties, the uncertainty as to what was accepted ought to be 
settled by paroi. 

Tliere is no harm in putting in one count an action on the contract 
and upon quantum meruit. It is ail based on one transaction, and 
simply States two grounds of recovery, but présents only a single 
cause of action. 

The plaintiff has légal capacity to sue. His assigner made the con- 
tract in Illinois, and a foreign corporation can sue in this state upon 
contràcts made outside the state, without complying with local laws, 
so as to become entitled to do business hère. 

Let the demurrer in ail respects be overruled. with costs. 



BESSON & CO., Limited, v. GOODMAX, et al. 
(Circuit Court, S. D. New Yorlc. July 0, lOOC.) 

1. Equitt — Pi.E.vniNG — Hearing on Biix ANn AA'SVVER. 

Where a repliratioii is witlidrawn, and tlie case sot down for hearing 
on bill and answcr, ('oniplaiTiant admits every positive avernient of fact 
in the answer, and obtains no benefit from any fact alleged in the bill 
which the aiiswer positively dénies. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, § 711.] 

2. SA.ME lRREBUI..*KTTIK,S — WaIVF;R. 

Complainaiit, by settins a suit down for hearing on bill and answer, 
waives ail infornialities and irregularities in the answer, which could only 
be reached by exceptions. 

[Ed. Note. — For cases iu point, see vol. 10, Cent. Dig. Equity, | 665.1 

3. SAME — DiSMISSAU 

There being no way to attaclî the substance of an answer, e.'tPept to 
bring the niatter forwarrt for hearing on tlie bill and answer, where a 
suit is set down for sndi lieariug in good faith, and a separate défense 
In the answer is insuflicient, the bill will not be dismissed, but the insuf- 
fielent défense will be stricken, and complninant granted leave to file a 
replication on payinent of oiie-half the costs. 

[Ed. Note. — For cases in point, see vol. 10, Cent Dig. Equity, § 827.] 

In Equity. 

Seymour, Seyniour & Afegrath, for complainant. 
Benjamin Patterson, for défendants. 

PLATT, District Judge. The complainant has set this matter 
down for heaiing upon bill and answer. A replication had been fîled, 
but that is, by agreement, to be considered as withdrawn from the 
files. By such action the answer becomes entitled to a libéral con- 
struction in the défendants' favor. To put it more definitely, the com- 
plainant admits every positive averment of fact in the answer, and 
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obtains no benefit from any fact alleged in the bi!l which is positively 
denied in the answer. Such being the situation, complainant contends 
that the answer is instifficient in law to force it to produce proofs in 
support of the allégations of the complaint. It is true that the court 
at the hearing allowed the défendants one week in which to amend 
their answer by inserting "upon information and belief" in connection 
with their allégation that the instruments by them sold were in fact 
genuine. The défendants prefer to stand upon their answer and dé- 
cline to amend. 

Upon reflection, the court is satisfied that the complainant, by set- 
ting the matter down for hearing on bill and answer, has waived ail 
informalities and irregularities in the answer, and that the only way 
to reach them was by exceptions. It is also thought that the major 
part of complainant's criticism of the answer upon this hearing would 
hâve been relevant at a hearing upon exceptions. Without going into 
détails, the answer stands in the way of a decree of any kind for the 
complainant.' The only real question to be decided îs whether, that 
being so, the court is bound to dismiss the bill. There being no right 
to fiie a demurrer in equity practice, there would appear to be no way 
to attack the substance of an answer, except to bring the matter for- 
ward for hearing on the bill and answer. When this has been donc 
in the best of faith, and the case at bar is an instance of such good 
faith, it would not conduce to an orderly and speedy disposition of 
causes if it shall become the ruie that the complainant can only make 
such attack at the risk of being dismissed, if it shall appear to the 
court that he took a wrong view of things. I do not think that any 
binding précèdent for such action exists, and I am not willing to 
aid in establishing one. 

The separate défense is insuffcient, and gave the complainant some 
reason for the course taken. Let it be stricken out. Let the com- 
plainant pay the défendants one-half the costs which hâve accrued by 
reason of setting this matter down for hearing on bill and answer. 
The replication may then be filed, and the cause proceed in the regular 
way under the rules. 



UNITED STATES v. SCRUGOS, VANDERVOORT & BARNET DRX 

GOODS CO. 

(Circuit Court, B. D. Missouri, E. D. September 17, lOOG.) 

No. 5,253 (1,793). 

CrSTOMS DUTIES — Cl-ASSiriCATION— SlLK-WOOL DeESS GOODS. 

Construing Tariff Act July 24, 1897, c. 11, § 1, providinc (1) In 
Schedule K, par. 309, 30 Stat. 184 [U. S. Comp. St. 1901, p. 16(i7], for 
"women's and children's dress goods * * * In part of wool," and 
(2) in Scliedule h, par. SS7, 30 Stat 186 [U. S. Comp. St. 1901, p. 1669], 
for "woven fabrics In the pièce * • * weigbing not less than one and 
onç-third ounces par square yard, and not more tban eight ouncea per 
square yard, * * * dyed in the thread or yarn, and containing more 
than forty-flve per centina ia weight of sillî," held, with référence 
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to dress goods composed in chief value of silk, but in part of wool, that 
the latter Is more spécifie, and is tlie controlling, provision. 

On Application for Review of a Décision of the Board of United 
States General App rais ers. 

The décision below related to goods imported at the port of St. 
Louis. Note U. S. v. Slazenger (C. C.) 113 Fed. 534. The opinion 
of the Board reads as follows : 

Lunt, General Appralser. The merchandise covered by this protest consists 
of certain silk and wool fabrics designated in the invoice by Nos. 4,872 and 
29,217, upon which duty was assessed at 11 cents per square yard and .53 per 
cent, ad valorem under the provision of paragraph 369, Tarilï Act Julv 24, 1S97, 
c. 11, § 1, Schedule K, 30 Stat. 184 [U. S. Comp. St. 1901, p. 1C67] for woolen 
dress goods, which reads as follows: 

"Par. 369. On women's and ehildren's dress goods, coat linings, Italian cloths, 
buntlng, and goods of similar description or character composed wboUy or in 
part of wool, and not specially provided for In this act. * * « " 

The claim is made that the merchandise is properly dutiable under the pro- 
visions of paragraph 387, Tarife Act July 24, 1897. c. 11, § 1, Schedule L, 30 
Stat. 186 [U. S. Comp. St. 1901, p. 1669], relating to silk woven goods. The 
Board jias submitted the samples to the United States appraiser at the port of 
New York for analyses, and from the report, as returned by him, .it appears 
that thèse goods are descriptively and speciflcally provided for in paragraph 
387. Thç Board also finds that: (1) The samples consist of silk and wool, 
silk beîng the component material of chief value in every instance. (2) The 
merchandise covered in the invoice by No. 4,872 consists of worsted warp and 
silk fllling, the weight of the fabrie being 39.9 per cent, of silk, yarn dyed, 
and 60.1 per cent, of wool. (.3) The merchandise covered in the invoice by 
No. 29,217 consists of wool and silk, the weight of the fabrie being 65.5 per 
cent, of silk, yarn dyed, and S4.5 per cent, of wool. 

We hold : (1) That the merchandise covered by finding 2 Is dutiable at $1.30 
per pound under the spécifie provision of paragraph 387 for "woven falsrics 
In the pièce not specially provided for in this act, weighing not less than one 
and one-third ouuces per square yard and not more than eight ounces per 
square yard, • • * dyed in the thread or yarn and containing more than 
30 and not more than 4,5 per centum In weight of silk. * » * " (2) That 
the merchandise covered by finding 3 is dutiable at $3 per pound under the 
spécifie provision of paragraph 387 for "woven fabrics in the pièce not spe- 
cially provided for in this act, weighing not less than one and one-third ounces 
per square yard and not more than eight ounces per square yard, * » * 
dyed in the thread or yarn and containing more than 45 per centum in weight 
of silk, • * * and the weight is not inereased beyond the original weight 
of the raw silk. • * • " 

It will be noticed that paragraphs 369 and 387 each contain the "not special- 
ly provided for" provision, and therefore one offsets the other, and the para- 
graphs are to be construed as if this provision was absent from each of them. 
We think that paragraph 387 Is the more précise and spécifie than the pro- 
vision for dress goods in paragraph 369, and therefore, hold that thèse silk and 
wool goods are dutiable under paragraph 387, as claimed in the protest. This 
is in accordance with the décision of the Suprême Court in Hartranft v. Sleyer, 
135 U. S. 237, 10 Sup. Ct. 751, 34 L. Ed. 110. If the spécifie duty provided for 
such fabrics in paragraph 387 should prove to be less than 50 per cent, of 
the value, then said fabrics are dutiable at 50 per cent, as provided in the 
end of paragraph 387. The protest is sustained to the extenc as above indi- 
cated and overruled ; in ail other respects as to ail other items. 

See G. A. 4,724, T. D. 22,360. 

E. P._ Johnson, Asst. U. S. Atty., and David P. Dyer, U. S. Atty. 
Everit Brown (Ralph Pierson, on the brief), for importers. 
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FINKELNBURG, District Judge. The décision of the Board of 
General Appraisers in the above-entitled cause is affirmed, for the 
reasons stated in the Board's opinion, as filed in the record ; and the 
collector is ordered to reliquidate the entry in accordance therewith. 



F^iHTII V. C'OAn-CTlXU SOALK CO. 

(Circuit Court, S. 1>. (Miio, W. U Muivli 2, lOui!.) 

No. r),9US (1,GS4). 

1. CuRTOMS DuTiES -Classification;— Pbkcious Sto?;es— Scat.e Beabings— 

"Set." 

In construing tlie provision in TarifE Act July 24, 1897, c. 31, § 1, Scliea- 
ule N, par. 435, :!0 Stat. 102 [U. S. Comii. St. 1001, p. 167(i], for "dia- 
monds and other precious atones advanced in condition or value from tlieir 
natural state by cleaving, splitting, cutting, or otlier process, and not 
set," held, that "set" has a well-known and woll-defined trade meaning 
In connection with precious stones, which would not inelude the inser- 
tion of an agate bearing in a scale, and that the paragraph was inteuded 
to cover only precious stones intended for jewelry purposes, and would 
not cover such as are fltted for use as bearings. 

[Ed. Note. — Interprétation of commercial and trade terms in tariflf 
laws, see note to Dennison Mfg. Go. v. United States, 18 C. C. A. 545.] 

2. Same— Agate Bearings— Manufactuess of Agate. 

Small pièces of agate, fltted for use as scale bearings by being eut, 
pollshed, and grooved, are dutiable as manufactures of agate, under 
TarifiE Act July 24, 1897, c. 11, § 1, Sehedule B, par. 115, 30 Stat. 159 
[U. S. Comp. St. 1901, p. 1636], and not as "precious stones," under para- 
graph 435, Sehedule N, 30 Stat. 192 [U. S. Comp. St. 1901, p. 1G76]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Thèse proceedings were brought in the name of Amor Smith, Jr., 
surveyor of customs at the port of Cincinnati, and relate to a déci- 
sion of the Board of General Appraisers which sustained a protest 
by the importera against the surveyor's assessment of duty, on the 
authority of U. S. v. American Express Co. (C. C.) 147 Fed. 894. 

Note In re John Hope & Sons Engraving & ]\Ianufacturing Com- 
pany (C. C.) 100 Fed. 28G. 

Sherman T. McPherson, U. S. Atty. 

THOMPSON, District Judge. This is an application for a re- 
view of a décision of the United States Board of General Appraisers 
at New York as to the construction of the law fixing the rate or per 
cent, of duties imposed upon certain merchandise imported by the 
Computing Scale Company of Dayton, Ohio. The merchandise 
consists of small pièces of agate, differing slightly in dimensions, 
which hâve been eut, polished, and grooved, tlnis fitting them for 
spécifie use as bearings for scales of superior qnality. The collector 
of customs at the port of Cincinnati decided that thèse articles were 
dutiable at the rate of 50 per cent, ad valorem under Tariff Act July 
U, 1897, c. 11, § 1, Sehedule B, par. 115, 30 Stat. 159 [U. S. Comp. St. 
1901, p. 1G36], as "manufacturers of agate * * * not specially 
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provided for." Protests were entered against this décision by the 
importer, which were duly sul^mitted to the United States Board 
of General Appraisers at New York, and tliat board overruled the dé- 
cision of the coUector, and held that said articles were dutiable at 
10 per cent, ad valorem as jirecious stones. eut but not set, under 
paragraph 43.5, Schcdule X, A et Jiily 24, 1S1)7, .30 Stat. 192 [U. S. 
Comp. St. 1901, p. ItiTC!, wliich ]jrovides as follows: 

"Diaiiionds and otiicr ])re(io)!s stinK'S advi'.ncî'd iii condition or value froin 
their natural state liy clp.ivins. sjilitting, cuttuig, or otUor i!i'ocet>s, and not 
set, ten per ccntum ad valoreui." 

Manifestly thèse provisions relate to precious stones prei)ared to 
be set in articles of jewelry. The word "set," when used in this 
connection, is defined by the Century Dictionary as follows ; 

"To frame or monnt, as a precious stone, in gold, silver, or otlier métal ; as, 
to set a diamond." 

And the, expert witness Mindil testifies that the word "set" bas 
a well-known and well-defined meaning in the trade, in connection 
with precious stones, and that the insertion of one of the aj^ates in 
question in a Computing scale would not come within the meaning 
of the word "set" as understood by the trade. Thèse articles were 
not "precious stones advanced in condition or value from their nat- 
ural state," to be "set" in some pièce of jewelry for personal adorn- 
ment, but were manufactures of agate to be used as scale bearings. 
Under former acts, manufactures of agate were subjected to duties 
under either the similitude or nonenumerated clauses, and much liti- 
gation ensued in determining to which class they should be assign- 
ed ; and paragraph 115 of the act of 1897 probably was intended to 
meet the difficulties presented bv thèse litigations. See Erhardt v. 
Hahn, 5,5 Fed. 2?3, 5 C. C. A. 99; Hahn v. U. S., 100 Fed. 63.5, 40 
C. C. A. 622: Hahn v. U. S. (C. C.) 121 Fed. ].52. 

The ruling of the United States Board of General Appraisers at 
New York wiîl be reversed, and the décision of the collector is hereby 
sustained. 



C. P.. KiriIARD & CO. V. UNITED STATES. 

(Circuit Court, S. D. New Yorli. June 13, 1892.) 

No. 714. 

CusTOMS Duties — Classification — jrEniciNAL Prepaeations — Medicated 
Fkuit Juice. 

Fruit .iuice whicli lias becn concentrated and medicated Imt is not used 
by itself as a medicine, but as an inirrcdicnt in tiie préparation of a 
medicine, is not dutiable as a médicinal préparation under paragraph 75, 
Tarife Act Oct. 1, 1890, c. 1244, § 1, Schedule A, 26 Stat. 570. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below see G. A. 1,183 (T. D. 12,44.5), in which the 
board of gênerai appraisers affirmed the assessment of duty by the 
collector of customs at the port of New York. The merchandise in dis- 
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pute was classified under the provision for cherr}' juice in Tariff Act 
Oct. 1, 1890, c. 1244, § 1, Schedule H, par. 339, 30 Stat. 590. The 
importers contended that it should hâve been classified as a médici- 
nal préparation under paragraph 75 of said act, § 1, Schedule A, 
26 Stat. 570. The board overruled this contention for the follovving 
reasons : 

Willdusoii, General Aiîpraiser. The importers testifled at the hearins 
of the ease that 1!ie article ui coiitroversy is a coucciitrated cherry juice, 
to whicli they hatl instrnctert the Gorman niaimfacturer to adcl three ehejiiical 
higi'edients of a;i autisi^iitiç and niedlciual character. They also presented au 
artidavit from. the manufacturer 1h;it the instructions liacl heen duly earricfl 
out. The aripellants fui'ther testified that while the juice in its imported con- 
dition is not ei)ii)loyed to cure or alleviate hodily disorders, is it used exelu- 
sively as an ingrédient iu a médicinal préparation manufactured by them in 
New York, and that it is unlit for otlier us=e. 

"In the opinion of the board. an article to bo entitled to classification as 
a médicinal prejiaration nuist he an agent to be used for the cure or palliation 
of bodily disorders. Tliere is notliing hefore the board to show that the 
cherry juice in ciuestion bas either one of thèse characteristics." 

Comstock & Brown (Albert Comstock, of counsel), for importers. 
James T. Van Rensselaer, Asst. U. S. Atty. 

LACOMBE, Circuit Judge. I niust say that I agrée vi^ith the board 
of appraisers. Although this article may hâve advanced somewhat 
beyond cherry juice, it bas not got quite far enough along to reach 
the next station, and become a médicinal préparation, as contem- 
plated by law. For that reason I shall affîrm the décision of the 
board of appraisers. 



BURDITT & WILLIAMS CO. v. UNITED STATES. 

(Circuit Court, D. Massachus(!tts. September 11, 1900.) 

No. 213 (1,828), 

CusTosrs DuTiES — Classifioation — CoATED AViRE Articles. 

Tarife Act ,Iuly 24, 1897, e. 11, § 1, Schedule C, par. 137, 30 Stat. 161 
[U. S. Comp. St. 1901, p. 1039], provides a sj)eciflc rate of duty on wire, 
with an additional duty wlien it is manufactured into articles, also an 
additional rate wben it is coated. Hcld, that articles made from coated 
wire are subject to each of thèse latter duties in addition to that 
applicable to the ^vire in its uncoated unmannfactured state. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,357 (T. D. 27,335), in which the 
Board of General Appraisers modified the assessment of duty by the 
collector of customs at the port of Boston. 

Charles S. Hamlin, for importers. 
Asa P. French, U. S. Atty. 

LOWELL, Circuit Judge. This is an appeal from a décision of 
the Board of General Appraisers, fixing the duty upon rat traps, an 
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imported article of merchandise. The rat traps hère in question were 
chiefly made of round steel wire coated with copper. The Board ruled 
that thev were dutiable under paragraph 137 of the Dinglev act (Tar- 
ifï Act 'july 24, 1897, c, 11, § 1,' Schedule C, 30 Stat. 161 [U. S. 
Comp. St. 1901, p. 1G39]), which, so far as applicable hcre, reads as 
follows : 

"Itouiid * * * st(>el wire, * * * two cents \)i'v j)ouud, * « * pro- 
vkletl tliat articles mamifacturcil Croin * * * slccl * * * wive siiall 
pay tlie rate ol' dntv iniposeil npoii tli(> wire used in tiie manufacture ot sucli 
articles, and in addition tliere'o, eue and oue-fourth cents per poimd. except 
tliat * * * on * * * sieel wire coated witli * * * any * * * 
métal. * * * two-t(]itiis of o!ie cent i)er pound in addition to the rate im- 
posed on tlie wire from wliicli it is made." 

The Board comjnited the dut}- at 3.45 cents per pound, as follows: 
Two cents per pound as the rate of duty imposed upon the steel wire 
used in the manufacture; 1.25 cents added thereto for the manufac- 
ture, and .2 cent for the coating of the wire with copper. The im- 
porter hère questions only the last élément in the computation, which, 
he contends, should be omitted, leaving the rate of duty 3.25 cents 
per pound. He argues that to coat steel wire with copper is part of the 
opération of manufacture and is therefore covered by the additional 
duty of 1.25 cents, without the further addition of .2 cent for the spécifie 
opération of coating. This last addition, he contends, should be 
made only when coated wire is imported in that form. On the other 
hand, the government points out that a rat trap made of uncoated 
wire is dutiable at 3.25 cents, and that, as the act plainly intended to 
impose an additional duty for the coating, this is due equally upon 
coated wire as such, and upon articles manufactured therefrom. 

While the language of the act is not quite clear, yet upon the whole 
Congress apparently intended to impose an additional duty for coat- 
ing wire with métal, and this additional duty is due whethcr the wire 
is imported as wire or has been manufactured into some other article. 

Décision of the Board is affirmed. 



WILFRED SCHADE & CO. v. UXITED STATES. 

(Circuit Court, E. D. iMissouri, E. D. September 17, 1006.) 

No. r),l.-58 (1,717). 

CusTOMS DuTiES— -Classification— CoTTOx Clotii of Irreoulak Texture. 

Tlie fact that substantial inuiibers of the warp threads and of the 
filling threads are absent in fancy fabric-s of tlie openwork variety does 
not remove tlie .goods from the provision for "ail cotton cloth mit exce(>d- 
inf; one bundred threads to the square nich coinitin.;; tbe warp and filling." 
in Tarife Act ,Tulv 24, 1S97, c. 11 § 1, Schedule J, par. :>,{)',, 30 Stat. 175 
lU. s. Comp. St. 1901, p. lOôG]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below related to an importation of fancy cloth of the open- 
work vnrietv at the port of St. Louis, which was classilied as imitation laces, 
under Tarife Act July 24, 1807, e. 11, § 1, Schedule J, par. 339, 30 Stat. 181 
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l'U. S. Comp. st. 1901, p. 1G62]. The importers contended that the goods sbonld 
hâve been classifled under the provision for "ail cotton cloth not exceedlng 
one hundred threads to the square îiich countiiig the warp and fllling," In 
Sehedule J, par. 305, 'àO Stat. 175 [U. S. Comp. St. 1901. p. 1G56]. The 
Board was of o]>inion that, becanse a substantial nuiuber of the warp threads 
were misshig in parts of the fabrics. and of tho fllling threads in other 
parts, the goods were not susccirtible of count of threads by any practieable 
uioaiis, and on the authority of a former décision (G. A. 5,928 [T. D. 2<i,0U2]) 
overruled the importers' contention. 

Curie, Siiiith & Maxwell (W. Wickham Smith, of counsel), for 
importers. 

David P. Dyer, U. S. Atty. 

FINKELNBURG, District Judge. Since the décision of the Board 
of General Appraisers in this case, the question involved has been de- 
cided adversely bv the Circuit Court of Appeals for the Second Cir- 
cuit. See U."S.\'. Ulmann (C. C. A.) 139 Fed. 3. As this last 
décision is by the court of the circuit wiiich has the chief port of entry 
of this country under its jurisdiction, and hence great expérience in 
matters of this kind, I feel that I ought to follow it, more especially 
as it is based on the reasoning of an analogous décision of the Su- 
prême Court. See Hedden v. Robertson, 151 U. S. 520, 14 Sup. Ct. 
434. 38 D. Ed. 257. 

The décision of the Board will therefore be reversed. 



tlNITED STATES v. AMERICAN EXPRESS CO. 

(Circuit Court, S. D. New York. October 25, 1904.) 

No. 3,493. 

CUSTOMS DUTTES — ClASSTFIOATTON— JEWEL.S FOB BeABTSGS — PrEOIOUS STONES. 

Sapphires intendod for beariiigs for electrienl instruments are dutiable 
as precioiis stones, under Tarife Act July 24. JS97, c. 11, § 1, Sehedule N, 
par. 435, .30 Stat. 192 [TT. S. Comp. St. 1901, p. ICTOl, rather than as 
articles eompo.sed of minerai substances under Sehedule B, par. 97, 30 
Stat. 156 [U. S. Comp. St. 1901, p. 1G33]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Tliis case relates to an importation of sapphires designed for use as bear- 
ings in electrieal instruments, classified by the collector of eustoms at the port 
of' New York under the provislcju in Tariff Act July 24, 1S97, c. 11, § 1. 
Sehedule B, par. 07, 30 Stat. 15() [U. S. Comp. St. J901, p. 1633], for articles 
eomposed of minerai substances, not decorated. The Board heid that classifl- 
eation should bave been made under the provision in Sehedule N. par. 435, 
30 Stat. 192 [U. S. Comp. St. 1901, p. ]676], for preeious stones, eut, but not 
set, following a preeious décision. G. A. 5,382, T. D. 24,577. 

Charles D. Baker, Asst. U. S. Atty. 
Howard T. Walden, for importers. 

HAZEL, District Judge. The décision of the Board of General 
Appraisers is affirmed. 
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MERCK & CO. T. UNITED STATES. 

(Circuit Court, S. D. New York. December 19, 1005.) 

No. 3,519. 

CU-STOMS DUTIES — CLASSIFICATION — PaRALDEIIYDE — XOXALCOirOLIC MEDICINAL 

Préparation. 

Paraldehyde, tliongh prodiiced from aldohydo, wliich is a by-product in 
the distillation of aleohol, but i;«ntains no alcoliol, is a médicinal prépara- 
tion in the préparation of wliicli alcohol is not u.sed, witliin the meaning 
of Tarife Act July 24, 1897. c. 11, § 1, Schedule A, par. 68, 30 Stat. 154 [U. 
S. Comp. St. 1901, p. 1631]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision below the Board of General Appraisers affirmed the assess- 
ment of duty by the collector of custonis at the port of New York. The 
article passed on consistcd of paraldehyde. It was classifled under Tariff 
Act July 24, 1897, c. 11, § 1, Schedule A, par. 07, 30 Stat. 154 [U. S. Comp. 
St. 1901, p. 16.31], as a médicinal préparation in the préparation of whicu 
alcohol was used, and \vas clainied bv the importer to be covered bv para- 
graph 68 (30 Stat. 1.54 [U. S. Comp. St. 1901, p. 1631]), as a médicinal prépara- 
tion in the préparation of which alcohol was not used. The flndings and 
conclusions of the Board appear from the following excerpt from its opinion: 

"Lunt, General Apjsraiser. \Ve find that the paraldehyde covered by thèse 
protests is a médicinal préparation In the préparation of which alcohol was 
used. It appears from the évidence that paraldehyde is immediately pro- 
duced from aldéhyde by the action of a minerai acid thereon ; that aldéhyde 
is obtained as a by-product in the manufacture of spirits, wbere it comea 
over with the first runnings, a portion of the alcohol being oxidized in the 
process of distillation, and is also cheaply obtained by the action of ozonized 
air upon alcohol. In thèse cases the collector decided that alcohol was used 
in the préparation of the paraldehyde, and speeilically no évidence has been 
given to the contrarj'. * * • ïhe Board, in G. A. 4,911 (T. D. 22,983). 
held that paraldehyde was dutiable at the rate assessed in thèse cases, and 
upon this further investigation we do not flnd any reason to hold to the 
contrary." 

Further évidence admitted in the Circuit Court showed that aldéhyde, from 
which paraldehyde is mannfactured, is scientlflcally a distinct article from 
paraldehyde and Is dealt in as a separate commercial commodity, and that 
it contaius no alcohol; also, that as eommercially produced it is not derived 
from alcohol, but is one of several by-products in the process of distilling 
alcohol, ail of which (aldéhyde, fusel oil, etc.), includiug the alcohol, are pro 
duced together at the same time and by the same process, the aldéhyde beinf 
the first to come over, because its boiling point is lower than that of alcohol 
and the other distillâtes. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

Charles Duane Baker, Asst. U. S. Atty. 

PLATT, District Judge. The décision of the Board of General Ap- 
praisers is reversed. 
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MERCK & CO. V. UNITED STATES. 

(Circuit Court, S. D. New Yort. November 4, 1903.) 

No. 3,254. 

CusTOMS DuTiES— Classification — Cbeolin-Pearson— Médicinal Prépara- 
tion. 

Creolin-Pearson Is not a médicinal préparation wlthin. the meaning of 
Tariff Act July 24, 1897, c. 11, § 1, Schedule A, par. C8, 30 Stat 154 [U. 
S. Comp. St 1901, p. 1631.]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Tliis case relates to so-called Creolin-Pearson, Imported at the port of New 
Yorlî. The collecter of customs classifled It under the provision for médicinal 
préparations in Tarifï Act July 24, 1897, c. 11, § 1, Schedule A, par. 68, 30 
Stat. 154 [U. S. Comp. St. 1001, p. 1631]. The importers contended thaï; the 
article was not a médicinal préparation, and that, being produced from coal tar, 
U should hâve been classilied as dutiable under the provision In paragraph 
15 of said act (30 Stat. 152 [U. S. Comp. St. 1901, p. 1627]), for "préparations 
of coal tar, * • ♦ not médicinal." Thls contention was overruled by the 
lîoaid of General Appraisers. Note G. A. 4,091 (T. D. 12,139) and G. A- 
4,9S9 (ï. D. 23,270). 

Albert Comstock, for importers. 
Charles D. Baker, Asst. U. S. Atty. 

HAZEL, District Judge. The décision of the Board of United 
States General Appraisers is reversed. 
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MONTANA ilINIXG CO. v. ST. LOUIS MIN. & MILL. CO. OF MONTANA. 

(Circuit Court of Appcals, Xiutli (Mreuit. Au^ust 13, 1900.) 

No. 1,240. 

1. Appem. and Errot; — Second Ueiiiow— Prîoi; I)EC'is[f>x As La'.v or Case. 

Wiiore tlip Circuit Court of Apiieals. on n \\rit of error tiil;eu by the 
tlefcndaut, aiiirincrt a .iudiîniciit of tlic Circuit Court in favor of tlic iilaiu- 
tiff. Imt KUbsc(Ui!'ntl\', on ;i croî-'s-writ of crror suod out by tlie plaintiff, 
ri're!'S!>il sucli jud^'inent on (lilT(>rcut questions and ordered a new trial, 
altliou,i,'li ilie offcct of tlie latcr décision was to reverse tlie former, tlie 
(>])inions filed on tlie two licarinss and iiot witlidrawn constitute the law 
of tlîo case, and (iuestions tliercin determined will not be roconsidered on 
a subséquent writ of error froni a second .iudsnieut. 

[lOd. Note. — For cases in i)oint. see vol. S, Cent. Dig. Appeal aud Error, 
§§ 4358-4;;tiS ; vol. 13, Cent. Dig. Courts, § 3-lO.J 

2. Same — Ueview— Amendment of Pleadings. 

Ameudments to pleadings are within tlie discrétion of a fédéral court 
mider Rev. St. § 9.54 [U. S. Conip. St. 1001, p. 090], and error will not lie 
to tlie grantlng or refusai thereof. 

3. Tetal— Exceptions to Insteuotions— Rur.E of Cout.t. 

Rule 08 of the Circuit Court for the District of Montana, which per- 
mits exceptions to the charge of the court or to the refusai of instructions 
requested to be taken after the jury hâve retired, but, if practicable, 
before the verdict bas been returned, was intended to permit such course 
to ba followed, where it would be in the interest of justice by avoiding 
the confusing of the jury or where further instructions were given in the 
absence of counsel, and not to permit exceptions genorally to be taken 
after the close of the trial contrary to the settled rule of the fédéral 
courts ; and where the judge, after instructing the jury but before sending 
them out, retired to his room with counsel aud there heard and allowed 
the exceptions, the rule does not require him to afterward entertain or 
allow further exceptions. 

[Ed. Note.— For cases in point, see vol. 46, Cent. Dig. Trial, §§ G80, 681.] 

4. WmT of EEKOE — SUFFICIENCY OF EXCEPTIONS TO ClIARGK. 

Exceptions to the charge of the court in gênerai ternis, not sufficiently 
spécifie to call the attention of the court to the particular point claimed 
to be erroneous, cannot be considered by an appellate court. 

5. Mines akd Minebals— Tiîespass— Removal of Oke— Actions— Instruc- 

tions. 

The charge of the court, in an action of trespass to recover the value 
of ore taken from a mining olaiin, considered as a whole and held to 
contain no error prejudicial to the défendant. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

This was an action brought in tlio Circuit Court of the United States for 
the District of Montana by tlie St. Louis Mining & Milling (Jonipany, a 
Montana corporation, défendant in error, against the Montana Mining Com- 
pany, Limited, a corporation organized under tlie laws of Great Britaln, 
plaintiff in error. to recover damages for trespass npon a vein of minerai, 
the top or apex of whicli lies inside the surface Unes of the St. Louis claim, 
but whicli vein in its dowinvard course, departing from a perpendicular, 
crosses the vertical side Unes of the St. Louis claini and enfers beneath tlie 
surface of the adjoining claim owned by the Montana Company, where the 
tresjiass upon the vein by the Montana Company is charged to bave been 
committed and the apiiropriation by tbat company of large quautities of valu- 
able ore extracted from the vein. 

The first paragraph of the second ameiuled and supplemental complaint al- 
leged the corijorate character of the plaintiff and défendant. 
147 F.— 57 
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In the second paragraph of the complaint It was alleged that, at the tlmes 
mentioned therein, tbe plalntlff was "the owner of, entitled to, and in the 
aetual possession and occupation of, that certain quartz Iode mining clajm 
known as the 'St. Louis Quartz Ijode Mining Claim,' and of the quartz, rock, 
and ore, and precious metals contalned in any and ail veins, Iodes, and ledges 
of mineral-bearing rock through tlieir entire depth, the tops or aiiexes of 
vvhich lie within the surface Unes of the said fractional portion of said St. 
Louis Iode mining claim, although such veins, Iodes, or ledges may so far 
départ from a perpcndicular in their downward course as to extend outside 
of the vertical slde Une of the surface of the said St. Louis quartz Iode 
mining claim." 

The complaint contained a full description of this claim by monuments, cours- 
es, and distances, concluding with this exception : ''Save and except that portion 
thereof known as the BO-foot strip or compromise ground which belongs to 
and is a part and portion of what is known and designated as the Nine Hour 
Iode mining claim." 

In the third paragrajih it was alleged "that the said défendant, Montana 
Mining Company, Limited, Is and was the owner of what is known and 
designated as the 'Nine Hour Quartz Lode Mining Claim,' situate and being 
east of the said St. Louis lode mining claim, and including the 30-foot 
strip or compromise ground aforesaid, and that the discovery. location, 
and recordation of the said St. Ixîuis lode mining claim and the United 
States piitent therefor was made prior to the discovery, location and recorda- 
tion and patent to the said Nine Hour lode mining claim." 

In the fourth paragraph it was alleged: "That the dip of one of the veins 
having a portion of its top or ai^ex inside of the surface location and patent- 
ed ground of the said St. Louis mining claim is to the east and dips under 
and beneath the said Nine Hour lode mining claim, including the said .lO-foot 
strip, or the compromise ground, which is a part and portion of the said Nine 
Hour quartz lode mining claim, which said portion of said vein has its top 
or apex within the said St. IjOuIs mining claim as follows, to wlt : Commenc- 
Ing at a projected parallel end Une of said St. Louis quartz lode mining 
elaim, at a point on the east side Une thereof, between corners Nos. 1 and 2, 
extended vertically downward, whereat it passes through the hanging wall 
of said vein, lode, or ledge, at a point from which corner No. 1, being the 
northeast corner of said St. Ix)uis quartz lode mining claim, bears N. 12 deg. 
15 min. E., distant .^20 feet, where said hanging wall is disclosed at the sur- 
face by an upraise of said projected parallel end Une, 5 feet west of the east side 
Une of said St. Louis quartz lode mining claim ; thence from where said 
projected parallel end Une passess through said east sideline of said claim, and 
along the east side Une of the said claim between corners Nos. 1 and 2, 
S. 21 deg. 15 min. W. 512.7 feet to a point, being the intersection of the said 
east side Une of said St. I^uis quartz lode mining claim, between corners 
Nos. 1 and 2, with the west Une of the said 30-foot strip hereinbefore described ; 
thence S. 50 deg. 50 min. W. 108 feet, and along the west Une of the said 
30-foot strip, to a projected parallel end Une of said St. Louis quartz lode 
mining claim, extended Vertically downward, which passes through the 
hanging wall of said vein at the surface and at the crossing of the said hang- 
ing wall with the west Une of the said oO-foot strip. That It is also the 
owner of, in possession and entitled to the possession of, an additional portion 
of the said apex of said claim lying to the south of the southern point herein- 
before mentioned, a distance of 25 feet, whereat the foot wall of the said 
vein passes ont of the east side Une of the said St. Louis mining claim." 

In the fifth paragraph it was alleged : "That, notwithstandiug the right of 
the said plaintifC in the premises. said défendant, on or about the 30th day of 
June, 1893, knowingly, wrongfuUy, and unlawfuUy, by means of drifts, 
shafts, tunnels, and underground workings, entered into and upou that por- 
tion of the vein, lode, or lead so apexing within the said St. Louis mining 
claim, and commenced extracting quartz, rock, and ore therefrom, and remov- 
ing the same, and converting it to his own use and benetit, and are now still 
removing and converting the same, which said quartz, rock, and ore is of the 
value of $200,000 ; on account thereof this plaintiff has been damaged in said 
sum. That since the flling of the original complaint herein and up to the 
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26th day of June, 1899, sald défendant, Montana Mining Cîompany, Limited, 
has extracted a large quantity of quartz, rocli, and ore from the premises 
and veins above described and within the planes aforesaid, and converted the 
eame and the minerais therein contalned to their own use, of the value of 
$50,000, and to the damage of thls plaintifC in said sum. 

"Wherefore, plaintiff prays judgment for the sald sum of $250,000, together 
with Its costs and disbursements In this behalf expended." 

A map or plat showing the point at which the said vein enters said St 
Louis Iode mining claim, as described in the complalnt, and the point where 
the same départs therefrom upou the east Une of said claim, is attached to 
the complalnt, marlced Exhibit "A," and made a part thereof. A coyy of this 
map is annexed to this opinion for référence. 
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The last clause of the complaint relates to the damages alleged to hâve 
been sustained by the plalntiff after filing the original complaint and up 
to the 2eth day of June, 1899, which were oniïinally stated as being $50,000, 
and the total damages as $250,000. This clause was amended by leave of the 
court at tlie close of the last ti'ial on Juno 30, 1905, so as to change the 
$50,000 thevelu mentioued to $400,000, making the entire daim for damages 
$600,000. 

The Montana Mining Company answerod tliis complaint June 30, 1899, ad- 
mltting the allégations contained in paragraphs 1, 2, and 3, and setting up 
the défense of an estoppel by deed, as follows : 

"And this défendant, further answering, says that the plaintilï Is estopped 
froni claiming auy of the minerai found, or which may hereafter be found, 
in said 30-foot strip or compromise grouud, for that heretofore, to wit, on or 
about the 7th day of March, A. D. 1884, one Charles Mayger, who was then and 
there the predecessor in interest of plalntiff, made, executed, and delivered 
to William Robinson, James Huggins, and Franlc P. Sterling, who were and 
are the predeeessors in interest of this défendant, a bond for a deed, wherein 
and whereby he covenanted and agreed to convey tlie said 30-foot strip or 
compromise ground to the predeeessors in interest of this défendant, or their 
assigns, with ail the minerai therein contained, a copy of which said bond 
is hereto attached, marked Exhibit 'A,' and made a part of this answer ; that 
thereafter and after the said Charles Mayger had obtalned a United States 
patent for the whole of said St. Louis Iode mining claim, including said 30-foot 
strip or compromise ground, the said Mayger, in order to cheat and defraud 
this défendant, assumed to convey the said compromise ground to the above- 
named plaintifC ; that thereafter this défendant demanded of and from the 
said plaintifC and from the said Mayger a deed for the said compromise 
ground in accordance with the torms and provisions of the bond aforesaid, 
and the said défendant and the said Mayger having refused and decliuing 
to make, exécute, or deliver such a deed, this défendant thereafter, and on 
or about the 6th day of Septeraber, A. D. 1894, commeuced an action in the 
district court of the First .iudicial district of tlie state of Montana, withiii 
and for the county of Lewis and Clarke, wherein this défendant was plain- 
tilï and the above-named plaintiff, together with the said Charles Mayger, 
were défendants, to eompel the spécifie performance of the said bond for a 
deed hereinbefore mentioned and set forth ; that thereafter such proceediiigs 
were had in said action as that on the Ist day of June, A. D. 1895, judgment 
was duly made and entered therein in favor of this défendant, the plaintiff 
therein, and against the plaintiff, défendant in said action, whereby, among 
other things, it was ordered, adjudged, and decreed that the said bond here- 
inbefore mentioned be specifically performed, and that the défendant, tha 
above-named plaintiff, make, exécute, and deliver to this défendant a good 
aud sutticient eonveyance in fee simple absolute, free from ail incumbrances, 
tor the promises mentioned and deseribed in the complaint in said action 
and in the bond hereinbefore mentioned; that, in pursuance of said judg- 
f^'^À' îo^r""' ^^^ àecvee, the said plaintiff, on or about the Ist day of July, 
A. D. 1!595, made and executed a deed to this: défendant of and for the said 
premises and of ail the minerai therein contained; and thereafter the said 
deed was duly delivered to this défendant, a copy of which said deed is here- 
unto annexed, marked Exhibit 'B,' and made a part of this answer. And 
this défendant avers that in and by the said proceedings and the said deed 
the said plaintiff is estopped from claiming any part of the said compromise 
ground or 30-foot strip aforesaid, or any minerai contained therein. 

"Wherefore, having fully answered, the défendant prays to be hence dis- 
missed without day, and for its costs in this behalf expended." 

To this answer the plaintifC filed a replicatiou in which it was denied 
that plaintiff was estopped for any of the causes or reasons set up in the said 
answer, or any other cause or reason, from claiming any of the minerai 
found, or that might he at any time thereafter found, in said 30-foot strip 
or compromise ground. Plaintiff admitted the exécution of the bond as 
stated In the answer, and averred that the same was executed and made on 
acconnt of an application of the said Mayger for a patent to the said St. Louis 
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Iode mining claim, and on account of an adverse daim interposed by the 
Baid defendant's predecessor in interest of said 30-foot strip or compromise 
ground as being a part of what was known as the Nine Hour quartz Iode 
mining claim. Plaintiff admitted that the said Mayger agreed to convey 
said 30-foot strip or compromise pièce of ground, wlth ail the minerais there- 
In contained, to the predecessor in interest of the said défendant, and averred 
that the said daim of plaintiff comprised no minerais contained in or beneath 
said 30-foot strip or compromise ground, except such as were contained in 
leads, Iodes or ledges whlch had their tops or apexes within the St. Louis 
quartz Iode mining claim, exclusive of said SO-foot strip or compromise ground. 
ïhe plaintiff further averred that It was seeliing to recover only such quartz, 
rock, or ore, and the value thereof, and the damages for the removal and con- 
version of the same, as comprised Iodes, leads, or ledges having their tops 
or apexes within the boundary lines of the said St. Louis Iode mining claim, 
exclusive of said 30-foot strip or compromise ground. 

Plaintiff admitted that Mayger obtalned a patent for the said 30-foot strip 
or compromise ground, but denied that any conveyance was made by him to 
plaintiff to defraud any one, and averred that ail matters in relation thereto 
had been concluded by the judgment of the court and the deed mentioned in 
defendant's answer executed in pursuance thereof; that the 30-foot strip or 
compromipe ground was at ail times a part and portion of the quartz Iode 
mining claim known as the Nine Hour claim; that the same was never a 
part or portion of the St. Louis quartz iode mining claim ; that in the action 
in the district court of the First judicial district of the state of Montana in 
and for the county of Lewis and Clarke, wherein the défendant was r)la!nr)ff 
and plaintiff and Charles Mayger were défendants, the action was ba^ed upon 
the agreement mentioned in said answer, and was brought for the purfiose of 
compelling the défendants therein in accordance with said agreement to 
exécute and deliver to the plaintiff therein a good and suffleient deed for the 
promises known as the 30-foot strip or compromise ground ; that the court 
found and determined, as a matter of fact, that the said 30-foot strip or 
compromise ground was at ail times a part of the said Nine Hour Iode mining 
claim, and was, by the parties to said agreement, agreed to be a part thereof. 
and that the said agreement was made and given for the purpose of settling 
and determining and flxing the boundary line between the said Nine Hour Iode 
mining claim and the St Louis Iode mining claim, the boundary of which 
claims had been, and was at the time of the exécution of said agreement, in 
conillct, and concerning which a controversy then existed between the parties 
to said agreement ; that the deed mentioned in the answer is tlie deed which 
the court adjudged in said action should be executed for the purpose of per- 
forming the agreement above referred to; that said deed eonveyed no other 
title than such as was attached and incident to the said 30-foot strip or com- 
promise ground, and that the minerais therein contained were intended to 
comprise and did comprise ail such minerais as were contained in veins, Iodes, 
or ledges having their tops or apexes inside of said 30-foot strip. 

The controversy between the plaintiff and the défendant, as stated in thèse 
pleadings, was whether the deed executed and delivered by the plaintiff 
on the Ist day of July, 1S95, conveying the 30-foot strip or compromise 
ground to the défendant, Included the extralateral right of a veia apexing 
within the boundaries of the St. Louis claim but passing on its downward 
course beyond the vertical side line of such claim into the 30-foot strip or 
compromise ground, and if this deed did not Include such extralateral right, 
then the extent of such vein and the extralateral right in the 30-foot strip 
or {'ompromise ground, that is to say, where as in this case the vein has a 
width of 25 feet and crosses the vertical side line at an angle, whether the 
extralateral right ceases at the point where a part of the apex of the vein 
represented by the hanging wall crosses the side line, or whether the right 
adhères to the vein until its entire apex represented by the foot wall has 
crossed the side line of the claim into the adjoining ground. The vein de- 
scribed in thèse pleadings as having its apex within the surface location of 
the St. Louis mining claim is shovî'n on the map or plat attached to the com- 
plaint. The apex of the vein, as described in paragraph 4 of the complaint, 
commences on a projected parallel end line "at a point from whlch corner 
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No. 1, being the northeast corner of said St. Louis quartz Iode mining daim, 
bears N. 12 deg. 15 min. E., distant 530 feet, wliere said hanging vvall is 
dlselosed at tlie surface by an upraise of said projected parallel end line 5 
feet west of tlie east side line of said St. Louis quartz Iode mining claim" ; 
thenee tlie vein continues witliin the surface boundaries of tbe St. Louis 
mining claim in a gênerai soutberly direction to tbe line of the 108-foot plane, 
which désignâtes the point where the hanging wall of the vein crosses the 
vertical side Une of the St. Louis claim and the line of the 133-foot plane 
désignâtes the ix>int where the foot wall of the same vein crosses the same side 
line. In the course of the trial in the Circuit Court this vein was desigiiated 
by the witnesses as the Drunilummon vein, and it has since been known In 
the proceedings by that name. 

Upon the Issues presented by the pleadings the case was tried by the court 
and a Jury, and on August 12, 1899, a verdict was rendered in favor of the 
plaintifî for $23,209. On August 16, 1899, a judgment was entered thereon. 
The Montana Company, being dissatisfied with tliis judgment, sued ont a writ 
of error October 7, 1899, and brought the case to this court for revîew. 

It was contended on behalf of tbe Montana Com))auy as grounds for reversai 
of tliB judgment, among other things, (1) that tbe complaint did not state 
a cause of action; and (2) that by the exécution of the bond, the entry of 
the judgment enjoining spécifie performance of the conditions of the bond, 
and the exécution of the deed of conveyance nieutioned in the answer, tlie 
St. Louis Company was estopped from claiming any ore in the 30-foot strip 
or compromise ground. This court held that the allégations of the complaint 
that the plaintiff was the owner and in possession of the St. Louis claim and 
of the ore and precious metals contained in any and ail veins, Iodes, ledges, 
and mineral-bearing roclc through their entire depth, the tops or apexes of 
which were within the surface Unes of the St. Louis claim ; that the strip of 
land beneath the surface of which the ores in controversy were mined was 
loeated east of the east side line of said claim ; that the dip of one of the 
veins having a portion of Its apex iuside the surface Unes of the St. Louis 
claim was to the east and dij)ped under and beneath the 30-foot strip of tlie 
Nine Hour claim, and that from this vein so apexing within the St. Louis 
claim and extending beneath the Nine Hour claim, the ores în controversy 
had been mined by défendant — were sufficlent, in the absence of a demurrer, 
to support a judgment in favor of the défendant for the conversion of sucli 
ores. This court also held that the conveyance by the St. Louis Company 
to the Montana Company of the land in controversy. In pursuance of a decree 
of court, had no other effect than to flx the surface boundary of the side 
line between the two clahns in ac<»rdance with the original contention of 
the grantee, and did not deprive the grantor of any extralateral right under 
the ground so eonveyed. In accordaiice with tliis opinion tbe judgment of 
the Circuit Court was affirmed May 14, 1900. 102 Fed. 430, 42 C. C. A. 415. 

At the trial in the Circuit Court the St. Louis Company was restricted by 
the court to the damages it sustained by renson of the trespass of the défend- 
ant upon that portion of the Drumlnnimon vein under the 30-foot strip or 
compromise groimd and under the Nine Hour claim between Unes projected 
dowuward along the dip of the vein from the ,^20-foot plane and the lOS-foot 
plane as represented on the maji or plat attached to the complaint. But 
plaintiff offered to prove in addition the amount of ore talcen by défendant 
from that portion of the vein, the apex of which was divided by the western 
boundary of the 30-foot strip or compromise ground between points ro- 
presente'd on the same map or plat as the lOS-foot i>lane and the 133-foot 
plane, whicli part of the vein on its downward course also dipped beneath 
the 30-foot strip or compromise ground and under the Nine Hour claim. The 
court refused to admit this testimony, and the value of the ore taken from 
this point of the Orunalummon vein was not included in the judgment for the 
plaintiff. The plaintiff, being dissatisfled with the judgment because of the 
ruling of the court with respect to this testimony and the omission from the 
judgment of the value of the ore talven from tliis jiart of the vein, sued out 
a cross-wrlt of error January .30, 1900, and the case was brought hère for 
review uiion that question. This court, iu decidiug this feature of the case, 
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stated tlie question to be: "Wlien a secondary or accidentai voin crosses the 
eomnaon side line between two miniug locations at an angle, and the apex of 
tîie vein is of such width that it is for a given distance partly withiu one 
claim and partly witbln tlie otber, to whom does such portion of tlie vein 
belong?" After discussing tbe question, the court said : "Upou the question 
first propounded in this opinion, therefore, the only déduction which ean be 
made from the foi-egoing views is that inasmuch as neither statute nor author- 
ity permits a division of the crossing portion of the vein, and the weight of 
authority favors tlie senior locator, tlie entire vein niust be considercd as 
apexing upon the senior location until it has whoUy passcd beyond its side 
line. It follows that the court below erred in its refusai to admit the évi- 
dence olïered as to the value of the orc»s taken froni tbe Drnmlummon vein 
on its dip between the planes dosignated as tlie 108-foot and 13;î-foot planes, 
and the cause is therefore remanded for a new trial as to damages alleged 
and recovery sought for conversion of ore between the planes indicated." 
In aecordance with this opinion, the judgment of the Circuit Court was re- 
versed October 8, 1000. 104 Fed. 604, 44 C. C. A. 120, 5G L. R. A. 725. 

To revlew thèse two separate judgments of this court tbe Alontaua Com- 
pany sued ont two writs of error from the Suprême Court of the United 
States. In that court both writs of error were disuiissed, on the ground that 
the Judgment of this court reversing the judgment of the Circuit Court in 
the second case operated to reverse the prlor judginent of aflirniance in the 
first case, and there being no final judgment In the case, the jurisdiction of 
the Suprême Court did not obtain. 186 U. S. 24, 22 Sup. Ct. 744, 46 L. Ed. 
1030. U])OU the coniing dowii of the mandate from the Suprême Court, tbis 
court, October 8, 1902, entered a judgment that tbe judgments theretofore 
entered be vacated and set aside, and in lieu thercof it was ordered and 
adjudged that the judgment of tbe Circuit Court be reversed with Gosts, 
and tbe cause remanded to the said Circuit Court for a new trial, and a man- 
date was issued accordingly. Upon the new trial before the court and a jury, 
the court followed the law as declared by this court in the two opinions 
rendercd in the case, and a verdict was returned in favor of the plaintiff for 
$19.5,000, upon which a judgment was entered by the court. To reverse this 
judgment, the case is hère upon writ of error. 

Charles J. Hughes, William Wallace, W. E. Cullen, and W. E. 
Cullen, for plaintiff in error. 

Bach & Wight, John B. Clayberg-, Arthur Brown, and M. S. Gunn, 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts). It is contend- 
ed by the plaintif! in error that the judgment of this court entered 
October 8, 1902, set the entire case at large, and upon the second 
trial relieved it from the rule prevailing in the United States courts 
that whatever has been decided on one appeal or writ of error cannot be 
re-examined on a second appeal or writ of error brought in the same 
suit. 

In appellate proceedings the rule was stated by the Suprême Court 
in Browder v. McArthur, 7 Wheat. .58, 5 L,. Ed. 397, as follows: 

"It was too late to grant a rehearing in a cause, after it liad been remitted 
to the court below, to carry into eftcct the decree of this court, aocording' to 
its inîindate ; and that a subséquent appeal from the Circidt Court, for 
suppoKcd error in carrying into eiï'ect such mandate, brouglit up only tbe 
proceedings subséquent to the mandate, and did not autliorize au inquiry 
into the merits of the original decree." 

In Sibbald v. United States, 12 Pet. 488, 492, 9 L. Ed. 1167, a 
motion was made to reform a mandate issued by the court at a pre- 
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vious term so as to conform the same to the opinion given by the court 
at that time. In granting the motion the court stated its opinion of 
the course prescribed by law for it to take after final action upon a 
case brougbt within its appellate jurisdiction. The court said : 

"Whatever was before the court, and is disposed ol, is consldered as 
Bnally settled. The inferior court is bound by the decree as the law of the 
case, and must carry it into exécution, according to the mandate. Tliey 
cannot vary it, or examine it for any other purpose than exécution ; nor give 
any other or furtlier relief; nor review it upon any matter decided on appeal 
for errer apparent ; nor intermeddle with it, further than to settle so much 
as has been remanded." 

In Supervisors v. Kennicott, 94 U. S. 498, 34 L. Ed. 260, the Su- 
prême Court, on a former appeal from the Circuit Court for the 
Southern District of Illinois, had decided that the mortgage in contro- 
versy in the case was valid in favor of bona fide holders of the bonds 
it was given to secure, and that the complainants were entitled to a 
decree for the amount of the bonds held by them. The direction of 
the Suprême Court, as stated in the opinion in that case, was that the 
judgment of the Circuit Court must be reversed and a new trial had. 
In accordance with this direction the Circuit Court upon the new tria 
appears to hâve opened up the case for a further hearing upon issues 
presented and decided upon the first appeal. On the second appeal 
the Suprême Court refused to consider thèse questions, referring to 
the fact that technically there could be no "new trial" in a suit in 
equity, and holding that the mandate of the court was to be interpreted 
according to the subject-matter of the proceedings before the Suprême 
Court, and if possible so as not to cause injustice ; that it was proper to 
inquire what must hâve been intended by the use of the term "new 
trial" in the decree, since it could not bave its ordinary meaning, and 
for the purpose resort might be had to the opinion delivered at the 
time of the decree, citing the case of West v. Brashear, 14 Pet. 51, 10 
L. Ed. 350. In refusing, on the second appeal, to consider questions 
decided on the first appeal, the court said : 

"Thèse questions are, therefore. no longer open; for it is settled in this 
court that whatever has been decided hère upon one appeal cannot be re-ex- 
amined in a subséquent appeal of the same suit. Such subséquent appeal 
brings up for considération only the proceedings of the Circuit Court, after the 
mandate of this court" 

In Roberts v. Cooper, 20 How. 481, 15 L. Ed. 969, the case was 
at law, and was in the Suprême Court on a writ of error. On a 
previous writ of error the case had been remanded for a new trial 
(Cooper V. Roberts, 18 How. 173, 15 L. Ed. 338), and it was pon- 
tended there, as it is hère, that on a review of the case the party is to 
be heard at large both as to the law and fact. With respect to this 
contention the court said: 

"On the last trial the Circuit Court was requested to give instructions to 
the jury contrary to the prinoiples established by this court on the first trial, 
and nearly ail the exceptions now urged against the charge are founded on 
such refusai. But we cannot be compeIle(t on a second writ of error in the 
same case, to review our own décision on the first. Tt has been settled by the 
décisions of this court that, after a case has been brougUt hère and decided. 
and a mandate issued to the court below, if a second writ of error is sued out. 
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it hrings up for revision nothing but the proceedings subséquent to the man- 
date. None of the questions which were before the court on the first writ of 
error can be reheard or examined upon the second. To allow a second writ 
of error or appeal to a court of last resort on the same questions which were 
open to dispute on the first, would lead to endless litigation. In chancery, a 
bill of review is sometimes allowed on pétition to the court; but there would 
be no end to a suit if every obstinate litigant could, by repeated appeals, com- 
pe! a court to listen to criticisms on their opinions, or speculate of chances 
from changes in its members." 

In Repubîican Min. Co. v. Tyler Min. Co., 79 Fed. 733, 25 C. C. A. 
178, this court had before it the question whether the owner of a 
mining claim was deprived of the extralateral right pertaining to a 
vein apexing within the boundaries of his claim because the vein, al- 
though entering the claim through an end Hne and running its course 
lengthwise nearly parallel with the side lines for the greater part of 
the length of the claim, passes out of the claim across a side line 
before it reaches the other end Une. The question had been decided 
by the court, upon a previous writ of error, in favor of the extralateral 
right claimed by the owner of the vein, and accordingly the court 
held that, where a case has been brought before an appellate court and 
there decided, a second writ of error brings up nothing for review but 
the proceedings subséquent to the mandate ; that the appellate court 
is not bound to consider any of the questions which were before the 
court on the first writ of error. In the case of the Mutual Reserve 
Fund Life Ass'n v. Beatty, 93 Fed. 747, 35 C. C. A. 573, this court 
again referred to this rule in the following language : 

"It is clear that the décision of the Circuit Court of Appeals upon the 
former writ of error is the law of the case, and, so far as the court has con- 
sldered the questions at issue, they must be deemed to be res judicata, and 
not open for review at this time." 

In Thompson v. Maxwell Land Grant Co., 168 U. S. 451, 456, 18 
Sup. Ct. 121, 42 L. Ed. 539, the Suprême Court stated the rule with 
respect to prior décisions and the authority of the opinion of the 
court in determining what has been decided, as follows : 

"It is the settled law of this court, as of others, that whatever has been de 
cided on one appeal or writ of error cannot be re-examlned on a second ap- 
peal or writ of error brought in the same suit. The first décision has become 
the settled lavi^ of the case. * * * We take judicial notice of our own opin- 
ions, and although the judgment and the mandate express the décision of the 
court, yet we may properly examine the opinion in order to détermine what 
toatters were considered, upon what grounds the judgment was entered, and 
what has become settled for further disposition of the case." 

In the présent case this court, on May 14, 1900, entered a judg- 
ment of affirmance in accordance with the opinion of the court in the 
case entitled, in this court, "Montana Min. Co. v. St. Louis Min. & 
Mill. Co." (102 Fed. 430, 42 C. C. A. 416), and on October 8, 1900, it 
entered a judgment of reversai in accordance with the opinion of 
the court in the case entitled, in this court, "St. Louis Min. & Mill. 
Co. V. Montana Min. Co." (104 Fed. 664, 44 C. C. A. 120, 56 L. R. A. 
725), both cases being writs of error from the same judgment iç, 
the court below. 
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The Suprême Court of the United States was of the opinion that 
the judgment in the last case operated to reverse the prior judgment 
of affirmance in the first case (186 U. S, 24, 22 Sup. Ct. 744, 46 L. 
Ed. 1039). In accordance with this opinion this court entered a 
single judgment of reversai on October 8, 1902, and directed that a 
new trial be had. The mandate directed "that such new trial and 
further proceedings be had in said cause in accordance with the 
judgment of this court * * * and according to right and jus- 
tice and the law of the United States ought to be had." 

There is certainly nothing in this judgment to indicate a purpose 
on the part of the court to set aside its décisions rendered in the 
case. On the contrary, the fact that thèse décisions were not 
withdrawn or recalled and the case set at large indicates that the 
court has no intention of doing so. The décisions were allowed to 
stand as the opinions of this court upon the issues presented by the 
writs of error, and hence became the law of the case. The fact that 
the mandate does not contain a référence to thèse opinions does not 
détermine that they are without authority. 

In the case of Empire State-Idaho Min. & Dev. Co. v. Hanley, 
136 Fed. 99, 66 C. C. A. 87, this court answered a similar objection 
in the following language: 

"The fact that the views of the court so expressed In the opinion are not 
contained in the mandate which issued to the lower court renders them no less 
conciusive as the law of the case" — clting Thompson v. Maxwell Land Grant 
Co., 168 U. S. 451, 18 Sup. Ot. 121, 42 L. Ed. 539. 

We think that ail questions considered and determined in our 
former décisions upon prior writs of error hâve become the law of 
the case ; that the lower court was right in refusing to disregard such 
décisions ; and that this court is without authority, upon this last 
writ of error, to reconsider the questions so determined. We, there- 
fore, pass over the assignments of error relating to questions which 
appear to hâve been determined in our previous décisions and come 
to the new questions raised upon the last trial. 

After the taking of testimony had been concluded, the plaintifï 
moved the court for leave to amend the ad damnum clause of the 
complaint so as to change the allégation claiming $50,000 damages 
to an allégation claiming $400,000 damages. To this amendment 
the défendant objected, and the court overruled the objection. The 
ruling is assigned as error. Amendments to pleadings are within 
the discrétion of the court, and error will not lie to the granting or 
refusai thereof. Section 954, Rev. St. [U. S. Comp. St. 1901, p. 6961 ; 
Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800. 

The remaîning assignments of error relate tq the charge of the 
court to the jury. It appears from the transcript of record that, dur- 
ing the argument of respective counsel, the court directed the at- 
tention of counsel on both sides to rule 58 of the court and the dé- 
cision of this court in Mountain Copper Company v. Van Buren, 
133 Fed. 1, 66 C. C. A. 151, and Harvey v. Tvler, S Wall. 328, 17 L. 
Ed. 871, concerning instructions to juries. Thèse décisions require 
that exceptions to instructions, to be available on writ of error. 
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must be taken to each instruction specifically, and not to the in- 
structions as a whole, and that the record must show that they 
were taken and the points of exception designated while the jury 
were at the bar; that it is improper practice to permit formai ex- 
ceptions to be then noted and the spécifications of objections to be 
supplied in the record later, the object of the rule beino; that the 
attention of the trial court shall be called to the précise point to 
which exception is taken while it may be remedied by the court and 
before the case is iinally submitted to the jury. Rule 58 of the 
Circuit Court for the District of Montana appears to be the same as 
rule 58 of the Circuit Court for the Northern District of California, 
which permits exceptions to the charge or a refusai to give, as a part 
of such charge, instructions requested in writing, to be taken by any 
party by stating to the court, after the jury hâve retired to consider 
their verdict, and if practicable before the verdict has been returned, 
that such party excepts to the same, specifying by numbers of para- 
graphs, or in any other convenient manner, the parts of the charge 
excepted to and the requested instruction, the refusai to which is 
excepted to. 

The record of the proceedings of the court with respect to instruc- 
tions to the jury is as follows : 

"After delivering the charge, the court, before the going out of the jury for 
the considering of their verdict, requested counsel to submit any exceptions 
they might hâve to tlie cliarge, and to the instruetionis requested and given or 
refused. Therenpon, before the jury retired, counsel for both parties retired 
to the judge's room with the charge of the court, which was in writing, in 
their possession, and propared in writing such objections and exceptions to the 
charge and the several parts thereof, and to the refusais to charge, as they de- 
sired, and thereafter in court the défendant presented tlie following exceptions 
and none other, wliich were tlien and there received by the court, and signed 
and allowed before the jury retired." 

The exceptions were as follows : 

"ïhe défendant, imniediately after the court had charged the jury and be- 
fore they had left their seats or retired to consider of their Verdict, sub- 
mitted in writing to the court its objections and exceptions to the said charge, 
and portions tliereof, which objections were then and there severally over- 
ruled, and défendant then and there duly excepted. The defond-int also mh- 
mitted in writing herein its objections and exceptions to the charges offered 
by the défendant and refused, which objections were liltewise severally over- 
ruled, and défendant then and there duly excepted. 

"Said objections and exceptions are respectively as follows, to wit." 

Then foUow 40 exceptions to the refusai of the court to give in- 
structions as requested, and 16 exceptions to instructions given by 
the court. This bill of exceptions concludes as follows: 

"Notice of the foregoing exceptions are given by the défendant and are re- 
ceived and considered by the court before the going out of the jury on this 
6th day of July, 1905. 

"[Signed]) William H. Ilunt, Judge." 

, The verdict of the jury was returned July 7, 1905. The record con- 
tains a second bill of exceptions relating to instructions to llie jury, 
proposed after the trial had closed, as follows: 
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"In defendant'g proposefl bill of exceptions, upon Julj' 31, 1905, tlie défend- 
ant stated its exceptions to the charge given by tlie court, in the followiug 
language." 

Then follow 10 objections to spécifie instructions of the court and 
a statement with respect to each objection that the court overruled the 
objection and gave the instruction. This part of the bill of exceptions 
concludes as follows: 

"The court decllnod to allow the exceptions as stated in the proposed bill of 
défendant, and directed that the bill incorporât» the exceptions and olijec- 
tions made and allowed before the jury retired, to which ruling of the court 
the défendant then and there duly excepted." 

Then follows 11 instructions which the défendant requested the 
court to charge the jury and which the court refused, and the défend- 
ant excepted. This second bill of exceptions was signed by the judge 
and made a part of the record August 14, 1905. 

The plaintiff in error contends that this second bill of exceptions, 
proposed after the close of the trial, may be taken and considered as 
a part of the bill of exceptions in the case, under rule 58 of the Cir- 
cuit Court. In United States v. Carey, 110 U. S. 51, 3 Sup. Ct. 
434, 28 L. Ed. 67, the Suprême Court said: 

"The rule is well established and of long standirig thnt an exception, to be of 
any avail, must be taken at the trial. It niay be reduced to form and signed 
afterwards, but the fact that it was seasonably taken nuist appear afflrmatively 
in the record by a bill of exceptions duly allowed or otherwise." 

In Beaver v. Taylor, 93 U. S. 46, 55, 33 L. Ed. 797, 798, the court 
said : 

"One object of an exception is to call the attention of tlie circuit judge to 
the précise point as to which it is supiiospd lie bas erred, tliat be may then and 
there consider it and give new and différent instructions to the jury, if, in 
his judgment, it shoiild be proper to do so." 

In Thiede v. Utah Territory, 159 U. S. 510, 523, 16 Sup. Ct. 63, 
40 L,. Ed. 337, the verdict in the lower court was returned on October 
21st. On November 3d counsel for défendant came into court and 
sought to save other exceptions to the charge. The court noted those 
exceptions but declined to make any ruling on them. The Suprême 
Court said : "Obviously, they were too late." 

It has been found that the proceedings connected with the taking 
of exceptions to the charge of the court in the hearing of the jury has 
sometimes caused the jury to form a wrong impression of the charge 
and its purpose. It has also frequently happened that after the jury 
has retired to deliberate upon their verdict they hâve returned into 
court and requested further instructions, and the court, in the absence 
of counsel, has given such instructions. Merchants' Exchange Bank 
V. McGraw, 76 Fed. 930, 936, 33 C. C. A. 633. Rule 58 of the Circuit 
Court was intended to provide for those two situations and cannot be 
construed as establishing a method of procédure in conflict with the 
long Une of décisions of the Suprême Court of the United States, from 
Walton V. United States, 9 Wheat. 651, 6 L. Ed. 183, to Thiede v. 
Utah, supra; besides, the language of the rule does not justify such a 
construction. It was manifestly intended to permit exceptions to be 
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taken to the instructions or the refusai to give instructions after the 
jury had retired to consider tlieir verdict where such a course would be 
in tlie interest of justice, and where instructions were given by the 
court, in the absence of counsel, to permit exceptions to be taken as 
soon as practicable thereafter. 

In the présent case, after the judge had instructed the jury, instead 
of sending the jury but, tlie judge retired to his cliambers and there 
heard the exceptions to the charge out of the hearing of the jury. 
Tliis action was in accordance witli the spirit and purpose of the rule. 
It gave the parties ample opportunity to take exceptions without con- 
fusing the jury with the proceedings connected with the action of 
the court in ruling upon a multitude of exceptions; but it was not 
intended by this permission, and the further provision that exceptions 
should be taken to the charge if practicable before the verdict had 
been returned, to give counsel the gênerai permission to take excep- 
tions to the charge after the close of the trial. Such permission 
would be contrary to the rule of procédure declared by the Suprême 
Court and by this court in numerous cases. But, conceding that this 
rule was subject to the construction contended for by plaintifï in error, 
it was subject to another well-established rule, that it is alvvays in 
the power of a court to suspend its own rules or to except a particular 
case from their opération whenever the purpose of justice requires it. 
United States v. Breitling, 20 How. 252, 15 L. Ed. 900. This was 
manifesvly such a case, and the action of the court is to be commended 
rather than made a subject of criticism. 

This second bill of exceptions cannot, therefore, be considered. It 
was not submitted in accordance with the instructions nor in accord- 
ance with the rule of the court. 

In the first bill of exceptions many of the objections to the instructions 
of the court were noted in gênerai terms, as, for example, that the 
instruction "does not correctly state the law," or is "contrary to law," 
or is "not sufïiciently guarded," or is "misleading," or "inapplicable." 
Thèse objections were not sufficiently spécifie and direct to call the 
attention of the court to the spécifie point claimed to be erroneous. 
They did not furnish the court with the information necessary to en- 
able it to correct inaccurate, inadvertent or misleading expressions, if 
any such there were. Merchants' Exchange Bank v. McGraw, 76 
Fed. 9;S0, 936, 22 C. C. A. 622. Objections are also now urged to in- 
structions which were not noted or presented to the court below in 
any form. None of thèse objections can now be considered. In para- 
graph 5 of the instructions the court instructed the jury as follows : 

"The plnintiff imist show a right of recovery. Tliis applies as well to the 
question of extriUatenil i-ights on the Drumluiunion vem in dispute and up- 
on Its discovery vein, as tlie question of damages. But if the plaintiff malces 
a prima fac-ie case hy its evideuee, and the presuiiiptions of law applicable to 
the situation, that it has extralateral rights to its discovery vein, between the 
520 and 133 foot planes, and therefore to that part of the Druuilummon 
vein in dispute, then the défendant inust overcorae this prima facie case and 
thèse presumptions by showing, to the satisfaction of the jury, that plaintiff 
has no extralateral rights." 

To this instruction the plaintifl^ in error interposed the objection (1) 
that the burden of proof never shifts as to extralateral rights for a 
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discovery vein, and (2) that whoever has the burden is only required 
to establish the fact by a fair prépondérance of the évidence, and (3) 
that this charge does not correctly state the law. The court after- 
ward instructed the jury, in paragraph 7, as foUows : 

"It is conceded on this triai tliat the vein from which the ore was extraeted 
has its apex wlthin the surface boundaries of the St. Louis quartz Iode 
mining claim, between the 520-foot plane and the 133-foot plane, which hâve 
been descrlbed to you in the évidence; but the défendant insists that the St. 
Louis quartz Iode mining claim is not entitled to extralateral rights on the 
Drumlummon vein from vs'hich the ore was talien, and therefore, that plain- 
tiff is not the owner of the ore extraeted by défendant. The vein from which 
sald ore vpas extraeted is admitted to be a secondary or incidental vein of 
the St. Louis claim." 

There was no exception taken to this latter instruction. It was 
strictly in accordance with the pleadings and the facts stated were ad- 
mitted facts in the case, and further than this, the previous décisions 
of this court had determined that the St. Louis Company owned the 
minerai in this vein within the planes desCribed, and such détermina- 
tion had become the law of the case. 

The fifth paragraph of the instructions of the court, to which objec- 
tion is urged, could not, therefore, préjudice any right of the plaintifï 
in error. If the instruction is open to any criticism, it would seem 
to be that the extralateral rights of thé discovery vein were not in 
issue in the case. The only question in controversy under the plead- 
ings was whether the St. Louis Company had conveyed the extralat- 
eral rights of the Drumlummon vein to the Montana Company by the 
deed of July 1, 1895, and if it had not, the damages sustained by the 
St. Louis Company by reason of the trespass of the Montana Com- 
pany upon that vein. The first of thèse questions had been deter- 
mined by this court in favor of the St. Louis Company, and the second 
question was being determined in the trial then in progress. V/hether 
the plaintifï had made a prima facie case of extralateral rights to 
either the discovery or Drumlummon veins was therefore immaterial. 
It had been determined upon the admitted facts in the case that the 
Drumlummon vein had such extralateral rights, and that that was ail 
that was necessary to be established to entitle the plaintifï to recover. 
The instruction that "the défendant must overcome this prima facie 
case and thèse presumptions by showing to the satisfaction of the jury 
that plaintifï has no extralateral rights," was also immaterial and did 
the plaintifï in error no injury, even if. open to the objections urged 
against the instruction. 

In paragraph 8 the court instructed the jury as follows: 

"If you flnd that the course or strike of the discovery vein in the St. Louis 
mining claim, as disclosed at the point of discovery or elsewhere, Is generally 
lengthwise of the location, the presumption arises that the discovery vein so 
located extends through the entire length of such location. 

"And I further charge you that the burden is upon the défendant to over- 
come this presumption to your satisfaction. It is not necessary, in order to 
give plaintiff extralateral rights on that part of the Drumlummon vein 
which apexes within the surface boundaries of the St. Louis claim, between the 
520 and 183 foot planes, that the discovery vein of the St. Louis claim should 
pass through either end Une of said claim, but it is suffieient to give such rights 
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if tlie discovery vein, in its course or strike, passes througli tlie ground witliin 
the St. Louis daim between sucli planes generally lengtliwise of tlie clalm." 

To this instruction the défendant excepted, on the ground that it 
was contrary to the law in that no presumption whatever arises 
with référence to the course of the discovery vein. 

The answer to the objection urged against paragraph 5 of the in- 
structions is a sufficient answer to this objection. If, liowever, the 
course, length, and dip of the discovery vein in the St. Louis claim 
were facts material to the question of the extralateral rights of the 
Drumlummon vein between the 520 and the 133 foot planes, then the 
court covered the entire subject in paragraph 9 of the instructions, 
as f ollows : 

"And if you find that the discovery vein (or veins so connected with it as 
to be part of the System of veins at the discovery point) runs lengthwise of 
the St. Louis claim between its side lines, and extends frOm the 520 to the 13.3 
foot plane, and dips easterly, then plaintifC would be entitled to extra- 
latéral rights for that vein (or those veins) and to the like extralateral rights 
for ail other veins having their apexes within the same limits, and running 
in the same gênerai direction." 

To this instruction no exception was taken. 

In paragraph 25 the court instructed the jury as follows : 

"When you are told In this charge that the burden of pr^of upon any issue 
is upon either party to this action, you are to understanU that such party 
must présent évidence for your considération which preponderates over the 
évidence of the other party upon that issue ; and if, after due considération 
of ail the évidence introduced by the party having the burden of proof, it 
does not preponderate in bis favor, but that the évidence of each party upon 
the issue is equal in your judgment, it is your duty to find sucli issue against 
the party having the burden of proof, under the instructions." 

To this instruction no exception was taken. 

Ail thèse instructions must be taken together. They qualify each 
other, and, considered in that light, we do not think plaintiflf in 
error was prejudiced by the instructions as to the burden of proof 
as given in paragraphs 5 and 8 under any view of the case, either 
as to the law or the facts on which the case was submitted to the 
jury. The use of the word "satisfaction" in paragraphs 5 and 8 
of the instructions is specifically objected to on the ground that 
it required the plaintiff in error to furnish a higher degree of proof 
than the law demands. What has been said about the burden of 
proof is applicable to this objection. Assuming that the word is 
objectionable, it did not injure the plaintiff in error, as it related 
to a question not in issue on that trial. 

The plaintiff in error contends that the instructions concerning 
the measure of damages were erroneous. The instructions objected 
to are contained in paragraphs 11, 17, 18, 19, and 32 of the instruc- 
tions of the court. To paragraph 11 no exception was taken at the 
trial. In paragraph 17 of the instructions, the court instructed 
the jury as follows: 

"If, frora the évidence before you, it appears to yonr satisfaction that, since 
tlie commencement of this action and the service of summons upon the de- 
fendant, it has taken out and converted to its own use quartz, rock, and ore, 
within the planes described in the complaint, from said vein, lead, or Iode, 
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bolonging to tlie plaintifC, uiider the instructions sivcn you, then the acts of 
said défendant, to tUe extent cl' said tresi)ass, eannot be regarded as done 
without notice and lînowledse of said iilaintiiï's title and claim. Under such 
circinnstances tlie tresi)assei' may not be pennitted to benoflt by its trespass, 
and if, by reasou of t>ucli trespass, it lias placed tlio évidence witbin its con- 
trol, or left it so tliat tlie extent of tlie injnry to tlie plaintiff is uncertain, 
tlien it is your dnty to see tliat tlie real owiier and innocent party does not 
sniitcr from the trespass, and award to it such damages as will afCord it just 
conipousatiou for the injuries it has sustained." 

To this instrtiction the défendant excepted "for that it is con- 
trary to law, is not sufficiently guarded, and is misleading' to the 
jury." PlaintifF in error contends that in this instruction tlie 
court instructed the jury that, as to ail ore dug after the commence- 
ment of the suit, it was charged with knowledge and notice of the 
plaintifif's title, and therefore could not be an innocent or other than 
a willful trespasser. The instruction does not appear to be open 
to such an interprétation. It was plainly intended to direct the 
attention of the jury to a question of évidence and to instruct the 
jury that after the défendant had received notice and knowledge 
of plaintifif's claim of title to the ore in the vein in controversy the 
défendant should not be permitted to benefit by its trespass by plac- 
ing- or leaving évidence of the extent of such trespass uncertain. 
In other words, after notice it was the ditty of the défendant to keep 
a correct record of the quantity and value of the ore extracted, and, 
failing to do so, it was not to be benefited by this failure; the jury 
was to award just compensation for the damages sustained by the 
plaintiflf by reason of the trespass. If this is not the correct inter- 
prétation of the instruction, it was the duty of the plaintifif in er- 
ror, in taking its exception at the trial, to point out the précise 
point of the objection, that the court might hâve made the instruc- 
tion clear and direct with respect to the matter involved. Fail- 
ing to do this, the instruction is not now open to the objection tirged 
against it. 

Paragraph 18 of the instructions was as follows : 

"Tlie défendant, even if an innocent trespasser, is not entitled to daim any 
mltij-'ation of damages for tlie nioney expïMided in tlio runiiing of levels, sink- 
ing shafts, or development work, except to the extent actually necessary to the 
extraction of the ore in controversy. It Is lield liable under the law for the 
actual value of the ore, if the trespass was innocent, less the reasonable eost 
of extracting the ore, raising it to the surface, trausporting it to the mill, 
and reduclng or niilliiig it. Défendant eannot charge, in making the aniount 
of thèse déductions, any extraordlnary expeuses to its plant or any salaries 
paid to its oftlcers, or any wages to an.y persons except those actually eniployed 
and engaged in extraction, transportation, and milllng of the ores in question." 

To this instruction défendant excepted, "for that it is contrary 
to law and does not correctiy define what mining and milling ex- 
penses may be deducted." Plaintifï in error now contends that 
instruction No. 11 (to which no exception was taken) and instruc- 
tion No. 18 practically told the jury that a willful trespasser could 
hâve no crédit either for extraction or for cost of treatment or 
handling, and that the court declined to advance the correct rule 
by refusing its requested instruction No. 43. This last instruction 
is not in the record and we are not advised as to its terms; and 
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instruction No. 18 is not subject to the objection now urged ag-ainst it. 
Paragraph 19 of tlie instructions was as follo%vs : 

"Wlien one h.is tlie apex of a vcin witliin the surface boiuidaries of liis 
nilnins claim, aud is oiititled to extralateral ri,i;lits thereon, such vein l)elon,i;s 
to siK-li person, aud the possession of such niiiiins claim is possession of sucli 
vein in its downward cotirse to its uttermost depth, aud tlie entire vein Is 
treated and considered under the law the snme as tli()u,t;h it, in its entirc'ty, 
was wliolly within the surface boundaries of said niining elaini, and a tres- 
pass thereon by a third person is treated ,ind considered the samo as tliough 
it was a trespass upon said claim within its surface boundaries. And there- 
fore I instruct you that, in order to show good faith and honest intent in the 
trespass and extraction herein complained of, the défendant must satisfy 
you that its claim of good faith and honest intent would hâve been suflicient 
to excuse the willfulness of the trespass, had it been committcd upon and 
within the surface boundaries of the St. Louis claim aud the ore extracted 
thei-efrom." 

To this instruction défendant excepted "for the reason that it does 
not correctiy define the possession plaintifï must hâve in order to sup- 
port an action for trespass, and is not applicable to the facts proven 
and conceded in this case." 

In Montana Min. Company v. St. Louis Min. & Mill. Company, 
102 Fed. 430, 4.35, 43 C. C. A. 415 (one of the former décisions of 
this court in this case), this court held that the possession of the 
surface of a mining claim is the possession of a vein or Iode having its 
apex within the surface lines of the claim, although extending down- 
ward such vein may pass beyond the vertical side lines of the claim,, 
and will support an action of trespass for the removal of ore from 
such vein beneath the surface of an adjoining claim. 

Plaintifï in error contends that the court was in error in instructing 
the jury that the good faith and honest intent of the défendant in 
trespassing upon the vein in controversy and in extracting ore there- 
from must be sufficient to excuse a similar trespass committed upon 
and within the surface boundaries of the St. Louis claim ; that the 
instruction denied to the plaintifif the benefit of the inference result- 
ing from the work being done within its own surface, and directed 
the jury in effect to disregard ail the peculiar facts bearing on the 
title to the compromise strip and the présent litigation with référence 
thereto in évidence in that case vi'hen considering the issue of honest 
belief of ownership. The instruction did not direct the jury to disre- 
gard any fact tending to show good faith and honest intent. It simply 
stated that the évidence of good faith and honest intent must be the 
same in both cases, and this was clearly correct. There cannot be one 
measure of good faith and honest intent in one case and a différent 
one in the other. The facts may be différent, but good faith and 
honest intent remain the same. In paragraph 12 of the instructions, 
the court made it clear that ail facts and circumstances were to be 
considered by the jury in determining the question of good faith. 
The instruction of the court in that paragraph was as follows : 

"In determininK the question of the good faith of défendant in extracting 
and removing the ore in question, you are entitled to consider ail the facts and 
circumstances shown by the évidence. If you flnd that the défendant aeted 
under an honest belief that it was the owner of the ore in the disputed 

147 F.— 58 
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ground, and had good rlght and lawful authority to extraet the same, and that 
such belief was based upon such faets and circumstances as that you believe 
that an ordinary man, acting as you flnd the défendant acted, would hâve Jiad 
the honest belief that he owned such ore and had a right to remove it, then the 
trespass was not willful." 

In paragraph 32 of the instructions the court instructed the jury as 
follows : 

"In considering any ore extracted from block 8, part of which was renioved 
under the authority of this court some time ago, and to which défendant as- 
serted claim of title, you are charged that if the défendant desired to liave 
the value of the ores so removed deducted from the amount of any verdict 
which may be rendered, it should hâve introduced évidence to show that the 
ores were offered to, or were left in the possession of, the plaintiff, and of 
thelr value; and if the évidence falls to disclose such facts to your satisfac- 
tion, défendant is not entitled to hâve any déduction therefor; on the other 
hand, If such facts are so disclosed, you should malie a déduction in accord- 
ance with the gênerai rule laid down in the charge." 

To this instruction the défendant excepted "for the reason that the 
same is contrary to law and would require the défendant to surrender 
its contention that such ore justly belongs to it." It is itrged, hOw- 
ever, that the court charged the jury, in efïect, that they should give 
no crédit for ores held by the défendant under injunction process se- 
cured by the plaintiff itself, because it told them that défendant must 
hâve offered or left the ores in the possession of the plaintiff and 
proved their value, and this in face of the fact that the injunction 
order directed the défendant not to give them to any one, and the fur- 
ther fact that such surrender would hâve been an abandonment of 
defendant's claim of title, which formed the basis of its défense in the 
injunction suit. It appears that this question was before this court 
in the case reported in 102 Fed. 436, 42 C. C. A. 415. Discussing 
this matter, the court said : 

"Errer Is assigned to the refusai of the court to instruct the jury not to 
include in their verdict the value of certain ores which had been mined, but 
which had been stored by the défendant thereln, under an ln.iiniction issued 
in the action enjoining it from 'disposing of, treating, and reducing an,y ores 
heretofore reimoved or extracted from said premises,' for the reason that such 
ores were held subject to the order of the court, and had not been converted 
to the use of the défendant. There is nothing in the pleadings or in the bill 
of exceptions to show that such ores had been returned or tendered to the de- 
fendant in error, or in any way accounted for ; nor was évidence offered for 
the purpose of deflnitely fixing the value of such ore so that the court could 
hâve properly instructed the jury to take the same into aecount. It was for 
the plaintiff in error, if it desired to hâve the value of such ores deducted 
from the amount of the verdict, to hâve caused the record to show that the 
ores were offered to, or left in the iiossession of, the défendant in error, and 
to hâve submitted évidence of their value." 

We think this is a sufficient answer to this objection. 

We hâve carefully examined the instructions as a whole, and we find 
them clear, direct, and in conformity with the law. Where, upon the 
évidence before the court, they hâve referred to questions admitted by 
the pleadings or previously determined by this court, they bave in 
no way prejudiced the rights of the plaintiff in error. 

Finding no error in the record, the judgment of the coiu-t below is 
affirmed. 
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CONDKRMAN v. CLEMENTS. 
(Circuit Court of Apjieals, Foui-tb Circuit. July 14, 1900.) 

No, 5Sa 

1. Patents— Invention— Pleasure Wheel. 

The Condennan jiatent, No. 009,021, for a pleasure wlieel similar to the 
Ferris wlieel, except that it is ligliter and the parts are détachable, so 
that it may be taken apart to facilitate its transportation from place to 
place, is void for lack of invention ; the only changes over prior portable 
structures of the kind heing such as required only mechanical skill to 
niake. 

2, Same — Suit for Infeingement — Défense dp Lack of Invention. 

It is the duty of the court to dismiss a suit brought to restrain inf ringe- 
ment of a patent where the structure is not patentable, even though the 
défense be not set up in the ansvver. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maryland, at Bahimore. 

Infringement of patent No. 669,631, dated March 13, 1901, on ap- 
plication filed September 4, 1900, for "improvement in pleasure 
wheels" granted to J. G. Condennan. 

The following is the opinion of Morris, District Judge: 

In this case, although it bas been fully argued by counsel for both parties, 
there bas been put in by the défendant no admissible testimony, and the sole 
défense relied upon is want of patentable invention In the complainant's 
device apparent upon an inspection of the letters patent and a considération 
of complainant's testimony. Tbe patent is for a rotating structure for carry- 
ing passengers up to some élévation in the air after tlie uianner of the well- 
known Ferris wheel. It differs from the Ferris wheel because it is intended 
to be transported from place to place, and set up and taken down as frequent- 
ly as the effort to reach a new and profitable location for opération requires. 
The spécification states "this invention pertains to improvements in that class 
of pleasure wheels in which a skeleton wlieel turns on a horizontal axis, 
and carries a circumferential séries of cars or seats for the passengers, the 
object of the improvement being to secure safety, lightness, ease of running, 
perfection of control, and facility for quick and easy érection and razing. 
Tbe improvements will be readily understood from tbe following description 
taken in connection with tbe accorapanyiug drav.-iugs,'' and then follows a 
most minute and detailed statement of tbe varions beams, cross-ties, truss 
rods, base beams, uprights, guy rods, turn-buckles, gallows frames, axles, 
spokes, ties for seeuringthe spokes and a driviug shaft, counter-shaft, separ- 
able seats and a brake meehanism. Ali (87) thèse members are described as 
separable from each other and capable of being readily taken apart and trans- 
ported on cars or wagons. No spécial featnre is dosignated in tbe spécifications 
as new in function, opération, or resuit, and ^:he 21 claims are simply for 
80 many combinations, of the separable parts, the essentlal claim in each 
benig that the parts are constructed so as to be détachable one from the other 
to the end that they may be readily assembled for Installation or disas- 
sembled for transportation. 

The first claim is as follows, and the others are similar in that the éléments 
of each combination are stated to be separable, removabie, or détachable: 
"I claim as my invention — (1) In a pleasure-wheel, the combination substan- 
tially as set forth a separable parallel pair of base-beams, a separable pair 
of base-beams disposed over the first pair of base-bcams and secured at right 
angles thereto, two separable uprights supported by the base-beams, providing 
a clear space between said uprights, separable guys extending from the top 
of the uprights to the extremities of the intersecting base-beams, and a separ- 
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able wlicel joiirnaled in boxps oai-ried at tlie iipper ends of tlie upiMj,'lits." 
It iniist be coneeded tb.it ail tbe parts and ail the det'lr-es by whicb tbo parts 
are made détachable, and ail the déviées by wbieh tliey can be made fast 
to eacU other and drawn tiglit are in eonimon use for tlio sovernl ]rarposes 
for wliieli tliey are nsed in this constriiction. It uiust be eoneeded also that 
tbe idea of nialiinj; strnetnres siniilar to eoniplninanfs. whicb are nsed at 
fairs and witli traveling shows, so that tbey can be readily talsen down and 
set up asain is not a iiew idea. Merry-go-romids and swings, and siniilar 
anuisenient déviées are commonly so constrncted. As complainant's structure 
dift'ers from tbe Ferris wheel and siniilar observation wheels onl.y in its parts 
being light and separable, if his patent Is sustained he wiil probably bave 
a nio]ioply of ail portable pleasnre wbeels of this class without liaving been 
the first to conceive the idea of a portable wheel, and withont baving invented 
any ]iew device entering into its construction. If Conderman bad constrncted 
a permanent wheel precisely as he did tbe one patented except that instead of 
its parts being détachable they had been fastened togetber by rivets and bolts 
and the structure anchored in tbe ground it would not be contended that be 
bnd invented anytliing. He would simply bave made a lighter and less 
costly Ferris wheel. Can it be said that Connecting the parts togetber with 
books and détachable fasteners required invention? It seems to me that 
once ha^'ing determined to constrnct a portable wheel ail that was done by 
Conderman was the resuit of only mechanical slvill and experiment. The 
only élément of tlie combination that vvonld not be found in a permanently 
stationary pleasure wheel of the same elass is the separable pair of base- 
lieams disposed over the first pair of base-beams and secured at right angles 
thereto. But this device for supporting a movable upright is fréquent ly 
seen in music stands, reading desks, worlc tables, and many larger articles as 
well, except that tbey are not usunlly made separable. 

Tbe déposition of .Tay G. Conderman, who, as the Inventor, applied for the 
patent, narrâtes how he contrived bis first pleasure wheel, and his déposition 
is perfectly consistent with niere mechanical experiment. He says that he 
completed the first wheel about March 1, 1899. That in its construction he 
met with mimerons mechanical difficulties and bad to rebuiid and strengthen 
différent parts. That tbe wheel was not stroiig enougb to carry the pas- 
sengers, and was not easily set up and taken down, and he had to rebulld 
and renew différent parts, and finding that the spokes of the wheel would bend 
wben the wheel was stopped or started he bad to put In extra braces, and he 
was kept constantly studying ont the proper strength of the working parts, 
and how to remedy their defects. This is the substance of ail that be himself 
claims to bave done. 

TJndoubtedly, it requires enterprise to risk tbe success commercially of in- 
vesting money and labor in such a structure, and undoubtedly it required 
thouglit and experiment to détermine how light the parts could be safely 
made, what guys were required to support tlie structure, and how many rods 
were required to stiffen the wheel so as to prevent bendlng the spokes In start- 
ing and stopping. Ail thèse were matters of détail requiring mechanical 
skill and experiment, but that is quite a différent tbing from invention. Ail 
the parts act togetber just as they would if permanently fastened, their mode 
of opération and their functions are precisely the saine. It is only the eon- 
venience of being détachable that differentiates one construction from tbe 
other. The following are among the cases whicb discuss tbe différence 
between patentable invention and mère mechanical skill, viz. : Morris v. Mc- 
Millin, 112 TJ. S. 244, .T Sup. Ct. 218, 28 L. Ed. 702; Pope Mfg. Co v. Gor- 
muUy. 144 U. S. 2.54, ]2 Snp. Ct. 043, HC> L. Ed. 426: Duer v. Corbin Cabinet 
I^ck Co., ]40 IT. S. 210, ^R Slip. Ct. 850, 37 Îj. Ed. 707: Thatcher Heating Co. 
V. Burtis, 121 U. S. 2Sr)-294, 7 Sup. Ct. 10.S4. 30 L. Ed. 942; Palmer v. Corn- 
ing, liïO U. S. 342, 1,5 Sup. Ct. 381, .39 L. Ed. 44.5: Consolidated Roller Co. t. 
Walker. ]3S U. S. 124, 11 Sup. Ct. 292, 34 L. Ed. 920. 

The conq)lalnant's assigner, no doubt, bas the merlt of baving constrncted 
a pracfically iwrtable pleasure wheel which bas proved a success, but I hâve 
not been able to bring myself to decreo in ber favor for the reason that I can- 
not corne to the conclusion that wb.it lier assigner productxl has any élément 
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of Invention that can be made the subject of a patent. It Is the duty of the 
court to dismiss a suit brought to restrain infringement where the structure is 
not patentable even aithougli the défense be not set up in the answer. Slawson 
V. Grand St., P. P. & F. R. Co., 107 U. S. 649, 2 Sup. Ct. 0C.3, 27 L. Ed. 576; 
Brown v. Piper, 91 U. S. 41, 23 L. Ed. 200 ; Terhune v. Phillips, 99 U. S. 592, 
25 L. Ed. 293. 

It is urged that the faet that the complainant obtained a decree for a per- 
pétuai injunetion against a similar infringer in the case of Conderman v. John- 
son, in the Circuit Court of the United States for the District of Indiana, is an 
adjudication sustaining the patent which should hâve weight in this litigation. 
It sufflciently appears, however, in that decree, a copy of which is filed as an 
exhibit, that the case waa undefended, and the court Is careful to state that It 
was only In view of the prima facie validity of the patent that it was held 
valid. 

I am of the opinion that the Injunetion must be refused, and the bill dis- 
missed. 

Fenelon B. Brock, for appellant. 

Before GOFF and PRITCHARD, Circuit Judges, and WAD- 
DILIy, District Judge. 

PER CURIAM. There is no error in the decree appealed from, 
and the same is affirmed. 



CRAMER y. SINGER MFG. CO.* 

(Circuit Court of Appeals, Ninth Circuit. August 13, 1900.)' 

No. 1,184, 

1. WKIT of ErTîOB — REVEESAI. COMPLIANCE VTITH MANDATE. 

The Suprême Court having held in an action at law for the Infringe- 
ment of a patent by the device of anotlier patent, that from a comparl- 
son of the two patents alone, witliout the aid of extrinsic évidence, It 
appeared that there vs'as no infringement. and remanded the case to the 
Circuit Court for a new trial, that court was required on such trial 
to direct a verdict for défendant regardless of any new évidence. 

[Ed. Note. — For cases In point, see vol. 3, Cent Dig. Appeal and Error, 
§ 4051.] 

2. Patents — Infringement— Sewing Machine Treadm. 

The Cramer patent No. 271.426 for a sewing machine treadle Is not 
infringed by the device of the Diehl patent No. 306.409. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

John H. Miller, for plaintiff in error. 

M. A. Wheaton, I. M. Kalloch, and Charles K. Offield, for défendant 
in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error brought this action 
against the défendant in error to recoVer damages for an alleged in- 
fringement of the first claim of Letters Patent No. 871,426, issued to 
him January 30, 1883, for a new and improved sewing machine 
treadle. The machines which were manufactured by the défendant 
in error, and which it was alleged infringed upon the Cramer patent, 

•Eehearlng denled October 29, 1906. 
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were made «nder Letters Patent No. 306,469, issued October 14, 1884, 
to Philip Diehl, for "sewing machine stand and treadle." Clairn 1 of 
the Cramer patent reads as follows : 

"The vertical double brace joining the legs of the two ends of a sewhig 
machine, provided with holes through its lower extremities to serve as 
bearings, In eombination with a treadle provided with trunuions fitted to 
oscillate in sald bearings, substantlally as specifled." 

The spécification described the treadle as provided with two trun- 
nions cast as a solid portion thereof, and extending from its sides 
into loopholes in the vertical double brace, the trunnions being sharp- 
ened to an edge or corner along their lower sides, and the lower end 
of the loopholes being hollowed to an angle more obtuse than the 
edge of the trunnion, to serve as bearings for the same and to permit 
the rocking motion common to treadles. The inventor proceeded to 
say : 

"I am aware that sewing machine treadles hâve before been provided with 
V-shaped bearings, and I do not claim the same as my invention." Singer 
Mfg. Co. v. Cramer, 109 Fed. 653, 48 C. C. A. 588. 

The trial of the action in the Circuit Court having resulted in a 
verdict for the plaintiff thereto in the sum of $12,456, and the case 
being brought hère upon writ of error, that judgment was affirmed 
in the opinion reported in the volume cited, in which we held, among 
other things, that whether or not the Diehl device infringed the first 
claim of the Cramer patent was a question of fact for the jury upon 
the évidence in the case, and not a question of law for the court. 

Subsequently, the case was, takèn to the Suprême Court by writ of 
certiorari, where the judgment of this court, as well as that of the 
Circuit Court were reversed, and the cause remanded to the Circuit 
Court, with directions to grant a new trial, and for further proceed- 
ings not inconsistent with the opinion of the Suprême Court. That 
new trial was had, and upon the conclusion of ail of the évidence, the 
défendant to the suit moved the court for a peremptory instruction to 
the jury to return a verdict in its favor, which motion was granted, 
and a judgment for the défendant was' duly entered. 

The case is again brought hère by writ of error, this time by the 
plaintiff below, upon the contention that the évidence given upon 
the last trial shows the facts of the case to be in some respects différent 
from those shown when the case was passed upon by the Suprême 
Court. It is contended by counsel for the plaintiff in error that while 
it is true that it was old in the art to use diagonal vertical braces for 
the purpose of keeping the legs of the machine apart, it did not appear, 
when the case was before the Suprême Court, that, prior to Cramer's 
invention, tliere was no such brace which, while performing that office, 
also performed the duty of supporting the treadle, which latter fact, 
it is claimed by the plaintiff in error, was made to appear by the 
évidence given on the last trial. His counsel also say that in the 
évidence given on the former trial, it appœired as an unquestioned 
fact that oscillating shafts, having both bearings mounted in a single 
casting, were found in the prior art, to wit, in saw arbors, lathes. 
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and engines, whereas it is claimed by him that the évidence in the 
présent record shows without conflict that neither saw arbors, nor 
lathes, nor high-speed engines ever contained or used oscillating shafts, 
or any other kind of a shaft but a revolving one. And it is stren- 
uously insisted by the learned counsel for the plaintiiï in error that 
the finding by the Suprême Court in the prior art of oscillating shafts 
having their two bearings mounted in a single casting, was essential 
to the sustaining of its décision that the Cramer invention was not of 
a pioneer character. We do not so read the décision. In consider- 
ing the cliaracter of tlie invention, the Suprême Court said: 

"To ascei'tain vvliotlier the patented iiiveiitiou of Cramer is entitled to be 
embraced withiu the tenu 'pioneer' as just defiued, we will cousider it in 
connection witli the state of the art. 

"In the history of tlie art it is unqnestioned that Ions? prior to the 
application hy Cramer for the grant of the patent in qnestion, devioes simi- 
iar to the vertical cross-hrace C and the lower crossl)ar or tie-rod D, shown 
in the drawing of the Cramer ])atent, were comnionly eniployed iii sewing 
machines. This is conceded by Cramer in statements made in the progress 
of his application tlirough the Patent Office. Thus, in the spécification 
which forms a part of the patent the vertical brace C is referred to (italics 
not in original) as 'tlio eommon cast iron brace C,' and 'tlie nsual cast iron 
double brace' ; v.-hile in the first of the proposed spécifications as well as in 
that which wa.s finally adopted, the lower bar or tie-rod 1) is referred to 
(italics not in original) as 'the eommon cross-brace or crossbar.' And in 
both the flrst and second spécifications the xisnal purpose subserved in 
sevving machines by this crossbar was 'to keep them (the machines) from 
spreadiug apart.' It is. of course, obvions that sueh was also the purpose 
of the employment of the vertical double or cross-brace. 

"The vertical double cross-brace 0, as shown iu tlie Cramer drawing, is 
a solid pièce of casting. But it is also an undisputed fact that long prior to 
the alleged invention of Cramer it was a vvell-known method of construc- 
tion when revolving or oscillating shafts were to lie placed in bearings, or 
supports, to hâve bot h bearings. or supports, of such shafts attached to a 
solid métal casting. Instances of such practices, testified to by witnesses, 
may be referred to. One was a device to Iiold a saw niiindrel or saw ar- 
l)or, the former being cast in one pièce for the purpose of Connecting both 
.iournals of the arbor to keep it in absolute line. Auother device is the 
headstock of an ordinary cngine latlio or machine lathe. wliere in order to 
bave a proper workiug macîiine it is absolutely necessary tliat the shaft 
bearings shall be in exact aligiimenl witli each other and flrinly in one 
place. Stil! another illustra tive device eniployed for a great many years 
is embodied in a bigli-speed eiigine. So, also, in the sewiiig machine art, as 
evidenced by the Willcox patent No. 106,242 of date August [), 1870, to be 
hereafter noticed, tlie legs of sewiiig machines Iiad, long hefore Cramer's 
application been used as bearings for treadle bars, the bearings l)eing cored 
ont of the leg castings. 

"A vertical cross-brace and a lower cross-brace or tie-rod being eommon 
adjuncts of sewing macliines at the tinie of Cramer's alleged invention, and 
it being also customary to support the lower cross-rod or brace in the web 
of the legs of sewing inachhies, and to utilize the legs as bearings, and it 
being old in machinery to employ solid castings as bearings or supports for 
oscillating shafts where a fixed aligmnent was es.sential, we readily con- 
elude that there was no merit in tlie mère conception or idea that a ver- 
tical double brace was capable of being advanta.geously utilizcd as bearings 
for sewing machine treadles, and that the devising of means for so utilizing 
such a brace did not involve such an exercise of the inventive faculty as en- 
titled Cramer to assert in bimself a right to daim a patent broadly for 
the use in comliination of a vertical douille brace and a sewing machine 
treadle. In view of this and of the fact tliat tlie principal éléments of 
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the Cramer eombination were old, we bold tliat tlie Cramnr patent was 
not a priinary one, and that It is not, tlieret'oro, eutitled to receive the broad 
construction which bas bcen claimed for it." 

We think it clear that the référence thtis made b}' the court to the 
extrinsic évidence was nierely in aid of the conchision it reached in 
view of the written instruments, which was, of itself, conchisive of 
the question, and, of course, binding on the court below and on us. 
Indeed, tliis is plainly shown in the express language of tlie court 
itself, in the beginning of its opinion, where it said: 

"As in eacli of tbe patents In question it is apparent from the face of 
the instrument that extrinsic évidence is not needed to explain ternis of 
art tlierein, or to ajiply tlie descriptions to tlie subject-matter, and as we 
are ablo from mère comparison to comprebend wbat are tbe inventions de- 
seribed in eacli patent, and from such coniparison to détermine wbetber 
or not tbe Diehl device is an infringement upon that of Cramer, tbe ques- 
tion of infringement or no infringement is one of law, and susceptible of 
détermination on this writ of error. Heald v. Rico, 104 U. S. 7.37, 26 L. 
Ed. 910; Market Street Cable Ky. Co. v. Kowely, 155 U. S. 021, 025, 15 
Sup. et. 224, 39 L. Ed. 284." 

The Suprême Court having thus held, upon a considération of the 
written instruments themselves, that the Cramer invention was not of 
a pioneer character, and that the allcgcd infringing device is essen- 
tially différent in construction from that of Cramer, tliere was noth- 
ing left for the court below to do on the last trial of the case but to 
follow the décision of the Suprême Court, and instruct the jury as it 
did to render a verdict for the défendant, nor for this court to do but 
to affirm that judgment. 

The judgment is afftrmed. 
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ALEXANDER CAR REPLACER MFG. CO. v. HEITZJIANN ÏOOL & 

surrLY CO. 

(Circuit Court, D. New Jersey. Aiisust 27, lOOC.) 

Patents — iKriiiNCEMENT — Cak Replacée. 

The Alexiuider patent No. .")2o.r)(!H for fi enr re])lacer, ehiim ."î, covering 
a device for use in replacinj; the wheels of derailed cars or locomotives 
on the traelj, construed and heîd not inl'ringed. 

In Equity. 

William C. Strawbridge, for complainant. 

Albert M. Austin and Alfred W. Kiddle, for défendant 

LANNING, District Jiidge. By this suit the complainant seeks an 
injunction to restrain the défendant from an alleged infringement 
of patent No. 523,.')63, for improvements in car replacers, granted 
July 24, 1894, to Robert E. Alexander, and by him snbsequently as- 
signed to the complainant. Claim 3 of the patent only is alleged to 
be infringed. That claim is as follows: 

"A car replaclng member consisting of a grooved guide, substantiall.v 
as described, luiving an apexial portion, and a sloping inner side arranged 
to lie alongside of. and to dÎA'erge away from. the rail at the central or 
apexial portion, whereby the ends of the replacers can be adjusted toward 
and away from the rail, as and for the purposes set forth." 

The "grooved guiçle" hère mentioned is declared to be "substan- 
tially as described." Reverting to the spécification which forms a part 
of the letters patent, and the accompanying drawings, for a descrip- 
tion of it, we find that it is necessary to use two "car replacing mem- 
bers" in replacing upon a track any pair of wheels of a derailed car 
or locomotive. One of them is designed for use in replacing the 
wheel that rests between the two rails of the track, and the other in 
replacing Ihe wheel that rests otitside of the track. The "member" 
designed for outside use is higher at its apex than the other in order 
that the flange of the wheel may pass over the rail on which the 
outside wheel is to be replaced. Each of the "members" is con- 
structed with an upwardly inclined longitudinal groove on its upper 
surface which diagonally approaches the rail from its lowest point 
to the apex of the "memlier." As the inside wheel mounts the in- 
side "member" its flange travels in the groove of that "member," 
and, as the outside wheel mounts the outside "member," the tread 
of the wheel travels on the outer ridge of the groove while the 
flange of the wheel is crowded toward and over the rail by the outer 
ridge. As the ridge next to the rail in each of the "members" ap- 
proaches the apex it gradually vanishes so that, at the apex, the sur- 
face of the "member" on the side next to the rail is a laterally in- 
clined plane (or, as it is called in claim 3, a "sloping inner side") de- 
scending to the top of the rail. When the opposite wheels of a 
car or locomotive reach thèse apices the weight of the car or locomo- 
tive causes the wheels to slide down the inclined plane onto the 
rails. Each of the "members" is horizontally bow-shaped, and the 
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manner of construction between the apex and each end is the same. 
As the apex is in the middle of the bow-shaped "member" and as, 
in operative position, tlie apex of tlie "member" must be close to the 
rail, it will be observed that the "member" may be placed for use 
either in front or back of a dcrailed wheel. Such, as I understand it, 
is the substance of the invention described in claim 3 of the patent 
in suit, and the manner of its opération. 

The longitudinal groove on the defendant's inside replacer is con- 
tinuous from one end of the replacer to the other, and consequently, 
it has no inclined plane at the apex down which the wheel may slide. 
The defendant's outside replacer has a tread on which the tread of the 
outside wheel travels. The flange of the inside wheel travels in the 
groove of the inside replacer not only up to the apex, but over the 
apex and down the other side, gradually approaching the rail laterally, 
and also gradually descending from the apex, until the tread of the 
wheel rolls upon the upper surface of the rail. The tread of the out- 
side wheel travels on the tread of the outside replacer not only up 
to the apex, but over the apex and down the other side, the flange 
of the wheel passing diagonally over the rail and thus allowing the 
tread of the wheel to roîl upon the upper surface of the rail. The 
defendant's replacers are not bow-shaped but angular, and the apices 
are not necessarily placed adjacent to the rails. It thus appears that 
the defendant's replacers dififer from those of the complainant in con- 
struction and in opération. Furthermore, the évidence shows that a 
derailed car or locomotive is placed on the track by the use of the 
defendant's replacers with niuch less jar or concussion than when 
the complainant's replacers are used. Thèse facts disclose essential 
différences between the two types, and make it clear that the de- 
fendant is not guilty of the alleged infringement. 

This conclusion renders it unnecessary to consider the défense con- 
cerning the alleged invalidity of claim 3 of the patent. There will 
be a decree dismissing the bill, with costs, on the ground that the 
proofs fail to show infringement. 



PERFECTION PILE-PRES ERVING CO. v. UNITE!» STATES. 

rCircuit Court. W. D. Washington, N. D. July 24, 11)05.) 

No. 1,201 (1,701). 

CuSTOMS DuTiES— Classification— RouKD Timber. 

In Tarifï Act .Iiilv 24. 1897, c. 11, § 1, Sclicaule D. pars. 194. 196, 30 
Stat. 107 [TJ. S. Comp. St. 1901. p. l(!4(il, provide, resptvlively, for "round 
timber uscd in building wbarves," and for eleetric liglit pôles, etc.; and 
paragraph 099, Free Li.st, I 2, 30 Stat. 202 [U. S. Comp. St. 1901, p. 1689], 
enumerates "round unmanufactured timber * * * not specially pro- 
vided for." Held, that any round sticks which in their shape as imported 
are used for any of the purposes specifled in said parajïraphs 194 and 196, 
either in the rough or finished, are subject to classitication under those 
paragraphs, rather than under paragraph 699. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 
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The décision below overruled the importers' protest against the as- 
sessment of dutv by the collector of customs at the port of Port Tovvn- 
send. Note G.' A. 5,715 (T. D. 25,407). 

Vince H. P'aben and John L. Stout, for importers. 
Jesse A. Frye, U. S. Atty, 

HANFORD, District Judge. The question to be decided in this 
case is whether timber imported to be iised in its natural round shape 
in the construction of wharves or as spars may be entered free of duty 
in a rough condition before being shaved or dressed and prepared for 
use. There is no important différence betvveen the parties with respect 
to the material facts. The logs vvere in fact imported in a rough con- 
dition ; and part of them were used in this country as piles in the con- 
struction of wharves, and part were used for pôles to support electric 
light wires, after additional work had been performed in adapting them 
for such uses, including the opération of creosoting them. 

Referring to the Tariff Act July 24, 1897, c. 11, § 1, 30 Stat. 167 
[U. S. Comp. St. 1901, p. 1646], we find that Schedule D spécifies the 
tariflf rate on différent kinds of timber, including sawed boards, planks, 
laths, pickets, railroad ties, and most every variety of timber in a 
manufactured state. Paragraph 194 fixes a rate of 1 cent per cubic 
foot upon "timber hewn, sided, or squared (not less than eight inches 
square), and round timber used for spars or in building wharves;" 
and paragraph 196 prescribes a rate of 20 per cent, ad valorem upon 
téléphone, trolley, electric light, and telegraph pôles of cedar or other 
woods. Then, turning to the free list, we find that section 2, par. 
699, 30 Stat. 202 [U. S. Comp. St. 1901, p. 16891, exempts: 

"Logs and round unnianufactured timber, including pulp-woods, firewood, 
handle-bolts, shingle bolts, gun-bloclvs for gnn-stoc-ks rough hewn or sawed 
or planed on one side. hop-poles, ship-timber and ship-planking ; ail the fore- 
going not specially provlded for in this Act" 

This enumeration indicates very strongly the intention of Congress 
to restrict the free importation of timber to raw material for consump- 
tion by manufacturers in this country; and it is my opinion that this 
paragraph does not include any round sticks to be used in that shape 
for any of the purposes specified in paragraphs 194 and 196, whether 
in a rough condition or dressed and finished complète for use at the 
time of entry. 

I therefore confirm the décision of the Board of General Appraisers 
with respect to the importation of the timber involved in this case. 



BOWKER V. HAIGHT & FRRESE CO. 
(Circuit Court, S. D. New York. Jmie 20, 190G.) 

COBPOEATIONS— INSOLVENCY PllOCEEDINOS. 

A fédéral court wbicb is in charge of the assets of an insolvent corpora- 
tion by its receivers will not interfère with an action in a state court 
in which a juilgment has been rendered against the corporation by direct- 
ing it not to àpiieal therefrom, where such appeal wlU not involve ex- 
peuse to the estate. 
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See 140 Fed. 795 ; 146 Fed. 256. 

Wm. P. Maloney, for complainant. 
Franklin Bien, for défendants. 

LACOMBE, Circuit Jiidge. If the liaiglit & Freese Company, dé- 
fendant in the state suit, were refusing to appeal from a judgment 
whicli was a claim against its assets, this court might instruct the re- 
ceivers representing the gênerai body of creditors to prosecute such 
appeal, so as to protect such assets. But upon what theory it can direct 
the corporation not to appeal from such judgment, if it chooses to do so 
at its own expense, is not entirely clear. Certainly there is no reason 
why it should do so, or why it should interfère in any way with the 
state court suit. As that litigation now stands, there is a judgment 
which the surety company is bound to pay, and such comijany holds 
collatéral formerly of Haight & Freese Company out of which to re- 
pay itself. It is now proposed that such collatéral be left with the 
surety company pending an appeal to the state Court of Appeals, and 
that said company become surety upon such appeal. It will be for the 
surety company to détermine that question. If it does not choose to 
assume the new obligation, it may sell the collatéral, pay itself the 
amount of the judgment, and turn the balance over to the receivers, 
without préjudice to any claim it may hâve against the same. If it 
chooses to become surety on such appeal, and bond in the sum of $5,- 
000 be given on behalf of Haight & Freese Company to the receivers, 
conditioned that in the event of failure to sustain such appeal the 
obligors will pay to the receivers interest at 6 per cent, on the amount 
of the judgment, and also the amount of any dépréciation in such col- 
latéral, application will be entertained to allow the securities to remain 
with the surety company as collatéral for its new bond. 

Meanwhile the motion is denied. The motion to punish Franklin 
Bien for contempt is denied. The time to take testimony is apportion- 
ed 30 days to complainants for prima facie, 45 days to défendant, and 
15 days to complainant for rebuttal, to commence July 2d. The testi- 
mony will be taken before John A. Shields, Esq., as examiner. 
The final disposition of this cause bas been most unconscionably de- 
layed. Temporary receivers were appointed more than a year ago, and 
the taking of proofs bas not yet begun. Under thèse circumstances 
counsel for both sides are cautioned that they must complète the tak- 
ing of testimony within the time named. If the testimony be volumi- 
nous, the examiner will sit frorn day to day and will give morning 
and afternoon sessions. No application by either side for an extension 
of the tinie for taking testimony will Ije favorably considered. 
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ILLINOIS CENT. R. 00. v. McCALL. 

(Circuit Court, E. 13. Louisiana. June 1, 1004.) 

No. 13,21,5 (1,583). 

CusTOMS DuTiES— Classification — Defective Rails— Sceap Steel. 

Steel rails, wiiich are new. liut by reason of det'ects aro depreciated 
in value, but wliich liave not lest tlicir cliaraeter or identity as rails, 
are not witliin the provision in paragra]))! 122, Schedule C, S 1, Tariff Act 
July 24, 1807, 30 f?tat. l.'iO, c. 11 [TT. S. Conip. St. 1001, p. IGIÎT], for "scrap 
Steel * * * fit only to be remanufactured," but are dutiable as "rails," 
under paragraph 130, 30 Stat. IGO [U. S. Comp. St. 1901, p. 1036], even 
thougU they may be intended to be used as scrap iron. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Tbese proceedings were brouglit against Henry MeCall, coUector of eustonis 
at the port of New Orléans, wliose assessiiient of duty on an importation 
by tbe petitioners ^Yas afflrmed by tbe l'onrd of General A|)praiscrs. Deceniber 
31, 1003. The niercbandise was classified under parugrapli 130, Schedule C, 
§ 1, Taritr Act July 24, 1807, .30 Stat. 100, €. 11 |U. S. Coni]). St. 1001, p. 1C37] 
as "T-rails." and was claimed by tbe inijiortei's to be dutiable under para- 
graph 122, 30 Stat. lôO |U. S. Conip. St. 1001. p. ie>3G] the pertinent portion 
of which reads as foliows: "Cast sera]) iron. and scrap steel ; four dollars 
per ton; but nothing shall be deeuied scrap iron or serai) steel except waste 
or refuse iron or steel fit only to be remanufactured." 

The following is an extract from the opinion of the Board of General 
Appraisers: 

"Flsher. General Appraiser. \Ve find from the record In this case that 
the merchandise consists of steel rails which bave been eut noarly in half, 
ranging from 12 to 16 feet in length. * * * It apjiears, fui-tber, that the 
rails are perfectly new, but, by reason of certsiin defects, their value as a 
commercial rail has been depreciated. Ilowever, the articles are still rails, 
and hâve not lost their character or identity as such. While it may be true, 
as alleged by the importers, that thèse rails are intendoîd to be used by them 
as scrap iron, it is not satlsfactorily sbown that they are 'fit only' for such use. 
The principle involved hère seenis to bave been well settlod l)v the courts and 
this iîoard in Dwight v. Merritt, 140 U. S. 213. U Sup. ci 708, 3ô L. Ed. 
4.50, Downing v. U. S.. 122 Fod. 445. 58 C. C. A. 427. G. A. 4,0.50 ^T- D. 22.010), 
G. A. 5,325 (T. D. 24,300) and G. A. 5,3(;0 (T. D. 24..540). 

"Following thèse rulings, we overrule the j)rotest and affirui tbe, décision 
of the collector." 

Gustave Lemle and Ancircw H. Wilson, for importers. 
W. W. Howe, U. S. Atty. 

Extract from Judgment. 

PARLANGE, District Judge. It is now ordered, aajndged, and de- 
creed that the décision of the Board of United States General Ap- 
praisers, appealed from, by and in this proceeding, be, and the same 
hereby is, in ail things approved and affirmed. 
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DESPEAUX et al. v. PENNSYL VANIA R. GO. 
(Circuit Court, E. D. Pennsylvania. August 2, 1906.) 

No. 44. 

Dépositions— Actions at Law — Rules of Court. 

Kule 7, § 4, of the rules of the Circuit Court of tlie United States for tlie 
Eastern District of Pennsylvania, wliich provides that "on ail motions 
or rules to show cause on llie hearing of whicli facts are to be investigated. 
the testimony of vvitnesses shall be taken by déposition in writing, * * * 
and no witness shall be exaniined at the bar unless by spécial pre- 
vious order of the court," prescribes a mode of practice which it was 
within the power of tlie court to adopt, and a witness may lawfully 
be subpœnaed to give testimony by déposition to be used on siïeh a hear- 
ing in an action at law. 

FEd. Note. — For cases in point, see vol. 10, Cent. Dig. Dépositions, § 
125.] 

On Rule to Set Aside Subpœna. 

James W. M. Newlin, for plaintiffs. 
John Hampton Barnes, for défendant. 

HOIyLAND, District Judge. After a carefui review of the cases 
cited by counsel and other authorities which the court could find, we 
are of opinion that the case of Bank v. Lyons (C. C.) 134 Fed. 510, 
was propertly decided, and that the facts upon which the présent rule 
was granted are on ail fours with those in Bank v. Lyons, supra. 
The subpœna was properly issued, and the witnesses should appear 
and answer such questions as pertain to the existence of the books and 
papers called for and which the answer states hâve been destroyed. 
This is the only question about which the witnesses can be interro- 
gated. 

Rule to show cause why the subpœna should not be set aside is dis- 
missed. 



GUEAT LAKES TOWING CO. v. WORTIIINGTON et al. 

(District Court, W. D. New York. August 2, 190G.) 

Principal and Agent — Liabimty op Agent to Tiiird Persons — ^Contract 
Made for Prinoipai,. 

A firm of marine insur.ince agents, known to be such by one employed 
to render services in behalf of the insurers in releasing a stranded vessel, 
cannot be held personally liable to pay for such services, in the absence 
of an agreement expressly binding themselves. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Principal and 
Agent, § 478.] 

In Admiralty. 

Goulder, Holding & Masten and Harvey L. Brown, for libelant. 
Clinton & Clinton, for respon dents. 

HAZEL, District Judge. This is a libel in personam to recover the 
sum of $15,64:1.38 and interest, alleged to be due from the respondents 
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on account of wrecking services rendered in releasing the steamer 
Craig, which was aground on Simmons Reef. After a careful read- 
ing and considération of the évidence, I hâve reached the conclusion 
that Mr. Perew was not authorized by the respondents, Worthington 
& Sill, to create any obHgation and liabiUty binding upon them per- 
sonally in relation to releasing the stranded steamer. He was in fact 
a so-called wreckmaster of the underwriters of the hull of the vessel, 
and is not shown to hâve had any authority to represent the respond- 
ents in so far as to render them responsible for any acts or directions 
regarding the wrecking opérations. The évidence is insufficient to 
show any liability on the part of the respondents, or, indeed, any 
intention on their part to create a personal liability or to make a 
promise binding upon them personally to remunerate the libelant for 
the services rendered. 

Respondents had no interest in either the vessel, cargo, or freight. 
They were marine Insurance agents, pure and simple, a fact which 
was quite familiar to persons interested in navigation on the Lakes. 
There is no satisfactory évidence that libelant, in furnishing the ser- 
vices and incurring any expense, did so upon the personal crédit of 
Worthington & Sill. On the contrary, their presumed knowledge of 
the business of the respondents, the latter's connection with the sub- 
ject-matter, together with the attendant circumstances, were indicative 
of their représentative relation. Libelant made no attempt to ascer- 
tain the names of the underwriters, although to do so was not difficult. 
This omission, in view of the circumstances, is open to the inference 
that it knew that Worthington & Sill were acting simply as agents 
for the insurers of the Craig. Such being the fact, the respondents, 
not having expressly bound themselves, cannot, in my opinion, be held 
liable. 

The cases cited by libelant, holding that an agent who conceals his 
agency and contracts as ostensible principal is liable, are inapplicable. 
This conclusion renders unnecessary any discussion of the other points 
elaborately presented in the briefs. 

The libel is dismissed, with costs. 



MINES V. SCRIBNER et al. 

(Circuit Court, S. D. New York. July 7, 190G.) 

Monopolies — Agkeements in Restraint of Tiîade. 

An agreement by the members of a publisbers' association controlling 
90 per cent of the book business of the country, under which ail agreed 
not to sell to anyone who would eut prices on copyrighted books, nor to 
any one who should be known to hâve sold to others who eut prices, etc., 
was an agreement relating to Interstate trade or commerce, withln the 
anti-trust act. Act July 2, 1890, c 647, 26 Stat. 209 [U. S. Comp. St. 
1901, p. 3200]. 

[Ed. Note. — For cases in point, see vol. 35, Cent. Dig. Monopolies, § 13.] 

SAME CONSPIRACY- — ReSTOAINT OF TeADE. 

Défendants became members of an association of book publishers con- 
trolling 90 per cent, of the book business of the country, which associa- 
tion adopted a rule that they would not sell to any one who eut prices 
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on copyrislited books, uor to any one who should be known to hâve sold 
to othei's iit eut priées. A black list was kept containing the names of 
sueb persous, and no one ou the blaek list eould buy any books of any- 
body in the selienie. HcUl, tliat sueb sebeme eonstituted a conspiracy in 
restraint of interstate trade or comnieree. 

[Ed. Note. — For cases in point, see vol. 35, Cent. T>\g. llonopolies, § 13.] 

3. COPYEIGHT — EfFECT — EXTENT OF RlGlITS ACQUIRED. 

The rights acquired by publishers of copyrighted boolvs under the copy- 
right law did not justlfy them in combining and agreeing that thoir 
books should be subject to the rules laid down b.v the iniited owners, one 
of whieh was that uo member of the association should sell any books 
to a blaekllsted purciiaser who was known to eut xjricos. 

Théodore Baumeister, for complainant. 
Stephen H. Olin, for défendants. 

PLATT, District Jtidge. Tliis is a demurrer to a complaint 
brouglit under tlie United States statute of July 2, 1890 (26 Stat. 
209, c. 647 [U. S. Comp. St. 1901, p. 3200]), commonly known as tlie 
"Anti-Trust Act." It contends tliat upon the facts aheged the case 
cannot be brought \vitl:in the statute, for several reasons: 

1. Because it does not relate to interstate trade or commerce. I 
think that it does. 

2. Because it does not show that the défendants hâve entered into 
any contract, combination, or conspiracy in restraint of interstate 
trade or commerce, nor that they hâve attempted to monopolize, either 
directly or by combination, any article which is the subject of such 
trade or commerce. I think that it does, and let me say just a word 
in connection with my conclusion. A rapid glance at the case devel- 
ops, among other things, the following state of affairs: Défendants, 
with others, becarae members of the American Publishers' Associa- 
tion, whereby 90 per cent, of the book business of the country was 
controlled. A rule was adopted and agreed to ail around that they 
would not sell to any one who eut priées on copyrighted books, nor 
to any one who should be known to hâve sold to others who eut 
priées. A black list v^'as to be kept, containing the names of such 
persons, and no one on that black list could buy any books of any- 
body in the scheme. Plaintifï got on the black list, could not buy, 
and was thereby injured, and claims his treble damages. 

It is true that this scheme does not prevent each publisher from 
putting such price as he sees fit upon his copyrighted book ; but it 
compels jobber and retailer to stand by that price, whatever it may be, 
and if it is broken in any instance it puts such person out of business. 
It is not content with refusing to deliver any more copies of the par- 
ticular book upon which he ctits the price, btit it closes him out of ail 
dealings on any and every book, copyrighted or not. 

The copyright law cannot help the défendants, because, in the first 
place the restraint is not confined to copyrighted books, and, if it 
were, it cannot be so that the right given a single publisher to do as 
he pleases with his copyrighted book can be extended, so that he can 
combine with other owners of copyrights and permit his book to be 
subject to the rules laid down by tîie united owners. 

L,et the demurrer be overruletî. 
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CLEMENT V. DOWLIXG. 

(Circuit Court, S. D. New York. July 13, lOOG.) 

Pleading — CouHïEKOijiTAf — Statement of Cause of Action. 

Where a compianit allesed tliat plaiutitï and deleiidaiit ])lacod a eom- 
pleted contract iii escrow, to be delivwod al'ter tlie doiug of certain tliings, 
and that plaintiff used liis best ciideavors to i.u-iug such tliings al>out, but 
défendant did not, by reason of wliicli tlic contract did iiot become op- 
erative, to plaintiff's daniage. aud tlic aiiswer denied th(! spécifie alléga- 
tions of default on defendant'.s part, a i-musterclaim l'or damages because 
of tho failure of tlie conti'act to heionie operative through tbe alleged 
failure of plaintifï to use liis best (-ndeavors to that end, as agreed, is de- 
murrable, wliere it fails to sbow wbetlier défendant agreud to do auytbing, 
aud, if so, wliethor be had kept sucb agreenient. 

At Law. On demurrer to countcrclaini, on the ground that it 
does not state facts sufficient to constitute a cause of action. 

Townsend, Avery & Button, for plaintiff. 
Lathan G. Reed, for défendant. 

PLATT, District Judge. Lack of time conipels me to forego an 
analysis of the complaint, answer, and counterclaim in this interesting 
case. The situation finally settles down to about tliis : A. sues B. 
In his complaint he sets forth that they placed a completed contract 
in escrow, to be delivered after the doing of certain things, which 
could hâve been brought about, if tliey had botli used tlieir best en- 
deavors thereto. A. used his best endeavors, but B. did not. There- 
fore B. must pay A. damages for the failure of the original contract to 
become operative. B. by way of deftnse puts up various things in 
his answer, among others denying that they agreed to take certain 
steps to hâve the crucial things donc, and then by way of counter- 
claim says that A. agreed to use his best endeavors to hâve thèse 
things done, and that he had not donc so, and must therefore pay B. 
large damages for the failure of the original contract to become oper- 
ative. B. fails to allège in the counterclaim that he had anything to 
do in order that the original contract might be delivered, and that 
he had done the thing which he agreed to do. The complaint contains 
allégations, as above stated, that B. did hâve things to do, and had 
not done them, and the answer prior to the counterclaim practically 
dénies such allégations. 

My understanding of the interprétation which has been placed by 
the New York courts upon those sections of the Code which are im- 
portant leads me to believe that, as the matter stands, it is concedcd 
by the pleadings, so far as the counterclaim is affectcd, that B. did 
fail to do the things which he ought to hâve done, and that the coun- 
terclaim States no cause of action. 

The demurrer to the counterclaim is sustained. 
147 F.— 59 



930 147 FEDERAL REPORTER. 

G. W. COLE V. COLE'g MANY-USE OIL CO. et al. 

(Circuit Court, S. D. New York. July 20, 1906.) 

Tbade-Mabks — Suit fob Infeingement — Injunction. 

Evidence hcld not to entitle complainant to a permanent injunction 
against iufriugemeiit of a trade-mark and unfair compétition broader iu its 
terms tlian a preliuiinary order whicli was entered with defendant's con- 
sent, and complainant adjudged to pay the costs made since the entry of such 
order. 

In Equity. 

James L. Steuart, for complainant. 

Archibald Cox and Charles J. McDermott, for défendants. 

PIvATT, District Judge. Tliis is a bill based upon infringement of 
a trade-mark and unfair compétition in relation to the use of "Three- 
in-One" oil; the gênerai facts about the article being set forth in G. 
W. Cole Co. V. Am. Cernent & Oil Co., 130 Fed. 703, 65 C. C. A. 105. 
The complainant in that case has gone through trials and tribulations 
since then, and the présent suit grows out of différences arising among 
the parties interested. I do not think it is important to set them 
forth at length. Suffice it to say that Mr. Cole has been forced out 
of the complainant company, which still tries to retain his personality 
and influence. Judge Lacombe heard the matter on a motion for pre- 
liminary injunction. The défendants then offered to accept an in- 
junctive order restraining them from doing certain things which they 
admitted ought not to be done. The judge sanctioned such an order, 
with this addition: 

"Ail other questions raised upon the moving papers are reserved until 
the final hearing." 

We bave reached the day of reckoning. The proofs do not appear 
in any sensé to hâve strengthened the case made upon affidavits, nor 
to hâve enlarged the rights of the complainant beyond the points 
conceded by the défendant at the very start. In fact, it appears that 
the sources of possible confusion hâve been stopped by eliminating 
the wrongful acts which the défendants agreed to cease immediately 
after notice. The défendants may hâve offered to give up too much; 
but, if so, they ought to abide by their offer. They made their own 
bed, and it is incumbent upon them to occupy it with becoming grâce. 
It appearing that the injunctive order now existing is ampîy broad, 
and the matter of costs being a discretionary one, it is clear to me 
that the complainant must pay ail costs which hâve arisen by reason 
of its attempt to enlarge the injunctive order by further proof. 

Let the order of April 20, 1905, continue in force, with costs to 
the complainant ' up to that date, provided, however, that the com- 
plainant shall within 30 days pay to the défendants ail costs arising 
since the date of the order referred to. If the matter of costs shall 
not be adjusted within the time set, then the bill may be dismissed. 
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WILMORE COAL CO. v. BROWN et al. 

(Circuit Court, W. D. Pennsylvania. September 29, 1906.) 

No. 2G. 

1. Mines and Minerals— Co>'VErANCB of Minebax Rigiits— Consteuction. 

An instrument granting ail the coal and minerais in or under certain 
land, witli the riglit to mine and remove the same, under tlie law of 
Pennsylvania opérâtes as a conveyanee of title to the coal and minerais 
in place, whether or not payment therefor is to be niade in a lump 
sum or by a periodieal aceounting and payment of a royalty, and not- 
withstanding a terni may be tixed within which the coal or minerai is to 
be taken out; and a condition in such an instrument tliat a railroad shall 
be bullt into the région within flve j-ears, otherwise the grant shall be 
null and void, does not niake It an option nor prevent the title from vesting 
in the grantee, as a condition précèdent, but is a condition subséquent. 

2. Same— CoNDiTiorî STiBSEQUENT— Forfeiture for Defaiilt. 

A condition subséquent in a conveyance of the minerai under certain 
land, such as a provision that it shall be null and void unless a railroad 
shall be built In a designated placef within five years, inures only to the 
benefit of the grantor and his j)rivles in blood, and, being a rnere right of 
action to enforce a forfeiture for breach of the covenant, does not pass to 
a subséquent grantee of the covenantee ; but a re-entry by the grantor 
after default, or any equally signiflcant act asserting title and dominion 
over the tbing granted, such as the eKecution and recording of a second deed 
conveying the same minerai to another, who takes possession and mines 
thereunder, opérâtes to devest the title of the flrst grantee and to re- 
vest it in the grantor for the lieneflt of the second. Xor is such devestiture 
prevented by the fact that at the time of înaking the second deed, whlch 
purports to convey title in fee simple, the grantor by a separate instru- 
ment assigns to the grantee ail his rights under the flrst conveyance, al- 
though it will be prevented if the second conveyance is expressly made 
subject to the flrst, and therefore conveys only the graiitor's rights there- 
under. 

3. Same — Fulfillment of Condition. 

A condition in eonveyances of coal under certain lands, with the right 
to mine the same, that they shall bo void "if the railroad be not com- 
menced within five years from 'this date,"' will not be construed to re- 
quire the road to be built on any particular Une nor by the grantee, but 
Is satisfied if a road is built into the territory hy any one near enougli to 
the lands to afford reasonable facility for the shipinent of coal to market. 

4. Deeds— Condition Subséquent— Construction. 

Conditions subséquent in eonveyances are not favored, and an unex- 
pressed term will not be imported into such a condition on whlch to claim 
a breach. 

[Ed. Note. — For cases in point, see vol. IG, Cent. Dig. Deeds, § 488.] 

5. Mines and Minerals— Coal Lease— Implied Covenant to Mine witii 

Diligence — Forfeiture. 

A conveyance of coal wlth the right to mine, provlding that the grantee 
shall render an account periodically and pay royalty on the amount 
mined, carries with it an implied covenant by the grantee to mine with 
reasonable diligence, even though no minimum quantity be fixed. But 
the remedy for a breach is not a bill to forfeit or avoid, but an action at 
lavv for damages, or possibly an ejectment, based on the right of re-entry 
for nonperformance ; the grantee liaving an estate in tlie coal, which can- 
not be defeated or divested because of covenants broken, it not being se 
provided in the deed. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Covenants, § 170.] 
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6. Same— Abandonment. 

A grant of minerai and niinins rights, oxon tlioiisli it vests the jrrantee 
witli a légal estate, muy bo lost by aliandomneut ; wbat fatts are 
suffieient to work suc-h forfeitiire ilejjeiidiiig to some exteut upon the 
character of tbe minerai or tliiug aft'eeted. 

7. Same. 

Défendant obtaincd a large unniber of contracts, denominated "leases," 
from owners of land, eonveying to Iiim the <'oal and otlier minerai in and 
tmder such land, with the right to mine the same for 9!) years, and of 
reue\val in porjietnity. By tlie terms of the contracts lie was to render 
an atîcount to the lessors every three moutlis and pay royalty at spocitied 
rates, ficld, that his fallnre for 24 years aftcr the oxecntion of snch con- 
tracts to take any steps whntcvor .to^vard the nnning or develoïiment of 
any of lands, or to pay any royalties, duriug wliich time coal was oxtensive- 
ly mined by others in the vicinity and on sonie of the lands covercd by snch 
leases, operated as an abaudonment and reliiiquîshnient of his rights 
therennder, \vithout regard to liis actual intent, and notwithstanding his 
payment of taxes for some years and attenijits to sell his rights; the 
time in which adverse possession of lands would give title under the stato 
statute being 21 years. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Mines and Min- 
erais, § 180.] 

8. QuiBTINn T1TI.E — RE^rOVAI, OF OlOUD — JUBISnTCTION. 

A bill in eqnity niay be maintained in a fédéral court by a com]i]ainant 
in possession for tho cancellation of a nnniber of coal leases held by de- 
fendant and affpcting dilTerent tracts of land as clonds ujion tho title, 
wlK^e the niaterial facts are not in dispute, there being no adotiuate Icgal 
remedy; and the court Is not deprived, of jurisdiction liy the pendency of 
actions at law bronght by tlie défendant in anotlier jnrisdictiou, on some, 
but not ail. of the leases, against another party, and to which actions the 
com])lainant is not a party. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Quietiug ïitle, § 5.] 

In Equity. On final hearing'. 

W. H. Rnppel and D. L. Krebs, for phintiff. 

H. Snowden Marshall and E. T. McNeelis, for défendants. 

ARCHBALD, District Judge.^ This is a bill to remove an alleged 
cloud on thè plaintiff's title. In the years 1878 and 1880, the défendant 
J. Willcox Brown, a résident of Baltimore, Md., secured a large num- 
ber of mining leases, aggregating about 16,000 acres, in différent tracts, 
of varions sizes, in Somerset county, Pa., as well as a like number in 
the adjoining counties of Indiana and Cambria, nineteen of which, of 
the Somerset lot, covcring some 2,400 acres, are involved in the prés- 
ent suit. Thèse leases were indentures under seal, and severally 
undertook, for the considération, in some cases of $5 and in some cases 
of $10, to grant, bargain, and to sell to the said J. Willcox Brown, his 
heirs, exec.utors, administrators, and assigns, "ail the iron ore, coal, 
cernent, and fire clay, and ail other minerais of every kind," under 
the différent tracts described, "including the privilège of boring any 
number of wells and taking therefrom, by such means as are or may be 
most practicable, petroleum, carbon, or coal oil, also any sait water that 
may be found on the premises and manufacturing the same into sait," to- 
gether with the full and exclusive right, liberty, and privilège of min- 

iSpeeially assigned. 
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ing, taking-, and carrying away the said iron ore and other minerais, 
and of using such stones, earth, and water as might be necessary or re- 
quired for conducting the mining opérations. A few acres were re- 
served around buildings, and enougli coal for the grantor's own use, 
and in some cases such as he might sell to his neighbors. The leases 
were to run for 99 years; the grantors covenanting at the end of that 
time to exécute other leases of like ténor, for a similar term, renewable 
forever. In considération whereof it was ageed by the grantee that on 
the expiration of every three months, whenever any ore or other 
minerais were mined, quarried, or otherwise reduced to possession and 
removed from the premises, he would render to the grantor, his heirs, 
executors, and assigns, a true and correct account thereof, paying for 
every ton of iron ore ten cents; for every ton of coal, cernent, fîre clay, 
or other minerais than iron, five cents; and for every hundred barrels 
of petroleum or coal oil, and every one hundred bushels of sait, fîve per 
cent, of the net profits. The leases were duly acknowledged and put 
on record in the office for the recording of deeds in Somerset county, 
Pa., in July, 1880. A copy of one, as a type of ail, although they difïer 
in some minor particulars, is reproduced in the margin.^ 

The section where thèse leases were located was entirely undeveloped 
at that time, except for farming, and was discredited as coal or minerai 
territory by the State Geological Survey. There was no railroad into 
it, and in view of this it was provided, in somewhat varying terms, 
in ail but four of the leases hère in controversy, that unless one was 

2Tliis îndenture, made tliis 3d day of January, one thousand eight hundred 
and seventy-nine, by and betvveen .Abraham Weaver, of the county of Somerset 
and state of Pennsylvania. of the first part, and J. Willcox Brown, of the city 
of Baltimore and state of Maryland, of the second and other part, witnesseth: 
That said party of the first part, in considération of the sum of fiv*e dollars, to 
them In hand paid by the said party of the second part (the receipt whereof Is 
hereby acknowledged), hâve çranted, bargained, sold. aliened, enfeoffed, re- 
lea.sed, and confirnied, and by thèse présents do grant, bargaln, sell, alien, 
enfeoff, release, and continn, unto the said party of the second part, his heirs, 
executors, adminlstrators, and assigns, ail the iron ore, coal, cément, and fire 
clay, and ail other minerais of every kind, iucluding stone or earth, as may 
be requlred for mining opérations In, upon, and under ail that certain tract of 
land situated In Paint township, county of Somerset, and state aforesald, and 
contalnlng one hundred and seventeen acres, more or less, and described as 
foilows : Adjoining land with T. Hays, D. Shatfer, J. Nerenberger, and others 
(ail minerais are to be drlfted). with the appurtonances thereto appertalning, 
together with the full and exclusive right, liberty, and privilège of mining, 
taking, «nd carrying away said iron ore and other materials, as heretofore 
more fully recited, with such control of, rlghts in, and privilège of using said 
land and water as may be necessary in conducting mining opérations in a full 
and convenlent manner. To hâve and to hold ail the said iron ore and other 
materials, as is more fully recited heretofore, and ail the rlghts and easements 
aforesald. In, upon, through, and under the said tract of land. and the heredita- 
ments and premises hereby granted or mentioned, and intended so to be, unto 
the s^ld party of the second part, his heirs, executors, adminlstrators, and as- 
signs, to and for his and their only proper use and behoof, for the perlod of 
ninety-nine years from the date hereof. The said party of the first part fur- 
ther covenants, for bis heirs, executors, adminlstrators, and assigns, that he 
will, upon the proper demand of the party of the second part, his heirs, ex- 
ecutors, adminlstrators, and assigns, and at the expiration of the term hereln 
provided for, and upon tender by the said party of the second part, his heirs, 
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built within five years tliey should be null and void. As to those where 
no such provision appears, it is charged in the bill that there 
was a verbal undertaking to the same effect by the defendant's agent 
at the time of securing- them. But this is denied in the answer, and the 
évidence to sustain it is unsatisfactory ; and they must therefore be taken 
as they stand. A railroad being a recognized necessity, however, the 
défendant Brown, in addition to his leases, busied himself with getting 
rights of way, some 64 of which he secured; 7 of thèse being from 
parties whose leases are involved in thîs suit. The railroad which he 
had in contemplation was to start at Johnstown, Pa., on the main Une 
of the Pennsylvania Railroad, and run up Stony creek, and Paint or 
Shade creek, to the old Rockingham furnace at the head of the latter, 
and thence southeasterl}-, by other waters, in the direction of Hagers- 
town, Md. ; and it was in gênerai conformity with this that the rights 
of way were taken. No such railroad, however, was ever built. But 
in 1880 the Baltimore & Ohio Railroad constructed a branch from 
their line at Rockwood, Pa., northerly about 40 miles, through the 
center of Somerset county to Johnstown, which followed down Stony 
creek a part of the way, by the mouth of Shade and Paint ; and when it 
was being laid out the défendant Brown put his rights of way at the 
service of the Baltimore & Ohio engineers, although none of them 
were made use of. 

The building of this road, however, did not lead to the minerai de- 
velopment of that section, which came about a nuniber of years later 
in quite another way. In 1892 to 1894, Robert H. Sayre and others 

executors, adniinistrators, ancl assigna, of ■ ■ rtollîxrs, exécute another 

lease, with the saine coveiiauts and ternis as herein eoiitained for a tevni of 
uinety nlne years. renewable forever. If the railroad be not commenced wltliin 
flve years from this date, tlien this contract to be null and void. 

In further con.sideration whereof, the said party of the second part, his 
heirs, executors, adniinistrators, and assigns, promises and agrées with the 
said party o£ the flrst part, his executors, administrators, and assigns, that 
he will, at the expiration of every three months, whenever any ore or other 
materials, as hereinbefore more particularly reeited, is mined, quarried, or 
otherwise redueed to possession by tlie said party of tlie second part, his heirs, 
executors, adniinistrators, and assigns, and removed from the premises, render 
to the said party of the flrst part, his heirs, executors, administrators, and as- 
signs. a true and correct nccount of the materials removed and taken from the 
premises during the said preceding three months, and pay it to the said 
party of the flrst part, his heirs, executors, administrators, and assigns, as 
follows ; that is to say : For every ton of iron ore, of 2.240 pounds, ten 
cents. For every ton of coal, of 2,240 pounds, five cents. For every ton of 
cément or fire clay, of 2,240 pounds, five cents. For every ton of minerai ores, 
other than the above, of 2,240 pounds, five cents. 

In witness whereof, the parties hereto hâve set their h.ands and seals this 
3d day of January, in the year one thousand eight huudred and seventy-nine. 

Abraham Weaver. [Seal.] 
J. Willeox Brown. [Seal.] 
State of Pennsylvania, Somerset County — ss. : 

Before me, a justice of the pcace in and for the said county and state, per- 
sonally came Abraham Weaver, the grantor, and acknowledged the forego:iig In- 
strument of writing to be his act and deed, and desii-ed the same to bo recorded 
as such, according to law. 

Witness my hand and seal tiic ÎUi day of January, A. B. 1879. 

Steplieu II. Griffith, Justice of the Peace. [Seal.] 
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began taking up coal lands in this territory, getting- together about 
18,000 acres, including much of that which is now in controversy, which 
they subsequently conveyed to the Wilmore Coal Company, wliich they 
had organized; and a year or two afterwards they sold ont their in- 
terests in the Company to Mr. Edward J. Berwind, président of the 
Berwind-White Coal Mining Company, who thereby secured their 
holdings, which he increased later to some 35,000 or 40,000 acres. Both 
Mr. Sayre and his associâtes, and Mr. Berwind after him, bought 
outright, at so much an acre, the coal which they purchased ; that 
already leased to the défendant Brown being conveyed to them in fee 
by the original lessors or those who had succeeded to the title, in most 
instances without regard to the leases, but in some cases subject to 
them, the rights of the lessors being assigned, and in ail with actual 
knowledge of them. Having got together this extended acrcage, Mr. 
Berwind endeavored to induce the Pennsylvania Railroad to run in a 
branch, but they declined to do so ; and he was compelled to undertake 
it individually, which he did at an expense of about $500,000. This and 
the development of the différent properties for mining, which followed, 
involving about $1,000,000 more, extended over two or three years, 
and not until some time in 1897, therefore, was any mining donc; but 
since that time it bas been actively pursued, and an extensive business 
built up, the opérations being conducted by the Berwind-White Coal 
Mining Company, under the Wilmore Coal Company, to whom a royalty 
of 10 cents a ton is paid. 

In securing the leases in suit and others in that région, Mr. Brown 
did not expect to do any mining personally, and he has not, either by 
himself or others, nor has he paid royalties, at any time, on any of them ; 
his purpose being to sell the leases to others or to transfer them td 
some Company in which he had an interest, which would operate them. 
He sold some of his holdings in the southern part of the county in 
this way, and he made several attempts to interest parties in the others, 
including the New York Central Railroad people, the Erie people, and 
the Baltimore & Ohio. Learning of Mr. Berwind's purchases, he 
finally offered them to him, but without success; thèse negotiatîons 
ending in the spring of 1895, after which no others were undertaken. 
In 1892 certain of the leases were assessed and sold for taxes, but were 
redeemed by Mr. Brown, who paid some $1,500 to do so. They were 
sold again in 1896, but this he resisted, and succeeded in having the sale 
set aside by the court. Learning in 1908 that the Berwind-White 
Company were mining on certain of the lands which he had leased, he 
sent an engineer to investigate the matter, receiving from him a detailed 
and extended report which confirmed the information, upon which he 
took counsel with the idea of légal action. Some delay was experienced, 
however, with regard to this; the one-quarter interest, which ne had 
assigned to the agent who secured the leases, being outstanding in the 
liancls of varions parties. But, thèse having been got iiito iine, a 
corporation was organized — the New Amsterdam Coal Company, de- 
fendant — to which ail interests were transferred in exchange for stock ; 
and in 1904 actions were brought by that Company against the Ber- 
wind-White Coal Mining Company in the United States Circuit Court 
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for the Southern District of New York for damages for taking- the coal 
from six of the différent tracts in controversy, followinjT which, in 
May, 1904, the présent bill was filed. Thèse are tlie gênerai facts. 
Others will be referred to as we proceed. The question is wlicther, 
under the showing made, the plaintiff is entitled to the relief desircd. 

According to the law of Pennsylvania, by which the subject is 
necessarily governed, the so-called leases to the défendant Brown con- 
stitute a sale and conveyance of the coal and minerais in place. This is 
the effect of ail the cases, from Caldwell v. Fulton, 31 Pa. 475, 73 Am. 
Dec. 760, down, and, if reiterated déclaration is to count for any- 
thing, is mot to be gainsaid or denied. Sanderson v. Scranton, 105 Pa. 
4i)9 ; D., L. & W. R. R. v. Sanderson, 10!) Pa. 583. 1 Atl. 394, 58 Am. 
Rep. 743 ; Hope's Appeal (Pa.) 3 Atl. 23 ; Montooth v. Gamble, 12;S Pa. 
240, IG Atl. 594; Fairchild v. Dunbar Furnace Co., 128 Pa. 485, 18 Atl. 
443, 444; Kingsley v. Hillside Coal & Iron Co., 144 Pa. 613, 23 Atl. 
250 ; Lazarus' Est., 145 Pa. 1, 23 Atl. 372 ; Timlin v. Brown, 158 Pa. 
606, 28 Atl. 236; Plummer v. Hillside Iron & Coal Co., I(î0 Pa. 486, 28 
Atl. 853 ; Lehigh & Wilkes-Barre Coal Co. v. Wright, 177 Pa. 387, 
35 Atl. 919. "It is now well established," savs Rice, P. J., in Ilosack 
V. Crill, 18 Pa. Super. Ct. 90, affirmed 204 Pa' 97, 53 Atl. 640, "that an 
instrument which is in terms a démise of ail the coal in, under, and upon 
a tract of land, with the unqualified right to mine and remove the same, 
is a sale of the coal in place ; and this, too, whether the purchase money 
stipulated for is a hmip sum or is a certain priée for each ton mined, 
and is called 'rent' or 'royalty,' and also notvvithstanding a term is 
created within which the coal is to be taken ont." It is true that in 
Denniston v. Haddock, 200 Pa. 426, 50 Atl. 197, there is an apparent 
attempt to hark back to something else ; it being declared to be inac- 
curate and unfortunate to call such a conveyance a sale, because of the 
tendency to mislead and the rules w'ith respect to sales being held not to 
be indiscriminately applied. Thisis alsoapprovedin Coolbaughv. Lehigh 
& Wilkes-Barre Coal Co., 213 Pa. 28, 62 Atl. 94. But, whatever may 
be the modification introduced by thèse cases, the gênerai doctrine re- 
mains that a grant of ail the coal, with the right to remove the same, 
however denominated and by whatever terms conveyed, severs the coal 
from the surface and vests in the grantee an estate therein, with ail that 
is incident and appurtenant thereto; and that in effect is wbat we hâve 
hère. By indenture under his hand and seal, duly acknowled^ïed and 
put on record, the grantor in each instance grants, bargains, and sells to 
the défendant J. Willcox Brown, his heirs and assigns, ail the iron ore, 
coal, cément, fire clay, and other minerais of every kind, with the full 
and exclusive right of mining and removing the same, to and for his 
and their only proper use and benefit. This brings the case squarely 
within those which bave been cite(!, and conveys a fee. It is true that 
a term is fixed within which thèse rights are to be exerciscd; but that 
is not material, and another is provided for, renewable forever, if it 
were. True, also, it is stipulated in most of the leases that a railroad 
shall be built within five years. But except as this introduces a con- 
dition upon which the estate is taken, and for breach of which it is 
made defeasible, it does not affect the character of the convevance or the 



WILMOEE COAL CO. V. BKOWN. 937 

interest which passcd. It is idle to argue, froni this or any other pro- 
vision, that the arrangement is unilatéral, the défendant mcrely having 
an option, ineffective until formally accepted by entry or other af- 
firmative act. Not only was the grant ont and out and immédiate, but 
there was a reciprocal undertaking by the défendant to accomit and pay 
every three months at a certaiii ro_\alt}-, for tlie coal and minerais mincd, 
which notwithstanding there was no minimum, imposed a direct and 
positive obligation; a covenaiu to mine with reasojiable diligence being 
implied. Equally useless is it, also, to contend that the provision with 
regard to the building of a railroad was a condition précèdent, accord- 
ing to which, until complied with, no interest was accpiired. The im- 
portance of a railroad may be conceded, no development of the région 
being possible without it, and the parties who stipulated for it were there- 
fore wise. Jjut whatever the necessity for it, or the promise with re- 
gard to its construction, there is nothing in either, out of which to make 
a condition précèdent, holding up the grant until performed. The 
provision is, not that the leases shall be inefïective until the railroad is 
built, but that they shall be null and void unless built within a certain 
time. This recognizes that the esta te conveyed is to vest meanwhile, 
making it subject to be divested later, in case of a failure to comply, 
creating a condition subséquent, upon which the estate is taken and held, 
Rannels v. Rowe (C. C. A.) 145 Fed. 296. ) 

As a condition subséquent, however, the promise to build a railroad 
has to be reckoned with, and the question is as to the effect which is so 
to be given it. Four of the leases are imtrammeled by anything of the 
kind — the George Fosler, Samuel Wible, Gottlieb lîantliri, and Har- 
rison Lohr — the alleged verbal promise to thèse parties being unsus- 
tained ; and as to them the subject may be dismissed. Those which 
remain differ soniewhat with respect to the terms of the condition and 
the steps subsequently taken to enforce it, requiring a separate ex- 
amination as to each ; but to a certain extent they fall into classes by 
which the matter is simplified. In four of the leases — the David J. 
Shaffer, David Seese, Israël Seese, and Samuel Knavel — it is stipulat- 
ed, with some immaterial variations, that if the railroad is not built 
or commenced along Paint creek within five years they are to be nul! 
and void. This is distinct and spécifie, and beyond cpiestion has not 
been performed. No claim is able to be made, as is donc with regard 
to some, that the building of the Baltimore & Ohio branch along Stony 
creek in 1880, within the fîve years, was a fulfillnient. Ail of the leases 
named are located in the neighborhood of Windber, four or five miles 
up from. where Paint creek empties into Stony, at which distance a 
railroad along the latter is of no immédiate, although there may be a re- 
mote, advantage. At ail events it does not meet the terms of the con- 
dition, which the lessors had the right to insist on, and is not, there- 
fore, a compliance with it. But a condition subséquent, such as this, 
is reserved for the benefit of the grantor and bis privies in blood, who 
alone can take advantage of the breach, unless it is otherwise stipulated. 
McKissick v. Pickle, 16 Pa. 140. It is not available — by ail the au- 
thorities — to any and every one who mav happen along afterwards in 
the title. Atlantic & Pacific Railroad v. Mingus, 165 U. S. 413, 17 Sup. 
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Ct. 348, 41 L. Ed. 770 ; Wills v. Mfrs.' Nat. Gas Co., 130 Pa. 222, 18 
Atl. 721, 5 L. R. A. 603. The estate continues undisturbed until 
the proper steps are taken to enforce the forfeiture, the rig^ht to do which 
subsists as a mère right of action, which cannot be conveyed to or vested 
in a stranger. Ruch v. Rocl< Island, 97 U. S. 693, 24 L. Ed. 1101. 
Nor are the présent conveyances leases, within the meaning of Act 32 
Hen. V'III, c. 34, by whicli tlie riglit might otherwise be claimed. Rob. 
Dig. Brit. Stat. 227. Unless, therefore, a move was made by those who 
were entitled to assert the breach, :t is not open to the plaintiff company, 
which has taken title sitbsequently. The usual means is by entry for con- 
dition broken, but it may be by any equally significant act ; a f reeliold 
estate at common law being able to be determined only by act in pais of 
equal notoriety with that by which it was created. Davis v. Gray, 16 
Wall. 303, 81 L. Ed. 447. It remains to be seen, what, then, if any- 
thing, was done in that direction by either of thèse lessors. 

On December 17, 1892, Israël Seese and wife, by deed of gênerai 
warranty, sold and conveyed to Robert H. Sayre, bis heirs and assigns, 
ail the coal underlying the land which they had leased in December, 
1878, to the défendant Brown ; Mr. Sayre subsequently conveying to 
the Wilmore Coal Company, by whom entry was made and the coal 
mined. The out and out conveyance of the coal in this way by the les- 
sor was a direct and unequivocal assertion of title to and dominion over 
it, which being followed by the recording of the deed, the équivalence 
of livery (Caldwell v. Fulton, 31 Pa. 475, 72 Am. Dec. 760), as well as 
the entry on and mining of the coal under it, must be regarded, not only 
as expressive of an intent to take advantage of the lessee's default, but 
as effective to do so, the same as by entry and forfeiture actually de- 
clared. The two grants being inconsistent and conflicting, the defeasi- 
ble one, under the assault so made upon it, must give way; the out- 
standing estate being thereby divested, and revested in the original 
grantor, for the benefit of his grantee. Emery v. De Colier, 117 Pa. 
153, 12 Atl. 152; Venture Oil Co. v. Fretts, 152 Pa. 451, 25 Atl. 732; 
Wolf v. Guffev, 161 Pa. 276, 28 Atl. 1117 ; Bartlev v. Phillips, 179 Pa. 
175, 36 Atl. 2i7; Stone v. Marshall Oil Co., 188 Pa. 602, 41 Atl. 748, 
1119 ; Aye v. Philadelphia Co., 193 Pa. 451, 44 Atl. 655, 74 Am. St. 
Rep. 696 ; Wheeling v. Phillips, 10 Pa. Super. Ct. 634. The case of 
Rannels v. Rowe (C. C. A.) 145 Fed. 296, where this is denied, is to 
be distinguished ; the second deed, although recorded, not having been 
brought home to the original grantee by act or entry under it. This 
lease, so far as the coal is concerned, is therefore dead. 

The same facts appear and the same resuit is reached as to the David 
Seese lease, where there was a deed of the coal to Sayre December 28, 
1892, and by him to the Wilmore Coal Company afterwards. It is 
true, that on May 3, 1893, the lessor assigned to the same ail his right, 
title, and interest in and to the lease with Brown, except as to other 
minerais than coal, together with the rents and royalties due and to 
corne due thereon, by which, as it is claimed, the existence of the lease 
was recognized and the forfeiture waived. But this was long after 
the deed to Mr. Sayre, and having asserted the forfeiture of the lease 
in that way and undertaken to convey the title, as so revested in him, he 
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could not do anythin^ subsequentl.v to call this in question. Nor is tliis 
affected by the fact tliat the assignment of the lease was to the same 
party. 

The case is somewliat différent witli the Samuel Knavel and the David 
J. Shaffer leases, but not materially so. In each of thèse there was 
a deed of the coal by the lessor to Mr. Sayre — January li), 1893, in 
the one instance, and December 2!)th, of the same year in the other — 
witia a conveyance over to the plaintiff company later, as in the others ; 
and on the same date there were assignments of the leases and royalties 
to Sayre and to the coal company, respectively. But the deeds and 
the assignments, although contemporaneous, were separate and in- 
dependent, and the conveyance of the coal was not made subject to the 
leases, but was absolute and with gênerai warranty. Whatever, there- 
fore, might be the case, if this were otherwise, and whatever the pur- 
pose to be subserved by the assignments taken, which was probably 
merely precautionary, they cannot be held to qualify the effect of the 
deeds as an act of intended divestiture, foUowed, as it was, by mining 
under them. Aye v. Philadelphia Co., 193 Pa. 451, 44 Atl. 555, 74 Am. 
St. Rep. 696. 

In this connection the Jesse Slick and the John Koontz leases may 
as well be considered. In the former it was agreed that, if the lessee 
did not commence mining on the farm within five years, the lease was 
to be null and void ; and in the o(,her, "if the railroad be not commenced 
along Stony creek to Hagerstown within five years," the same consé- 
quence should follow. Admittedly neither of thèse conditions was com- 
plied with, but as to one only was advantage taken of this by the lessor. 
On August 13, 1900, John Koontz and wife, by deed duly recorded, sold 
and conveyed to John Itell, trustée, ail the coal in the "B" or Miller 
seam — Itell in turn, May 9, 1902, conveying to Mr. Berwind, under 
whom the plaintiff company has entered and mined; and this, accord- 
ing to the conclusion reached above, avoided the lease to that extent. 
On the other hand, no action, so far as appears, was taken by Jesse 
Slick in his lifetime, nor by his heirs after his death. There was a deed 
by his executors, January 27, 1900, conveying the coal to D. B. Zimmer- 
man, who, May 1, 1903, conveyed the same' to Mr. Berwind. But the 
executors possessed no authority to avoid, and their act must be regard- 
ed as of no effect to that end, leaving the lease, so far as this is con- 
cerned, in force. 

As to the John D. Shaffer lease, also, the lessee failed to comply. The 
provision there was that the lease should be void if the railroad was not 
commenced along Stony creek within five years, which would be ful- 
filled in terms by the building of the Baltimore & Ohio branch in 1880, 
if it stood alone. But it was additionally provided that "the railroad 
must come within one and one-half miles of the said farm," and this 
is as much a part of the condition as anything; and as the property was 
located some four miles up Paint creek, and the Baltimore & Ohio 
along Stony creek came no nearer than that, the condition clearly was 
not met. This is, however, of no advantage to the plaintiff; for, ac- 
cording to the test applied above, nothing was donc to enforce the 
breach. It is true that there was a deed to Mr. Berwind from John 
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D. Shaffer, November 9, 189G, for ail the coal in the "B" or Miller 
vein, one of the two veins leased to the défendant Brown. But this 
conveyance was made expressly subject to the terms and conditions 
of the lease ; the grantee being given the reciprocal benefits and advan- 
tages derived therefrom. This was a récognition of the lease, and not 
an avoidance of it. Ave v. Philadelphia Co., 193 Pa. 451, 44 Atl. 5ôo, 
74 Am. St. Rep. G96. And while it was, indeed, further provided that 
if the lease was void, or at any time thereafter should be held invalid, 
the coal as so conveyed should be free from its opération, the grantee in 
this respect, so far as possible, being put in tbe grantor's place, yet 
this falls far short of the assertive action required to déclare the condi- 
tion broken and annul the lease, which, while voidable, therefore, at 
that time, must now be held to bé intact. 

In fîve of the leases which remain — the Abraham Weaver, Josiah 
Custer, John Réel, and two Elizabeth Shaffers — the condition under 
discussion assumes a somewhat indefinite form : "If the railroad be not 
commenced within five years from this date, then the contract to be nul! 
and void." And in the other three — the Phillip E. Seese, Peter Gindel- 
sperger, and Maria Young : "If the railroad be not commenced along 
Stony creek within five years," etc. There is the further provision in 
the Phillip E. Seese, that "as soon as the railroad is completed the 
second party is to commence opening said minerais" ; but this, as is cor- 
rectly argued, was merely a covenant or promise, and not a condition, 
the breach of which would entitle the lessor to avoid. With regard to 
ail of thèse it is claimed that the condition was fulfiUed by the con- 
struction of the Baltimore & Ohio branch along Stony creek in 1880, 
and so far as the last three are concerned this would seem to be the 
case. It is contended, however, that this was not the road contemplat- 
ed, which was to run quite differently, veering off from Stony creek, up 
Paint or Shade, to Rockingham furnace, with Hagerstown as an 
objective point to the east; and that, while Brown may hâve put his 
rights of way at the service of the Baltimore & Ohio engineers, it does 
not appear that they were made use of, so as in any way to connect the 
two ; also that the Phillip Seese and the Peter Gindelsperger leases were 
up Paint creek, in the neighborhood of Windber, and so not accessible 
from the road, which was of no benefit to them, except as a long spur 
was built into them therefrom. But the Baltimore & Ohio iDranch 
tapped the gênerai territory, and it ran along Stony creek, which was ail 
that was stipulated for, by the mouth of Shade and Paint, the full 
distance that the parties had in mind; and it thus fulfilled the letter, 
if not, indeed, the spirit, of the condition. Nor was it required, in order 
to do so, that it should be a railroad either promoted or built by 
Brown ; ail that was called for being a public means of transportation 
of this character, by which the coal mined could with reasonable facility 
be shipped to market. It is true that "the" railroad is spoken of, which 
might under proper circumstances be held to mean the one which was 
talked of at the time ; but if this was intendcd to be insisted upon, or 
one which cam.e into more immédiate touch with the properties, it 
should bave been so specified, as was donc by some of the others, and 
the matter not be left in its présent indefinite shape. Conditions subse- 
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quent are not favored, and it cannot be expected that an unexpressed 
term will be imported into them on which to claim a breach. With 
regard to the Maria Young, also, this lease, as I understand it, is lo- 
cated on Stony creek along the Une of the railroad as built, of which 
it thus has the fullest possible advantage, and by which, therefore, 
upon every considération, the condition is to be regarded as fulfilled. 
This lease, in addition, appears to hâve been released by Brown to Itell 
August 13, 1896, of which the plaintiff company by mesne conveyance 
got the eventual benefit, and no further notice will therefore be taken of 
it. It was evidently included in the bill by mistake. 

The substance oî what has been so said applies with equal force to 
the Abraham Weaver, Josiah Custer, John Réel, and the two Elizabeth 
Shaffers, where the condition was simply that "the" railroad should be 
built, etc., without specifying what or where. One of thèse, the John 
Réel, so far as I can gather, is on Stony creek, directly along the Une 
of the Baltimore & Ohio, the same as the Maria Young; and, while 
the others are up Paint creek some distance, they had a railroad in the 
one which was built which was reasonably accessible, and, if it was not 
the one which they intended to stipulate for, it is their own fault in not 
doing so with more definiteness. 

It is not material, in view of the conclusion so reached, to follow any 
of the last-named leases further, to see whether advantage was taken of 
the condition, assuming, notwithstanding what has been so said, that it 
was after ail broken. In the mixed State of the record, indeed, it might 
be somewhat difficult to do so. It may be noted, however, that on 
May 23, 1895, Josiah Custer and wife conveyed the coal and minerais 
to Mr. Berwind but it was expressly made subject to the Brown lease 
in substantially the same terms as in the conveyance from John D. Shaf- 
fer noted above, with the additional and further weakening provision 
that Mr. Berwind should indemnify and save the grantors harmless. On 
September 7, 1893, Peter Gindelsperger also conveyed to Robert Sayre 
the coal leased to Brown, Sayre subsequently conveying to the plain- 
tiff company by whom it has been mined out, which, notwithstanding 
the contemporaneous assignment of the lease, would be effective to 
avoid it, according to what is held above, if there was anything upon 
which this could in fact be predicated. There are also similar convey- 
ances and assignments by Abraham Weaver and wife and Elizabeth 
Shaffer which might possibly hâve that effect ; but, as already stated, 
the memoranda to be found in the record are not sufficiently clear to 
enable this to be decided with any certainty, and they must therefore 
stand. And the same is to be said with regard to the Phillip Seese and 
the John Réel, both of which are complicated by the division of the 
tracts, by which the condition, being eritire and incapable of apportion- 
ment, is thus destroyed. Brewster v. Lanyon Zinc Co. (C. C. A.) 140 
Fed. 801. 

To summarize the results upon this part of the case : Out of the 19 
leases in suit, 15 of which hâve been called into question by reason 
of the condition with regard to the building of the railroad, the Israël 
Seese, David Seese, Samuel Knavel, David J. Shaffer, and John Koontz 
— 5 in al] — must be held to be no longer in force ; the condition in each 
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instance having been broken, and proper action taken to assert the 
breach. But as to the rest, some 10 in number, counting the Maria 
Young for the moment, there is nothing pf the kind upon which this 
can be affirmed; and if they are to be avoided, therefore, it must 
be upon some other ground. 

There remains to be considered, however, the questions of forfeiture 
and abandonment which hâve been raised, and which apply to ail the 
leases alike, affording additional ground, if sustained, for declaring in- 
valid those which hâve been already so held. The claim of forfeiture 
i-s based on the failure of the lessee to mine or pay royalty ; this being 
in absolute and flagrant disregard, as it is said, of the purpose of leas- 
ing, which was to secure to the lessors an income from the royalties 
to be received. Although no minimum quantity was fixed, a covenant 
to mine with reasonable diligence is unquestionablv to be implied. Wat- 
son V. O'Hern, 6 Watts (Pa.) 362; Lyon v. Miller, 24 Pa. 392; Ellis 
V. Lane, 85 Pa. 265 ; Koch & Balliett's Âpp., 93 Pa. 434 ; Pittsburg Rail- 
road Company's App., 99 Pa. 177; Ray v. Gas Co., 138 Pa. 576, 20 
Atl. 1065, 12 L. R. A. 290, 21 Am. St. Rep. 922 ; Patterson v. Graham, 
164 Pa. 234, 30 Atl. 247 ; Aye v. Phila. Co., 193 Pa. 451, 44 Atl. 555, 
74 Am. St. Rep. 696 ; Price v. Nicholas, 4 Hughes, 616, Fed. Cas. 
No. 11,415 ; Huggins v. Daley, 99 Fed. 606, 40 C. C. A. 12, 48 L. 
R. A. 320; Sharp v. Behr (C. C.) 136 Fed. 795; Brewster v. Lanyon 
Zinc Co. (C. C. A.) 140 Fed. 801 ; Rorer Iron Co. v. Trout, 83 Va. 397, 
2 S. E. 713, 5 Am. St. Rep. 285; Sharp v. Wright, 28 Beav. 120. 
But the remedy for a breach is not a bill to forfeit or avoid, but an 
action at law for damages (Koch & Balliett's App., 93 Pa. 434 ; Janes 
V. Emery Oil Co., 1 Penny, [Pa.] 242), or, possibly, an ejectment, based 
on a right of entry, for nonperformance (Barker v. Dale, 17 Pittsb. Leg. 
Journ. 19, Fed. Cas. No. 988; contra, Blair v. Peck, 1 Penny. [Pa.l 
247). The lessee, as we hâve seen, has an estate in the coal, which 
cannot be defeated or divested merely by reason of covenants broken ; 
it not being so provided in the lease. "The common-law rule is well 
settled that a breach by the lessee of bis covenants or agreements in the 
lease does not. work a forfeiture of the tenu, in the absence of an ex- 
press stipulation in the lease, or the réservation of the power of re- 
entry in case of such breach. The gênerai remedy of the lessor in such 
case is merely by action for the recovery of damages." 18 Am. & 
Eng. Encycl. Law (2d Ed.) 3G9. And this applies to implied cove- 
nants, the same as to express ones. Harris v. Ohio Oil Co., 57 Ohio 
St. 118, 48 N. E. 502. It may be that an action at law is not at ail times 
adéquate, and that a chancellor under some circumstances would be au- 
thorized to interfère in conséquence. Brewster v. Lanyon Zinc Co. 
(C. C. A.) 140 Fed. 801. But that is not the case hère. It may not, 
indeed, be altogether easy to say, without any minimum quantity re- 
served, for just just how much at any given time either of the lessors in 
the case in hand would be entitled to sue ; but that cannot be regarded 
as insuperable, other mining opérations similarly situated and condition- 
ed affording a comparative guide. The lessee was to account and pay 
every three months for what he had mined; and each lessor would 
therefore hâve the right, as the measure of bis damages, to sue at the 
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end of every such period for whatever amount could hâve been pro- 
duced with the exercise of reasonable dilig^ence from the tract in- 
volved, having regard to its size and the situation of the coal upon 
it, as well as the methods of mining in vogue at the time in that gên- 
erai section of the bituminous coal field (Bradford Oil Co. v. Blair, 113 
Pa. 83, 4 Atl. 218, 57 Am. Rep. 442) ; and that (to meet an objection of 
défendants' counsel, and notwithstanding what is said in Price v. Nich- 
olas, 4 Hughes, C16, Fed. Cas. No. 11,415, which gives some counte- 
nance to it), without référence to whether there were railroad or other 
facilities for transporting or handling it, as to which the lessee took the 
chance, having made no stipulation with regard to it, other than what 
we hâve seen. While, then, it was of the essence of the contract that 
mining should be prosecuted with reasonable diligence, and it would 
no doubt be convenient, as well as conducive to justice, if the right to 
forfeit for the indefinite and long-continued failure to mine or pay 
royalties could be imported into it — a sort of forfeiture by abandon- 
ment, as it is denominated in Aye v. Philadelphia Co., 193 Pa. 451, 
44 Atl. 555, 74 Am. St. Rep. 096 — no case, by actual décision," seems 
to hâve gone that far, and nothing, therefore, can be made out of the 
fact hère. 

Quite différent, however, is the matter of abandonment. Ordinarily 
this is a question of fact, to be determined by the circumstances ; the in- 
tent being largely controlling. But under certain conditions it may 
become a question of làw, to be declared by the court, particularly 
whenthe facts are undisputed. Atchison v. McCulloch, 5 Watts (Pa.) 
13 ; Forster v. McDivit, 5 Watts & S. 359. Sample v. Robb, 16 Pa. 
305 ; Paine v. Griffiths, 86 Fed. 452, 30 C. C. A. 182. Legally defined, 
it may be said to be the giving up or relinquishment of property to 
which a person is entitled, with no purpose of again claiming it and 
without concern as to who may subsequently take possession. 1 Cyc. 
4; Moon v. Rollins, 36 Cal. 333, 95 Am. Dec. 181; Judson v. Malloy, 
40 Cal. 299 ; Hagan v. Gaskill, 42 N. J. Eq. 215, 6 Atl. 879 ; Dikes 
v. Miller, 24 Tex. 424; Burke v. Hammond, 76 Pa. 172. It is the 
voluntary forsaking or throwing away of property, leaving it open to 
be appropriated by the first comer. McGoon v. Ankeny, 11 111. 558 ; 
Eads v. Brazelton, 22 Ark. 499, 79 Am. Dec. 88. It may be a question 
how far a vested légal title to a corporeal hereditament can ever 
be lost by mère abandonment or neglect (1 Cvc 6 ; 2 Washb. Real 
Prop. [6th Ed.] § 1888; Mayor v. Riddle, 25 Pa. 259), although it is 
held that it may be, in Holmes v. Railroad, 8 Am. Law Reg. (O. S.) 
716, and seems to be recognized as possible in Venture Oil Co. v. Fretts, 
152 Pa. 451, 25 Atl. 732, although by nothing short of the statute of 
limitations, as it is there said. But with regard to inchoate, and par- 
ticularly mining and other similar, rights and privilèges, the doctrine is 
well established, differing only in its application with the nature and 
extent of the rights and estâtes granted, and the character of the 

sBordering on this, however, it is said by Porter, J., In Cole v. Taylor, 8 
Pa. Super. Ct. 10. with regard to a tvvo years' delay to operate an oil lease : 
"It would seem that the failure so to produoe for so unreasonalile a length 
of time ought iu equity to work a forfeiture of the rights of the lessees." 
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minerai or other thing- affected, whether fugitive, like oil and gas, or 
solid and stable, lilœ coal and ore in place. 1 Cvc 7 ; 20 Am. Si Enç. 
Encycl. of Law (2d Ed.) 775 and 78.5. Thus, in Ave v. Phila., 193 
Pa. 451, 44 Atl. 555, 74 Am. St. Rep. 696, where there was a lease 
of lands for 20 years, with the exclusive right of searching and operat- 
ing for oil and gas, an unexplained cessation for 4 3'ears was held to 
raise a presumption of abandonment. In Patterson v. Graham, 1G4 
Pa. 234, 30 Atl. 247, also, where standing timbcr was sold for a definite 
priée, with the privilège of manufacturing it into lumber on the land, 
under which the vendee entered and eut substantially ail the saw tim- 
ber available, and then ceased operating and removed his mill, an at- 
tempt to résume 11 years afterwards and eut the timber which had ma- 
tured meanwhile was held to be a trespass ; the rights of the vendee 
having been lost by abandonment. So in Paine v. Grifhths, 86 Fed. 
463, 30 C. C. A. 183, a case peculiarly like the one in hand, both in the 
ternis of the grant, the minerais afîected, and the neglect to mine, it 
was held by the Court of Appeals of this circuit, that where coal and 
other minerais, including oil and salines, had been conveyed upon a cer- 
tain royalty the failure to, operate or do anything under the grant for 
upwards of 20 years amounted to an abandonment as a matter of law, 
which justified a bill to déclare it void as a cloud upon the title. It 
was further held that mère spéculative attempts by the grantee to dis- 
pose of his rights were entitled to no considération as évidence of a 
contrary intent ; nothing further having been done and there being an 
utter disregard of the obligation to mine, upon which the grant rested. 
It is true that the right to abandon was expressly given, of which the 
neglect of the grantee might be regarded as évidence of a purpose to 
avail himself. But no point was made of that; abandonment being 
squarely based upon the facts which bave been alluded to. See, also, 
Worrall v. Wilson, 101 lowa, 475, 70 N. W. 619, for another case of a 
coal lease which was held to bave been abandoned. 

In the présent instance, at the time the bill was filedj from 24 to 26 
years had elapsed since the leases were executed, during wdiich time 
not a thing bas been done by the défendant Brown towards the mining or 
development of any of the properties covered by them. Pie bas simply 
stood by and held on, endeavoring at times to interest otliers who 
would do something, and in a few instances selling and disposing of his 
rights for a considération. According to his own admission, he never 
intended to do more. In the meantime, by the independent enterprise 
and efïorts of other parties, the territory which was before discredited 
has been tested and shown to be valuable, and a railroad built into it. 
The original lessors, evidently despairing of any results from his di- 
rection, and in some instances with a declared object of getting rid of 
the incubus of thèse leases bave sold out to others by whom thèse de- 
velopments bave been efïected and the mining of coal extensively pro- 
duced. Under the circumstances, the rights granted to the défendant 
by the leases in controversy must be regarded as relinquished and 
lioandoned. No doubt, he took an estate in the minerais conveyed, but 
the grant was for a definite jjurpose ; the considération to the original 
Gwners being, not the paltry $5 or $10 recited in the deeds, whether paid 
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or unpaid, but the royalties which were to be derived as the rcsult of 
mining. The Icssee was to makè the minerais of value to them, winch 
was the whole indiicement for parting- with them, and that, with due 
diligence, an obligation which has been disregarded for nearly a génér- 
ation. The lessce's idea is that he can lie by indefinitely and yet retain 
the rights granted, having 99 years, as it is said, in which to mine, with 
the privilège of 99 more, and after that forever. Time is of no 
cons-equence, according to the argument, and haste not contemplated ; 
developments being virtually left to bis discrétion, subject only to 
liability in damages for unreasonable inaction, liut this is not the con- 
struction to be adopted. Judged by its purpose, the grant was not ab- 
solute and unconditional, but qualified, and the neglect to exercise the 
rights and privilèges conveyed ; for the period which appears hère, to 
the grave détriment of the grantors, is to be taken as a relinquishment 
and abandonment of them, and that without regard to the acts or intent 
of the grantee, short of actual assertive opération. Title to land is lost 
by 21 years' adverse possession, by virtue of the statute, and abandon- 
ment may well be presumed by analogy, with regard to mining rights 
and privilèges, conditioned on the payment of rovalties, where there 
has been an absolute neglect to mine or pay, for a like period. Ko doubt 
the lessee hère has had no idea of abandoning if he could help it. any 
more than of personally operating. He may also bave made efforts 
to sell to or interest others, although nothing in this direction seems to 
hâve been done for a number of years. Within his légal rights, his 
purpose is immaterial ; but spéculative attempts of this kind amount to 
nothing on the question of abandonment. Paine v. Griffiths, 8G Fed. 
452. 30 C. C. A. 182. It may be further true that, while in the market 
in this way from the start, there bave been no takers, because of the 
coal in that section being underestimated, and for lack of fui] railroad 
facilities, until Mr. Berwind took hold of it. Taxes bave also been 
paid, the few years they were assessed ; and, when it was found that 
the coal was being mined, parties were sent to examine and report; and, 
finally, action was brought on account of it. But ail this was ex parte 
and unrelated, and of no conséquence. The fact remains that not a 
thing was done nor a right exercised under the leases for upwards 
of 24 3/ears, and looking at it from the standpoint of the lessors, who 
hâve waited in ail conscience as long as could be expected, they are 
therefore to be regarded as thrown up and abandoned. 

It is said, however, that in Plummer v. Hillside Coal Co., 160 Pa. 
483, 28 Atl. 853 — followed by the Court of Appeals of this circuit in 
a subséquent action betwecn the same parties, 104 Fed. 208, 43 C. C. 
A. 490 — even the lapse of (JO years was held not to amount to this. 
But the distinction between that case and this is manifest. There there 
was a sale and conveyance of the coal outright for the priée of $200, 
which in that early day and place was evidently accepted as its full 
value; an extra $100 being provided for in case the coal proved to be 
abundant and of a certain thickness. Beyond this there was no obliga- 
tion on the part of the lessee, except the nominal rent of $1 a year, in- 
serted probably to carry out the idea of a Icase which was the form of 
conveyance adopted. The considération to the lessor was not vlius 
147 F.— m 
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the development of the minerai value of the land as hère. The lessee 
bought the coal as it stood in place at a definite price in cash ; the only 
restriction beingf that he should get it out within the term of the lease, 
100 years. This, as the court is careful to point out, is the controlllng 
distinction, and the case affords no guide, therefore, where it does not 
appear. Nor, in adopting and foUowing it, can the Court of Appeals \x 
regarded as recalling or qualifying the law laid down in Paine v. Grif- 
fiths, 86 Fed. 452, 30 C. C. A. 182, where abandonment was found, un- 
der circumstances and with respect to leases, closely similar to those 
in hand. 

It is finally said, however, that the questions Utigated are légal, to be 
disposed of in a court of law, and that a court of equity cannot con- 
stitutionally take cognizance of them. North Penn Coal Co. v. Snow- 
den, 42 Fa. 488, 82 Am. Dec. 530 ; North Shore R. R. v. Pennsylvania 
Co., 193 Fa. 641, 44 Atl. 1083. Actions, moreover, as is pointed out, 
hâve already been brought in the United States Circuit Court in New 
York, where they can appropriately be considered and passed upon, 
which it is the purpose of the présent bill, as it is said, to forestall. 
Meck's App., 97 Fa. 313. But the removal of a cloud by bill, in the na- 
ture of a bill quia timet, is a well-established ground of équitable juris- 
diction, and may be resorted to under proper circumstances even where 
the légal title is involved, and although it may not hâve been previously 
established by action at law. 17 Encycl. Plead. & Pract. 278. It is not 
to be exercised where there is an adéquate légal remedy, but that is 
not the case where the moving party is in possession, and so is not in 
a position to assert or protect his title bv action. Martin v. Graves, 5 
Allen (Mass.) 661 ; Stewart's App., 78 Fa. 88 ; Dull's App., 113 Pa. 510. 
6 Atl. 540 ; Slegel v. Lauer, 148 Fa. 236, 23 Atl. 996, 15 L. R. A. 547 ; 
Sharon v. Tucker, 144 U. S. 533, 12 Sup. Ct. 720, 36 L. Ed. 532. Neither 
is a pending action a bar, where it is between other parties, and extends 
to only a portion of the controversy, which is the situation hère, Eaton 
V. Trowbridge, 38 Mich. 454 ; Brewster v. Lanyon Zinc Co. (C. C. A.) 
140 Fed. 801. The actions in New York are against the Berwind- 
White Coal Mining Company, and not against the plaintiff, and, what- 
ever the relation between the two, they are nevertheless distinct and 
independent parties, with separate, however intimate, interests. But, 
more than this, tlie actions referred to concern only a few of the leases, 
as to each of which the facts are more or less différent, and dilïer, 
also, with respect to those which remain. Under similar circumstances 
it was accordingly held, in Eaton v. Trowbridge, 38 Mich. 454, not 
only that a bill to remove a cloud coukl be entertained as to the lands 
not so directly drawn in controversy, but that it might be extended to 
embrace those actually involved in the actions pending, so as to put an 
end once for ail to the whole litigation. 

In the présent instance, die material facts are not disputed, and the 
rights growing out of them are clear; and, having to be determined in 
any event by the court, it is of no conséquence whether they are deter- 
mined by a court of equity or a court of law. Ferguson's App., 117 Pa. 
426, 1] Atl. 885; Sharon v. Tucker, 144 U. S. 533, 12 Sup. Ct. 720, 
è36 L,. Ed. 532. For the reasons given, the leases held by the défend- 
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ants are clearly invalid ; and, outstanding and actively asserted as they 
are, and that not by one action but by several, which are capable of 
being indefinitely and vexatiously multipHed according to the nuniber 
of leases and the mining opérations under each of them from time to 
time, they constitute a serions cloud upon the title, not only as against 
the présent owners, but any others, who might otherwise be incHned 
to purchase from them. From this, according to ail the authorities, 
there being no other adéquate remedy open, the plaintifï company is 
entitled to be relieved. Sharon v. Tucker, 114 U. S. 533, 13 Sup. Ct. 
720, 36 L. Ed. 532. And to make the decree effective the invalid in- 
struments by which the cloud is created will be required to be delivered 
up and canceled, and a minute of it made in the office where they are on 
record. Neill v. Hitchman, 201 Pa. 207, 50 Atl. 987. Limited always, 
however, to the coal, and not the other minerais, as to which alone an 
issue has been made. 

Let a decree be drawn in favor of the plaintiff to this effect, with 
costs. 



UNITED STATES v. CARROLL. 

(District Court, D. Montana, August 20, 1900.) 
No. 1,150. 

1. CoNTEMPT— Direct Contempt--Acts in Immédiate Vicinity of Coubt. 

A direct atteiupt by a person to bribe or persuade a witness to testify 
contrary to tlie trutli in a cause pending and then on trial, or to influence 
the ,1ury oi' any raember thereof to find a verdict in favor of one party 
or the other, made on the street in the immédiate vicinity of the court, 
constitute.s a direct contempt, ;ind tlie meve déniai of the* charge by the 
aceused under oath is not sufliciont to exonerate hini, but the matter 
should be heard and determined upon ail the testimony produced. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Contempt, §§ 
32, 30, 37, 173, 187.] 

2. Same— Measure of Pboof Kequibed. 

Accusations of contempt -wbere of eriminal Import must be supported by 
évidence sufficient to convince the mind of the trier l)oyond a reasonable 
doubt of the actual guilt of the aceused. and to establisii every elemeut of 
the offense Including the eriminal intent. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Contempt, §§ 185- 
187.] 

3. Same— AoTS Constituting— Attempt to Influence Jubt. 

A bare attempt, without success, to induce a third person to do what he 
could to influence jurors In a pendiug case in a fédéral court, did not ob- 
struct the administration of justice, so as to constitute a contempt, punish- 
able under Rev. St. § 725 [U. S. Comp. St. 1001, p. 583], under the rule that, 
to constitute sueh contempt, the act done by the aceused must naturally 
and directly tend to such obstruction. 

[Ed. Note. — For cases lu point, see Vol. 10, Cent. Dig. Contempt, §§ 
30^0.] 

Proceeding for Contempt. 

Cari Rasch, U. S. Dist. Atty. 

McBride & McBride and Edward Horsky, for défendant. 
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WOLVERTON, District Judge. While the case of the United 
States V. J. T. Carroll was pending, and on trial, the jury having been 
impaneled therein, the United States Attorney moved the court, bas- 
ed upon the affidavits of J. Miller Smith, Assistant United States At- 
torney, and one Palmer Paulson, that an order be made requiring one 
William C. Carroll to appear before the court on a day to be fixed, and 
show cause why he should not be punished for contempt. An order 
was accordingly made directing citation to issue, requiring the accused 
to appear on the afternoon of the same day at the hour of 2 o'clock, 
and show cause, if any existed, why he should not be punished as de- 
manded. The motion was interposed, and the order made on the in- 
coming of court at 10 o'clock in the morning. Carroll appeared in 
person, as well as by counsel, at the hour fixed, and first entered a 
plea of not j^-uilty, but soon thereafter, with leave of court, withdrew 
such plea, and moved in open court to quash the proceeding. This 
motion was heard and denied, whereupon a demurrer was deemed to 
be interposed, which was likewise overruled, and a trial was had touch- 
ing the merits of the alleged contempt, both the government and the 
accused calling and examining witnesses respectively in their behalf. 
The testimony being closed, counsel moved for a discharge of the cita- 
tion and a dismissal of the défendant from further attendance upon 
the order of the court. Hearing was had upon the motion, as well 
as upon the merits of the controversy, and the matter taken under 
advisement. This briefly outlines what was donc in court, and with 
what summary dispatch, if the tèrm be appropriate, the cause was 
proceeded with, and the situation will readily be understood. 

In order to gain a clear conception of the nature of the charge 
against Carroll, the material averments of the affidavits of the As- 
sistant United States Attorney and Palmer Paulson should be further 
set ont. The former asserts on information and belief that one Wil- 
liam Carroll on the llth day of August, A. D. 1906, at the city of 
Helena in said district of Montana, corruptly endeavored to impede 
the due administration of justice in the case of the United States 
V. Joseph T. Carroll, now pending in the District Court of the United 
States, in and for the district of Montana, in the foUowing manner, 
to wit: That the said William Carroll on the llth day of August, A. 
D. 1906, aporoached one George B. I-Jopkins, a résident and citizen of 
the city of Helena, state and district of Montana, and handed the said 
George B. Hopkins a paper containing a list of the names of the 
jurors impaneled to try said cause, and asked the said Hopkins if he 
was acquainted with A. Wiegand, one of the members of said jury, 
and that if he had any other friends on said jury to use his influence 
with theni for the benefit of said défendant, or words to that efïect ; and 
also stated to said Hopkins that he had other lists that he was hand- 
ing around. The latter of the affiants avers in substance that he had 
been subpoenaed as a witness for the government in the J. T. Carroll 
case; that he met the said William C. Carroll on the morning of the 
9th of August, 1906, on Main street in the city of Helena, in front of 
the Hub clothing store, at which time Carroll rcquested him to testify, 
contrary to the truth in said cause, that at the time affiant worked for 
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said Joseph T. Carroll upon the ranch and premises known as the 
"CarroU Premises," at and near what is known as "Jones' Gulch," 
the fences were down upon said premises during the time he so vvork- 
ed there. 

At the trial, Mr. Hopkins, the person alluded to in the affidavit oî 
the Assistant United States Attorney, testified, in substance, so far as 
it is material hère: That he had been acquainted with Wilham C. 
Carroll four or five days. That he met him on August 11, 1906, a 
few minutes before 6 o'clock in the evening, on Main street, in the 
city of Helena in front of Lockwood's drug store, and that he (wit- 
ness) spoke to him first. That, at any rate, Carroll said : "Hold 
on. I want to ask you a question about a carpenter." "Corne in 
hère." And that they went into Sass's cigar store. That he (Car- 
roll) then produced a paper, and looking at it said : "Do you know 
a man named A. Wiegand, a carpenter?" And witness replied: "I 
know of the man, but I am not acquainted with him pcrsonally. I 
am not well enough acquainted to speak to him on any ordinary mat- 
ter." That Carroll looked at the paper again, and said : "Do you 
know any way that I can get at Oscar Carlson?" That witness re- 
plied : "I don't know. He is a pretty hard-headed Norwegian." 
That Carroll unfolded the paper, and said: "Do you know any of 
those names?" That witness looked at several of them, and replied, 
beginning at the top : "I think I know this man. I don't know that 
man. There is another man's name that I know ; but he and I are not 
on very good terms." That witness read down three or four names 
that way ; that Carroll started to fold tip the paper, and that, out of 
curiosity, witness asked him to let him see it again; that Carroll 
opened it out, and that witness saw the names on it. That Carroll 
said : "Well, take this paper, anyway. I hâve others." And con- 
tinued : "Now, Mr. Hopkins, if there is anything you can do for me 
in regard to this, I wish you would do it ; and if you will do us the 
favor * * * -vve will remember it, and reciprocate it at any future 
time when necessary." The witness further testified that that ended 
the conversation ; that he took the paper and put it in his pocket ; that 
Carroll picked up a litt»: grip that he had, and started off, saying, "I 
am off for Butte." That witness stopped him and asked: "Are 
you off for good ?" And that he replied, "No ; I think I will be back 
to-morrow night." Witness further testified that he did not know 
what the list of names appearing on the paper represented ; that he 
has never been positively told the paper contained a list of the jury ; 
that Carroll asked him about Oscar Carlson, but that he did not state 
his purpose ; that when asked how to get at Carlson, witness answer- 
ed: "I don't know. Oscar is a pretty hard-headed Norwegian." 
And being asked what the witness understood Carroll to refer to, 
wdien he stated that if witness could do anything for him or them, 
etc., he answered, over objection, that he had an idea from the start 
that this was a list of the jury in the J. T. Carroll Case ; that that was 
his own inference, possibly, because Carroll never mentioned either 
jury or juryman to him. And further, a little later in the examina- 
tion, the witness testified that his inference and impression durmg 
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this conversation with Carroll was tliat he (Carroll) was endeavoring 
by some means through witness to reach and create a favorable im- 
pression in favor of his brother with some one or more of tlie jury- 
men. It should be stated in this connection that both Wiegand and 
Carlson were upon the jury tlien impaneled in the J. T. Carroll Case. 
Upon cross-examination, the witness further testified that he did not 
ask to see the list ; that the word "jury" was never mentioned ; that 
Carroll and witness had had a gênerai conversation in regard to the 
J. T. Carroll Case, about to corne up, two or three days previous ; that 
there was to be a retrial of the case ; that he took the list from Carroll, 
because he had a curiosity to find out whether it was really a list of the 
jurv or not; that at the time he concluded the talk with Carroll, he 
(witness) did not intend to do what Mr. Carroll gave him to under- 
stand he wanted him to do, and being asked : "And you never in- 
tended to do anything of the kind, Mr. Hopkins?" he an^-.wered: 
"No, sir ; I never did." Witness further testified, as interrogated, as 
f ollows : 

"Q. And there was nothing in his manner, in Mr. CarroU's manner, was there, 
Mr. Hopkins, in asliing you to do this, or anything that he sald or intimated, 
that was supposed to operate, or that operated sufflciently as a persuasive, 
to induce you to go ahead with this thing, or to hâve any intention to do it? 
A. No, sir. I had no intention to do ît. Q. And there was no considération of 
any kind offered at ail to induce you to help him, other than your friendshipV 
A. His last remark, when we parted, included a promise to return the favor. 
Q. And reeiprocate, or a reciprocation of any courtesy you might extend to 
him, or do for him? A. Tes, sir. Q. Is that the Idea? A. That is the idea." 

Paulson testified in eflfect that he met William C. Carroll on the 
Tuesday preceding this hearing in Helena, Mont., near a store on 
Main street that he (witness) came out of. That Carroll talked to 
him there, and witness continued as interrogated, as follows : 

"Q. What did he say? A. Well, he said, I didn't need to say the fences was 
closed. Q. ïhat you need not say the fences were elosed wlien you were work- 
ing there? A. Yes. That is what he said. Q. What else did he say, it any- 
thing? A. That is ail. Q. Had you testified in the case before, with référ- 
ence to the fences being closed? A. Yes. Q. That was at the former trial, 
was it? At the flrst trial? A. Yes. Q. Now, then, you testified that the 
tenc-es were closed? A. Yes, sir. Q. And he told you that when you testified 
iigain that you need not testify that the fences were closed? A. That is what 
William GarroU told me. Yes. That I need not testify that the fences was 
closed when I was working tliere." 

On cross-examination the witness repeated that Carroll said to him : 
"Don't say the fences was closed when you was working there." 

William C. Carroll testified that he met Hopkins on Saturday as he 
was getting ready to leave the city; that Hopkins stopped him and 
spoke first ; that he asked witness how they were getting along with 
the case, and witness answered : "I can't tell ; they hâve just finished 
with the jury." That Hopkins asked witness if he knew the jury, 
and that witness told him he did not know a maii on it; that Hop- 
kins then asked him if he had a list of the jury ; that witness did not 
remember at fîrst whether he had a list or not, but that he felt in 
his pocket, and found that he had such a list; that Hopkins asked 
him to let him see it ; that he did not give any reasons for wanting to 
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see it; that he read it over, and said that it was a very good list of 
men, but that there were two men on there that he either said he 
didn't speak to, or they didn't speak to him ; and that they talked in a 
gênerai way. Witness further testified, as interrogated, as follows : 

"Q. Did you ask him to influence tlie jury? A. I iiever mentioned it to him. 
Q. Did he usk you, or, rather, did yen aslc him auything about Wiegaiid? 
A. Wiegand? Q. Yes. A. No, sir. Q. Do you know the name? A. I do not, 
sir. Q. Did ho tftll you auything about Wiegand? A. No, sir. He never 
mentioned Wiegand'.s name to me. Ile aslved me if I knew the jury, aud I 
told him I didn't Icnow, absolutely, a man on it, and I would not know a man 
on it now. I do not know a man on it n()^^•. 'j'îie only time I ever saw tlie 
Jury was when tliey went down trom tlie oourt vooin. down tlie strcet. ail in 
a body. * * * Q. Now, you heard the testiniony of Mr. Hopkins to 
the efi'ert that when you and he parted. you said to him, in elïect, that if he 
did something for you. you would do something for him at soiue future tinie? 
A. That was absolutely false, sir. Q. Was fliere any occasion for your say- 
ing auything of that kiud? A. No, sir. There was not." 

Carroll furtlier denied absolutely the statement of the witness, 
Paulson, and in tliis he is corroborated in a measure by another wit- 
ness named Kinman, who daims to hâve been présent at the time 
the conversation alluded to should hâve taken place. 

It was strenuously urged by counsel for défendant at the final ar- 
gument of the cause, upon the motion to discharge, as well as upon 
the merits, that if the transactions complained of constitute a con- 
tempt at ail, it is an indirect or constructive contempt, and that 
the oath of the défendant denying positively and emphatically the 
culpatory allégations of the afïidavits setting forth the contempt char- 
gea, although not interposed in the way of a formai answer, consti- 
tutes a complète défense to the proceeding under the practice, and, 
therefore, that it ought to be dismissed without further inquiry. With- 
out seeking to ascertain what the proper practice applicable to the 
présent controversy is, because of the lack of time to investigate the 
subject fully, it is sufficient to say that I am of the opinion that any 
direct attempt on the part of any person to bribe or persuade a wit- 
ness to testify contrary to the truth in a cause pending and then on 
trial, or to influence the jury, or any member thereof, to find a ver- 
dict in favor of one party or the other, where made so near the court 
as is designated by the witnesses for the government, being not to 
exceed three blocks away, constitutes, in légal contemplation, a direct 
contempt ; that is to say, it constitutes misbehavior so near to the 
court as to obstruct the administration of justice, and that the mère 
déniai of the charge by the accused under oath will not serve to ex- 
onerate him. In such a case, the practice seems to obtain of hearing 
the cause in full upon the testimony, pro and con, and determining 
the guilt of the accused from ail the testimony submitted, whether he 
réfutes the charge under oath or not. See Ex parte McCown (N. 
C.) 51 S. E. 957, 2 L. R. A. (N. S.) 603, where is to be found an 
elaborate and able discussion of the subject in hand, and Ex parte 
Summers, 27 N. C. 149. 

Hammond, Judge, in speaking of the power of the court to punish 
under the act of Congress, as prescribed by section 735 of the Re- 
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vised Statutes [U. S. Comp. St. 1901, p. 583], in United States v. 
Anonymous (C. C.) 21 Fed. 761-768, says : 

"I do not fliid It necessary to go iuto tlie rtùstinctions between diroct and con- 
structive eonteiupts, wliicU are so niisatisfactory to ail wlio study this siibjeet. 
There is ahvnys a strwuglo to relegate every coiitt'm])t to tlie odioua catesory 
of eoiistriK'tive conteiiiiits, in order to tako slielter under thèse restrictive 
statutes. But I niay say tliat iu niy .indgiucnt tlie courts will fiud that the 
Législature lias not taken away an.y vahiable power, when thèse statutes are 
l)roperly understood. Xotwitlistanding tbe seeuiingl.y forinidablo array ot 
autbority, it niay be tliat, after ail, it is a mistake to say tbat ail contenipts 
not conunitted iu tlie présence of tlie court are coustructivo only. Tbe niere 
place ot tbe occurrence niay not be an absolute test of tbat question, and it may 
dépend ou tbe cliaracter of tbe particular couduct iu otlier resiieirts besides 
tbe place where it lia])peus. * « * wherever tbe couduct complained ot 
ceases to be général in its effect, and Invades tbe domain of tbe court to becoine 
spécifie in its in.iury, by iutimidating, or atteuipting to intiiuidate, with 
tbreats or otlierwise, tbe court or its officers, tlie ]iarties or tbeir counsel, tbe 
witnesses, jurors, and tbe like, while in the discbargo of tbeir duties as sucb, 
if it be eonstructive, because of the place wliere it bappens, beeause of tlie 
direct in.iury it does in obstructiug tbe workings of the organization for tlie 
administration of justice in that particular case, tbe power to puuisb It bas 
not yet been taken away by any statute, however broad its terms may ap- 
pareutly be." 

The case In re Brûle (D. C.) 71 Fed. 943, covers the proposi- 
tion I hâve made distinctly, which will be apparent frora the reason- 
ing of Hawley, District Judge, in the last paragraph of his opinion. 
He says : 

"Now, from the reasoning of thèse cases, it is made jierfectly clear tbat the 
misbebavlor of which Brûle is guilty, if it liad oecurred auyvvliere witliin the 
building where the court is bekl, would bave been 'clearly a contempt, punisli- 
able as provided in section 725 of tbe Revised Statutes, by fine or Imprison- 
nient, at the discrétion of tbe court, and without indictment. Why? Becnuse, 
under sucb circumstances, it would bave been misbehavior of a person iu the 
présence of tbe court. But tbe statute says that tlie misbehavior of a person 
so uear thereto as to obstruct the administration of justice' may be likewise 
punished as a contempt of court. If it is a contempt to bribe a witness in 
front of the courthouse door, is it not a contempt to attempt to do the same 
thing on the Street opiiosite the court building, or four blocks away? Is not 
the resuit the same? Is not the motive of tbe accused tbe same? What dif- 
férence does it make whether the attempt was made ou the ground owued by 
the United States, or at the résidence of the witness in tbe same town, four 
blocks, or about one-quarter of a mile away, from the court building? lu one 
case the misbehavior would be construed to be in tlie présence of tbe court, and 
in the otber 'so near thereto as to obstruct tbe administration of justice,' 
and tbe statute, in cleai' laiiguage, is made to apply to both cases." 

See, also, Ex parte McLeod (D. C.) 120 Fed. 130. 

It is, however, a principle very well settled that accusations for 
contempt, especially where of criminal iniport, must be supported by 
évidence sufficient to convince the mind of the trier, beyoïid a r»a- 
sonable doubt, of the actual guilt of the acctised, and every élément 
of the offense, inclading the criminal intent, must be proved by évi- 
dence or circumstances warranting an inference of the necessary 
facts. United States v. José (C. C.) 63 Fed. 9.51 ; Sabin v. Fogartv 
(C. C.) 70 Fed. 482. In the latter case, Hanford, District Judge, 
savs ; 
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"A eontempt case is oiie in wliicli tbo court must be coiïviiicod beyoïid a 
reasonable doubt of the facts before finding a party guilty." 

Bearing in mind thèse légal principlcs, I wiU proceed to a considér- 
ation of the facts disclosecl by the évidence, and détermine whether 
they involve the défendant in a contemiJt of court. The gist of Hop- 
kins' testimony pertinent to the controvcrsy is that Carroll asked 
him: "Do you know of any way that I can get at Oscar Carlson," 
who was a member of the jury then impaneled to try the case of 
the government against J. T. Carroll, his brother, the second time. 
ITopkins replied : 'T do not know. Ile is a pretty hard-headed 
Norwegian." When they were aliout to separate, Carroll said : 
"Well, take this paper" — meaning the list — "anyway. I hâve oth- 
ers." And continued as foUovvs : "Now, Mr. Hopkins, if there is 
anything you can do for me in regard to this, I wish you would 
do it; ancl if you will do us the favor * * * we vvill remember 
it, and reciprocate it at any future time when necessary." Hop- 
kins never agreed to do anything for Carroll ; nor did he receive 
any considération for doing the thing requested, except a promise of 
reciprocation. Now the question résolves itself into whether this de- 
meanor on the part of Carroll tendeci in any manner to obstruct the 
administration of justice. I hâve been referred to but one case hav- 
ing a direct bearing upon the condition involved. This I will allude 
to later. In treating of section ooO!), Rev. St. [U. S. Comp. St. 
1901, p. 3656], a cognate statute to section 785, the court in United 
States V. Bittinger, 24 Fed. Cas. 1149, No. 14,598, in its instructions 
to the jury, says of the first clause : "It contemplâtes a case in 
which an attempt is made to directly interfère with a witness, and 
to improperly and illegally influence him." And of the second clause : 
"It will be necessary for you to find that the défendant, Bittinger, did 
some act or acts which obstructed or impeded the due administra- 
tion of justice." Thus giving the impression that the act complained 
of must hâve the direct effect, within itself, to obstruct or impede 
the administration of justice. 

In a much later case, United States v. Seeley, 27 Fed. Cas. 1010, 
No. 16,S48a, the court discusses directly the import of the words 
"obstruct" and "impede," as employed in the same section 5399. It 
says : 

"To 'obstruct.' inde)ieiKleiit of tlic accoptarioii tbo word bas obtainod in the 
criminal law, would woeiii to stand o« vi tennini a direct and positive inter- 
position, which ])revented. or tended to i)rev(>nt, tb(^ action of the otficer or 
(•ourt in res])ect to a matter then to iie proceeded in. 'Impede' must neces- 
sarily l)ear a sinjilar ini|)ort, and, if tlicri' be any discrimination between tlie 
two ternis, it can only lie that tlie same direct and positive interférence may. 
withont aniomitiug to a coinjdete ol)stru<-ti<)n, I)cconie an iniijodiment to tlie 
action intended to be iiitercejrted. Tlie iutontioii of tlie Législature to give 
thèse ternis an application only to direct acts of violence or menace is Infer- 
ribJe from the construction that th(' endeavor is made e(iually criminal with 
the entire comiiletion of tlie ]inr])Ose. An endeavor to obstruct or im]>ede. etc.. 
by threats or force, would nccessarily iiiqily tbe effort to jiut forth sonie act. 
which in its natural. if not necessary. coiisc(iuence, must lie attended witli 
an obstruction, and with a forced and conipelled interruption of further pro- 
gress lu tbe administrjitioii of justice." 
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Thus again îndicating that the act put forth mnst itself hâve 
the direct and natural effect to obstruct or impede. If this be so, 
then the act of Carroll in endeavoring to get Hopkms to do some- 
thing for him, or his brother, with the jury, which Hopkins never 
consented to, could, of itself, hâve no direct or sensile eflfect to 
obstruct or impede the due administration of justice. It was an en- 
deavor which in no way reached or influenced the jury, and, there- 
fore, tended in no vv'ay to impede justice or the administration there- 
of. If the endeavor had been directly with the jury or a member 
thereof, then it would hâve reached the mark; but an effort to get 
a third person to act, who decHned, stops short of a misbeliavior 
that is effective to obstruct, or impede justice, or to hinder its ad- 
ministration. 

The case of Ex parte McRae (Tex. Cr. App.) 77 S, W. 211, 
alluded to above, is apt; the facts being very similar to the one at 
bar, whereof the court says: 

"We do not think tbis testiniony legally authorized the court to fine relater 
for contempt. We do not understand tbe aiitliorlties go to the extent of hold- 
ing that the bare effort on tbe part of relator to secure the service of a party 
to flnd ont how a juror stands in référence to a case then on trial would, per 
se, autborize punishment for contempt, uniess the party so employed by 
relator sbould make some effort to tamper with the juror. or bold out some 
inducement to the jury to décide one way or the other, or sbould talk with the 
juror about the case with tbe view of ascertaining what position he occïipied 
in référence to tbe testiniony." 

In this view of the law, which I feel constrained to follow, the 
endeavor of Carroll made with Hopkins to bave him use his in- 
fluence with the jury, for the purpose indicated, did not constitute 
a contempt punishable under section 725, Rev. St., which defines and 
limits the power of the court in the premises. 

As to the alleged attempt to influence the witness Paulson, the 
testimony is too unsatisfactory upon which to find the accused guilty, 
beyond a reasonable doubt. Paulson was dull and sluggish in tes- 
tifying, confining himself to merely asserting and reasserting, with- 
out stating intelligently any of the attending facts and circumstances, 
that Carroll said that he (Paulson) "didn't need to say the fences 
was closed." This, the défendant contradicted flatly. and with it 
there was some corroboration. I am unable to say, therefore, under 
the évidence, that défendant is guilty in the particular alleged by 
Paulson's aiîRdavit. 

Recurring again to the affair with Hopkins, I deem it proper to 
say further that I prefer to believe the testimony of Hopkins, as 
against that of the défendant, and I am firmly convinced that it 
was the purpose of Carroll to reach one or more of the members of 
the jury through Hopkins, if the latter could be had to serve his 
purpose. The act was willful, is vicions and reprehensible, and should 
be visited with appropriate punishment, but the court is unauthorized 
to mete it out in this proceeding. 

The proceeding will therefore be dismissed, and the défendant 
discharged. 
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GADDIE y. MANN et al. 



(Circuit Court, S. D. Georgia, W. D. August 31, 1906.) 

1. CotlBTS—JuBIS DICTION OF FeDKHAL COURT — BUBDEN OF PROOF ON ISStTE. 

Where a blll in a fédéral court properly allèges the requisite juris- 
tional tacts, the burden is on the défendant both to allège and prove to a 
légal certainty the tacts relied on to defeat the jurisdiction, and, where 
he allèges a change of complainant's domicile, he must show both rési- 
dence in the new locality and the intention to remain there. 

2. SaME— CiTIZENSHIP OF COMPLAINANT— EVIDENCE. 

Where a complainant alleged in his bill in a fédéral court that he was 
a citizen of North Carolina, and it Is shown without contradiction tliat 
he is a native of that state, that his home where his wife and fainily 
réside is and bas always been there, that he visits them frequently and 
bas always voted there in national élections, the presuraption of his 
citizenship in that state arislng from .sueh allégation and facts is not 
overeome by évidence that for several years he bas been for a large part 
of tlie time in Georgia, where the suit is brought, in connection with his 
business there in différent places, that he took part in a political meeting 
there as meniber of a local committee, or that on one occasion he 
registered and voted there at a party primary ; especially in view of the 
Georgia statute, wliich apparently requires only résidence and the pay- 
ment of taxes to entitle any citizen of the United States to vote. 

3. Sasie— Manneb of Raising Issue. 

It is the better praetice to détermine the question of the Jurisdiction 
of a fédéral court arising upon a déniai of plaintiff's allégation of citizen- 
ship on an issue takeu by ])Iea, with opportunity to both parties to adduco 
évidence in the regular way, rather than on motion and ex parte affldavits. 

In Equity. On motion to dismiss for want of jurisdiction. 

Hall & Wimberly, for complainant. 
A. L. Miller, for défendants. 

SPEER, District Judge. This question arises on a motion made by 
one of the défendants, under section 5 of the judiciarv act of 1875 (Act 
March 3, 1875, c. 137, 18 Stat. 472 [U. S. Comp. St. 1901, p. 511]), 
to dismiss the bill for want of diversity of citizenship, on the ground 
that the complainant is not a citizen of North Carolina, as alleged, 
but a citizen of Georgia. 

Evidence in the form of affidavits has been introduced to show 
that he is a citizen of Irwin county in this state; that, in November, 
1905, he registered as a voter for the Démocratie White primary in 
that county, in which it is claimed that he subsequently voted; and 
that, some years prior to the bringing of this bill, he returned in that 
county a small amount of property for taxes. In reply, the complain- 
ant has produced certain affidavits to the efïect that he has always 
been a citizen of North Carolina, where he has long maintained a 
home and his wife and chiidren, regularly remitting to the latter 
money and supplies, and returning to his home several times in each 
year ; that he is a temporary sojourner in Georgia on account of busi- 
ness interests which he claims to be of transient nature, not confined 
to one, but extending to many counties; that he has merely boarded 
where business exigencies required, has never had a home or office in 
this state, and possesses no property in Irwin county ; and that he has 
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ncver renounced bis citizenship in liis native state, but lias always re- 
tiirned tliere to vote in each national élection. 

Now, it is settled that, where a domicile is once shôwn to hâve 
been established. it is presnmcd to continue until it is clearly shown 
to bave been abandoned. Mitcbell v. U. S., 21 Wall. 353, 22 L. Ed. 
r.S-l ; 24 Am. & E. Enc. of Law, G98. The rule is clearly stated that 
the domicile of a married man is prcsumed to be at the place where 
bis vi'ife or family résides. 14 Cyc. 861. And the presumption also 
exists that a man is a citizen of bis natiye state until it can be shown 
that he bas acquired citizenship elsewhere. Coxe v. Guli&k, 10 N. 
J. Law, 328 ; 7 Cyc. 147. Where a bill properly allèges the requisite 
jurisdictional facts, the burden is on the défendant both to allège and 
prove the facts relied on to defeai the jurisdiction. Wiemer v. Louis- 
ville Water Company (C. C.) 130 Eed. 244, citing 1 Bâtes' Fédéral 
Practice, 252. It is important to observe that under Act March 3, 
1875, c. 137, 18 Stat. 470, U. S. Comp. St. 1901, p. 508, the défendant 
must show by proof to a "légal certainty that the suit does not really 
and substantially involve a dispute or controversy within the juris- 
diction of the court." Chambers v. Prince (C. C.) 75 Fed. 180. In 
the case of Prentiss v. Brennan, 2 Blatchf. 162, Fcd. Cas. No. 11,- 
385, the principle is announced that a fixed and permanent résidence 
or domicile in a state is essential to the character of citizenship that will 
bring the case within the jurisdiction of the fédéral courts. Mère 
résidence may be for a transient purpose, as for business, for a fixed 
pcriod, or limited by an expected future evcnt upon the happening 
of which there is a purpose to rcturn or remove. But the two élé- 
ments of résidence and the intention that such résidence shall be per- 
manent must concur to make citizenship. Marks v. Marks (C. C.) 
75 Fed. 325. Said the Suprême Court of the United States, in 
Mitchell V. U. S., supra : 

"Where a cliange of doinieile is alleged. the bxnxien of proving it rests n]ion 
the person makiiig the allégation. To coustitute tlie new domicile two things 
are indispensable: First, résidence in the new locality; and, second, tlie 
intention to remain theve. The change eainiot iie ]nnde except facto et animo. 
Both are alike necessary. Either without the otlier is iusutticient. Mère 
absence froin a flxed home, llO^^'ever long contiuued, cannot work the change. 
There nmst be the animns to change the prier domicile for another. TTutil 
the new one is acquired, the old one remains. Tliese principles are axiomatie 
in the iaw uiion the siibject" — citing Wliarton's Conflict of Laws, § 55. 

The affidavits offered in support of the motion, and against it, are 
fairly in conflict as to the intention of the complainant to avail himself 
of the privilèges and prérogatives of a résident of this state. Ile as- 
severates under oath and with great earnestness that he never meant 
to change his home from North Carolina to Georgia. It is undeniable 
that the only home he had was in North Carolina. His svi'orn testi- 
mony that his wife and children lived there, that he there supported 
them, that he returned to visit them at fréquent intervais, that he 
voted there in national élections, is not in dispute. He is an expert in 
dealing with timber lands, and his occupation carried him to many 
counties in Georgia. He roomed with diflr'erent men, as a man in his 
occupation might vt'ell bave doue; but it does not appear that he made 
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any effort to break up his home in North Carolina and cstablish it in 
Georgia. The principal contention made in support of the motion is 
that he voted in a certain Démocratie White primary; that he was a 
member of the réception committee for one of the candidates for 
Governor in the alleged Démocratie White primary which is now 
pending; that he was seen and hcard on the "platform, hollowing" 
for his candidate, and declaring his unalterable dévotion to the for- 
tunes of that statesman ; and that on the 19th day of March, of last 
year, he registered for a pending Démocratie White primary, and 
took the following oath of a voter : 

"I do solemnly swear tliat I îim a citizen of the United States ; tliat I hâve 
resided in the state of Georgia one year ; in tlie ponnty of Ir^vin six months ; 
in the clty of B^itzgerald six months ; in the Tliird ward of said eity thirty 
days. I liave jiaid ail taxes which hâve heeri roquired of me by the laws of 
Georgia since the adoption of the Constitution of the state." 

Thèse facts, it is insisted, are conclusive of tlie contention that the 
complainant is a citizen of Georgia. I pretermit at présent tire interest- 
ing inquiry whether a Démocratie White primary constitutes an élec- 
tion, or voting thereat, the exercise of suffrage authorized by any valid 
\a.\v of the state, or of the United States, which a national court 
must regard as of any significance in a légal sensé, liut it is said 
that he voted in Georgia at an élection clearly authorized by law. It 
seems, hovifever, that voting at a lawful élection in a particular state 
has been by many courts deemed as inconclusive of domicile or citi- 
zenship there. 

It is true that in Shelton v. Tiffin, fi How. 185, 12 L. Ed. 387, 
Mr. Justice McLean said that, on a change of domicile from one 
state to another, "an exercise of the right of suft'rage is conclusive 
on the subject"; but the Icarned associate justice disclosed in his 
opinion that there was no proof that the party ever voted in any élec- 
tion in Louisiana, and this subject of suffrage, not being before the court 
for décision, the language quoted is merely a dictum. To the con- 
trary, while recognizing the fact of suffrage as an important factor 
in determining the question, many authorities are to the effect that 
it is not conclusive. WoodworthV. St. Paul (C. C.) 18 Fed. 282; 
Easterly v. Goodwin, 35 Conn. 279. 95 Am. Dec. 237 ; Enfield v. Elling- 
ton, 67 Conn. 459, 34 Atl. 818 ; Smith v. Croom, 7 Fia. 81 ; 10 Am. 
& E. Enc. of Law, 24. Strongly to the same effect was the Louisiana 
case of Mandeville v. Huston, 15 La. Ann. 281. It was there held 
that the fact that a person had voted in that state, and had even be- 
come a candidate for the Législature, was not sufficient to show a 
change of domicile from another state, where it was shown that he 
never made a permanent change in his résidence. 

In view of the fact that it has not been shown that the complainant 
ever relinquished his domicile in his native state ; that he has always 
maintained a family and home there, which he has continuously visit- 
ed, voting there in ail national élections ; and that his sojourn in 
Georgia appears to hâve been solely for business purposes — the court 
is of the opinion that, even conceding to the évidence contained in the 
affidavits of the défendant its fullest effect, the presumption that the 
complainant is a citizen of North Carolina is not overcome by the fact 
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that he merely once voted in a local primary to nominate candidates of a 
single political party, or a local élection, or that he was on "an invitation 
committee," or that he "sat upon the stand" from which the candidate 
spoke, or that he was "whooping- and hollowing" on that edifying oc- 
casion. It is, moreover, at least questionable whether the exercise 
of the right of sutïrage in the state of Georgia by one who has a 
home elsewhere is very significant to show such a change of domicile 
and eitizenship as will deprive a suitor, who would be otherwise en- 
titled, of his right to pursue his remédies in the courts of the United 
States. Hère résidence and the payment of taxes seem to bestow 
the elector's privilège. The distinction between résidence and eitizen- 
ship is well known, and the relating clause in the Constitution of 
Georgia is silent as to eitizenship. This is found in section 5737 
of the Code, as follows : 

"Every maie citizen of the United States (except as hereinafter provided), 
twenty-oiie years of âge, wlio shall havo resided in this state one year next 
preceding tlie élection, and shall hâve resided six months in the coiinty In 
which he offers to vote, and shall hâve paid ail taxes which niay hereafter he 
vequired of him, and which he may hâve had the opportunity of paying, agree- 
ably to law, except for the year of the élection, shall be deemed an elector : 
Provided, that no soldier, sailor or marine in the military or naval service 
of the United States, shall acquire the rights of an elector by reason of being 
stationed on duty In tins state ; and no porsou shoU vote who, if challenged, 
shall refuse to take the following oath, or affirmation : 'I do swear (or affirm) 
that I am tvventy-one years of âge, hâve resided in this state one year, and in 
tliis county six months, next preceding this élection. I hâve paid ail taxes 
which, since the adoption of the présent Constitution of this state, hâve been 
required of me previous to this year, and which I hâve had the opportunity to 
pay, and I bave not voted at this élection.' " 

Besides, on the whole, it is the better practice to détermine an 
issue of this character upon the proofs, and not upon ex parte afE- 
davits. It is true that some of the courts hâve received such affi- 
davits, but others hâve required proof with opportunities for the 
examination and cross-examination of witnesses. An illustration of 
the superiority of the latter method will be seen in this case. Coun- 
sel for the complainant was deeply absorbed in another trial when 
this motion was made. In response to an urgent appeal by counsel 
making the motion, it was perhaps improvidently assigned two 
days after it was made. A very earnest complaint was made that 
complainant's counsel did not hâve the opportunity to put the évi- 
dence in his client's behalf before the court. A similar case was 
that of Kilgore v. Norman (C. C.) 119 Fed. 1008. There this court 
held: 

"Evidence in the form of afïidavits bas been prodnced to show that two of the 
complainants were résidents of this state, and, since they are necessary parties 
to the hill, it is contended that the relief sousrht must be denied for want of 
.iurisdiction. Prima facie the court has .lurisdiction. because the sworn aver- 
ments of the bill set ont the essential .iurisdictional facts. ♦ * * There is 
before us the testimony of the complainant and the testimony of her relatives 
that she had. in point of fact. in good faith removed to Alabama. and lives there 
now. Tlie witnesses on whom the respondents rely to defeat .iurisdiction 
hâve not been subjected to cross-examination. * * * ïhis question ought to 
be deterniined on full proof, whcn the parties bave had the right to examine 
and cross-examine the witnesses to establish the necessary and essential facts. 
* » tt >> 
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Tt îs true that in Morris v. Gilmer, 129 U. S. 315, 9 Sup. Ct. 289, 
32 L. Ed. 690, it was held error not to dismiss upon motion a suit 
brought wliere the proper diversity of citizenship did not exist, but 
the court stated that this appeared from the évidence in the record, 
and, while certain affidavits were ofFered, it appears from the state- 
ment of the case that a lengthy déposition was taken with direct, 
cross, and redirect examination. Besides, Justice Harlan, in ren- 
dering the opinion, referred, on page 327, of 129 U. S., page 292 of 9 
Sup. Ct. (32 L. Ed. 690), to the action of the court inHartog v. 
Memory, 116 U. S. 588, 6 Sup. Ct. 521, 29 L. Ed. 725, where it is re- 
cited that in that case, after verdict, "the court summarily dismissed 
the action upon the ground solely for want of jurisdiction, v/ithout 
oflfering the complainant any opportunity v.-hatever to reply or con- 
trol the évidence on the question of jurisdiction." The learned 
justice continues : 

"The faihire, under tlio peculîar circumstances disclosed în tliat cnse, to give 
such opportunitj', was, itself, suffieient to justity a reversa! of the order dis- 
missiiig tlie action, and '.vluit was said that was irrelevant to the détermination 
of that question was unnecessary to the décision and camiot he regarded as au- 
thoritative." 

Now, in this case, neither party has had the opportunity to offer 
évidence, and it seems that the question of jurisdiction ought to be 
determined in the orderly procédure by plea, with the amplest op- 
portunity to botli parties to adduce évidence. In the language of 
Mr. Justice Matthevvs. in Barry v. Edmunds, 116 U. S. 559, 6 Sup. 
Ct. 506, 29 L. Ed. 729 : 

"It might happen tliat the .1udge on the trial or hearing of a case would re- 
ceive impressions amounting to a moral certainty that it does not really and 
substantially Involve a dispute or eontroversy within the jurisdietion of the 
court, but upon such Personal conviction, however strong, he would not be 
at liberty to act, unless the facts upon vvhich the persuasion is based, wlien 
made distinetly to appear on the record, croate a légal certainty of the con- 
clusions based on theni. Nothing less than this is meant b.y the statute when 
it provides that the failnre of its provision on this aecount 'shall appear to the 
satisfaction of said Circuit Court.' " 

An additional ground to defeat jurisdiction is the contention that 
one of the codefendants named in the bill is under its allégations an 
indispensable co-complainant; the alleged cause of action not being 
separable. The court, as at présent advised, is, however, of the 
opinion that, this being a partnership bill under its' allégations, the 
arrangement of parties is proper for the relief prayed, regardless of 
the incidental benefit which might accrue to this codefendant from 
the litigation. Besides, this question is gathered from the face of 
the bill, and may be raised by demurrer. 

Conflicting as the record stands, with inadéquate proof, the com- 
plainant certainly should not be thus summarily deprived of his 
right to invoke the powers of this court, and the motion to dismiss 
the bill is therefore denied. 
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GADDIR V. MANN et al. 
(Circuit Court, S. D. Georgia, W. D. Seiitember 7, 1006.) 

1. Pabtnersiiip— Mutual Rigiits axd Duties of Partners— Acquieing Title 

Adverse to Firm. 

Complaiiiimt and défendants entered into a writteu mémorandum con- 
tract, wliicli recited that they were "otîiiring for sale a tract of lund 
* * * (about 17,000 acres)," and providing tliat. in case of sale, tliey 
should share equally in tlie net profits. ïUe évidence showed tliat tlie 
land was timber land, and tliat it was tlie intention to acquire it by 
purchase froni separate owners of small tracts ; tlie expeetect profit being 
in aggregating sncli tracts and selling togetlier to some large lumbering 
concern. A nuniber of options had previously beeu secured, and otbers 
were subsequently secured, aggi-egating in ail some 25,000 acres. Some of 
thèse options expired, and one of the défendants renewed the same in 
his own name, as be was antborized to do for convenieuce. Notbing liad 
been doue toward terniinating tbe agreenient, and ail parties were per- 
forming tbe agreed services in furdierance of the scbeme, when sucli dé- 
fendant contracted to sell ail of tbe land for his own beneflt, clalming 
that tlie agreenient expired witli tbe oi)tions wliicb were beld wlieu it 
was inade. Hehl, tbat tbe agreenient ereated a partnersliip ; that sneh 
défendant could not renew tiie exiiiring options for bis own benefit. but 
sucb renewals iunred to tbe benefit of ail the partners, and ail were eu- 
titled to share in tbe profits of tbe sale. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Partnership, § 144.] 

2. Same — Suit for Dissolutio>' — Fraudulent Conuuct of Partner. 

AVbere one partner bas contracted to sell the partnership property, 
standing in his name, and refuses to admit bis partners' interest in tbe 
property or jiroceeds, equity bas .iurisdiction of a suit by one of tbe otber 
partners for a dissolution and an accounting, and in sucb c'ase, where 
fraud is charged against sucb défendant, tbe court will not permit bim to 
retain control and tbe right to dispose of tbe property by giving a bond, 
but will enjoiii his further action in respect tbereto and take possession 
by ifs reeeiver until the riglits of the parties are determined. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Partnership, 
§§ 020, 700.] 

3. Courts— JuRiSDicTioN of Fédéral Court — Suit for Dissolution or Part- 

nership. 

Where one partner lias committed aots wliicli reiider tbe continuation 
of the partnership impossible, ail of tbe otber partners are not required 
to .loin as complainants in a suit for dissolution; but sucb suit niay be 
nialntalned by one, .ioinlng tbe otbers as défendants, and tbe facts tbat 
the Intersst of others may be similar to his own, and tliat they are <"iti- 
zens of the same state as the offending partner, will not defeat the .iuris- 
diction of a fédéral court, where the complainant is a citizen of another 
State. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § S.55. 

Diverse citizenship as ground of fédéral .iurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 293.] 

In Equity. Suit for dissolution of partnership. On motion to give 
bond. 

Olin J. Wimberly, for complainant. 
A. Iv. Miller, for défendant Alann. 

SPEER, District Judge. Tliis is a bill bronght for the dissolution 
and distribution of the assets of a partnership. The complainant, 
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for tlie purposes of this décision, imist be regardée! as a citizen of 
North Carolina. The respondents who ap])car at this stage of the 
case are citizen s of Georgia and résidents of this district. The stat- 
utory jurisdictional amount is involved. 

The follcwing is the contract of partnership before tlie court: 
"Geor.gia, Telfair CouDty : 

'•Tins asreemoiit made and eiitored into this the 20th day of Xov. 1004, by 
and between P^rank Mann, Tlios. J. Wooten. AV. ,\f. Gaddio, aiid 0. M. Wisc, 
whereby tlie waid ])arties are oftprint; for sale a trni-t of land on tiio ()<inul- 
gee river, (at)out t7,0f)f) acres) and 1!io said ('. M. Wise is to liave tlie sale of 
said property. and in case of a sale, tlieii ail parties Lereto to sliare wjnally in 
the net nvofits of said sale. 

"l'SignedJ F. U. Jlann. 

"Tlios. J. Wooten. 
"W. M. Gaddie. 
"C. M. A\'ise. 
"Witness: A. ,T. Walker, .T. P." 

The plaintifï, W. M. Gaddie, is an expert in the valiiation of stand- 
ing timber. He has devoted 3(i years of his life to this business, and 
for the last 10 years has been engaged in estimating and purchasing 
large bodies of timber lands lying in the statc of Georgia. The evi- 
ience establishes that he is an expert with regard to the value of pine 
timber and hard woods also. J. J. Dorminy, owner of tw-o of the 
largest sawmills in southern Georgia, testified that he had fréquent 
transactions with Gaddie; that the latter had purchased and sold for 
him thousands of acres of timber, is a timber man of expérience and 
ability, and understands everything connected with the timber busi- 
ness. The ]\Iessrs. Garbutt, proprietors of the Garbutt Lumber Com- 
pany, and Mr. T. S. Priée, prominently engaged in the same business, 
testify to the same efïect. 

It appears from the record that Frank R. Mann, Thomas J. Wooten, 
C. M. Wise, and W. M. Gaddie, the complainant, entered into the 
agreement above set forth. The proof shows that they agreed to 
secure certain options for the purchase of large bodies of valuable 
hard-wood timber. This was found principally in the broad swamp 
lands, of the Ocmulgee river in the counties of Cofïee and Telfair. It 
consisted of white oak, red oak, cypress, white hickory, pig-nut hickory, 
maple, elm, ash, poplar, swamp pine, water oak, red gum, black gum, 
tupelo, beech, birch, sycamore, persimmon, and cottonwood. While 
in the main contiguous, the lands upon which this timber stood belonged 
to a number of différent parties, and it was recognized by the parties 
to the agreement that the aggregation of such isolated tracts of tim- 
ber, now finding a ready sale, would prove a profitable investment. 
This was principally ascribable to its availability for milling. It was 
near Lumber City, on the river, and near the railroad. Some of the 
testimony was to the effect that freight rates at this point were one-half 
less than those exacted for similar shipments of timber not so favorably 
situated. The parties were satisfied that they would be recompensed 
for their expense, time, expérience, and skill by the différence between 
the market value of such an aggregated tract, and separate small 
tracts, which were theretofore regarded as of little value. Indeed, it 
was conceded on the argument by counsel for the respondent that 
147 F.— Gl 
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large profits might be had from this scheme. Thèse were estîmated to 
be from $50,000 to $100,000. He denied, however, that the complain- 
ant was entitled to any sliare therein. 

It further appears from the proof that each of the copartners was 
to endeavor to make a sale, although Wise had spécial charge of the 
duty of advertising and of making direct etïorts to secure a purchaser. 
The complainant himself was to exert for the benefit of the partner- 
ship the skill and judgment he had acquired by his long expérience 
as a timber man. There is no dispute at ail as to thèse facts. It was 
the spécial duty of Mann to secure the options. The agreement seemed 
mutually bénéficiai, and it was signed. The parties went to work in 
pursuance of the gênerai plan and secured control of between 17,000 
and 25,000 acres of hard-wood lands of great value. This was done 
by means of options and escrow deeds. So clear is the participation 
of the four parties in the gênerai plan that it was admitted by the de- 
fendant's counsel that until October 1, 1905, when he insists that the 
contract terminated, ail four of the men went forward in the utmost 
good faith and attempted to carry out the scheme. Gaddie himself 
testified that he devoted practically his entire time to the labors belong- 
ing to him under this partnership ; that he was instrumental in obtain- 
ing many of the options, and the testimony is uncontradicted that he 
was of great assistance in the information he furnished to Wise with 
regard to the lands. This was to be used for advertisements which 
were published generally throughout the country, and it cannot be 
fairly denied that his services were largely instrumental in hringing 
about the prospective sale, to which référence will presently be made. 
Nor was such assistance on his part restricted to Wise. He furnished 
information to prospective purchasers who came to look at the land. 
To Mann himself he gave much information relative to lumber busi- 
ness of this character. Mann was a turpentine operator, and appa- 
rently not skilled in the estimation or appraisement of value in hard- 
wood timber. Through Gaddie's assistance, he was thus enabled to 
secure advantageous options and to judiciously handle the lands thus 
controlled for the purposes of the partnership. The entire correspond- 
ence between the parties is put in évidence, and it nowhere appears 
that Mann or any of the other partners made the slightest complaint 
in writing or otherwise, as to the manner in which Gaddie performed 
his duties. It is plain enough that he at ail times did what was required 
of him. It is, however, now contended as one of the grounds of dé- 
fense that he lacked the requisite expert knowledge. The court re- 
gards this contention as wholly disproved. Were it true, however, it 
would not for that reason justify Mann, a partner, in taking action 
which would resuit in an immédiate and arbitrary dissolution of the 
partnership and the acquisition to his own benefit of ail the values 
which had been accumulated. Nor is the principal contention, which 
it appears Mann deemed to justify him in taking such action, more 
meritorious than the attack upon Gaddie. It is insisted that the con- 
tract to handle thèse timber lands had in view only the existing leases 
and escrow deeds, and that the contract itself as a conséquence termi- 
nated on the date whereon the last option might expire, to wit, October 
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1, 1905. Mann contends that after that date it was compétent for 
hini to get for himself any advantage he could out of the situation 
as it then stood. Pretermi'tting considération at this time of the fact, 
as it seems, that Mann was himself largely instrumental in delaying 
and defeating the completion of the purchase under the options, and 
regarding him merely as a partner who had previously taken no action 
and sought no advantage for himself, it is not tolerable in a court of 
equity that he shall be permitted to shut out the complainant or others 
concerned from the resulting profits of their agreement and labors, 
and seize the occasion to acquire such profits for himself. That he 
attempted to do this is indisputable. This is true, notwithstanding 
the fact that the partnership was of full force and efïect, no step what- 
ever had been taken to terminate it, and the partners yet held many 
leases and options which had not expired. As the options expired 
Mann sedulously renewed them ail in his own name. This gave no 
information to his partners of the design he had, for, because of his 
acquaintance in the neighborhood, he had for the purposes of the 
partnership been authorized to take thèse conveyances in his own 
name. When, however, on April 27, 1906, he made a written con- 
tract, which is in évidence, for the sale, on his own account of ail 
thèse lands, the complainant not unnaturally felt himself aggrieved and 
brought this bill to obtain the relief sought. 

Nor is the inéquitable character of Mann's conduct to be avoided 
by his présent contention that a large nuraber even of the renewed 
options hâve also expired. The court will not hear him to make 
this contention for his private advantage to the injury of the com- 
plainant. Besides, in his own contract with Trigg and White, he 
recites that he "is the owner in fee simple of about 15,000 acres 
of lands and timber situated in the counties of Telfair and Cofifee, 
State of Georgia, on the waters of the Ocmulgee river, and also con- 
tracts controlling timber land adjoining said property, making the 
land owned and controlled by [him] to contain about 25,000 acres." 
Thèse are the lands concerning which this suit is brought. To 
permit him now to proceed thus to sell the partnership assets, with- 
out accounting to the complainant and his other partners for their 
share of the profits of this transaction, would seem wholly uncon- 
scionable. 

That he was a partner with the others cannot be fairly questioned. 
The law upon this subject is not contested. "Where two or more 
parties are engaged in a joint business enterprise, in which they con- 
tribute either capital, skill, or labor, upon an understanding, tacit 
or otherwise, that they will share in common the profits accruing 
therefrom, they are partners in fact and in law." In re Beckwith & 
Co. (D. C.) 130 Fed. 476, citing George on Partnership, 30. The 
written mémorandum signed by the parties is conclusive as to the 
nature of their agreement and of their equal share in the profits. 
Taken in connection with the proof showing the duties to be per- 
formed, there is no satisfactory évidence that the partnership would 
be terminated ipso facto because purchases under certain options 
might not be completed on or before the date therein specified. In 
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the very nature of a transaction of this sort that would seem nnten- 
able. Indeed, many tliousands of acres were acquired uiider the 
partnership subséquent to the signing of the agrecment. Ijesides, 
the plainly expressed purpose of the arrangement is the handling 
and sale of "a tract" of land on the Ocmulgce river, and the partners 
might well fail to obtain control of intégral parts of that tract, and 
yet the remainder, or any equities the parties might hâve, would be 
regarded as assets of the partnership. Mann in cffect admits his 
intention to exclude his copartners from participation in the profits 
of their agreement, whatever such profits might be, and, in the affi- 
davit filed in support of his défense, he admits that they are to bc 
excluded from ail participation in the profits of the sale to Trigg 
and White. Nothing in view of the relation could be more inde- 
fensible. 

Partners are not to be permitted to take the law in their own 
hands in such manner and with such results to copartners. In 
Mitchell V. Reid (N. Y.) 19 Am. Rep. 252, the court observes : 

"The relation of partners with eaeh other is ono of tnist and confidence. 
Bach is the gênerai accent of tlie firm, and is honnd to act in entire good faitli 
to tlie other. The fniictions, ricdits, and duties of partners in a great measure 
coni]irehend those hotli of trustées and agents, and the gênerai rules of law 
applicable to snch ehnracters are applicable to tlieni. Neither jjartner can, in 
the business affairs of tlie flrm, clandestinely stipulate for a private advantage 
to himself. * « * Kyery advantage which lie ean obtain in tlie business of 
the flrm nmst iùure to the beneflt of the flrm. Thèse principles are element- 
ary." 

In that case the contract expressly stipulated that the partnership 
would terminate at the date of the expiration of the lease of the 
Hofi^man House in New York, the management of which was the 
purpose of the partnership agreement. Before its expiration, the 
défendant, without the knowledge of his copartners, procured a re- 
newal of this lease for a term commencing on the date that the part- 
nership was to terminate and the original lease was to expire. The 
court held that this new lease inured to the benefit of the firm ; the 
partner being a trustée thereof for the partnership. See, also, 
Struthers v. Pearce, 51 N. Y. 357, with regard to a contract of uncer- 
tain duration. There the same principle is laid down that a new 
lease accrued to the partnership assets. The famous case of K^eech 
V. Sandford, 1 Lcad. Cas. in Eq. (Hare & Wallace's Notes) 84, es- 
tablished the doctrine that a renewal of a lease "is but a graft on the 
old stock." This lias been affirmed by a long line of cases. Feath- 
erstonhaugh v. Fenwick, 17 Ves. 298 ; Phvfe v. Wardell, 3 N. Y. Ch. 
R. Ann. 714 ; Gibbes v. Jenkins, 7 N. Y. CÏi. R. Ann. 798. 

Nor is the jurisdiction in equity questionable. The bill prays the 
dissolution of the partnership with other ancillary relief. Novv the 
basis of such a bill "is the necessity for the due winding up of a 
partnership ; and this equity alone, independently of any other con- 
sidérations, will entitle a suitor to demand relief at the hand of a 
chancellor." Bispham's Eq. (fith Ed.) 635. "The gênerai ground 
for a dissolution is that the partnership cannot be carried on for the 
benefit of the parties, according to the original intention." Id. 636. 



GADDIE V. MAXN. yot) 

In view of the refusai of the défendant Mann to permit his co- 
partners to share equally in the bcnefits of tire Trij^^-^ and White 
contract, of Iris claim that the renewals of the oripjinal options and 
deeds accrue solcly to his individual advantag'e, and of his manifest 
intention disclosed by tire record to exclude his copartners from 
the partnership undertaking, this is clearly a case which justifies tlie 
decree for a dissolution and accounting. And, "whcre a dissolu- 
tion has been decreed in conséquence of the improper conduct of 
parties, or for some similar cause, a rcceiver will be appointed as a 
matter of course ; the reason being that the same causes which jus- 
tify a decree for dissolution in such cases will also justify an appoint- 
ment of a receiver." Bispham's Ec|. 638. 

The présent case, under the facts, also is fairly within the princi- 
ple expressed by Mr. Pomeroy (5 Pomeroy's Eq. 145), as follows : 

"The exfilnsioii of oiie partner from his full sliare of participation in the 
business of the partnershi]) is eonsidered oné of tlie strongest grounds for tlie 
appoiiitment of a receiver. '\^'hen the application is niade on this ground, it 
is not always a necessary condition of the action of tlie court that the prop- 
erty should be in iniuiinent péril ; but. if there is in addition to the exclusion 
a sliowing of frauduleut conduct on the defendant's part, and a dissolution is 
Inévitable, the court will unhesitatingly appoint a receiver." 

The respondent has resorted to another expédient by which he 
seeks to continue in control of the assets of the partnership, which, 
as is seen, he has taken charge of in his own interest. This is a mo- 
tion to tender what he terms an "eventual condemnation money 
bond" to secure the complainant in any recovery he might make. 
This motion is obviously addressed to the discrétion of the court, 
and, under the circumstances of the case, must as obviously be de- 
nied. The effect of the motion, if granted, would be to leave the 
management of the entire transaction in the hands of one who seems 
to be, in the présent state of the case, a wrongdoer, and who would 
therefore, with the advantage of possession, rentier increasingly diffi- 
cult the efïorts of the court to ascertain what are the real values in- 
volved and the profits which should be shared. Hère grave fraud 
is charged, hère an investigation is imperatively demanded. The 
court cannot leave the control of the situation in the hands of Mr. 
Mann ; it must enjoin his activities, and place the values — which are 
apparently great — in the control of impartial hands. As stated in 
High on Injunctions (volume 2, pp. lôOS-lôOé) : 

The court will continue the injunction "where fraud is the gravamen of the 
bill, or where it is apparent to the court that a dissolution of the injunction 
would resuit in greater injury and hardsliip than its continuance to the hear- 
ing, or where it is apparent that b.y the dissolution comiilainant would lose ail 
the beuefit which would otherwise accrue to him should he finally succeed in 
his cause." And "where the case as presonted by the bill is one which seems 
to require investigation, and the effect of dissolving the injunction would be to 
place the property which is the subject of controversy beyond the control of 
the court in which the action is jieuding, and would be e'iuivalent to a com- 
plète déniai of the relief sought by the bill, the injunction will not be dis- 
solved." 

Besides, the Sitpreme Court of the United States, in Shields v. 
Goleman, 157 U. S. 178, 15 Sup. Ct. 570, 39 L. Ed. 660, has declared 
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that, when a court of the United States, after the appointment of a 
receiver, "acceptée! a bond in lieu of the property, discharpcd the 
receiver, and ordered him to turn over the property to the railroad, 
and such surrender was made in obédience to this order, the prop- 
erty then became free for the action of any other court of compétent 
jurisdiction. It will never do to hold that after a court, accepting 
security in heu of the property, has vacated the order which it has 
once made appointing a receiver and turned the property back to 
the original owner, the mère continuance of the suit opérâtes to 
prevent any other court from toviching that property. * * * ^\^ç. 
property ceased to be in custodia legis. It was subject to any 
rightful disposition by the owner or to seizure under process of any 
court of compétent jurisdiction." See, also, Alderson on Receivers, 
26. Since Mr. Gaddie has sought this forum, his rights, such as they 
may be found to be, will be hère determined. On this gênerai sub- 
ject, see Bennett v. Smith, 108 Ga. 466, 34 S. E. 156; Mead v. Burk 
(Ind. Sup.) 60 N. E. 338. 

It is, however, said that the court has no jurisdiction, for the reason 
that one of the copartners, whose interests are similar to those of the 
plaintiff, and who concèdes the rights of the plaintiff — -which are to a 
degree coïncident with his own — is a citizen of Georgia and ought to be 
treated as a plaintifï, with a view of defeating jurisdiction. This con- 
tention in this case is not regarded as sound. The plaintiff has the right 
to choose his forum. Conceding that the résident partner might, had he 
chosen, hâve been a party plaintiff, he was not a necessary party as 
such, and the court will not sua sponte institute a suit in his behalf and 
in his name in order to defeat jurisdiction. See Insurance Co. of North 
America v. Delaware Mut. Ins. Co. (C. C.) 50 Fed. 250. 

To deny the complainant relief hère, because one of the partners 
whose interests may coïncide with his is a citizen of Georgia, would, 
indeed, nuUify one of the main purposes for invoking the equity 
jurisdiction of United States courts in bills of this character. 
When one or more partners commit acts which render the contin- 
uation of the partnership impossible, but which in différent degrees 
injure their copartners, it would be manifestly absurd to require ail 
of the latter to join as co-complainants in order to obtain a decree of 
dissolution. The interests of Gaddie and of Wise cannot be regard- 
ed as identical, nor can it be maintained that the latter is the real 
complainant. In this case, as seen, the partnership was created by 
writing severally signed by four partners, each of whom had dis- 
tinct duties to perform, and each of whom was to bave a separate 
share of equal value in the profits of the venture. In such cases 
the cause of action cannot be regarded as necessarily joint, else it 
would leave a suitor without remedy whenever his copartners, 
through indifférence, conspiracy, or fraud, fail or refuse to join with 
him in a proceeding against the offender or offenders. By a parity 
of reasoning it would be equally compétent for résident partners to 
conspire and insist upon bringing a bill for dissolution in a state 
court, 'and thus deprive a nonresident of his constitutional right to 
sue in the courts of the nation. The bill is in behalf of Gaddie. It 
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prays a dissolution and accounting, with the ancillary remédies of 
injunction and receivership. The decree will bind each of the part- 
ners and will détermine their separate rights. Under tins view, we 
think it clear that the right of the complaining citizen of another 
State must be heard and determined hère. 

The injunction will be maintained, the receivership made perma- 
nent and suitable order will be framed, if practicable, authorizin»- the 
receiver to carry out the purposes for which the partnership was 
formed. The détails may be provided by the interlocutory decree. 



CIIICxiGO PORTRAIT CO. v. MAYOR, ETC., OF CITY OF MAÇON. 
(Circuit Court, S. D. Georgia, W. D. April 8, 1899.) 

1. Commerce— Interstate— Taxation bt State. 

A corporation of one state there engaged in the manufacture of por- 
traits aud frames therefor lias the right to send agents into anotlier state 
to solicit orders for its worlc, and other agents to deliver the portraits 
made upon such orders and collect therefor, and, the entire transaction 
being one exeluslvely of interstate commerce, neither tlie state nor a 
munjcipality has power to impose license taxes upou either elass of such 
agents. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Commerce, §§ 
lO-'î-lll. 

Taxation of interstate commerce hy state, see note to Board of Asses- 
sors of Parish of Orléans v. Pullman's Palace Car Co., 8 C. C. A. 492.] 

2. Hawkers and Peddlers— Lioenses— Persons Si:bjkct to Tax. 

An agent of a corporation of another state engaged in making por- 
traits by pliotographic enlargement, who delivers such portraits to cus- 
tomers who hâve previously ordered the sanie made, and collects therefor, 
Is not a "peddler or hawker," within the meaning of an ordinanee imposing 
a license tax on persous engaged in such occurmtions, merely because, as 
incideutal to such delivery, he sells the customer a frame for the por- 
trait, if desired. 

[Ed. Note. — For cases in point, see vol. 25, Cent. Dig. llawkers and 
Peddlers, §f 3^.] 

In Equity. Suit for injunction. 

Claud Estes and Malcolm D. Jones, for complainant. 

Minier Wimberly, City Atty., for défendant. 

SPEER, District Judge. The Chicago Portrait Company, a cor- 
poration of the state of Illinois, brings its bill against the mayor 
and council of the city of Maçon, and asks an injunction against the 
en forcement of a tax upon the complainant's agents, upon the ground 
that such enforcement is répugnant to article 1, § 8, par. 3, of the 
Constitution of the United States. W. L. Chrystal was one of the 
complainant's agents. His case was taken as typical of the others, 
and the case submitted upon the following agreed upon facts : 

"Chrystal was a nonrcjidont of the stnte of Georgia. The Chicago Portrait 
Conipaiiy was a corporation of Chicago, lU., with its principal office and place 
of doing business in Chicago. Chrystal was a spécial agent of the Chicago 
Portrait Company and had been sent to Maçon for the purpose of deliveriug 
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certain pictures to cxistoniers wlio hacT ordcred piptiiros oiilarged. Tliat suph 
pictures were enlar^ed in Cliicaso, and afton- tlicy were finislied tliey were 
conslgned to tlie (Uiicago Poi-trait Conipaiiy in liulk at Slaeou, Ga., for said 
custouiers, and woi'e rcceived by Cliryf^tal as an ascnt o( tlie Cldeago Portrait 
Company for tlie piirpose of delivering tlie saine to tlie jiarties wlio liad ordered 
them and reeeiving the pay therefor at tlie eontract iirice. ïliat sucli pictnres 
were the property of tlie Cliieaso Portrait ("onipany, nutil the saine liad been 
received and paid for by the respective custoniers wlio liad ordered the work 
done. In case a customer refused to reeeive the picture, the saine was shiiiiied 
back to said compaiiy. That each and every customer liad the privilège of 
reeeiving his pieture franied or iinfrained, and liad a choieo between franies of 
ditïerent jirices. That the orders for said pictures liad been previously takeii 
by otlier agents of tlie Chicago Portrait Comjiany and forwarded, with the 
jiîctures to be enlarged, to Chicago, whero the work of enlargemeut was to be 
done, and that Chrystal liad been sent to Jlaeou to uiake delivery of and to ool- 
lect for said work, and was engaged at the samc at the time he was arrested." 

The bill contains the usual averment that the injtiry attempted by 
the city of Maçon is noncomptitable and irréparable in damages ; that 
equity should take jurisdiction to avoid a multiphcity of suits — • 
there being a large number of agents hère engaged in the same 
capacity with Ghrystal. The prayer is for an injunction to restrain 
and enjoin the city of Maçon from arresting the agents of com- 
plainant who are now hère, or vvho might at any time be sent to the 
city of Maçon for the purpose of soliciting orders for pictures to 
be enlarged, or vvho may be hère for the pnrpose of delivering and 
collecting for such pictures after they are enlarged and returned 
for delivery, and from attempting to coUect from complainant a 
license or tax for its business by the mayor and council of the city of 
Maçon, or from otherwise interfering with the agents of the com- 
plainant, or the conduct of its business. 

The license ordinance of the city of Maçon, in contemplation 
of which the tax is demanded, is as follows : 

"Peddlers or hawkers, meaning tliose who sell any article of merchandise, 
booka, etc., or from liouse to house solicit orders therefor, whether sold direct 
or delH-ered at a later period, shall pay a license per month of, and no license 
shall be prorated. !)!5.00. 

"And each and every persou engaged in the above business shall be subject 
to license, and such license shall include the delivery of the article sold: 
provided, that tliis license shall not apply to traveling salesmen, conimonly 
kuown as drummers, selling to the trade only." 

While there are other averments in the bill and in the not properly 
vcrified answer of the défendant, the attention of the court bas been, 
;jf course, restricted to the récital of agreed upon facts above stated. 
This being true, it is difficult to perceive anything in the business 
tax except an instance of interstate commerce. The Chicago Portrait 
Company sends its agents to Maçon for the purpose of soliciting 
for the business in which it is engaged. That business is tlie manu- 
facture of enlarged photographs. It is conducted exclusively in an- 
otlier State. It certainly cannot be contended that thèse soliciting 
agents are taxable by this state or by any corporation created by it. 
Tiicy are not peddlers, because they do not sell either by retail or 
liv sample, and they do not carry their goods with them. Thev 
are merely traveling solicitors for the corporation engaged in the busi- 
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ness of making and enlarging portraits. Thèse solicitors for the con- 
tracts of enlargement of portraits are not the agents who deliver the 
portraits when they hâve been enlaiged. This also appears from 
the agreed statement of facts. It is equally true that the men who 
deliver the enlarged portraits are not peddlers or hawkers. They 
hâve not sold the articles. They are merely employed by the Chicago 
concern to deliver them and to collect the price. The business itself, 
which could be taxed by a state or municipal authority, is that carried 
on in Chicago, and it is presumable that it pays its share of the 
public burdens there. The only theory upon which the city insists 
upon the collection of this tax, and the imposition of penalties there- 
for when it is not paid, is that the agents of the Chicago corporation 
are peddlers or hawkers when they deliver the completed pictures 
sent to them for that purpose only. Now, in the case of Emert v. 
Missouri, 156 U. S. 296, 15 Sup. Ct. 367, 39 L. Ed. 430, the Suprême 
Court of the United States quotes with approval the language of 
Chief Justice Shaw of Massachusetts, in the case of Commonwealth 
V. Ober, 12 Cush. 493, where he says : 

"The leading primary idea of a hawker and peddler Is that of an itinérant 
or trnveling trader, who carries goods about. in order to sell them, nnd who 
actually sells them to piirchasers in contrndistinetion to a trader who has goods 
for saie and sells them in a fixed place of business." 

It is difficult to discover any correspondence between this définition 
and the facts submitted by the parties in this case. It is insisted by 
the city attorney that the ruling of this court in the case of Ben 
Duncan v. City of Maçon, no opinion filed, is authority for holding 
the agents of the complainants as peddlers. This does not seem to be 
justifiable in view of the character of that case. There the court in 
its oral opinion said, speaking of the parties concerned: 

"It is true that they go from house to house and offer to spll coods by retail 
nnd by sample. If they stopped there, they would not be peddlers; but suppose 
they take the goods with tljem and deliver them. Whether tliey cart'ied them 
in a highly decorated wagon, or whether they carried them in an oil cloth pack 
of less conspicuous character, they would be peddlers." 

That clearly is not this case. Hère the case is that of a nonresident 
manufacturer sending agents into the state to solicit business, and there- 
after sending other agents into the state to deliver the goods the agents 
first sent hâve contracted to furnish. The case seems to be within the 
principle of Brennan v. Titusville, 153 U. S. 289, 14 Sup, Ct. 829, 
38 L. Ed. 719. There a Chicago manufacturer of pictures and picture 
frames employed bis agents to go personally into Pennsylvania and 
solicit orders. This he did. The goods sold vvere shipped to the pur- 
chaser from Pennsylvania, and the price of the goods was collected 
and forwarded, sometimes by the express companies, and, sometimes 
by the agents of the manufacturer. There the Suprême Court held 
that the tax was upon interstate commerce, and could not be enforced. 
I quote the apposite language of Mr. Justice Brewer: 

"The question in this case is whether a manufacturer of goods, which are 
unque?tionably legitimate subjects of commerce, who carries on hls business of 
manufacturing in one state, can send an agent into another state to solicit 
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orders for the products of hls manufactory without paying to tbe latter state 
a tes for the privilège of thus trying to sell his goods." 

The right to tax there was denied b}' the court, not only because 
it was an attempt to regulate interstate commerce, but also because 
the city of Titusville had no authority under its poHce power to impose 
the taxation. "It must be borne in mind," said the learned justice, 
"that the goods which the défendant was engaged in selling, to wit, 
pictures and picture frames, are open to no condemnation, and are 
unchallenged subjects of commerce. There is no charge of deahng 
in obscène or indécent pictures, or that the pictures, or the frames, 
were in any manner dangerous to the heahh, morals, or gênerai wel- 
fare of the community. * * * There is no discrimination, except 
between manufacturers and Hcensed merchants on the one hand, and 
the rest of the communit}' on the other, ,and, unless it be a matter of 
just pohce régulation to tax for the privilège of selling to manufactur- 
ers and merchants, it cannot be to tax for the privilège of selling to 
the rest of the community." I think that the nonresident manufacturer 
of thèse pictures has the right to send its soliciting agents hère and 
attempt to market its wares, and it also has the right to send its other 
agents hère and deliver the wares when sold, and collect the price 
thereof, and the entire transaction being exclusively commerce between 
the States, and being in no sensé objectionable as inimical to the good 
order and safety of the community, neither the state nor the city has 
any right to impose or collect taxation therefor. 

It is said, however, that the sale of the picture frames by delivering 
agents will make them peddlers. It is not discoverable from the évi- 
dence submitted that the delivering agents sell the frames. The lan- 
guage is : "Each and every customer had the privilège of receiving 
his picture framed or unframed, and take his choice between frames 
of différent priées." But, if this can properly be construed to indicate 
that the delivering agent is engaged in selling the frames, there is, 
nevertheless, high authority to négative this theory of the défendant. 
The Suprême Court of South Carolina, in the case of State v. Coop, 
30 S. E. 609, 41 L. R. A. 501, Mr. Justice Gary delivering the opinion, 
held that the sale of the frame is a mère incident to the business in 
which appellant was regularly engaged, and the frame may properly 
be regarded as part of or incident to the picture. "This case," the 
learned justice remarks, "does not fall either within the letter or spirit 
of the statute against hawkers and peddlers, and, even if the statute 
could be construed to embrace cases like this, it would be unconstitu- 
tional on the ground of interférence with interstate commerce." The 
plaintifï in error in whose favor the décision was made in that case 
was one of the agents of the complainant hère. 

For thèse reasons the injunction sought by the complainant will 
be granted. 
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HARDING V. CARGO OF 4,698 TONS OF NEW RIVERS STEAM COAL. 

(District Court, D. Maine. October 15, 1906.) 

No. 35. 

1. ShIPPING— ClIARTEK PAKTT— PbINTED AND WbITTEN PROVISIONS. 

After tlie priiited provission of a eburter party, "Vessel to liave turn în 
loading," was written, "Vossel to be loaded proniptly." Held, that tlie 
latter provision did not nvillify nor supersede the former, but tbat tbe two 
were consistent, and botb could be given effect. 

2. Same— Provision for Turn in Loading. 

A provision of a charter party for a schooner to carry a cargo of coal, 
"Vessel to nave turn in loading," does not make a part of tlie contract a 
custom of the port to give steamers the préférence in loading or fllling 
their bunkers, which is not shown to bave been known to tho parties, but 
entitles the vessel to be loaded in turn vritli other vessels in the order of 
their arrivai, and she is not obliged to take ber turn vvith. any particular 
class of vessels. 

3. Same — Demurbage. 

To avoid liability for demurrage to a vessel chartered to carry a cargo 
of coal and entitled under tlie charter party to be loaded in turn, where it 
is shown that other vessels arriving after lier were loaded first, tbe burden 
rests on tbe charterer to clearly prove exceptioual conditions or particular 
cireumstances set up as a défense, and which it is claimed rendered it 
impracticable from a business standpoint to load sooner, as that owing to 
her height she could not be loaded at the piers where such other vessels 
were without great additional expense. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Sbipping, §§ 572, 
596.] 

4. Same— Provision ¥or Prompt TjOading— Coal Cargo. 

Under a charter party for a vessel to carry a cargo of coal, which provid- 
ed that she sbould "bave turn in loading" and "be loaded promptly," she was 
entitled to be loaded promptly in view of the facilities of the port and the 
climatic conditions which existed at the tinie, and to bave such facilities 
used to their normal capacity, not only in ber own loading, but aiso in the 
loading of other vessels after lier arrivai wbile she was waiting her turn. 

In Admiralty. Suit for demurrage. 

Benjamin Thompson, for libelant. 

J. Wells Farley and Charles Wolcott, for claimant. 

HALE, District Judge. This is a libel to recover damages for dé- 
tention of a vessel. The five-masted schooner Dorothy Palmer, with 
a carrying capacity of 4,800 tons, one of a large fleet of schooners 
known as the "Palmer Fleet," was chartered in Boston on the 27th 
day of January, 1904, for a voyage from Newport News to Portland, 
with a full cargo of coal. The charterer and claimant was the Warren 
& Monks Company, a corporation engaged in the wholesale coal busi- 
ness at Boston. The charterer had received notice from the New 
Rivers Consolidated Coal & Coke Company that it could supply it with 
30,000 or 40,000 tons of coal per month until April 1, 1905. By the 
terms of the charter, the schooner was to be provided with a full and 
complète cargo of coal and pay for the use of the vessel 75 cents per 
ton. The charter party further provided: 
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"It Is agreed that the lay days for loading and discharglng shall be as 
follows: Commencing from the time the captain reports himself ready to 
receive or discharge cargo and excepting Sundays and national légal holidays 
unless used. Vessel to hâve turn in loading. Vessel to be loaded promptiy." 

The above provision was ail in print, except the last sentence, name- 
ly, "Vessel to be loaded promptiy," which was written below the print- 
ed part, in a blank space. The charter provided also: 

"That for each and every day's détention by default of such charterer six 
cents per ton B. L. weight per day, day by day, shall be paid by said party of 
the second part [the charterer J, or agent, to said party of the flrst part [the 
vessel], or agent. The cargo or eargoes to be recelved and delivered along- 
side within reach of the vessel's tackles, sufflclf nt water guaranteed. Vessel 
to hâve an absolute lien on cargo for freight, dead freight and démarrage. 
Vessel may assert said lien with cargo still on board." 

The schooner arrived at Newport News in the morning of the 12th 
day of February, 1904. The testimony shows that at Newport News 
there is no opportunity for coal to be stored. Ail coal shipped is bitu- 
minous, and is run upon cars from the mines to the docks of the Chesa- 
peake & Ohio Raiiroad Company. It is dumped from the cars into the 
vessels. The company is represented at that port by Henry E. Parker, 
superintendent of terminais, who has charge of the docking of vessels 
at the piers, providing berths for them, ordering coal upon the dock, 
and directing the loading. He détermines the place where, and the 
time when, vessels shall be docked. The raiiroad company has about 
6,000 cars, a great part of which are used for the transportation of coal 
from the mines. It maintains three piers for the shipping of coal, 
known as "Pier 3," "Pier 3," and "Pier 10"; ail of thèse piers having 
berths for vessels on both sides. Loading the vessels is donc by grav- 
ity ; the cars being brought from a low grade, pushed up an incline by 
a locomotive to the crest of the grade, where they are left by the loco- 
motive, and then moved by hand, with the assistance of gravity, to the 
end of the pier and unloaded while in transit. At intervais along the 
tracks are pockets located under the track and connected near the edge 
of the pier with long métal chutes. Connection between the pocket and 
the chute is jointed, so that the chute may be raised or lowered to ac- 
commodate the height of the vessel to be loaded. By the use of thèse 
facilities, as the évidence shows, the maximum loading at that port is 
336,000 tons per month, and, under normal conditions, about 10,000 
tons per day are ordinarily loaded at the three piers. The testimony 
shows further that, during the time the schooner was waiting for 
cargo, the shipment of coal was normal, and there was no shortage 
of cars or track facilities. 

Ail coal vessels arriving at Newport News anchor in the roadstead, 
from which point they are taken by steam tugs of the Chesapeake & 
Ohio Raiiroad Company and docked at the particular coal pier at 
which the superintendent of terminais détermines to load them. The 
masters of such vessels do not hâve anything to say about the docking, 
but, after reporting, wait until a tug is sent. Upon her arrivai at New- 
port News, the libelant's vessel anchored at the usual anchorage and 
reported to Mr. Parker, and also to Mr. Arnal, the charterer's agent. 
At the time of her arrivai there were 20 or more coal vessels at anchor 
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in the harbor. Thèse were, for the most part, schooners, and a few 
barges, waiting for cargo. The Pahner remained at her anchorage in 
the stream from the date of her arrivai on February 12th until Feb- 
ruary 3Gth. The évidence shows that during ail that time she was in 
readiness to be docked and to receive her cargo, and Mr. Parker testi- 
fies that, when a vessel cornes into Newport News harbor and lets her 
anchor go, she is entitled to count her time from that moment, so that 
no question is raised but that the Dorothy Palmer, on and after Feb- 
ruary 12'th, was an "arrived vessel," within the meaning of the charter 
party. At about noontime on February 2Cth the schooner was docked 
by direction of Mr. Parker at berth 9 of pier 10. Capt. Harding, 
her master, testifies that she received cargo right along every day up 
to March 2d, and on that day the coal supply ran short, and she was 
hauled into the stream ; that on the following day, March 3d, she was 
docked at pier 3, where she remained until March 5th, when her load- 
ing was completed. The claimant admits liability for the delay inci- 
dent to the shortage of coal on March 2d, and, to cover the détention 
from that time until March 5th, it bas paid into the registry of the court 
the sum of $8.50, but dénies that it is liable for any further détention. 

The first question in the case relates to the construction which the 
court sh-'ll give to the provisions of the charter, "Vessel to bave turn 
in loading," and, "Vessel to be loaded promptly." 

1. It is claimed by the libelant that the insertion into the printed 
charter party of the written words, "Vessel to be loaded promptly," 
supersedes the printed portion, "Vessel to bave turn in loading," and 
that thus, under the terms of the charter party, the schooner should 
hâve been loaded promptlv without any regard to the question of turn. 
The learned counsel for the libelant cites the class of cases where, in 
contracts which présent great difficulty of construction, courts hâve 
disregarded printed portions which were inconsistent with inserted 
written clauses, and hâve permitted the written words to master the 
rest of the printed blank. He cites many important and leading cases, 
some of them in this circuit, where this position bas been sustained, and 
urges that, under this class of décisions, the written portion of the char- 
ter party should be given the controlling weight ; that the vessel should 
hâve been loaded as soon as she came to Newport News, without any 
regard to the loading of other vessels; and that the charterer was 
obliged to hâve cargo ready for shipment upon the arrivai of the 
schooner at Newport News, or immediately thereafter. I cannot give 
this interprétation to the two expressions in the charter party. The 
principle of construction invoked by the learned counsel for the libelant 
is resorted to by courts upon questions where there is an irreconcilable 
conflict between two provisions in a contract ; but this method of inter- 
prétation is not, and should not be, followed where a reasonable con- 
struction may be given, which gives force to every term and provision 
of the contract, and is, at the same time, consistent with law and 
with the intention of the parties. The India, 49 Fed. 7C, 1 C. C. A. 
174; Miller v. Hannibal & St. To. R. R., 90 N. Y. 430, 43 Am. Rep. 
179 ; Bell v. Woodward, 46 N. H. 315. 
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2. In order to find what the two expressions in the cliarter part}' 
mean, when taken together, it is necessary to find what is the meaning 
of the clause: "Vessel to hâve turn in loading." 

The learned counsel for the claimant insists that this clause should be 
interpreted to mean that the vessel is to hâve turn in loading according 
to the custom of the port of Newport News. Under this construction, 
the claimant seeks to read into the contract a usage of the port that ail 
sailing vessels shall be berthed in the order in which they arrive; but 
that préférence shall be given to steamers whether they rcquire coal 
for cargo or for bunker use. 

In Donnell v. Amoskeag Manufacturing Co., 118 Fed. 10, 14, 55 C. 
C. A. 178, 183, in speaking for the Circuit Court of Appeals in this 
circuit, Judge Putnam said: 

"We will find, therefore. that, so far as tbe e.xpressiou 'in turn' Is eon- 
cerned, we must foUow a strict construction; but, îis to anj' question of usage 
at the place of loading, we must appl.v just and reasouabie rules. * * • 
We will now proceed to look at the efCeot of the ex))ression 'in turn.' The 
learned judçe who disposed ot the case in the District Court found tliat this 
stipulation had been violated in two particulars : B.v giving precedence, first, 
to two steamers belonsing to the Consolidation Coal Company, and, second, to 
certain local demand for steamers for bunker consuniption, for street railways, 
and perliaps foi- otlier local purposes. On this branoh of tlie case, we are met 
by an ex]iress stipulation In the charter party which is not to be lishtly put 
aside. [f It were intended that préférences of thèse kinds should be given, 
it was easy to so stii)ulate In the charter party, and it should bave been done. 
It was apparently usual for the Consolidation Coal Company to give priorities 
of this cliaracter. but this does not relieve the position. * * * From the 
very ur.''ure of the usage, no limit can be put ou it, so that to refuse this 
vessel the fui! beneflt of the expression 'in turn' wonld expose lier to an in- 
deflnite détention at the port of loading, without any rule by which the déten- 
tion could be measured in advance, and without any relief. The authorities 
clted by one party or the other whleh are supposed to bear directly on this 
question are contradictory. None are of conclusive weight, and they are dif- 
ferently understood by dift'oreut writers. Scrutton. Clinrter Parties (4th Ed.) 
90, 97, Oarv. Carr. at Sea (3d Ed.) 70S, 700; Abb. Mercliaiit SJiins & Sea- 
men, (14th Eld.) 410, 411. In Evans v. Blair, 114 Fed. 61(1, 020. 52 C. C. A. 
39G, we pointed ont under what limitations some of the expressions in the cas- 
es thus cited may be safely applied. On the whole nothiiig would be gained by 
our undertaking to dlscuss them. What we bave already said, however, is 
In the Une of what was well observed by Jlartin. B., iu Lawson v. Burness, 
1 Hurl. & C, 390, 402. In that case It was claimed that the expression 'regu- 
lar turn' iu a charter party was to be construed as sub.iect to tlie custom of 
the colliery where the vessel was to be londed, by virtue of wtiicli custom 
vessels were loaded in the order in which they were entered on tlie books of 
the colliery, and not in the order in which they repm-ted. Martin. I!., ob 
served: 'I cannot conceive anything more unreasoiinble thau that, wlicre two 
pei'sons enter into a charter party b.v which a vessel is to load in regular turn, 
vessels which come in after it should load bei'ore it. because, by tbe iiractice 
of the colliery, vessels which are entered first in the book, though not reud.y to 
load, are loaded before those which are ready.' As well ohservod in vScrutton, 
Charter Parties (4th Ed.) 16, such usages 'may contre! the mode of performance 
of a contract, but cannot change its intrinsic character' ; and to submit this 
vessel, which had stipulated for a spécifie right as to the order of being loaded. 
to usages which leave her no definite rights whatsoever, would be a change of 
that class." 

In Gardiner v. McFarlane, 20 Ct. of Sessions Cases (4th Séries) 414, 
the court held that the clause of the charter party, providing that the 
ship was to be loaded as customary, referred only to the manner of 
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loading customary at the port of loading, binding the ship to receive 
the cargo either by lighter, at the wharf, under a crâne, or in any way 
by which such cargoes are usually or according to custom loaded at the 
port ; and the court said : 

"It did not include an obligation to wait a regular turn, and dld net affect 
tlie time whicli tlie charterer might detain the vessel witbout being liable for 
denmrrage for undue détention, althougli tbere was no custom time taken or 
ullowcd for loading cargoes." 

See, also, Swan v. 550 Tons of Reserve Coal (D. C.) 35 Fed. 307 ; 
Stephens v. Macleod, 19 Ct. of Sessions Cases (4th Séries) 38. 

In Evans v. Blair, 114 Fed. 616, 620, 52 C. C. A. 396, 400, speaking 
for the Circuit Court of Appeals in this circuit, and commenting on the 
case which I hâve last cited, Judge Putnam said : 

"The limitations of the rule applicable to this case are very well shadowed 
ont, on the one hand, in Stephens v. Macleod, already referred to, which is 
well suranied up in Carv. Garr. by Sea i;3d Ed.) 708, 709, and by the observa- 
tions of Chief Justice .Tervis in Leidemaun v. SchviltK, found in the work en- 
titled, with a certain degree of liberality, Abbott's Merchant Ships and Sea- 
men (14th Ed.) 411. In Stephens v. Macleod. the Cassia, which was the 
vessel in question, having arrived at the port of Fortugalete, and being 
thus outside of the words 'as ordered,' was entitled to be berthed in turn. 
There being several wharves for loading Iron ore, which was to be her cargo, 
and the case showing no particular veason to the contrary, she was held to 
liave been entitled to be berthed at the first wharf which was open for her. 
On the other hand, in the case in winch Chief .Justice Jervis made the reraark 
referred to, it appeared that the delay arose from the vessel being directed, at 
Newcastle, to load coke at a particular spont. It was contended for her 
owner that she could hâve been loaded earlier at another spout. To this 
Chtef Justice Jervis answered : 'l'es ; but with différent coke and at a liigher 
lirice. If the captain may clmose at what spout he will load, he may next 
choose what articles he will load with.' So far as we can discover. there 
are no authorities of weight inconsistent with thèse expressions on the one 
hand and on the other. They practically illustrate the remark of Lord Esher 
that the power given eharterers to sélect a berth is for business reasons. 
They therefore further illustrate that, where several vessels are to load or 
discharge cargoes of the same generic class, they are apparently entitled, în 
their turn, to the first berths available, but that it may be sliown that the par- 
ticular circumstances are such as reasonably justify the consignée In direct- 
ing otherwise." 

When the testimony relating to usage is examined, it will be found 
that it is not altogether satisfactory. The évidence does not make it 
clear that any such custom as is asserted by the claimant was known 
and recognized by both parties to the contract. It falls short of show- 
ing that, when the parties contracted, they had in view a distinct cus- 
tom at the port of loading. It is denied by the libelant that such a 
custom was known to him or to his agents. It is insisted that, if there 
had been such a custom, and if it had been known to the parties, such 
custom would hâve been mentioned to Capt. Harding, the master of 
the schooner, and that it would hâve been made the controlling reason 
why the vessel was delayed and was not given her turn; whereas, no 
such reason was given for delay, but the agents for the railroad Com- 
pany stated that coal had not yet arrived. 

In Barnard v. Kellogg, 10 Wall. 383, 390, 19 L. Ed. 987, the Su- 
prême Court says: 
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"The proper office of a custom or usage In trade is to ascertaiii and px- 
plain the meaning and intention of tl:e parties to a contriiet, wJietlier writ- 
ten or In paroi, wliicli coiild not be done without tlie aid of tliis extrinsic 
évidence. It does not go beyond this, and is nsed as a mode of interprétation 
on tlie tiieory tliat tlie parties linew of its existence, and contracted witli 
l'eference to it. It is often employed to expia in words or jjhrases in a con- 
ti'act of doubtful signification, or wliich may lie nnderstood in différent sensés, 
nccoi-ding to tlie subject-niatter to wliicli tliey are applied. But if it be incon- 
sisteut witb tlie contract, or expressly or by necessary implication contra- 
dicfs it, it camiot be receivcd in évidence to alïect it. 'Usage,' says Ijord 
Lyndlnirst, 'may be admissible to explain wliat is donbtftil. It is iiever 
admissible to contradict wliat is plaiu.' And it is well settled that usage can- 
not be allowed to subvert the settled rules of law." 

In Merchants' Bank v. State Bank, 10 Wall. 604, 19 L. Ed. 1008, in 
speaking for the Suprême Court, Judg-e Clifford said: 

"Evidence of usage is admissible in mercantile contracts to prove that the 
words in whieh the contract is expressed, in the particular trade to whi(rli 
the contract refers, are used in a partic^nlar sensé, and différent from tbe 
sensé which they ordinarily import, and it is also admissible in certain cases 
for the purpose of unnexing incidents to the contract in matters upon which 
the contract is silent ; but it is never admissible to make a contract or to add 
a new élément to the ternis of a contract ])reviously niade by the parties. 
Such évidence may be introdueod to explain wh.it is ambiguous and donbtfnl, 
but It is never admissible to vary or contradict wliat is plain. Whcre the 
language employed is teclinical or anibiguons, such évidence is admitted for 
the purpose of deflning whnt is uncertain : but it is never pi'operly admitted 
to alter a gênerai princiiile or rule of law, nor to make the légal rigbts or 
H«bilities of the ijarties other or différent froni what they are by the conimou 
law." 

In Partridge v. Insurance Company, 15 Wall. 57.3, 579, 21 L,. Ed. 
229, Mr. Justice Miller shows the logical use prevailing in courts on 
the subject of usage: 

"The tendency to establish local and limited usages and customs in the 
contracts of parties, wlio had no référence to tbem when the transactions took 
place, has gone quite as far as sound policy can justify. It places in tlie hands 
of corporations, such as banks, Insurance conipanies, and otliers, by coniiielling 
Indlvlduals to comply with rules established for the iuterests alone of the 
fortner, a power of establishing those rules as usage or custom with the force 
oï la*. When this is conflned to establishing an iniplit'd contract, and the 
kilowledge of the usage is brought home to the other party, the evil is not 
so great. But when it is sought to extend the doctrine heyond this, and 
liïcOTporate the custom into au exiwess contract whose ternis are reduced 
to wrltlng and are expressed in language neither teclinical nor ambiguous, 
and therefore needing no such aid in its construction, it amounts to estab- 
lishing the principle that a eustoin may add to or vary or contradict the 
well-expressed intention of the parties niade in writing. No such extension 
of the doctrine is consistent elther with authority or with the principles which 
goveru the law of contracts." 

In Davis v. Wallace, 3 Cliiï. 123, Fed Cas. No. 3,C57, in speaking 
for the court, Mr. Justice Clifford said : 

"Référence is made by tlie respondents to the stipulation in the charter 
party that the cargo 'shall be recelved and delivered at tlie ports of, loading 
and discharging as customary.' But it is évident that that clause refers 
to the manner of receiving and delivering the cargo, and that it has nothing 
to do with the question luider considération. Wliere tliere is no spécial con- 
tract, the usage of the iiort in respect to the rece)ition and delivery of the 
cargo, in cxmtroversies hetween the shipowuer and the consignée, Is fréquent- 
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]y a very iiiiiterial (■oiisulerntiou ; l)ut (lemurraw. is a uiuttei- of coiitract, and 
it is well-seUled law lliat usa;;e eauuot prcvail ovct or imllily tlic exin'pss 
provisions of a (■oiitraet. l'roof of ns;\!ie is adiiiittcd eiltier to iiiter]jret tlio 
meaniug of tlie lauguage of tlie eontract or to ascertaiii its nature and oîïcct 
in tlie absence of express stipulation, and wluïrc tlie meauiiiK is eiiuivucal 
or ol)Scure; but tlie proof of usa^e is Jiot adniitted to eontrndict express 
stipulations, or to vary the language em])loyed by tlie parties wliero tlieir 
meaning is expressed in plain and unanibi^nous ternis." Marsliall v. Perry. 
G7 Jle., 78, 82; Dickhison v. (lay, 7 Allen (JIuss.) 29, 83 ^Uu. Dec. (w6; 
Hasklns V. Warreu. It5 Mass. 514; Collender v. Dinsmore, '\'> N. Y. 200, 
14 Ani. Rep. 224; Itandall v. Smith, 03 Me., 105, 18 Am. Rep. 200; ïhe 
Gazelle and Carg-o. 128 U. S. 474, 9 Sup. Ct i;>>9. 32 L. Ed. 4!)(> ; Tyson v. 
Belniont, Fed. Cas. No. 14,316; Isaksson v. Williams (D. C.) 20 Fui. 042; 
Turnbull v. Citizeus' Bank (C. C.) 10 Fed. 145; The Dictator (D. C.) 30 
Fed. mi ; Nordaas v. Hubbard (D- C.) 48 Fed. 921. 

The claimant urges that King v. Hincle, 12 L. R. Ir. 113, supportée! 
as it is by Scrutton on Charter Parties, shoukl hâve great weight with 
the court in deciding this question ; but I cannot think that this case 
and otliers of its class can be held to override the rule which is laid 
down in the cases which I hâve cited. In view of the évidence in the 
case, and the law which ought to control it, I am of the opinion that it 
would be doing a violence to the clause, "Vessel to hâve turn in load- 
ing," if I made that clause to read, "Vessel to hâve turn in loading ac- 
cording to the usage of the port of Newport News." If it had been the 
intention of the parties to the eontract to import the usage of Newport 
News into the charter party, they should bave said so in the eontract. 
The court is of the opinion, then, that the term "turn in loading" 
means that the Dorothy Palmer was entitled to be loaded iti turn with 
other vessels, in the order of their arrivai, and that she was not obliged 
to take her turn in loading with any particular class of vessels. 

3. Did the Dorothy Palmer bave lier "turn in loading," as stipulated 
by the charter party ? 

The learned counsel for the claimant insists that the schooner did 
bave her "turn." He admits that certain sailing vessels, which arrived 
after the Dorothy Palmer, were loaded before her at piers 2 and 3, 
but says that this fact is immaterial, since it was impossible, at least in 
a business sensé, to load the Dorothy Palmer at those piers. He insists 
that picr 10 was the only pier at Newport News at which it was practi- 
cable to load the Dorothy Palmer when light, because the great 
height of her hatch coamings above the viater line made it impossible 
to obtain an incline to the chute sufficiently steep to cause the coal to 
run from the hopper to the vessel ; that the only method by which it is 
possible to load coal into this schooner at the other piers, until she 
bas been partially loaded at pier 10, is to shovel the coal down the 
chutes ; and that this method is not practicable, in a business sensé, as 
it would involve indefinite delay in loading her, and would also delay 
the loading of ail vessels behind her. 

Particular circumstances and exceptional conditions, similar to thèse 
outlined by the charterer, bave been accepted as défenses by late déci- 
sions of courts in England and America, and hâve, when proved, been 
held to relieve the charterer from liability under his eontract to bave 
the cargo ready when the vessel is ready. 
147 F.— 02 
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In W. K. Niver Coal Co. v. Cheronea S. S. Co. (C. C. A.) 142 Fed. 
402, 4:06, recently decided by the Circuit Court of Appeals in this 
circuit, in speaking for that court, Judge Putnam says: 

"According to the primitive rule, a cliarterer wlio agrées to furnish a cargo 
for a vessel and to disclisirge it is bonutl to hâve tlie cargo ready when tiie 
vessel is ready, and to recelve the cargo immediately on its arrivai at its 
port of destination. This primitive rule applies to ail coutracts concerning 
the handling of merehandise, alike of sale, transportation, or bailment of any 
kind; but, within the last century, in view, partly, of the necessities of coal 
ports, and of ports for shipment and receipt of ores and grain, and the modem 
facilitles peculiarly provlded at terminais for handling the immense masses 
of such merehandise now required to be handled, this rule lias somewhat 
yielded, as is fully explained in Scrutton's Charter Parties and lîills of Lad- 
ing (5th Ed., 1904) 17-22. This bas gone so far that this author say», in effeet, 
at pages 259, 260, and 261, that a mère obligation to load or unload imports 
a stipulation that the work shall be done according to the settled and estab- 
llshed practice of the port. Mr. .Serntton says, in effeet, at page 260, that 
ît has needed a long séries of décisions to accomplish this proposition. The 
sanie séries of décisions has also established the further proposition tliat, 
aside from any peculiar custom, the consignée has a right, to a certain extent, 
to Select a particular wharf or berth for discharge of the vessel, although that 
berth or wharf may be occupied when the vessel Is ready to uuload, for that 
reason delaylng her ; and this not only under charter parties like those 
now before us containing the words 'as ordered,' but also where neither 
thèse words nor an équivalent expression are fonnd. This is not only the 
settled law In England, but it is the apparent law in the United States. 
Accordingly, alike with regard to the port of lading and the port of discharge, 
large margins are given charterers, which hâve resulted in long détentions 
to vessels, extremely burdensome, but for which compensation has been 
refused. As thèse appeals do not requii-e us to détermine positively the 
modem application of the rules to which we refer, or to flx aceurately thelr 
varions limitations, we will only refer in a gênerai way to the décisions 
of this court, and to a single English décision which was practically con- 
temporaneous with the peculiar form of charter before us." 

This comprehensive opinion of Judge Putnam proceeds to give an 
exposition of the présent law upon the subject, and sustains the finding 
of the District Court in New Ruperra S. S. Co. v. 2,000 Tons of Coal, 
124 Fed. 937, where Judge Lowell bases his décision upon the leading 
case of Davis v. Wallace, supra, in which case it was held that the char- 
terers were liable for the delay caused by the vessel waiting her turn. 
The business reasons suggested by Lord Esher and referred to in 
Evans V. Blair, supra, hâve led courts in récent décisions to modify 
what Judge Putnam has called the "primitive rule" ; but in Ardan 
Steamship Co., Ltd., v. Andrew Weir & Co., L. R. App. Cases 1905, 
501, it will be seen that the House of Lords indicates a tendency of 
English courts to return to something like the primitive rule. In the 
présent attitude, however, of English and American law, it is difficult to 
détermine in each case to what extent business reasons are compétent 
matters of défense. In the case at bar it is clear that there was some- 
thing more than a mère "obligation to load and unload." There was 
an obligation that the vessel should hâve her "turn in loading," and 
I hâve not allowed the usage of the port to be read into the contract, 
so far as that usage relates to permitting steamers, bunker or cargo, to 
take precedence of sailing vessels. It is clear that, in this case, ex- 
ceptional conditions and particular circumstances cannot be a défense, 
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uniess they are clearly proved. The burden, then, is upon the claimant 
to satisfy the court that it was inipracticable to load the Dorothy Palmer 
at any other pier than pier 10. Tlie considération of this subject in- 
volves a careful study of the évidence. It is not necessary to review 
the testimony in détail. It is enough to say that I am of the opinion 
that the claimant has not met this burden. The prépondérance of the 
évidence seems to me to show that the Dorothy Palmer could hâve been 
loaded at piers 2 or 3 ; that she did not hâve such height of hatch 
coamings above the water line as to make it impossible or inipractica- 
ble for her to load at those piers. Mr. Parker was the leading witness 
for the claimant on this point. He insisted that, to his knowledge, the 
Dorothy Palmer could not hâve been loaded either at pier 2 or 3, and 
that she could hâve been loaded only at pier 10. The force of his testi- 
mony, however, is very much impaired by the fact that, at the hearing 
of the case, he declined to allow the vessel to be taken to piers 2 and 3 
and to hâve a physical examination made, to satisfy the court upon this 
subject, although the vessel, unladen, was then at Newport News, 
and libelant was ready to hâve the test made. 

Upon a careful examination of the évidence upon this point, the court 
is satisfied that the Dorothy Palmer could hâve been loaded at either 
pier 2 or 3 ; that she did not hâve her turn in loading with vessels in 
the order of their arrivai; and therefore that this clause of the charter 
party was not met by the charterer. 

4. Was the vessel loaded promptly ? 

In approaching this c|uestion the court must take into considération 
the means of loading at Newport News. The testimony is that this 
port was in the full use of its facilities at the time of the loading of this 
vessel. With 60 miles of track and sidings and 6,000 cars, with its 
ample piers and great gravity System for loading vessels, the port pre- 
sented the most ample opportunities for vessels seeking cargoes. This 
vessel was worth $150,000. She had an earning capacity of about 
$300 per day. She came to this port to avail herself of its great 
facilities, and she had a right to expect the benefit of them. The 
freighter, the charterer, "the adventurer who chalks out the voyage," 
had contracted to give this vessel "prompt loading" at that place. Th.- 
testimony tends to show, as I bave already said, that the maximum 
loading at thèse three piers was ."2.5,000 tons per month ; that 10,000 
tons were ordinarily loaded per day under normal conditions, and 
Capt. Harding, the master of the schooner, says he has loaded 4,600 or 
4,700 tons while his vessel was at the dock for about 27 hours, and 
that only 15 to 21 hours were actually consumed in the loading; that 
such loading was not cjuick loading, but that the average loading 
of a vessel of the capacity of the Dorothy Palmer was about 2J/4 days. 
Mr. Parker states that, under the conditions as they existed at Newport 
News in February and March, 1904, from three to five days would 
hâve been a reasonable time for the loading of this vessel. Under tliis 
charter party the libelant's vessel was to be "loaded promptly." As to 
whether she was so loaded is a question of fact. Upon a careful ex- 
amination of ail the testimony, the court is of the opinion that the 
charterer's obligation, "Vessel to be loaded promptly," has not been 
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complied with. Even allowing for the climatic conditions existing at 
the time of loading, I am of the opinion tliat this vessel should hâve 
been loaded in less time than was consnmed in loading her. 

Tlie libclant makes the further claim that the term "loaded promptly" 
should not be limited to the time consnmed in loading the Dorothy 
Palmer after she obtained her loading berth ; but that the provision 
relates, and must be extended so as to apply, to the loading of other 
vessels which were loaded ahead of the Dorothy Palmer, whether they 
had previouslv or subsequently arrived ; that she should not suffer by 
waiting her turn from the fact that thèse vessels were delayed in their 
loading, eitlier from want of cargo or from the fact that the Chesa- 
peake & Ohio Railroad Company (which both parties concède became 
the charterer's agent in the loading of the vessel) failed to utilize its 
loading facilities to their ordinary and normal capacity — in other 
words, that the charterer's normal capacity for loading should hâve 
been used, not only in loading this vessel, but also in loading the other 
vessels to which I hâve alluded, and upon the loading of which she was 
dépendent in obtaining her own prompt loading. There is much 
force in this contention. The attention of the court has been called by 
both parties to EHiott v. Lord, 52 L. J., P. C. 23, 48 L. T. 542, 5 Asp. 
M. C. G3, in which— 

"A charter party provided tliat the ship should proeeed to a port, and 
there lond from the tactors of the oharterers a cargo of coal, 'taking her turn 
with other .steamers,' aiid receive 'prom]it des)>atch iu loaduig.' The charter- 
ers emijJo.ved the i)ersoTis at the port of loadiiis; who were emplo.ved to load 
other shi])s. and the shiv) was loaded in her turn, but, by reasou of an iiisiif- 
flcieiit suiipl.v of coal. the ship was delayed, aud it was lield that the charter- 
ers were responsihle for the delay." 

In Abbott's Law of Merchant Shipping (13th Ed.) 297, the author 
says : 

"A contract that a steamer should take her turu with other steamers, and 
receive prompt disiiatch, was hold not to be satisfled by mercly loading the 
ship in lurn, as she did not receive prompt disiiatch, owiug to a defleiency 
in the snpply of cargo." 

The court is of the opinion that the charterer's covenant to load 
promptly should not be limited to the period after the Dorothy Palmer 
obtained her berth. Upon this point, Capt. Harding, the master of the 
schooner, states — and I do not find that he is contradicted — that Mr. 
Parker, the superintendent of terminais, told him that there were at that 
time several vessels waiting in Newport News because there was no 
cargo for them, and the évidence tends to show that the usual loading 
facilities of the port were not being used to the extent that they were 
in use under normal conditions ; but to what extent there was a failure 
in this particular, or how far such failure may hâve been due to climatic 
conditions, does not satisfactorily appear. As this particular aspect of 
the case, however, is one of damages, it will necessarily be heard by an 
assessor. 

Libelant further argues that the évidence shows that the failure of thé 
libelant's schooner to hâve her turn, as well as the failure to load her 
promptly, were due to the fact that her cargo was not ready, although 



m'CAETIIY V. BUNKER HILL & SULLIVAN MINING & C. CO. 981 

the charterer had requested the New Rivers Coal Company to supply 
coal ; that this failure to hâve the cargo at the time and place for load- 
ing vvas the real cause for the delay in giving tins vessel her turn, and 
in not loading her promptly; that such reasons were given by the 
charterer's agent, as also by the superintendent of terminais, on several 
occasions during the time the schooner was waiting in Ncwport News; 
and that the reasons which were made the subject-matter of this défense 
were pretexts and after-thoughts. There is considérable testimony in 
the case sustaining the libelant's contention upon this point. It is not, 
however, incumbent upon the court to décide what reasons prevailed 
in this behalf. It is enough to find, and I do fmd, that this vessel was 
improperly detained. 

5. I hold, then, in this case that under the clause, "Vessel to be load- 
ed promptly," the Dorothy Palmer was entitled to hâve her turn in load- 
ing with the other vessels in the order of her arrivai, as I hâve indlcated 
in this opinion, and without reading into the charter party the alleged 
custom. I further hold that she should hâve been loaded promptly, in 
view of the facilities of the port, taking into account the climatic condi- 
tions which existed at the time, and that she was not so loaded. 

A decree may be entered for the libelant. An assessor may be ap- 
pointed to report the extent of the libelant's damages. 



McCARTHT et al. v. BUNKER IIILL & SULLIVAN MINING & COAL CO. 

et al. 

(Circuit Court, D. Idaho. August 11, 1900.) 

1. INJDNCTION — MlîASrnE OP PrOOP lÎEQUIREn. 

Courts may grand temporary restraining orders for tlie préservation of 
possible riglits upon testimony wliicli is not convineing ; Imt tliey will 
not grant a permanent injunction, except upon tlie clear establishment of 
tbose facts which justify it. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injunction, 
§§278, 322, 387.] 

2. Same— Comparative iN.irRiES. 

A permanent injunction will not be granted, which would necessitate 
the closing of mines and mills in which iO,000 to 12,000 men are eniployed 
and large capital is invested, because a comparatively sniall amonnt of 
damage is done by tailings therefrom discharged into a stream to lands 
below in times of overflow, where the mines and mills were in opération 
before the lands were aequired, and the owners hâve done ail that could 
reasonably be done to prevent in jury to others by tlie construction of 
dams and réservoirs in which the greater part of the tailings are im- 
pounded. In such case the owners of the lands will be remitted to their 
remedy at law by actions for damages. 

[Ed. -Note. — For cases in point, see vol. 27, Cent. Kig. Injunction, 
§§22, 23.] 

In Equity. Suit for injunction. 

W. T. Stoll, W. C. Jones, and E. McBee, for complainants. 
Albert Allen and Chas. W. Beale, for défendants. 
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BEATTY, District Jndge. Tlie sole question for présent considér- 
ation is whether a permanent injunction shall be issued against the 
défendants. Tlie issue is the same that was considered in a former 
hearing asking for a temporary restraining order. From the déci- 
sion then rendered the following is quoted, from which the facts and 
issues involved appear : 

"The eoinplainants allège that about the year 1890 they entered into pos- 
session of the lands in qneRtion, which are low flat lands lying along tlie 
Coeur d'Alêne River, and that the défendants through certain mining ojiera- 
tions hâve rendered impure the water of said river, which, when it overflowK 
tlieir lands, poisons and destroys veiretation. as well as animal life, and ask 
an order restraining défendants from further depositing any mining débiis 
into said river. Among the allégations of the complaint are that when they 
took possession of their lands the channel of said river was navigable for 
large beats, which was of great advantage in controUing the freight rates; 
also that the river was valuable for floating legs and timber to market; that 
from défendants' mining opérations a large amonnt of material. inoluding 
lead and othér poisonous niatter, is east into said river, which by its overilow 
deposits upon said lands thèse poisoned materials, cansing destruction of 
végétation and the poisoning of the grass and hay with which it cornes in 
contact ; that such grass and hay, when eaten by domestic animais, cause 
their death, and the same resuit follows from their drinking of said waters ; 
that thèse deposits hâve filled the channel of said river 'to such au extent 
that it is no longer well defined, and its banks rise but little above the stream 
at low water, so that any slight rise * * * causes it to overflow its 
banks' ; that the channel in places bas been filled more than 60 feet, so that 
places once navigable for large boats cannot now be navigated by even sniall 
boats ; and that much waste and débris bave been deiwsited upon said lands, 
but that noticeable évidence of thèse deposits and alleged injuries complained 
of has been chlefly slnce the year 1900. 

"Upon the hearing for a temporary restraining order very many affidavits 
were presented. after which counsel luiited iu a request that I make a Per- 
sonal examination of the premises, which I did on the 24th day of May, 
1905, by visiting with counsel for both parties the dams referred to in the 
record at Osborn and Fine Creek, and by taking a boat at Dudley, which is a 
few miles below 'Old Mission,' and traveling down said river to its mouth. 
On this trip counsel were notifled that I would submit myself to their direc- 
tions and go wherever and examine whatever they asked. Admitting the 
allégations of the complaint as true, the conclusion would follow that thèse 
défendants, b.v their mining opérations, are making the valleys below them a 
besom of waste ; that the Coeur d'Aleue river, beautiful ir, name and by 
nature, is being obliterated, and that soon its polluted waters must flow uu- 
vexed by prow or rudder. Ilad not the affidavits convinced me that thèse 
allégations were highly colored, the Personal examination made would reinove 
ail doiibt that sonie of them are absolutely untrue. After the most eareful 
observation, no justification appeared for the charge th.at the channel of the 
river had been so fllled with mining deposits or débris that it is no longer 
well deflned, or that it has been fllled 'more than 00 feer,' or that its naviga- 
tion has been obstructed, or that large deposits of such débris hâve been 
made upon the lands. It should be stated that wliat passes from the mining 
mills as waste consists of rock crushed into what is known as 'tailings' of 
size from powder to that of small gravel ; the powdered part floats in the 
water, giving it a milky appearance. while the coarser material sinks as soon 
as discharged from the milling opérations and can be carried down the 
stream only by a strong, swift current. The water as it leaves the mill is 
thick with the powdered sédiment and is quite milkj' in color, but the sédi- 
ment gradually sinks and the water beconies less colored as we descend 
the river. Tliere are two dams, one at Osborn and the other at Fine Creek, 
the latter being below ail the mills, which créâtes réservoirs of many hundred 
acres in extent, beyond which none of the coarser material can possibl.y pass, 
and in which ail the coarser sédiment must settle, for the current througb 
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thèse réservoirs is slight The color of t.his fine sédiment when deposited Is 
a light gray. No gfeat quantity of it was found below the dams, and the 
évidence of it deereasert as we advanced down the river. Below the dams, 
uone of the coarse tailings were fomid. The flrst place we stopped was at 
Bacon's rauch. wliere there was no évidence whatever of any rniuing deposits. 
The next was at Graff's ranch, where were about 30 acres of bad, wet 
land, apparently worthless. On this was a deposit. At one place was found 
a gray deposit at)out an inch thiek, a sanijjle of which I liave, whieh I think 
is from the niinnig débris, but the greater i)art of the deposit was a sandy 
clay, rather reddish in appearanee, niueh resembling the matorial found on 
the bank of the river sonie feet below the surface. Some of the counsel dug 
— they seemed good diggers, as well as talkers — into the bank, and into the 
hody of the deposit on the fleld, to show that the two were the same and 
that the fleld dejwsit liad heen carried from the bank by a wash into the field. 
It is admitted tiiere is re.ison for their theory. The next and last stop was 
at Kalan<iuin's ranch. Ilore was a tract of 75 to 100 acres of overflowed land 
near a lake. The deposits bad some appearanee of the mining débris, but 
less than at the last place. The indications are that some of the fine 
sédiment carried in the water is deposited upon the lands when the overflow 
occurs ; but, as thèse overflows occur only when the quantity of water is 
greatly increased, the proportion of sédiment in it is much redueed, and I am 
satisfied that the amount of mining dei)osits is small, that there is absolutely 
none of the coarse material or tailings deposited, and tliat ail the mining 
deposits made is small, compared with the représentations thereof made by 
complainants. 

"There was no évidence whatever to justify the assertion that the river had 
been greatly fllled or that navigation had been impeded. The only itnpediment 
was the floating logs on their way to the mills, and the river was deep enough 
to float a battleship, nor is this at the high-water stage. The banks evei-y- 
where were from 4 to (! feet above the water. A few soundings taken showed 
a depth of 30 feet, and those taken some time ago by Sanborn, a steamboat 
captain, showed as much as 40 feet in places, and he said the river is now as 
deep as it was in 1884. and as it was during the many subséquent years he 
navigated It. The wild as.sertions of complainants are wltliout justification. 
They cannot shelter them.selves behind the flinisy veil that they believed them, 
because so told. A man nmst bave some reason for bis bellef before asserting 
it as a truth. It seems by some to be considcred admissible practice in liti- 
gation to assert anythiug, regardless of the trutli, that will constitute a non- 
demurrable case. It is a duty th.at counsel owe to the courts to see that their 
clients preseTit to tliem only the truth. Courts will endeavor to see that no 
man shall succeed tlirough misrepresentatioii. It must l)e concluded either 
that thèse complainants intended to deceive the court, or were themselves 
deceived by their ovvn cnlpable négligence. In either eveat a court of equity 
would not be justifled in grauting the relief they ask. Tuniing, now, to the 
afiidavits filed in the case, we find them directly oontradictory. Upon one 
side the ehemists say the water is impreguated with poisonons ingrédient». 
The médical experts say the live stock dies from drinking the water aud eat- 
ing the végétation grown upon thèse overflowed lands ; that a Spokane dog 
died in an hour aftor drinking the water. Upon the other side are an equal 
number of apparently equally compétent ehemists, médical experts, and 
others who say the waters are not poisoned, that animal death is uot caused 
from poisoned waters or végétation, that live stock in the uoighborhood of the 
mills, where the water necessarily must be more impregnated, habitually drink 
the water, and Wallace and Wardner dogs drinlc it with impunity. aud both 
stock and dogs, instead of dying by its use, tlirive upon it. It is utterly im- 
possible from the évidence in this case for any court to justify itself in 
issuing a restraining order. 

"But, adniitting that complainants bave suffered injury, and may suffer 
more, from the causes alleged, there îs a potent reason why the court should 
exercise its discrétion against the issuing of a restraining order. Without 
detailing the reasons, sueh an order would raean the closing of every mill 
and mine, of every shop, store, or place of business, in the Coeur d'Alênes. 
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There are there about .12,000 people, the mnjority of whom are laboriiiir peu- 
ple, dépendent uiron the mines for theii' liveliliood. Xot only would tlieir 
présent occupation cease, but al] tliese peoi)lo unist reuiove to other places, for 
tlie mines constitute tUe sole means of occupation, aud wben tbey fiually 
close, Wallace and Wardner, (Jeni and Bti]-I;(>, aud tbeir surroundiiig moun- 
taius will again become the abode only of silence and the wild fauna. Any 
court niust hesitate to so act as to brlng sueli résulta." 

Since the former hearing- over 1,400 pages of testimony hâve been 
taken, which with the oral arguments and the carefully préparée! and 
able briefs of counsel were, at the last term of court, submitted for 
considération. After examination of the same, a différent conchision 
from that before reached would not be justified. Even if this testi- 
mony could be held as changing the former testimony by affidavits, 
I know from my personal examination, made at the request of both 
parties as stated, what the facts are as to the real damage or injury, 
so far as disclosed by inspection of the premises. It is admitted that, 
for the préservation of possible rights, courts may grant temporary 
restraining orders upon testimony which is not convincing ; but they 
will not grant a permanent injunction, except upon the clear estab- 
lishment of those facts which justify it. It is not necessary to hère 
review the testimony, but it is held insufficient to establish the alleged 
injury to complainants or to authorize the injunction asked. 

There are reasons why this injunction should not be granted, even 
if complainants had established their allégations of injury. The de- 
fendants had commenced their mining opérations, including the build- 
ing of mills and the use of the said river complained of, long before 
the complainants had settled upon the lands, and even after settle- 
ment they long occupied them before making complaint of défendants' 
actions. I do not, however, agrée with défendants' contention that 
such prior occupation by them gives them the right to use the river 
as they please. Their mining opérations must be so conducted as to 
protect as far as possible the rights and properties of others. They 
hâve not, however, ruthlessly destroyed complainants' property, but 
hâve attempted to protect it by building the dams and réservoirs to 
impound the tailings. The appellate court of this circuit in Moitntain 
Copper Co. v. United States (C. C. A.) 142 Fed. 630, says : 

"It is quite true that it is a maxini of the law that ever.y one must so use 
his own propert.y as not to interfère with that of anotber. But, vvhere one 
cannot use bis own propert.y at ail without indirectly injuriously affeeting tbe 
property of another, thou tbe sound discrétion of tbe court of equity tbat is 
appealed to, to abate tbe nuisance, is invoked, and should be wisely exercised." 

Another important matter for considération is the relative injury 
to the parties to the litigation. The granting of injunctions is gener- 
ally somewhat within the discrétion of the court. Ail the circum- 
stances must be considered. It is true that there are many com- 
plainants, with a large aggregate interest in farming lands, to which 
the damage from défendants' opérations may be very great, and cer- 
tainly will be, if complainants' allégations are true. On the contrary, 
if this injunction is granted, it must resuit in the closing, not only 
of the mills, but also of the mines. Generally the ores are of such 
low grade that they cannot profitably be shipped until concentrated; 
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hence the mills imist be operated. If they are, the water iiscd in thcm 
miist finally reach the said river, bearin,;^ siicli sédiment as it is im- 
possible to impound in the réservoirs. The court niust consider the 
conséquences of closing thèse mills and mines. It must bear in mind 
the very great hardship and loss to the défendants. They bave many 
millions of dollars invested in their properties and are now conduct- 
ing an immense business, which is not only of much profit to them, 
but also of great business interest to others. But of equal considéra- 
tion is the fact that it would deprive thousands of laborers of employ- 
ment who are now earning good wages ; also there are many others 
engaged in varions avocations who would be seriously affected. I pré- 
sume it is safe to say that there are 10,000 to 12,000 people who are 
now earning a livelihood through the opération of thèse mines and 
mills, ail of whom would be seriously injured by an injunction. The 
court will long hesitate before taking such a drastic mode of guard- 
ing complainants' interest as would resuit in incalculable injury, not 
only to défendants, but also to large communities. 

None regret more than the court if thèse complainants are suflfer- 
ing injurv; but, if they are, thev are not without remedv. That is in- 
dicated in New York City v. Fine, 18.5 U. S. 93, 22 Sup. Ct. 592, 46 
L. Ed. 820. Instead of granting an injunction, and thus putting a 
défendant at the mercy of a complainant to demand what he pleases, 
the court held that complainant's rem.edy was to recover such damages 
as he could show he had suffered. It was intimated that an injunction 
would hâve been granted, had it been asked before the défendant had 
made its improvements ; but a delay of two years occurred and until 
the work had far advanced. A like situation exists hère. I am clearly 
of the opinion that the complainants sliould not hâve an injunction, 
but should rely upon the recovery of such damages as they hâve suf- 
fered, and the injunction is therefore refused, which conclusion seems 
supported by Mountain Copper Co. v. United States (C. C. A.), 143 
Fed. 625, and some other authorities that might be discussed, but 
from which I refrain. 

The complainants may hâve such reasonable time as they désire and 
ask to take any further action they deem best. 
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THE LOWLANDS. 
(District Court, S. D. Georgia, E. D. July 28, 390G.} 

1. Admtralty— Amexdment of Libel— Jurisdiction in Tersonam. 

A libehmt who lias attached a forelgn vessel ou a libel in rem, based 
on a elaim wbicli does not constltute a maritime lien, eannot convert 
aueh libel by amendment Into one in personam and proceed asainst the 
owner tbereon, whero no monition was served, and tbe owner bas not 
entered a gênerai appearance. 

[Ed. Note. — For cases in point, see vol. ], Cent. Dig. xVdniiralty, § 524.] 

2. Same — Efpect of Appearance in Siîit in Rem. 

Tlie appearance of tbe foreign owner of a vessel to daim and reiease 
the saine when seized in a suit in rem does not constitute a gênerai aj)- 
pearanee, siicli as to give tlie court jurisdiction to render a Personal 
judgment against him. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Admiralty, § 382.1 

In Admiralty. On motion for leave to amend libel. 

Convers & Kirlin and William R. Leaken, for claimants. 
Twiggs & Oliver and Simon N. Gazan, for libelants. 

SPEER, District Judge. This is a libel brought by Nancy Wil- 
liams, widow of Leander Williams, late of Savannah, Ga., against 
the steamship Lowlands, of which D. Lloyd is master, and her 
tackle, sails, apparel, furniture, boats, equipment, and other apparte- 
nances and cargo, and ail persons intervening for their interest in 
the same, in a case of tort and damage for the death of the libelant's 
husband; the damages clainied being both civil and maritime. It is 
alleged that on the 19th day of July, 1905, the steamship Lowlands 
was lying at the Atlantic Coast Line Wharf, in the Savannah river, 
city of Savannah, for the purpose of being loaded with rosin and 
turpentine, and that libelant's husband was one of a number of la- 
borers employed by Alexander White, stevedore, to assist in loading 
said vessel. It is further alleç-ed that in the course of his employ- 
nient on said day libelant's husband was working in the hold of said 
steamship, removing barrels of rosin from the place where they were 
deposited after descending through the hatch on the lower floor of 
the vessel, and storing said barrels in their proper place in the ship. 
On the morning of the day aforesaid the pendant fall, or hooks at- 
tached to the barrels for the purpose of lowering into the hold, was 
released from a barrel which had been deposited at the point where 
libelant's husband was working and was ascending to the upper 
deck for the purpose of receiving other barrels. The upper hatch, 
beneath which libelant's husband was working, is on the main deck, 
and the hatches are equipped with what are known as "strong 
backs," or iron beams, which are laid horizontally across the opening 
of the hatch, for the purpose of afïording a rest on which to lay 
the hatch coverings. There are three main "strong backs" — one sit- 
uated in the middle of the hatch, and known as "midships strong 
back," and one on either side of this, toward the end of the hatch, 
and known, respcctively, as "aft strong back" and "forward strong 
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back." At the time libelant's husband was killed the "aft strong 
back" and the "midships strong back" had been removed, leaving the 
"forward strong back" stretched across the hatch, opening at the for- 
ward part thereof, on which said "forward strong back" was laid 
the hatches, which are constructed of heavy timber, about 3J/2 inches 
in thickness, and each hatch being about 5 feet long, and about 2 feet 
wide, and being quite heavy. The pendant fall in ascending caught 
in the "forward strong back," and as the pendant fall was being hoisted 
it pulled the "forward strong back" up with it, but before being raised 
very much the gang which was working about the hatch on the main 
deck called to the "donkey runner," or man who was in charge of the 
donkey engine used in lowering and hoisting cargo, to stop his en- 
gine. By reason of the fact that said donkey runner failed to obey 
the signal and continued to hoist said pendant fall, the "forward strong 
back" and hatches were pulled from their place of rest and fell back 
into the hold to the lower floor beneath, where libelant's husband 
was working,- said strong back and hatches striking libelant's hus- 
band in the head, crushing the same, and killing him instantly. The 
libel allèges that libelant's husband was engaged in his usual and 
accustomed duty, and in no way contributed to the causes of his 
death, and charges that his death is due solely to the incompetency of 
the said donkey runner and his failure to stop the engine when sig- 
naled, which incompetency was known to the master, or should bave 
been known in the exercise of proper care and caution, but which 
was unknown to libelant's husband. Libelant alle^^es that she bas 
been damaged in the sum of $10,000. 

The prayer is for process of attachment against the steamship Low- 
lands, etc., and that said D. Lloyd, master, and ail other persons 
having or pretending to bave any right, title, or interest therein, and 
in particular Joseph F. Wilson & Co., owncrs, of West îîartlepool, 
England, may be cited to appear, and answer ail and singular the 
matters propounded, and that this court will pronounce for the dam- 
age alleged and for such other relief to the libelant as shall to law 
and justice appertain, and also to condemn said steamship, etc., to be 
sold to pay the same. No monition was issued on this prayer, and 
no advertisement was had. The marshal made no personal service, 
but attached the vessel and its equipment. The owners who were 
cited to appear in the process filed their claim to the ship, and gave' 
bond for her release. 

The claimants and owners exccpt to the libel, because the alléga- 
tions do not disclose any admiralty and maritime lien and claim upon 
the said vessel whereupon the judgment prayed for should be found- 
ed, and therefore this court has no power to entertain said libel in 
rem, because no monition has been caused to be published by the libel- 
ant, and other grounds of exception. Proctors for libelant, in their 
brief, "admit the soundness of the first point," and concède that they 
bave no remedy in rem. They contend, howevcr, that the prayer 
of the libel niakes the libel a joint proceeding in rem and in personam, 
and that they can dismiss as to the in rem feature and maintain the 
action in personam. They offcr an amendment to the libel, which in 
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efifect couverts the proceeding into an action in personam. They fur- 
ther contend tliat monition is unneccssary when the respondent gives 
bond and files a claim to the propert}'; that by giving bond the de- 
fendants admit the jurisdiction of the court and waive service. 

The question for décision arises on the allowance of the ainend- 
ment offered. As already stated, proctors for hbelant admit that she 
has no right to proceed in rem for the death of her husband. They 
State in their written brief, "our contention is that our prayer in the 
Hbel made the libel a joint proceeding in rem and in personam, and 
that we can dismiss as to the in rem feature and maintain the action 
in personam." They continue, "The amendment which we offer ef- 
fectively couverts the proceeding into an action in personam." The 
Hbel fîled is clearly a libel in rem. It is net a joint proceeding in rem 
and in personam. It can hardly be contended that the libelant could dis- 
miss as to the rem, and proceed only in personam on the original libel. 
The amendment proposed as the proctor himself states "couverts" the 
proceeding into an in personam proceeding. The citation that B. Lloyd, 
master, and ail other persons having or pretending to hâve any right, 
etc., and in particular Joseph F. Wilson & Co., owners, etc., may be 
cited to appear and answer, etc., is language appropriate to procédure 
in admiralty for the claimant to corne in and release the jiroperty. 
The master has appeared only to protect his interest in the ship. As 
held in The Monte A. (D. C.) 12 Fed. 334, 335: 

"It wonid be urijust to hold that a t'oreisn owiier sliall not appear In a 
foreisii court to reclaim his property as against an nuauthorized seizure with- 
out iiocf'fiSiU'ily Rubjoeting hiiiifself to liability for a personal jiulgiuent against 
which he has never beeii cited to défend." 

In this cause there is no appearance by the claimant except upon 
the objections to the proceedings in rem. 

The amendment converting the libel in rem into a libel in personam 
should therefore be disallowed. 
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In re SCREWS. 
(District Court, S. D. Georfrin, A\v D. July 23, lOOG.) 

1, Bahkkuptcy — Trustées — Compensation — Statuïes. 

Under Baiikr. Act Aineiid. Vph. 5, 1!)0;î, e. 847, « 19, 32 Stat. SOI [U. 
S. Cnup. St. Supp. 1!)0."), p. 083], dei-liiring tliat tlie i)rovisions of suoh 
amcudatory at:t shall not apply to baulvruptcy cases pemling wlien the 
ameiidatory act tooli; effect, but tbat sucli cases sliall be adjudicated. 
and disposed of couformably to the provisions of tlie act of 1898, 
Avhetlier a bankrupt's trustée, who qunlified in April, 1001, sbould ob- 
taiu additional compensation to tliat s])ecifîed in section 48, subd. "a" 
(Act July 1, 1898, c. 541, 30 Stat. ."wT LU. S. Comp. St. 1901, p. 3439J), 
must be determined by tbe original act inde]}eudent of tbe amendmeut. 

2. Same. 

Bankr. Act July 1, 1898, c. 541, §48, .30 Stat, 5.57 [U. S. Comp. St. 
1901, p, 3439], provides tliat trustées sliall receive, as full compensation 
for their services, a fee of five dollars deposited witli the clerk, and 
from estâtes wbicb they bave administered, such commissions on sums 
to be paid as dividends and commissions as may be allowed by tbe courts, 
not to exceed 3 per cent, on tbe first .$5,000 or less, etc. Gener.al order 
35 (3) déclares tbat tbe compensation allowed to trustées shall be 
in full comiiensation for tbe services performed by theni, but shall not 
include ex]ienses necessarily incurred in the performance of tlieir duties, 
and allowed ou the settlement of their accounts. (89 Fed. xiii, 32 C. C. 
A. xxxiv). HcJfl. tbat thoush a trustée rendered mériterions services, 
and suffered considérable Inconvenience in investigathip; a bankruirt's 
disposition of bis property, etc., no allowance in addition to the fées 
prescribed conld be made therefor. 

In Bankruptcy. 

James Tift Mann, in pro. per. 

SPEER, District Jiidge. This is an application on the part of a trus- 
tée in bankruptcy for spécial compensation additional to that which 
is permitted by the letter of the statute creating the uniform systcm 
of bankruptcy. The application was referred to the référée, the Hon- 
orable Clayton Jones, as spécial master. He reported that there now 
remains $168.87 in the hands of the trustée, but no additional divi- 
dend will probably be allowed from this sum, and recommends the 
allowance of the compensation sought. There are no exceptions to 
this report of the spécial master, but an examination of the statute 
with relating précédents will, we think, disclose that such an allow- 
ance, however deserved, cannot be justiiïed. 

Section 72 of the amendatory act of 1903 (Act Feb. 5, 1903, c. 487, 
§18, 32 Stat. 800 fU. S. Comp. St. vSupp. 1005, p. G911) expres.sly 
makes such an allowance illégal, in the following language : 

"That neither the référée nor the trustée shall in any form or guise re- 
ceive, nor shall the court allow tbem, any otber or further compensation 
for their services than tbat expressly authorized and prescribed in this act." 

While section 48a of the original act (Act Julv 1, 1898, c. 541, 30 
Stat. 557 [U. S. Comp. St. 1901, p. 34391), relating to the com- 
pensation of trustées, bas been also changed by the amendatory Act, 
section 19 of the latter expressly provides: 
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"That the provisions of tliis amendatory act shall net apply to bank- 
ruptpy cases pendin,!? wlien tliis act takes effeet, but sucli cases shall 
be adjndieated and disposed of conformably to tbe provisions of the said act 
of July first, 1898." 32 Stat. 801 [U. S. Comp. St. Supp. 1905, p. G83]. 

Since this case appears to hâve been pending since April, 1901, 
in which month the trustée qualified, tlT« provisions of the old act 
as constriied by the courts must therefore govern hère. 

Section 48 of the old law is as follows : 

"Trustées shall receive, as full compensation for tbeir services, payable 
after they are renderod, a fee of flve dollars deposited with the elerk, 
* * * and from estâtes which they hâve administered, such commis- 
sions on sums to be paid as dividends and commissions as may be allowed by 
the courts, net to exceed three per centum on the first flve thousand dol- 
lars or less," etc. 

General order of the Suprême Court 35 (3), promulgated in 1898, 
provides : 

"The compensation allowed to trustées by the act shall be in full com- 
pensation for the services perforjued by them ; but shall not incliule expenses 
necessarily incurred in the performance of their dutios and allowed upoii 
the settlement of their accounts." 89 Fed. xiii, 32 C. 0. A. xxxiv. 

It is trtie that under the old law, in one case (In re Mitchell, 1 
Am. Bankr. Rep. 687), the court allowed additional compensation 
for professional services rendered by the trustée. This case is, how- 
ever, the opinion of a référée, has been criticised in later cases, and 
under gênerai principles of law is not regarded as authoritative. It was 
also held (In re Plummer, 3 Am. Bankr. Rep. 380), that, "where, 
at the request of creditors, a trustée continued running a live manu- 
facturing plant and giving his personal attention to the business with 
a profit to the creditors, he should be granted a reasonable extra com- 
pensation." But the weight of authority, however, seems to the con- 
trary. 

In re Carolina Cooperage Company, 3 Am. Bankr. Rep. 154, 96 
Fed. 950, the court held: 

"A court of bankruptcy has no power or authority to allovv to the trustée 
any compensation otlier than the commissions at the fixed rate per cent, 
establisbed by the statute. It cannot give a lump sum. Neither can it 
allow the trustée compensation as agent for the performance of services 
which ordinarily devolve upon the trustée, even though performed by him 
prior to his appointment." 

To the same efïect is In re Epstein, 6 Am. Bankr. Rep. 191, 109 
Fed. 878, which, disapproving the case In re Plummer, supra, holds 
that: 

"The fact that a trustée bas rendered services highiy bénéficiai to the 
estate rtoes not warrant any allowance to him outside of the spécifie com- 
pensation provided by the bankruptcy act and the gênerai orders of the 
Suprême Court." 

It is, moreover, true that the précédents upon this subject are 
strengthened by the législative construction afforded by the récent 
amendment upon this subject. Section 2(5) of the amendatory act of 
Congress (Act Feb. 5, 1903, c. 487, § 1, 33 Stat. 797 [U. S. Comp. St. 
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Supp. 1905, p. 683]) provides that receivers who carry on the busi- 
ness of a bankrupt estate as a going concern shall be entitled to "addi- 
tional compensation for such services, but not at a greater rate than 
in this act allowed trustées for similar services." It follows that if 
receivers who perform gênerai services in managing an estate of this 
character, providing for ail its exigencies, are allowed no compensa- 
tion additional to that granted trustées, when the trustée performs 
duties, even though équivalent to the services of a receiver, it was 
not intended by Congress that his own compensation should be en- 
larged. 

And it was also held in a récent case (In re McKenna [D. C] 
137 Fed. 611), that the trustée of a bankrupt, "though an attorney, 
is not bound to perform légal services, and, if he does so, he cannot 
hâve compensation from the estate." The same doctrine is distinctly 
reiterated in Re Felson (D. C.) 139 Fed. 281. To the same efïect 
is Hill on Trustées, par. 575 ; Bispham's Equity, p. 92 ; 2 Pomeroy's 
Equity Jurisprudence, par. 1084; Collier v. Munn, 41 N. Y. 143. 
In Perry on Trusts, § 432, the rule is clearly expressed in the foUow- 
ing language: 

"A trustée can receive no indirect profits from the estate by reason of bis 
connection witli it. * * * If the trustées are factors, or brolcers, or 
commission agents, or auctioneers, or banlcers, or attorneys, or solicitors, 
they can malîe no charges against the trust estate for services rendered 
by them in their professional capacity to the estate of which they are 
trustées." 

The weight of the views of this eminent law-writer, we think, will 
be generally conceded. 

While it appears from his évidence before the spécial master that 
the trustée sufïered considérable inconvenience in making long trips 
by conveyance through the country in the performance of his duties, 
and exerted commendable efforts in investigating the bankrupt's dis- 
position of his property and the loss of the stock by fire, thèse services 
were such as a diligent and conscientious trustée should hâve per- 
formed under a proper construction of his duties prescribed in the 
bankruptcy act, and the incidental inconvenience should bave been con- 
sidered by him, not subsequently, but prior to his acceptance of the 
trust. 

Notwithstanding the persuasive considérations in favor of such an 
allowance, in view of the statute and the précédents cited, the péti- 
tion of this trustée for additional compensation must be disallowed. 
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